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PREFACE  TO  THIRD  EDITION. 


The  idea  of  placing  before  the  public  a  Third  Edition  of  the 
late  Mr.  Justice  Henderson's  valuable  treatise  on  the  Law  of 
Succession  emanated  from  certain  members  of  the  legal  profession. 
It  was  pointed  out  to  me  that  the  Second  Edition  required  to  be 
brought  up  to  date.  In  order  to  make  my  task  the  easier,  I 
acquired  from  the  executors  of  the  late  Mr.  Justice  Henderson  the 
copyright  of  th^,  book,  so  that  I  might  utilise  the  valuable  notes 
therein  included. 

Since  the  Second  Edition  was  pubhshed,  various  enactments 
other  than  the  Acts,  which  are  included  in  the  Second  Edition, 
have  been  passed  by  the  Government  of  India,  adding  to  or 
amending  the  Succession  Act.    These  Acts  are  as  follow  : — 

1.  Act  XI  of  1899.  (The  Court   Fees  Act). 

2.  Act  VI  of  1900.  (Lower  Burmah  Courts  Act). 

3.  Act  VII  of  1901.  (Native  Christian  Succession  Act). 

4.  A«t  V  of  1902.  (Administrator-General's   and    Official 

Trustee's  Act). 

5.  Act  VIII  of  1903.    (Probate  and  Administration  Act). 

All  the  Acts  just  enumerated  have  made  material  changes 
in  the  law  deahng  with  the  administration  of  estates.  Act  XI  of 
1899  has  altered  the  previous  practice  as  to  the  mode  of  applying 
for  grants  and  as  to  payment  of  duty.  Under  the  Court  Fees  Act, 
as  amended  by  the  Act  under  consideration,  every  applicant  (except 
the  Administrator-General)  has  to  make  an  affidavit  in  support  of 
the  valuation  of  the  assets,  and  duty  has  to  be  paid  in  advance, 
before  any  grant  can  issue.  As  regards  forms  of  petitions,  etc., 
I  may  be  allowed  to  draw  attention  to  my  book  entitled 
'  Administration  Practice  in  India  "  in  which  I  have  included  a 
set  of  forms. 
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Act  VII  of  1901  exempts  Native  Christians  from  certain 
provisions  of  the  Succession  Act  and  of  the  Administrator-Generars 
Act. 

Act  V  of  1902  is  the  Act  under  which  Government  took  over 
the  control  of  the  Office  of  the  Administrator-General,  and  it  further 
amends  the  Succession  Act  by  exempting  attorneys  of  absent 
executors  from  giving  security.  It  also  provides  for  applica- 
tions being  made  for  the  discharge  of  private  executors  and  admin- 
istrators and  for  directions  being  given  in  the  management 
of  Estates  and  Trusts. 

Act  VIII  of  1903  has  made  important  amendments  in  the 
power  of  District  Judges.  Formerly  such  powers  were  limited 
as  regards  the  issue  of  grants,  but  under  this  Act  District  Judges 
are  authorised  to  issue  unlimited  grants,  i.e.,  grants  extending 
throughout  British  India  upon  certain  formayiies  being  com- 
plied with,  which  are  prescribed  by  this  Act. 

The  present  edition  includes  all  amendments  up  to  date  and 
will  thus  render  it  unnecessary  for  lawyers  and  others  to  refer 
to  other  volumes  for  the  amending  Acts. 

The  arrangement  of  this  edition  has  been  considerably  altered 
from  that  adopted  in  previous  editions.  The  Acts  included  in  the 
present  volume  have  been  arranged  in  the  following  order: —         • 

1.  The  Indian  Succession  Act  (X  of  1865). 

2.  The  Parsee  Succession  Act  (XXI  of  1865). 

3.  The  Oudh  Estates  Act  (I  of  1869). 

4.  The  Hindu  Wills  Act  (XXI  of  1870). 

5.  Act  XIII  of  1875.    (An  Act  amending  the  Succession  Act). 

6.  Act       II  of  1874.    (The  Administrator-General's  Act). 

7.  Act       V  of  1881.    (The  Probate  and  Administration  Act). 

8.  Act     VI  of  1881.    (The  District  Delegates  Act). 

9.  Act     IX  of  1881.    (An  Act  amending  the  Administrator- 

Generars  Act). 

10.  Act  VI  of  1889.  (An  Act  amending  the  Succession  Act). 

.  11.  Act  VII  of  1889.  (The  Succession  Certificate  Act). 

12.  Act  II  of  1890.  (An  Act  amending  the  Succession  Act). 

.     l3.  Act  VII  of  1901.  (The  Native  Christian  Succession  Act). 
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14.  Act       V  of  1902.    (The        Administrator-General       and 

Official  Trustee's  Act). 

15.  Act  VIII  of  1903.    (An  Act  authorising    District   Judges 

to  issue  unlimited  grants). 

16.  Act    XII  of  1855.    (An  Act  enabling  executors,   etc.,  to 

sue    and     be     sued     for     certain 
wrongs). 

17.  Act  XIII  of  1855.    (An   Act    to    provide    compensation 

for  loss  occasioned  by  death  caused 
by  actionable  wrong). 

18.  Regimental  Debts  Act  and  Regulations. 

By  way  of  introduction  to  the  Succession  Act,  I  have  also 
included  in  this  edition  the  statement  of  "  Objects  and  Reasons  " 
as  pubhshed  in  the  Gazette  of  India.  I  have  in  addition  included 
an  Introductory  phapter  summarising  the  Proceedings  in  Council, 
•as  from  time  to  time  pubhshed,  and  I  have  followed  the  same  course 
in  dealing  with  other  Acts  embodied  in  the  present  edition. 

As  regards  the  question  of  being  entitled  to  refer  to  "  Objects 
and  Reasons,"  I  would  draw  attention  to  the  case  of  the  Adminis- 
trator-General V.  Prem  Lall  Mulhck,  I.  L.  R.,  21  Cal.,  732  (1894), 
where  the  High  Court  referred  to  the  Objects  and  Reasons  of  Act 
II  of  1874,  but  the  Privy  Council  in  the  same  case  (I.  L.  R.,  22  Cal., 
•788  (18.95),  dissented  from  the  proposition  of  referring  to  the 
proceedings '  of  the  Legislature.  It  has  also  been  held  in  Bombay 
that  it  is  not  permissible  to  refer  to  the  speech  of  the  Legal  Member 
when  proposing  the  enactment  of  a  bill  (I.  L.  R.,  22  Bom.,  125). 
Whatever  the  weight  of  authorities  might  be  on  this  subject,  it 
is  clear  that  a  reference  to  the  "  Objects  and  Reasons  "  and  Pro- 
ceedings in  Council  form  an  excellent  guide  to  students  in  arriving 
at  a  complete  understanding  of  the  subject. 

In  deahng  with  Case-law,  I  have  not  followed  the  usual 
method  in  framing  the  index.  In  the  former  edition,  the  cases 
decided  in  India  and  in  England  as  cited,  were  dealt  with  in  one 
general  index.  I  have  separated  the  two  classes  of  cases,  and  have 
given  one  index  to  the  Indian  cases  and  another  to  the  Enghsh  cases. 
I  have  also  separately  indexed  cases  cited  under  other  Acts. 
Besides  giving  a  reference  to  the  page,  I  have  included   a  reference 
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to  the  section  of  the  particular  Act.  This  system  I  am  inchned 
to  think  is  an  improvement  and  trust  that  it  will  facihtate  reference 
to  the  cases  cited.  It  will  further  be  noted  that  an  endeavour  has 
been  made  to  deal  first  vnth  the  Indian  cases  under  the  notes  to 
the  sections.  It  has  been  found  difficult  to  do  this  completely,  as 
it  would  have  involved  the  re-writing  of  the  entire  edition. 

As  it  is,  a  great  many  cases  have  been  decided  since  the  last 
edition  was  issued  to  the  pubhc ;  in  all  there  has  been  an 
addition  in  the  present  volume  of  360-Indian  cases  and  .390 
Enghsh  cases,  while  references  have  also  been  given  to  leading  text- 
books. 

In  dealing  with  the  Regimental  Debts  Act,  I  have  considered 
it  advisable  to  annex  the  Regulations  framed  thereunder,  and  which 
are  not  included  in  the  former  edition. 

I  would  also  draw  attention  to  the  Statute  p^sed  in  England, 
and  known  as  the  Intestate  Estates  Act,  1890  (53  and  54  Vict.,  c.  29),' 
which  makes  special  provisions  for  the  share  allotted  to  a  widow 
when  her  husband  has  died  intestate  and  has  not  left  issue.  It 
seems  to  me  that  the  introduction  of  a  similar  Act  for  India  well 
deserves  the  consideration  of  the  Indian  Legislature.  In  this  country 
a  great  many  hardships  arise  on  the  death  of  a  man  who 
leaves  a  \^adow,  but  no  issue  ;  indeed  if  there  is  a  place  in  which 
such  an  Act  as  the  Intestate  Estates  Act  should  be  introduced,  t 
submit  that  it  is  in  this  country.  No  doubt  the  Enghsh  Act  can  be 
applied  in  cases  where  the  husband  so  dying  had  an  English  domi- 
cile, but  if  an  Act  were  introduced  to  apply  to  those  cases  where 
the  husband  had  an  Indian  domicile,  it  would,  I  submit,  go  a 
long  way  towards  lightening  the  burden  of  finding  security,  which 
has  to  be  provided  under  the  existing  law  of  India. 

I  would  also  draw  attention  to  the  hardship  which  frequently 
arises  with  regard  to  universal  legatees  having  to  furnish  security. 
The  Act  as  framed  does  not  exempt  an  universal  legatee  from  giving 
the  usual  bond  to  the  Court.  It  seems  to  me  that  this  is  a  subject 
which  calls  for  careful  consideration  by  the  Legislature  in  this 
country.  There  are  numerous  instances  where  a  testator  leaves  a 
will,  appointing  A  executor  and  B  legatee;  A  dies  during  the  life 
time  of    the  testator ;  B  as  legatee  is  thereupon  entitled  to  adminis- 
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tration  with  a  copy  of  the  will  annexed  ;  but  under  the  existing 
law  he  must  nevertheless  enter  into  the  usual  bond.  Again  a 
testator  often  omits  to  nominate  an  executor,  but  bequeaths  his 
entire  estate  to  one  person.  If  the  executor  had  lived,  or  if  the 
testator  had  nominated  an  executor,  no  bond  would  have  been 
required  from  the  universal  legatee,  who  is  the  only  beneficiary 
concerned  in  the  case  supposed. 

Lastly,  it  has  been  held  that  under  section  128  the  rule  therein 
enacted  is  peremptory.  Questions  have  frequently  arisen  as  to 
whether  a  widow  or  other  relative  should  forfeit  a  lesjacv  in  the 
event  of  such  widow  or  relative  not  complying  with  the  section. 
The  law  in  England  takes  a  much  broader  view ;  and  I  venture  to 
submit  that  the  Indian  Legislature  would  do  well  to  re-consider  the 
effect  of  this  section  with  a  view  to  so  amending  it  as  not  to  make  it 
apphcable  to  cas^s  where  as  between  husband  and  wife  or  where 
other  relatives  are  concerned,  a  legacy  is  given  to  an  executor  not 
if  I  may  say  so  as  remuneration  for  his  trouble  but  on  the  ground 
of  the  connection  between  the  testator  and  his  legatee. 

The  present  edition  has  taken  nearly  three  years  to  complete.  I 
am  fully  aware  that  it  has  many  shortcomings  ;  and  I  shall  always 
be  grateful  to  the  legal  profession  and  to  the  public  for  any  sug- 
gestions with  which  I  may  be  favoured. 

In  Conclusion,  I  have  to  thank  Mr.  W.  R.  Fink,  the  Regis- 
trar of  the  High  Court,  for  the  use  he  has  permitted  me  to  make  of 
notes  which  have  enabled  me  to  deal  with  numerous  unreported 
cases. 

ALEXANDER  KINNEY. 
August.  1909. 
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ADDENDA. 


Since  this  book  has  been  passing  through  the  Press  the  very  important 
case,  arising  out  of  what  is  so  well  known  as  the  "  Craster  Fraud  case."  and 
in  which  case  certain  shares  in  the  Bank  of  Bengal  were  sold  and  which 
sales  were  attacked  by  the  executors,  has  been  decided  in  England  in  the 
suit  of  Craster  v.  Thomas.  Having  regard  to  the  widespread  interest  which 
has  arisen  not  only  amongst  legal,  but  also  commercial  circles.  I  think  it 
is  as  well  to  embody  herein  a  copy  of  the  judgment  dehvered  in  such  suit 
by  Mr.  Justice  Neville  on  9th  June  1909,  and  which  judgment  is  as 
follows  : 

Judgment. 

Mr.  Justice  Ne\dlle  :  "In  this  case  the  question  I  have  to  decide  is 
simply  what  is  the  meaning  of  the  Act  of  1865.  In  the  first  place  I  think  it 
admits  of  evidence,  inasmuch  as  it  is  a  part  of  foreign  law  and  not  the  law 
administered  by  this  Court.  On  the  other  hand,  it  appears  to  me  that  it  is  a 
case  in  which  where,  at  all  events,  there  is  a  conflict  of  testimony  between 
the  witnesses  called  the  Judge  must  read  the  Statute  and  in  the  light  of  the 
evidence  given  by  the  expert  witnesses  come  to  the  best  conclusion  he  can 
as  to  what  the  law  upon  the  matter  is. 

Shortly  the  facts  of  the  case  were  these  :  that  a  certain  testator  who  had 
been  a  member  of  the  Indian  Civil  Service,  but  who  had  retired  and  hved 
in  the  United  Kingdom,  had  certain  bank  shares  in  which  his  money  had 
been  invested  in  India,  the  Bank  of  Bengal ;  his  own  executors  in  the  United 
Kingdom  failed  to  find  any  trace  of  the  existence  of  tliis  property  and  for 
some  years  no  notice  was  taken  of  its  existence.  The  result  of  that  was  to 
give  an  opportunity  to  CoAvie,  who  was  a  lawyer  in  India,  to  perpetrate  a  very 
gross  fraud  with  the  assistance  of  another.  He  got  the  other  to  appoint 
him  his  attorney,  to  execute  a  power  of  attorney  in  his  favour  declaring 
himself  to  be  the  only  son  of  the  deceased  whom  he  alleged  to  have  died 
intestate.  The  result  of  that  was  the  Letters  of  Administration  were  granted 
to  Cowie  as  tha  attorney  of  the  next-of-kin.  Under  these  Letters  of 
Administration,  I  think,  he  had  undoubtedly,  under  the  Act  of  1865,  power 
to  reahse  the  property  of  the  deceased  in  India,  including  these  bank 
shares.    As  I  understand   the  bank  shares  were  sold  in  the  open  market,  the 
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shares  were  transferred  into  the  name  of    Cowie  and  ultimately   upon   the 
purchase    of   the   shares   in   the    open   market    by  the  defendant,    they  were 
transferred  to   him.     So    far,   of  course,   there   would   be  no  question  in  the 
matter,  but  the  fraud   was  discovered  ultimately  and  then  it  was  found  that 
there  had  been  a  will  executed   by  the  deceased,  that  he  had  appointed   exe- 
cutors  under    the   will,   and    that    the    Letters  of  Administration  had  been 
obtained  by  a  very  gross  fraud  ;  and  the  question  which  now  arises  in  this  is 
the   present  representative  of   the  estate  in  India  entitled  to  recover   from 
the   purchaser   of   the   shares,  the  present   defendant  on  the  ground  that  the 
title    remained   in  the  estate  of    the  deceased  and  did  not  pass  to  the  pur- 
chaser at  all.     Now,  looking  at  the  Act  itself  I  should  not  feel   any   doubt 
but  that   the  evidence  of  Mr.  De  Gruyther  was  correct,  and  that  the   revoca- 
tion  made    under   section   234   of    the  Act  was  a  revocation  which  did  not 
operate  ab  initio,  making  the   whole  appointment    void,    but    operated   from 
the    date   of    the  Order,  I  say  that  for  this  reason  that  a  revocation  under 
section  234  may  be  for  a  variety  of   different   reasons,   one   of  those   reasons 
being    "  That   the   person   to    whom   the   grant    was    made  has  wilfully  and 
without    reasonable  cause  omitted  to  exhibit  an    inventory  or    accoimt   in 
accordance  with  the  provisions  of  this  Act."     It  seems  to  me  inconceivable 
that   such   an   omission   should   invalidate  ab  initio  the  grant  of    Letters  of 
Administration,  and  I  can  find  no  distinction  made  in  section   234   between 
the   different   grounds  upon  which  revocation  of  Letters  of    Administration 
could  be  granted.     Therefore,  I  should  not  feel  any   difficulty  in  coming  to 
a  conclusion  upon  the  construction  of    the  Act,    having   regard   to    the    evi- 
dence of  the  expert  witnesses,  were  it  not  that  a  case  of  Elhs  v.  Ellis,  decided 
i;;i  the  English  Courts,   was   cited  before  the  Indian  Courts,  and   apparently 
accepted  by  them  as  an  authority  and  ultimately  cited,  although  not  remarked 
upon,    before    the    Privy  Council.     I    must    for   myself   say    that  it  appears 
to  me  that  it  is  not  a  proper  way  of  approaching  the  construction  of   an  Act 
of   this  kind  to  refer  to  decisions  which  are  not  decisions  under  the  Act,  and 
I  should  have  thought  that  really  little  was  gained  by  the  consideration  of 
the  decision  in  Elhs  v.  Ellis,  but  inasmuch  as  other  Judges  who  have  had  it 
before   them   have   considered    it  a  matter  to  be  taken  into  consideration,  I 
think,  I  must  deal  with  it.     There  is  one  point  upon    which  it  seems  to    me 
that  Ellis  V.  P^llis  is  clearly  distinguishable  from  the   present    case.     Ellis   v. 
Elhs  is  founded  upon  and  purports  only  to  be  founded  upon  an  earher   deci- 
sion in  which  it   was  held   that  Letters  of  Administration  granted   by   the 
Ordinary  in  cases  where  there  was  a  will  and  executors  had  been  appointed, 
•  were    void    ab   initio  inasmuch   as  the  Ordinary  had    no  jurisdiction  to  grant 
them  at  all,  and  the  necessary  results  of  that  were,  until  the  Probate  Act  of 
1857  at    all  events,    that    all    the    transactions    entered  into  by  the   person 
who  purported  to  be  the  administrator  were  void  ;  but  then  a  certain  equity 
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was  introduced  in  the  nature  of  the  equity  of  subrogation  whereby  in  cases 
where  payments  were  made  to  what  1  will  call  the  false  administrator  the 
debtors  who  made  those  payments  were  absolved  by  the  payments  to  the 
administrator.  That,  I  think,  is  an  equity  with  which  we  have  not  to  deal 
here  at  all,  and  the  first  question  that  arises  is  :  were  the  circumstances 
under  which  Ellis  v.  Ellis  and  the  cases  upon  which  it  is  founded  was 
decided  the  same  as  in  the  present  case.  It  appears  to  me  they  are  not 
and  for  this  reason  that  in  the  present  case  there  were  no  executors  in  India 
and  the  proper  course  for  the  Court  to  have  taken,  had  it  known  the  cir- 
cumstances would  have  been  to  appoint  an  administrator  with  the  will 
annexed.  That,  nevertheless,  would  have  been  a  grant  of  Letters  of  Admin- 
istration and  the  result  of  that  grant  would  have  been  to  vest  in  the 
administrator  the  estate  in  India  and  to  give  him  the  powers  which  are 
provided  in  the  Act.  In  that  case  he  would  have  taken  his  estate  not  by 
virtue  of  the  will  but  by  virtue  of  the  grant  by  the  Court,  and  that  seems  to 
me  to  shew  that  the  position  in  the  two  cases  is  not  similar  inasmuch  as  here 
the  title  of  the  administrator  must  necessarily  emanate„front  the  Court  itself 
and  is  not  a  title  derived  from  the  will  as  in  the  case  of  Ellis  v.  Ellis  and 
the  earher  cases.  There  is  a  case  which  throws  a  Httle  light  upon  it,  a  case 
decided  in  the  Indian  Courts  in  which  the  learned  Judge  held  that  where  no 
executor  had  been  appointed  by  the  will  the  principle  of  Ellis  v.  Ellis  did 
not  apply,  inasmuch  as  there  were  no  executors  and  administration  had  to 
be  granted.  That  seems  to  me  very  similar  to  the  present  case  because 
here  I  think  administration  had  to  be  granted,  and  there  were  no  executors 
who  had  authority  in  India  or  in  whom  the  Indian  property  vested.  It 
seems  to  me,  therefore,  on  that  ground  that  Ellis  v.  Ellis  is  not  a  decision  even 
if  it  ought  to  be  regarded,  which  governs  the  present  case.  As  I  said  before 
on  the  construction  of  the  Act  it  seems  to  me  that  the  revocation  is  a  revoca- 
tion which  does  not  apply  ah  initio,  but  which  apphes  from  the  date  of  the 
revocation. 

There  is  another  point  which,  I  think,  has  to  be  considered,  and  that 
is  this.  There  is  a  section  in  the  Act  which  validates  all  payments  made  to 
the  administrator  or  executor,  as  the  case  may  be,  under  the  Act,  and  I  am 
inclined  to  think  that,  that  section  alone  might  cover  the  present  case,  the 
Indian  property  not  being,  as  it  appears  to  me,  vested  in  the  executor,  and 
this  section  vahdating  all  payments  made  to  the  administrators  ;  this  pay- 
ment was  a  payment  made  to  the  administrator,  and  although  if  the  pro- 
perty  in  the  shares  had  vested  in  the  English  executor  there  might  have  been 
a  difficulty  as  to  his  getting  the  property,  still  if  the  payment  was  good  it 
seems  to  me  that  the  estate,  or  whoever  represented  the  estate,  would  be  left 
as  trustee  of  the  property  in  the  shares  for  the  purchaser.     That  is  an  inde- 
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pendent  ground  upon  which  it  seems  to  me  that  one  arrives  at  the  same 
conclusion,  having  regard  to  the  construction  of  the  Act. 

Then  finally,  I  think,  the  judgment  of  Lord  Macnaghten  in  which  he 
expresses  the  opinion  of  the  Privy  Council  is  inconsistent  with  a  holding  that 
the  grant  of  the  Letters  of  Administration  were  void  ah  initio,  and  that  the 
intermediate  transactions  between  the  date  of  the  grant  and  the  revocation 
fall  therefore  to  the  ground  and  are  of  no  avail. 

On  all  these  grounds,  therefore,  I  come  to  the  conclusion  that  the 
transaction  by  which  the  shares  were  sold  was  under  the  Act  of  1865,  a  valid 
transaction  and  that  the  present  administrator  has  no  claim  against  the 
purchaser,  and  the  result  is  that  the  action  must  be  dismissed  with  costs." 

I  have  also  had  occasion  to  look  into  other  cases  which  have  not  been 
incorporated  in  the  notes  to  the  sections,  and  further  cases  have  been  decided 
since  the  book  has  been  passing  through  the  press. 

The  statement  included  herein  gives  the  names  of  such  cases  showing 
wherein  they  are  reported  and  the  sections  to  which  they  are  applicable. 
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Statement  of  objects  and  reasons. 

The  following  is  the  statement  of  objects  and  reasons — 

The  Bill  now  published  by  the  permission  of  the  Governor-General  embo- 
dies the  First  Chapter  of  the  Indian  Civil  Code  which  is  in  course  of  prepara- 
tion by  the  Commissioners  appointed  by  Her  Majesty  to  draw  up  a  Body  of 
Substantive  Law  for  India.  The  Chapter  which  has  been  completed  contains 
the  Law  of  Litestate  and  Testamentary  Succession,  and  it  comes  to  us  with 
the  authority  of  the  Master  of  the  Rolls,  of  Chief  Justice  Erie,  of  a  late  Chief 
Justice  of  Bengal  (Sir  Edward  Ryan),  of  Mr.  Justice  Willes,  of  the  Right 
Hon'ble  Robeit  Lowe,  and  of  Mr.  John  Macpherson  Macleod. 

Although,  in  regard  to  a  few  points  of  the  proposed  fundamental  law, 
much  may  be  said  in  favour  of  a  different  rule  from  that  which  the  Comission- 
ers  have  adopted,  and  although  considerable  improvements  of  language  and 
arrangement  may  doubtless  be  eiTected  here  and  there,  I  have,  nevertheless, 
preferred  to  submit  the  draft  to  the  Legislature  exactly  as  it  proceeded  from 
the  hands  of  the  Commissioners.  Some  few  errors,  which  appear  to  be 
clerical  or  typographical  have,  however,  been  corrected. 

It  is  proposed  to  call  the  whole  body  of  Law,  prepared  by  the  Commission^ 
ors  and  sanctioned  by  the  Legislature,  "The  Indian  Civil  Code."  The  form 
into  which  the  present  Chapter  has  been  cast,  and  which  will  doubtless  be 
preserved  throughout  the  entire  Code,  appears  to  justify  this  designation. 
Prima  facie  the  new  Law  applies  to  all  India,  but  certain  classes  of  Her 
Majesty's  subjects  are  specially  exempted  from  its  operation.  The  number 
and  nature  of  these  exceptions  will  necessarily  vary  with  each  Chapter  of  the 
Code.  There  does  not,  for  example,  seem  to  be  any  reason  why  the  Chapter 
on  Contract,  which  is  understood  to  be  the  subject  likelv  next  to  engage  the 
attention  of  the  Commissioners,  should  not  be  made  of  universal  application 
throughout  India.  On  the  other  hand,  the  exceptions  attached  to  the  present 
Chapter  are  so  large  as  in  fact  to  include  the  great  majority  of  the  Queen's 
Indian  subjects.  It  will  be  seen,  by  turning  to  Section  340  of  the  Bill,  that 
the  new  Law  is  not  intended  to  apply  to  Hindoos  or  Mahomedans,  and  these 
'  designations  will  embrace  the  various  sects  and,  sub-sects  of  those  religions. 
Thev  will,  therefore,  include  the  Sikhs,  and,  according  to  the  received  lesal 
opinion,  the  Jains. 

It  is  to  be  understood  that  the  exceptions  to  the  operation  of  the  Bill  will 
not  necessarily  be  limited  to  those  mentioned  in  this  Section.     Any  claim  to 
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exemption,  advanced  on  behalf  of  any  class,  will  doubtless  be  carefully  con- 
sidered by  the  Legislature,  whether  it  be  founded  on  religious  belief  or  on 
inveterate  custom  or  (if  it  be  possible  to  establish  such  a  giound)  on 
the  superiority  of  the  existing  Law.  It  is  desired,  however,  that  a  substantive 
case  should  be  made  out  for  each  exemption,  and  it  is  to  be  hoped  that  no  claim 
of  the  kind  will  be  advanced  until  the  provisions  of  the  Bill  have  been  attentively 
examined.  So  far  as  the  present  Chapter  is  concerned,  the  rules  which  it 
includes  are,  for  the  most  part,  so  extremely  simple  as  to  be  readily  intelligible 
to  a  layman  ;  and  my  belief  is,  that  any  man  of  intelligence  can  form  a  com- 
petent judgment  on  their  character  and  probable  effects.  Ample  time  will 
be  given  for  the  opinion  of  the  various  classes  interested  to  declare  itself  ; 
and  the  Bill  be  at  once  submitted  to  the  High  Courts  and  Local  Governments 
for  their  criticism. 

The  situation  of  one  or. two  classes  of  persons  to  whom  the  Bill  (as  it  stands) 
will  apply,  may  be  specially  adverted  to  with  advantage. 

The  enquiries  of  the  Local  Governments  may  possibly  elicit  the  fact  that 
there  are  some  of  the  ruder  races  in  India,  not  included  within  the  exception 
of  Hindoos  orMahomedans,  to  whom  it  would  be  unjust  or  unwise  to  apply  the 
new  Law.  Such  a  state  of  things  is  most  likely  to  exist  where  a  system  of  con- 
joint family  property  is  found  united  to  a  system  of  conjoint  succession  after 
death.  As  those  who  practice  such  a  system  are  little  likely  to  be  able  to 
represent  their  own  sentiments,  or  urge  their  claims,  the  probable  change  in 
their  habits  which  the  Law  embodied  in  the  Bill  may  produce,  should  be 
carefully  considered  by  the  Officers  charged  with  the  administration  of  their 
country.  It  is  to  be  hoped  at  the  same  time  that  no  merely  fanciful  theory 
concerning  the  advantages  of  the  existing  usage  will  be  allowed  to  have 
weight. 

The  Bill  in  its  present  form  applies  to  the  Parsees.  That  energetic  and 
intelligent  community  has  long  felt  the  disadvantage  of  its  present  position, 
placed  as  it  is  under  a  Law  not  altogether  suited  to  it  in  the  Presidency  Town, 
and  scarcely  enjoying  the  benefits  of  any  Law  at  all  in  the  Mofussil.  A  body 
of  rules  approaching  the  dimensions  of  a  Code  has  been  already  prepared  with 
the  approval  of  the  Parsees  and  has  been  submitted  to  the  Council  of  the 
Governor-General  by  the  Government  of  Bombay. 

The  question,  therefore,  is  whether  the  Parsees  should  be  exempted  from 
the  operation  of  the  Indian  Civil  Code,  a  separate  body  of  Law  being  simul- 
taneously enacted  for  their  benefit. 

The  Queen's  Commissioners  have  expressed  the  opinion  that  there  is 
nothing  in  the  Chapter  of  the  Code  just  completed  to  which  the  Parsees  can 
reasonably  object ;  on  the  other  hand,  the  Secretary  of  State,  to  judge  from 
a  Despatch  received  since  the  Commissioners  reported,  leans  towards  the  idea 
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that  some  separate  legislation  will  be  required  for  the  Parsees.  Such  questions 
will  be  best  discussed  concurrently  with  the  discussion  of  the  proposed  Code. 
The  proper  course  obviously  is,  that  the  heads  of  the  Parsee  community 
should  carefully  weigh  the  provisions  of  the  successive  Chapters  of  the  Code  as 
they  appear,  and  should  represent  to  what  provisions  they  object,  and  what 
other  rules  they  desire  to  have  substituted.  All  such  representations  will  be 
listened  to  by  the  Legislature  with  the  utmost  attention  ;  and  wherever  it  is 
decided  that  the  Code  should  be  varied  or  supplemented  in  favour  of  the 
Parsees,  special  legislation  must  be  resorted  to. 

There  is,  however,  one  consideration  which  should  not  be  lost  sight  of  by 
any  community  at  all  advanced  in  knowledge  and  education,  to  whom  this 
Chapter  of  the  Code  is  proposed  to  be  applied.  The  new  Law  confers  a  power  of 
disposition  by  will  much  larger,  probably,  than  that  enjoyed  by  any  community 
in  the  world,  except  communities  living  under  English  Law,  or  under  Law 
derived  from  English  Law.  Hence,  too,  much  importance  must  not  be 
attached  to  small  peculiarities  of  the  Law  of  Litestate  Succession  to  which 
repugnance  may  be  felt.  There  is  no  habit  which  diffuses  itself  more  rapidly, 
pari  passu  with  the  spread  of  education,  than  the  habit  of  making  wills;  and 
it  will  be  in  the  power  of  every  Parsee  to  determine  within  certain  limits,  in 
what  manner  and  order  his  relatives  shall  succeed  t^^  him.  The  rules  for  the 
interpretation  of  wills  which  the  Code  prescribes  are  so  excellent,  that  it  can 
only  be  in  very  rare  instances  that  a  testator's  intentions  will  be  liable  to  be 
defeated  through  his  mistakes  or  inadvertences. 

The  most  important  class  which  is  proposed  to  bring  under  the  new  Law 
consists  of  those  who  roughly,  though  not  quite  strictly,  may  be  styled  Euro- 
peans. It  is  needless  to  say  that  the  cjuestion  whether  this  Chapter  of  the  Code 
shall  be  made  applicable  to  them,  merits  the  most  careful  consideration  fi-om 
themselves,  from  the  Government,  and  from  the  Legislature.  I  wish,  however, 
to  state  as  strongly  as  possible  my  own  impression,  that  not  only  will  this  part 
of  the  Code  be  a  great  boon  to  them,  but  it  will  relieve  large  numbers  of  them 
from  inconvenience  which,  under  the  changing  circumstances  of  India,  are 
rapidly  growing  into  perils. 

The  first  thing  for  them  to  notice  is  that  this  Chapter  of  the  Code  is  based 
and  the  entire  Code  is  intended  to  be  based  on  English  law.  This  is  the  re- 
mark of  the  Commissioners  themselves,  to  which  I  will  add  the  observation  that 
the  parts  of  English  Law  selected  for  application  are  exactly  those  in  which 
the  English  system  approximates  most  closely  to  the  general  jurisprudence  of 
the  civilized  western  world.  The  change  in  their  condition  which  will  be 
affected  by  the  Code,  if  it  should  be  made  applicable  to  Europeans,  may  be 
compendiously  prescribed  by  saying  that  the  European  inhabitants  of  the 
Presidency  towns  will  live  under  a  highly  simplified  form  of  the  Law  under 
which  they  now   live,  while  this  simplified  Law  will  be  extended   to   all  Euro- 
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peans  who  now  inhabit  the  Mofussil,  and  to  all  subjects  of  the  Queen  not 
.  mentioned  in  the  excepting  sections. 

As  regards  Europeans  inhabiting  the  Presidenc}^  towns,  the  advantages 
to  be  expected  from  the  enactment  of  the  Code  lie.s  chiefly  in  the  siniplificatioTi 
of  the  existing  Law.  It  does  not  appear  to  me  that,  for  the  sake  of  attaining 
simplicity,  the  Commissioners,  so  far  as  they  have  gone,  have  sacrificed  any 
really  valuable  principle  of  English  Jurisprudence.  On  the  contrary,  I  legard 
the  system  which  they  propose  not  only  as  much  more  intelligible  to  the 
generality  than  that  which  at  present  obtains  in  the  Piesidency  towns,  but  as 
much  more  conducive  to  the  certainty  and  security  of  all  legal  transactions. 

The  principal  modification  which  the  Commissioners  propose  to  effect  in 
the  English  Law  of  Intestate  and  Testamentary  Succession  and  which  they 
obviously  intend  to  carry  through  the  whole  Code  consists  in  obliterating  the 
distinction  between  real  and  personal  property.  So  far  as  this  distinction 
coincides  with  the  difference  between  immovable  and  movable  property,  it 
cannot  be  altogether  erased  from  the  Law,  inasmuch  as  it  exists  in  the  nature 
of  things.  But  if  the  Chapter  of  the  Code  now  submitted  be  closely  scrutinized, 
it  will  be  seen  that  the  attempt  of  the  Commissioners  is  to  do  away  with  all  the 
merely  technical  consequences  of  the  feudal  stage  through  which  one  kind  of 
property  has  passed  in  England.  The  complete  result  of  this  change  can 
only  perhaps  be  discerned  by  a  professional  eye.  Nobody,  liowever,  has 
doubted  that  the  distinction  betwen  Realty  and  Personalty,  entailing  as 
it  does  a  double  Law  of  Succession,  is  the  great  cause  of  the  intricacy  and 
difficulty  of  much  of  English  Law.  A  great  part,  sometimes  much  the  greatest 
part,  of  the  instruments  by  which  immovable  property  is  settled  or  trans- 
ferred in  England,  is  taken  up  with  expedients  for  anticipating,  obviating, 
modifying,  or  contj-olling  the  consequences  of  this  distinction,  and  it  has 
been  calculated  that,  but  for  its  existence,  the  largest  portion  of  the  Law 
contained  in  the  English  Equity  Reports  might  at  once  be  dispensed  with. 

There  are  many  grave  considerations  which  militate  against  introducing 
into  the  Law  of  England,  as  it  obtains  in  England,  the  change  which  the  Com- 
missioners have  engrafted  on  the  proposed  Code.  But  even  in  England  the 
distinction  between  the  two  kinds  of  property  exists  to  a  great  extent  only  for 
technical  purposes.  A  large  number  of  the  Conveyances  and  Wills  of  land, 
prepared  in  England,  are  designedly  so  framed  as  to  give  to  real  property  the 
plasticity  of  personalty  and  to  secure  the  devolution  of  immovables  in  the 
same  lines  of  descent  which  would  be  followed  by  movables.  The  practice 
of  moulding  Realty  into  the  semblance  of  Personalty  is  all  but  universal 
when  immovable  property  is  merely  intended  to  be  the  substratum  of 
commercial  adventure ;  and,  indeed,  to  a  certain  limited  extent,  the  Law  itself 
recognizes  the  altered  character  of  Realty  when  employed  solely  for  purposes 
of  trade  or  business.     Now  in  India,  land  and  houses  are  almost  never  held 
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by  Europeans  otherwise  than  as  a  temporary  investment  or  as  an  auxiliary 
to  commercial  enterprise.  Indian  legislation  has  already  gone  some  little 
way  in  communicating  to  real  property  some  of  the  characteristics  of 
Personalty,  and  indeed  it  is  hardly  conceivable  that  any  resident  in  India 
should  desire  to  effect  such  a  disposition  or  settlement  of  his  immovable 
property  as  could  not  be  caiTied  out  without  retaining,  it  in  the  technical 
category  of  Realty. 

To  Europeans  settled  in  the  Mofussil,  the  new  Law  will  be  of  far  greater 
importance  than  to  the  inhabitants  of  Calcutta,  Madras,  and  Bombay.  The 
papers  appended  by  the  Commissioners  to  their  report  show  the  extraordinary 
uncertainty  and  fluctuation  of  professional  opinion  as  to  the  legal  status  of 
persons  so  situated.  While  many  authorities  of  no  mean  repute  hold  that 
there  is  no  certain  Law  applicable  to  the  European  settler  ;  another,  and 
probably  the  better,  opinion  is  that  every  European  brings  to  India  the 
Law  of  his  country  of  origin,  and  transmits  it  to  his  legitimate  descendants. 
It  seems,  however,  to  be  admitted  by  most  of  those  who  maintain  this 
doctrine,  that  a  Scotchman  in  India  holds  immovable  property  under 
English  law. 

However  that  may  be,  it  may  be  safely  asserted  that,  if  the  principle  in- 
volved in  the  general  rule  were  carried  to  its  consequences,  and  if  the  Indian 
Mofussil  Courts  were  really  obliged  to  be  prepared  to  combine  at  any  moment 
the  Law  of  any  given  European  country  with  the  local  Law  of  any  given 
Indian  province,  these  Courts  would  have  a  burden  imposed  on  them 
heavier  than  that  which  presses  on  any  set  of  tribunals  in  the  world.  The 
confusion  which  is  the  inevitable  result  of  such  a  condition  of  Law  has 
hitherto  made  itself  but  slightly  felt  in  India,  partly  from  the  comparative 
paucity  of  European  settlers,  partly  from  their  habit  of  systematically 
transferring  their  immovable  property  to  otheis  on  their  departure  from 
this  country.  But  these  palliatives  of  the  evil  are  rapidly  disappearing. 
Europeans  are  daily  multiplying  in  India ;  their  occupation  of  land  wears 
more  and  more  the  character  of  a  settlement,  and  their  abandonment  of  their 
holdings  at  their  departure  becomes  less  and  less  a  general  practice.  There 
is  now  no  ground  whatever  for  assuming  that  Tea  plantations  in  Assam,  or 
Cof?ee  planations  in  Wynaad,  will  be  held  under  conditions  very  different 
from  other  Colonial  property.  It  is  not,  however,  possible  for  a  lawyer 
to  contemplate  the  consecjuences  without  dismay,  if,  in  the  present  uncertain 
and  confused  state  of  the  Law,  any  intiicate  settlement  of  such  estates  were 
attempted,  or  even  if  they  were  allowed  to  devolve,  without  alienation  for 
two  or  three  generations. 

I  should  be  disposed  to  infer,  from  certain  conveyances  of  these  estates 
which  have  fallen  under  my  observation,  that  the  system  adopted  by  the  Com- 
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missioners  of  fusing  Realty  and  Personalty  is  one  which  naturally  commends 
itself  to  the  proprietors  of  these  estates. 

The  instruments  of  transfer  wliich  I  have  seen  might  be  safely  relied 
upon  as  effectual,  if  the  principles  of  the  proposed  Code  furnished  the  rules 
for  construing  them  ;  while  their  operation,  if  feudal  canons  of  interpretation 
were  applied  to  them,  would  seem  to  be  extremely  doubtful. 

# 

The  Report  prefixed  by  the  Commissioners  to  the  first  Chapter  of  their 
Code  is  printed  as  an  annexure  to  this  statement.  I  concur  generally  in  the 
observations  of  the  Commissioners,  and  have  only  one  remark  to  add  to  their 
detailed  criticism  on  the  series  of  rules  which  they  submit. 

Sections  182  to  275  of  the  Bill  provide  for  a  complete  system  of  adminis- 
tering the  estates  of  deceased  persons  under  Wills  and  Intestacies.  A  full 
testamentary  jurisdiction  is  given  to  the  Local  Courts,  Avhich  are  empowered 
to  grant  Probate  and  Letters  of  Administration.  Some  such  system  is 
absolutely  essential  to  the  working  of  the  proposed  Law,  but  it  may  be  a 
question  whether  the  provisions  defining  it  properly  find  their  place  in  a  Civil 
Code.  The  Legislature  may  perhaps  prefer  that  these  sections  should  be 
embodied  in  a  separate  measure,  and  in  that  case  they  may  hereafter  be  made 
the  basis  of  a  system  of  Probate,  embracing  a  larger  class  of  Wills  than  that  to 
which  the  provisions  of  the  Bill  apply. 

The  section  exempting  certain  classes  of  Her  Majesty's  subjects  from  the 
operation  of  this  part  of  the  Code,  and  confining  it  to  Wills  made  and  intesta- 
cies occurring  after  a  certain  date,  will  be  found  at  the  end  of  the  Bill. 

Whether  this  Chapter  of  the  Code,  after  full  discussion  by  the  public 
and  the  Legislature,  should  at  once  pass  into  Law  or  should  have  its  operation 
deferred  until  the  residue  of  the  Civil  Code  has  been  considered,  is  a  point  on 
which  I  do  not  at  present  offer  any  decided  opinion.  But  the  evils  which  I 
have  noticed  in  the  existing  state  of  the  Law,  incline  me  to  think  that  its 
immediate  enactment  would  be  desirable.  The  sole  inconvenience  which 
would  result  would  consist  in  the  necessity  imposed  on  the  Legislature  of 
making  up  its  mind  on  certain  matters  of  principle  not  immediately  before  it. 
It  would  be  impossible,  for  example,  to  settle  finally  the  Law  of  Succession 
mortis  causa,  without  fixing  in  some  degree  by  anticipation,  the  Law  of 
Succession  inter  vivos. 

^i^ii^A  {  HENRY  S.  MAINE. 

Srd  June,  18()-i.  ) 
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The  follotving  is  a  copy  of  the  Report  of  the  Law  Commissioner  upon  the  Act. 

TO 

THE  QUEEN^S  M08T  EXCELLENT  MAJESTY. 

Your  Majesty  having  been  pleased  to  issue  a  Commission  authorizing  and 
appointing  us  to  prepare  for  India  a  body  of  substantive  law,  in  preparing 
which  the  law  of  England  should  be  used  as  a  basis,  but  which,  when  once 
acted,  should  itself  become  the  law  of  India  on  the  subjects  which  it  embrac- 
ed, and  to  consider  and  report  on  such  other  matters  in  relation  to  the  reform 
of  the  laws  of  India  as  might  be  referred  to  us  by  Your  Majesty's  Secretarv 
of  State  for  India  ;  we  applied  ourselves  to  our  duties  without  any  delay. 

By  a  letter  from  your  Majesty's  Secretary  of  State  for  India,  we  were 
informed  that  it  did  not  apj^eai'  to  him  necessary  that  we  should  postpone 
the  submission  of  our  report  of  proceedings  until  the  completion  of  the 
duty  assigned  to  us  by  Your  Majesty's  Commission.  He  requested  that, 
unless  there  was  any  objection  to  such  a  course,  the  result  of  our  labours  on 
one  branch  of  civil  law  might  be  reported  before  we  entered  on  the  consid- 
eration of  another  branch  ;  as  the  plan  of  successive  reports  on  the  various 
departments  of  law  would  greatly  facilitate  the  necessary  measures  which 
must  be  taken  in   India,  for  giving  effect  to  our  recommendations. 

Finding  that  by  various  classes  of  persons  not  professing  the  Hindoo  or 
the  Mahomedan  religion,  a  want  of  substantive  civil  law  was  most  complained 
of,  and  that  a  law  to  regulate  the  devolution  of  property  on  death  was  most 
urgently  required  by  those  classes,  we  have,  in  the  first  instance,  directed  our 
attention  to  the  preparation  of  a  law  of  succession  and  inheritance,  generallv 
applicable  to  all  classes  other  than  the  Hindoos  and  Mahomedans,  both  of 
which  great  portions  of  the  population  have  laws  of  their  own  on  this  subject. 
We  have  now  finished  that  undertaking,  and  following  the  course  marked 
out  for  us,  we  proceed  to  submit  in  this  Report  a  draft  of  the  rules  which  we 
have  resolved  to  propose.     We  shall  premise  a  few  explanatory  observations. 

We  have  not  judgedit  advisable  that  the  rules  for  the  devolution  of  mov- 
able property  should  be  (as  in  England)  different  from  the  rules  for  the  devolu- 
tion of  immovable  property.  The  English  who  possess  immovable  prop- 
erty in  India,  generallv  look  upon  it  merely  as  a  temporary  investment,  not 
intending  to  establish  their  families  there  permanently.  Nor  are  tlic 
,  Armenians,  the  Parsees,  or  any  of  the  classes  to  whom  the  new  law  is  intended 
to  apply,  in  the  habit  of  making  a  distinction  between  the  succession  to 
movable  and  to  immovable  property,  any  more  than  the  Hindoos  and 
Mahomedans  themselves. 

We  propose,  therefore,  that  tlie  general  law  of  India  shall  make  no  dis- 
tinction in  this  respect,  but  that  the  devolution  of  property  of  every  kind 
shall  be  governed  by  one  system  of  rules. 
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It  has  been  necessary  lor  us  in  oie  or  two  cases  to  intrffduce  provisions 
affecting  rights  as  between  living  persons.  We  propose  tliat  a  man  shall 
not,  through  the  mere  operation  of  law,  acquire  by  marriage  any  interest  in 
his  wife's  property  during  her  life,  but  that  she  shall  continue  to  possess  the 
same  rights  with  reference  to  it  as  if  she  were  unmarried,  and  shall  have  full 
power  to  dispose  of  her  property  by  Will. 

We  propose,  in  case  of  intestacy,  to  give  a  widow  the  same  rights  in  res- 
pect of  all  the  property  of  her  husband,  as  a  Avidow  has  in  England  in  respect 
of  her  husband's  personal  property  ;  providing  at  the  same  time  that  when 
there  is  a  widow  and  no  kindred  of  the  intestate,  the  whole  propertv  shall 
belong  to  her,  instead  of  one-half  going  to  her  and  the  other  half  to  the 
down.  For  this  provision,  if  it  shall  be  approved,  Your  Majesty's  gracious 
sanction  previous  to  enactment  will  be  requisite. 

The  husband,  where  he  survives  his  wife,  is  to  have  such  rights  in  res- 
pect of  her  property  as  the  wife  has  in  respect  of  his  property  where  she  is 
the  survivor. 

Such  powei's  as  we  propose  to  confer  on  the  wife  are  frequently  reserved 
to  her  even  in  England  by  the  terms  of  her  marriage-settlement ;  and  we 
believe  that  the  introduction  of  the  English  property-law  of  husband  and 
wife  would  not  be  acceptable  to  any  of  the  classes  for  whom  these  rules 
of  succession  are  intended. 

We  propose  to  omit  the  rule  of  the  English  law  by  which,  in  cases  of  total 
intestacy,  anything  which  a  child  may  have  received  from  the  father  in  his 
life-time  by  way  of  advancement,  is  deducted  from  his  share  of  his  father's 
estate.  This  rule,  though  founded  upon  a  desire  to  equalise  as  far  a^  possible 
the  benefit  derived  by  children  from  their  father's  property,  often  fails  to 
effect  that  object,  and  proves  productive  of  considerable  inconveniences.  It 
tends  to  encourage  minute  and  difficult  investigations  of  matters  of  family 
account,  and  it  frequently  interferes  with  the  arrangements  of  a  father  who 
has  given  property  to  a  child  b}^  way  of  advancement,  and  yet  has  not  seen 
fit  to  make  any  alteration  in  his  testamentary  dispositions  ;  and  these  evils, 
Avhich  are  often  felt  in  England,  would  be  still  moje  felt  in  India. 

We  have  provided  that  persons  of  either  sex  shall  at  the  age  of  18  be  enti- 
tled .to  make  a  Will  and  be  of  age  for  all  purjjoses.  This  is  the  age  at  which  the 
Courts  of  Wards  withdraw  from  the  management  of  the  estates  of  youthful 
landholders. 

In  all  that  relates  to  the  execution  and  revocation  of  Wills,  we  have  taken 
as  a  basis  the  Act  known  as  Lord  Langdale's  Statute,  (1  Vic,  c.  20),  which  is 
already  in  force  as  to  all  Wills  proved  in  the  High  Courts  of  the  three  Presi- 
dencies other  than  the  Wills  of  Hindoos  and  Mahomedans.  But  we  have 
modified  its  provisions  as  to  execution,  which  we  think  would  be  likely  to 
cause  frequent  intestacy. 
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Here,  as  elsewhere,  we  have  departed  from  the  English  law  where  its 
orovisions  appeared  to  us  to  be  objectionable  in  themselves,  or  especially 
inapplicable  to  India.  Above  all  things  we  have  aimed  at  giving  effect  tO' 
the  plain  meaning  of  the  words  of  the  testator,  without  endeavouring  to  do 
or  to  say  for  him  that  which  he  has  not  done  or  said  for  himself.  We  have? 
accordingly  discarded  the  rules  by  which  the  English  Courts  are  compelled 
to  presume,  in  the  absence  of  any  intimation  of  a  contrary  intention,  that 
where  a  debtor  bequeaths  to  his  credit  or  a  legacy  equal  to  or  exceeding  the 
amount  of  liis  debt,  the  legacy  is  meant  by  the  testator  to  be  a  satisfaction  of 
the  debt  ;  that  where  a  parent  who  is  under  a  legal  obligation  to  provide  a 
poi'tion  for  his  child  fails  to  do  so,  and  afterwards  bequeaths  a  legacy  to  the 
child,  the  legacy  is  meant  to  be  satisfaction  of  fulfilment  of  the  obligation. 
We  have  in  like  manner  discarded  the  rule  of  English  law  that  where  a  father 
betpieaths  a  legacy  to  a  child,  and  afterwards  advances  a  portion  for  that 
child,  he  thej-eb}'  adeems  the  legacy.  We  have  endeavoured  so  to  frame 
fhe  law  in  this  respect  as  to  prevent  the  occasion  from  ever  arising,  Avhich  in 
England  requires  a  nice  balancing  of  judgment,  the  exercise  of  large  discre- 
tion, the  prosecution  of  a  difficult  inquiry  and  the  admission  of  parol  evid- 
ence of  the  intentions  of  testators. 

We  have  inserted  provisions  for  defining  expressions  used  in  Wills  to  de- 
note kindred  and  representation,  and  for  giving  the  legacy  absolutely  to 
the  first  taker,  where  words  are  added  which  are  (in  legal  phrase)  words  of 
limitation  and  not  of  purchase. 

We  have  restricted  the  power  of  creating  successive  interests  in  property 
by  Will  by  providing  that  interests  so  created  shall  not  extend  beyond  the 
life-time  of  persons  living  at  the  testator's  death,  and  the  minority  of  some 
person  who  shall  be  in  existence  at  the  expiration  of  that  period,  and  to 
whom,  if  he  attain  the  age  of  18,  the  thing  bequeathed  is  to  belong.  We 
have  provided  that  a  bequest  to  a  person  not  born  at  the  testator's  death 
i-nnst  comprise  the  whole  of  the  interest  of  the  testator  in  the  thing  bequeath- 
ed ;  and  that  where  at  the  time  fixed  for  the  payment  of  a  legacy,  the 
person  for  whom  it  was  intended  has  not  come  into  existence,  the  beque.^t 
shall  have  no  eiTect.  We  have  also  provided  that  directions  to  accumulate 
the  income  arising  from  an}^  property  shall  be  void. 

We  have  likewise  provided  against  death-bed  betpiests  to  charitable  uses 
bv  persons  having  near  relatives. 

On  the  subject  of  conditions,  we  have  deemed  it  right  to  abstain  fiom  in- 
troducin<T  into  India  the  very  refined  distinctions  which  the  Court  of  Chancery 
has,  in  questions  relating  to  personal  property,  borrowed  from  the 
Ecclesiastical  Courts.  We  think  that  the  words  of  the  Will  should  be 
adhered    to   where  no  condition  inconsistent  with  law  or  morality  is  sought 
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to  be  imposed  ;  that  all  bequests  made  upon  illegal,  immoral,  or  impossible 
conditions  should  be  void;  and  that  wherever  the  testator's  wishes  can  be 
carried  into  eft'eet,  if  expressed  in  one  way,  they  ought  to  be  permitted  to  take 
effect.,  if  expressed  in  any  other  way  ;  so  that  whatever  he  can  do  by  a  limita- 
tion, he  ought  to  be  allowed  to  do  by  imposing  a  condition.  It  appears  also  to 
us  that  whenever  a  condition  subsequent  is  valid,  if  accompanied  with  a  gift 
over,  it  ought  to  be  valid  without  a  gift  over,  and  ought  not  to  be  treated  as 
if  it  had  been  inserted  merely  to  frighten  the  legatee  by  an  unmeaning  threat. 

We  do  not  propose  to  extend  to  India  the  rule  which  enables  an  executor 
to  pay  any  creditor  (whether  himself  or  another  person)  in  preference  to 
another  creditor  of  equal  degree.  We  have  provided  that  funeral  and  death- 
bed expenses  and  charges  of  probate  and  administration  are  to  be  first 
paid,  then  wages  due  to  any  labourer,  artizan,  or  domestic  servant  employed 
by  the  deceased  :  and  that  in  respect  of  no  other  debt  shall  a  creditor  be 
entitled  to  a  preference  either  by  reason  of  its  being  secured  by  deed  under 
•seal,  or  on  any  other  account. 

On  the  subject  of  domicile,  we  have  provided  that  a  man  shall  not  acquire 
a  domicile  in  India  merely  by  residing  there  as  a  Soldier  in  Her  Majesty's  Ser- 
vice, or  in  the  discharge  of  the  duties  of  any  public  office,  or  in  the  exercise 
of  any  profession  or  calling.  This  provision  is.  as  regards  the  bulk  of  the 
Army,  nothing  more  than  a  Statement  of  the  existing  law.  Its  application 
to  the  Staf!  Corps  and  to  the  official  and  professional  classes  may  perhaps  be 
less  favourable  to  the  acquisition  of  an  Indian  domicile  by  those  classes  than 
the  strict  rules  of  English  law.  but  we  believe  that  it  is  the  most  just  and 
suitable  rule  that  can  be  laid  down  for  India.  We  have,  however,  provided 
foi-  the  acquisition  of  an  Indian  domicile  by  persons  desiring  to  possess  it. 

The  rules  which  we  have  prepared  are  intended  to  apply  generallv  to  the 
immovable  propertr  in  India  of  persons  not  professing  the  Hindoo  or  the 
3Iahomedan  religion,  and  to  the  movable  property  of  all  persons  domiciled 
in  India  and  not  professing  the  Hindoo  or  the  Mahomedan  religion.  We 
desire,  however,  to  point  out,  that  one  great  object  of  the  proposed  Code  is 
ultimately  to  introduce  one  uniform  system  applicable  to  all  classes,  wherever 
this  can  be  properly  and  safely  accomplished. 

We  have  consideied  certain  papeis  which  the  Secretaiy  of  State  for  India 
referred  to  us  respecting  the  claim  of  the  Parsees  to  be  allowed  a  separate  sys- 
tem of  inheritance  for  rhemselves.  It  appears  to  us  that  this  claim  is  not  borne 
out  by  the  papers  befoi-e  us. 

As  pro])erty  of  eveiy  kind  is  to  devolve  in  the  same  channel,  we  have 
deemed  it  necessary  to  facilitate  the  constitution  of  a  general  lepresentative 
•of  the  deceased,  with  unlimited  power.  We  have,  therefore,  provided  for  the 
pi-obate  of  Wills  nnd  tlie  grant  of  l^ettcrs  of  Adniinisf  ration   by   the  Judge  of 
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every  Zillali  and  City  Court,  and  by  such  of  the  Judicial  Oflicers  subordinate 
to  him  as  he  shall  designate  for  that  purpose. 

Some  airangements  will  have  to  be  made  by  local  Governments  for  the- 
custody  of  declarations  by  persons  desiring  to  acquire  an  Indian  domicile, 
and  also  of  the  Wills  of  living  persons  who  may  desire  to  deposit  their  Wills, 
either  with  a  view  to  legalize  charitable  bequests  or  for  any  other  purpose. 

Following  the  example  set  by  the  framers  of  the  Indian  Penal  Code,  we 
have  made  copious  use  of  illustrations.  x\ll  the  Commissioners  think  that 
illustrations  carefully  framed  are  calculated  to  assist  in  the  administration  of 
the  law,  although  we  do  not  all  take  the  same  high  view  of  the  importaiice 
of  illustrations  which  was  expressed  by  the  framers  of  the  Penal  Code.  The 
advantages  contemplated  by  those  Commissioners  from  the  use  of  illustra- 
tions were  set  forth  and  dilated  on  by  them  in  their  letter  to  the  Governor- 
General  in  Council,  dated  the  Uth  of  October  1837,  with  which  they  submit- 
ted their  draft  of  the  Penal  Code.  The  observation  contained  in  that  letter 
appear  to  be  so  pertinent  to  this  matter  that  we  think  it  desirable  to  quote  a 
portion  of  that  part  of  it  which  relates  to  this  subject. 

"One  peculiarity  in  the  manner  in  which  this  Code  is  framed  will  immedi- 
ately strike  your  Lordship  in  Council.     We  mean  the  copious  use  of  illustra- 
tions.    These  illustrations  will,  we  trust,  greatly  facilitate  the  understanding 
of  the  law,  and  will  at  the  same  time  often  serve  as  a  defence  of  the  law.    In  our 
definitions  we  have  repeatedly  found  ourselves  under  the  necessity  of  sacrificing 
neatness  and  perspicuity  to  precision,  and  of  using  harsh  expressions  because 
we  could  find  no  other  expressions  which  would  convey  our  whole  meaning, 
and   no  more  than  our  whole  meaning.     »Such  definitions  standing  by  them- 
selves might  repel  and  perplex  the  reader,  and  would  perhaps  be  fully  com- 
prehended only  by  a  few  students  after  long  application.     Yet  such  definitions 
are  found,  and  must  be  found,  in  every  system  of  law  which  aims  at  accuracy. 
A  legislator  may,  if  he  thinks  fit,  avoid  such  definitions,  and  by  avoiding  them 
he  will  give  a  smoother  and  more  attractive  appearance  to  his  workmanship  ; 
but  in  that  case  he  flinches  from  a  duty  which  he  ought  to  perform,  and  which 
somebody  must  perform.     If  this  necessary  but  most  disagreeable  work  be 
not  performed  by  the  lawgiver  once  for  all,  it  must  be  constantly   performed 
in  a  rude  and  imperfect  manner  by  every  Judge  in  the  Empire.     We  have, 
therefore,  thought  it  right  not  to  shrink  from  the  task  of  framii.-g  these  un- 
pleasing  but  indispensable  parts  of  a  Code.     And  we  hope  that  when  each  o£ 
these  definitions  is  followed  by  a  collection  of  cases   falling  under  it,  and  of 
cases,  which  though  at  first  sight  they  appear  to  fall  under  it,  do  not  realh-  fall 
under  it,  the  definition  and  the  reasons  which  led  to  the  adoption  of  it  will  be 
readily  understood.     The  definitions  and  enacting  clauses  contain  the  whole 
law.     The  illustrations  make  nothing  law  which  would  not  be  law  without 
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them.     Tliey  only  exhibit  the  law  in  full  action  and  show  what  its  effects  will 
be  on  the  events  of  common  life. 

"  Thus  the  Code  will  be  at  once  a  statute  book  and  a  collection  of  decided 
■cases.  The  decided  cases  in  the  Code  will  differ  from  the  decided  cases  in 
the  English  law  books  in  two  most  important  points.  In  the  first  place,  our 
illustrations  are  never  intended  to  supply  any  omission  in  the  written  law, 
nor  do  they  ever,  in  our  opinion,  put  a  strain  on  the  written  law.  They  arc 
merely  instances  of  the  practical  application  of  the  written  law  to  the  affairs  of 
mankind.  Secondly,  they  are  cases  decided  not  by  the  -fudges  but  by  the 
Legislature,  by  those  who  make  the  law  and  who  must  know  more  certainlv 
than  any  Judge  can  know  what  the  law  is  which  they  mean  to  make." 

We  also  wish  it  to  be  fully  understood  that  the  correctness  of  the  decision 
contained  in  any  illustration  is  not  to  be  questioned  in  the  administration  of 
the  law.     The  illustrations  are  not  merely  examples  of  the  law  in  operation, 
but  are  the  law  itself  showing  by  examples  what  it  is.     The  statements   that 
"  the  definitions  and  enacting  clauses  contain  the  whole  law,"  and  that  "the 
illustrations  make  nothing  law  which  would  not  be  law  without   them."    are 
correct   if  understood  as  merely  importing  that  in  the  view-  of  the  Legislature 
the  illustrations  determine  nothing  otherwise  than  what  without  them  would 
have  been  determined  by  a  right  application  of  the  rules  to  which  they  are 
annexed.     As,  however,  much  law  has  been  made  by  judicial  decisions,  which 
determine  questions  respecting  the  application  of  written  rules  of  law.  so  law 
may  without  impropriety  be  said  to  be  made  by  the  illustrations,  in  the  numer- 
ous cases  in  which  they  determine  points  about  which,  without  their  guidance, 
there  would  be  room  for  difference  of  opinion  even  among  learned  and  able 
Judges.     It  is  chiefly  in  this  way  that  the  illustrations,  while  they  make  the 
definitions  and  rules  more  easy  to  be  understood,  also  serve  to  render  them 
more  precise.     The  operation  of  judicial  decisions  in  making  law  precise  is  a 
natural  process,  and  that  process  is  adopted  and  improved  in  the  use  of  illus- 
trations.    The  laws  of  England,  as  they  exist,  are  to  be  found  partly  in  rules 
and  principles,  some  of  which  are  contained  in  Statutes,  and  some  in  books 
not  stamped  with  any  legislative  or  even  judicial  authority,  and  partlv  in  the 
reports  of  decisions  by  judicial  tribunals.     Law  framed  in  the  way  in  which  we 
have  endeavoured  to  frame  it  also  consists  of  rules  and  principles  r>ombined 
with  decided  cases,  but  with  this  difference  that  the  decisions  are  not  made 
by  Judges  in  trying  causes,  but  by  the  Legislature  itself  in  enacting  the  law  ■ 
and  though  they  are  an  important  part  of    the  law  settling   points   which 
without  them  would  have  been  left  to  be  determined  by  the  Judges,  vet  thev 
are  strictly  confined  to  the  function  of  guiding  the  Judges  in  their  future  deci- 
sions, and  of   explaining  in  what  manner  the  definitions  and   rules  to  which 
they"  are  annexed  are  to  be  interpreted  and  applied. 

Another  matter  of  great  importance  is  closely  connected  with  this  subject, 
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t;?'.:.,  how  best  to  prevent  the  law  from  being  overlaid  with  an  accumulating 
mass  of  comments  and  decisions  ;  an  evil  which  no  mode  of  framing  the  law 
itself  can  completely  exclude.  On  this  subject  also  we  think  it  useful  to 
quote  and  adopt  a  portion  of  the  observations  contained  in  the  letter  of  the 
authors  of  the  Penal  Code,  already  refejred  to  : — 

' '  The  publication  of  this  collection  of  cases  decided  by  legislative  author- 
ity will,  we  hope,  gi'eatly  limit  the  power  which  the  Courts  of  Justice  possess  of 
putting  their  own  sense  on  the  laws.     But  we  are  sensible  that  neither  this  col- 
lection nor  any  other  can  be  sufficiently  extensive  to  settle  every  question  which 
may  be  raised  as  to  the  construction  of  the  ('ode.    8uch  question  will  certainly 
aiise,  and,  unless  proper  precautions  be  taken,  the  decisions  on  such  questions 
will  accumulate  till  they  form  a  body  of  law  of  far  greater  bulk  than  that  which 
has  been  adopted  by  the  Legislature.     Nor  is  this  the  worst.  While  the  Judi- 
cial system  of  British  India  continues  to  be  what  it  now  is,  these  decisions  will 
render  the  law  not  only  bulky  but  uncertain  and  contradictory.    But  whether 
the  present  judicial  organization  be  retained  or  not,  it  is  most  desirable  that 
measures  should  be  taken  to  prevent  the  written  law  from  being  overlaid  by 
an  immense  weight  of  comments  and  decision.     We  conceive  that  it  is  proper 
for  us  at  the  time  at  which  we  lay  before  your  Lordship  in  Council  the  first  part 
of  the  Lidian  Code,  to  offer  such  suggestions  as  have  occurred  to  us  on  this  im- 
portant subject.     In  civil  suits  which  are  actually  pending  we  think  it  on  the 
whole  desirable  to  leave  to  the  Courts  the  office  of  deciding  doubtful  questions 
of  law  which  have  actually  arisen  in  the  course  of  litigation.     But  every  case 
in  which  tiie  construction  put  by  a  Judge  on  any  part  of  the  Code  is  set  aside 
by  any  of   those  tribunals  from  which  at  present  there  is  no  appeal  in  India, 
and  every  case  in  which  there  is  a  difference  of  opinion  in  a  Court  composed  of 
several  Judges   as  to  the  construction  of  any  part  of  the  Code,  ouglit  to  be 
forthwith  reported  to  the  Legislature.      Every  Judge  of  every  rank   whose 
duty   it  is  to  administer  the  law  as  contained  in  the  Code,  should  be  enjoined 
to  report  to  his  official  superiors  every  doubt  which  he  may  entertain  as  to  any 
question  of    construction  which  may  have  arisen  in  his  Court.       Of    these 
doubts  all  which  are  not  obviously  unreasonable  ought  to  be  periodically  re- 
ported by  the  highest  judicial  authorities  to  the  Legislature.     All  the  ques- 
tions thus  reported  to  the  Government  might  with  advantage  be  referred  for 
examination  to  the  Law  Commission,  if  that  Commission  should  be  a  p.^rma- 
nent  body.     In  some  cases  it  will  be  found   that  this   is  already  sufficiently 
clear,   and  that  any  misconstructions  which   may  have  taken  place  is  to  be 
attributed  to  weakness,  carelessness,  wrongheadedness,  or  corruption  on  the 
part  of  an  individual,   and  is  not   likely   to  occur  again.     In  such  cases   it 
will  be  unnecessary  to  make  any  change  in  the  Court.     Sometimes  it  will  be 
found  that  a   case  has  arisen  respecting  which  the  Code  is  silent.     In  .such  a 
case  it  will  be  proper  to  supply  the  omission. 
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Sometimes  it  may  be  found  tliat  the  Code  is  inconsistent  with  itself.  If  so, 
the  inconsistency  ought  to  be  removed.  Sometimes  it  will  be  found  that 
the  words  of  the  law  are  not  sufficiently  precise.  In  such  a  case  it  will  be 
proper  to  substitute  others.  Sometimes  it  will  be  found  that  the  language 
of  the  law,  though  it  is  as  precise  as  the  subject  admits,  is  not  so  clear  that 
a  person  of  ordinary  intelligence  can  see  its  whole  meaning.  In  these  cases 
it  will  generally  be  expedient  to  add  illustrations  such  as  may  distinctly  show 
in  what  sense  the  Legislature  intends  the  law  to  be  understood,  and  may 
render  it  impossible  that  the  same  question,  or  any  similar  question,  should 
ever  a<Tain  occasion  difference  of  opinion.  In  this  manner  every  successive 
edition  of  the  Code  will  solve  all  the  important  questions  as  to  the  con- 
struction of  the  Code  which  have  arisen  since  the  appearance  of  the  edition 
immediately  preceding.  Important  questions,  particularly  questions  about 
wdiich  Courts  of  the  highest  rank  have  pronounced  opposite  decisions, 
ought  to  be  settled  without  delay  ;  and  no  point  of  Law  ought  to  continue  to 
be  a  doubtful  point  more  than  a  few  years  after  it  has  been  mooted  in  a 
Court  of  Justice.  An  addition  of  a  very  few  pages  to  the  Code  will  stand 
in  the  place  of  several  volumes  of  reports,  and  will  be  of  far  more  value 
than  such  reports,  inasmuch  as  the  additions  to  the  Code  will  proceed  from 
the  Legislature,  and  will  be  of  unquestionable  authority,  whereas  the  reports 
would  only  give  the  opinions  of  the  Judge  which  other  Judges  might 
venture  to  set  aside. 

"It  appears  to  us  also  highly  desirable  that  if  the  Code  shall  be 
adopted,  all  those  penal  laws  which  the  Indian  Legislature  may  from  time 
to  time  find  it  necessary  to  pass  should  be  framed  in  such  a  manner  as  to  fit 
into  the  Code.  Their  language  ought  to  be  that  of  the  Code.  No  word  ought 
to  be  read  in  any  other  sense  than  that  in  which  it  is  used  in  the  Code.  The 
very  part  of  the  Code  in  which  the  new  law  is  to  be  inserted  ought  to  be 
indicated.  If  the  new  law  rescinds  or  modifies  any  provision  of  the  Code, 
that  provision  ought  to  be  indicated.  In  fact,  the  new  law  ought,  fi'om  the 
day  on  which  it  is  passed,  to  be  part  of  the  Code,  and  to  affect  all  the  other 
provisions  of  the  Code,  and  to  be  affected  by  them  as  if  it  were  actually  a 
clause  of  the  original  Code.  In  the  next  edition  of  the  Code  the  new  law 
ought  to  appear  in  its  proper  place." 

Although  the  illustrations,  we  believe,  will  obviate  many  questions  of 
construction,  and  will  do  much  to  fix  the  sense  of  the  law,  yet  undoubtedly 
many  cases  will  occur  in  which  there  will  be  difference  of  opinion  among 
Judges  as  to  what  the  law  is.  Room  will  still  be  left  for  doubts  as  to  the 
meaning  of  rules,  and  also  as  to  the  right  application  of  illustrations  ;  and 
cases  "will  no  doubt  arise  where  the  enacted  law  is  silent  \  in  all   such  cases 
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the  Judges  will  be  compelled  to  use  their  law-supplying  power.  It  will 
consequently  inevitably  follow,  if  no  measures  are  taken  to  prevent  it,  that 
the  enacted  law  will  ere  long  be  encumbered  with  a  mass  of  comments  and 
decisions  ;  and  although  the  number  of  Chief  Court  has  been  reduced 
since  the  letter  we  have  quoted  was  written,  yet  such  is  still  the  judicial 
system  of  India  that  probably  many  of  those  decisions  will  be  opposed 
to  others  of  equal  authoritv. 

We  agree  with  the  framers  of  the  Penal  Code  in  thinking  that,  for  the 
prevention  of  this  great  evil,  the  enacted  law  ought,  at  intervals  of  only  a 
few  years  to  be  revised  and  so  amended  as  to  make  it  contain  as  completely 
as  possible,  in  the  form  of  definitions,  of  rules,  or  of  illustrations,  everything 
whicli  may  from  time  to  time  be  deemed  fit  to  be  made  a  part  of  it,  leaving 
nothing  to  rest  as  Law  on  the  authority  of  previous  judicial  decisions.  Each 
successive  edition  after  such  a  revision  should  be  enacted  as  Law,  and 
would  contain,  sanctioned  by  the  Legislature,  all  judge-made  law  of  the  pre- 
ceding interval  deemed  worthy  of  being  retained.  On  these  occasions,  too, 
the  opportunity  should  be  taken  to  amend  the  body  of  Law  under  revision  in 
every  practicable  way,  and  especially  to  provide  such  new  rules  of  law  as 
might  be  required  by  the  rise  of  new  interests  and  new  circumstances  in  the 
progress  of  society. 

We  have  also  to  suggest,  for  the  due  administration  of  the  law  under 
this  Code,  if  adopted,  that  when  cases  of  difficulty  occur  no  resort  should  be 
had  to  any  other  system  of  law  for  the  purpose  of  authoritatively  solving  an 
ambiguity  or  supplying  an  omission,  and  that  the  Judges  must  decide  cases 
unprovided  for  by  the  Code  in  the  manner  they  consider  most  consistent 
with  the  principles  of  justice,  equity,  and  good  conscience. 

In  one  matter  of  detail  we  would  suggest  an  important  departure  from 
the  course  proposed  by  the  framers  of  the  Penal  Code.  It  seems  to  us 
deserving  of  the  consideration  of  your  Majesty's  Government,  whether  it 
would  not  be  advisable  that  the  reports  which,  according  to  that  course,  would 
be  made  to  the  Legislature  in  India  should  not  rather  be  made  to  the  Govern- 
ment there,  and  be  then  transmitted  to  the  Secretary  of  State,  for  India,  and 
that  the  new  editions  of  bodies  of  law  should  be  prepared  in  this  country. 

John  Romilly. 

W.  Erle. 

Edward  Ryan. 

The  23rd  June  1863.  Robert  Lowe. 

JS.    WiLLES. 

John   M.   Macleod. 
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PART  II. 

Observations. 

The  Indian  Succession  Act  when  it  was  originally  introduced  into  Council 
was  known  as  the  Indian  Civil  Code,  Chapter  I. 

The  Bill  was  first  introduced  into  Council  on  the  25th  November  ]  864  by 
the  Hon'ble  Mr.  Maine,  and  it  was  then  suggested  that  the  measure  should  be 
referredto  a  Select  Committee.  The  discussion  at  this  particular  meeting  of 
Council  turned  upon  two  points,  the  one  with  regard  to  section  4  of  the 
Code  wherein  it  was  enacted  that  "  No  person  shall  by  marriage  acquire 
any  interest  in  the  property  of  the  person  to  whom  he  or  she  marries,  nor 
become  incapable  of  doing  any  act  in  respect  of  his  or  her  own  property  , 
which  he  or  she  could  have  done  if  unmarried,"  and  the  other  with  regard  to 
the  Code  applying  to  the  Parsee  community.  Mr.  Maine  in  the  course  of  his 
remarks  dealt  very  fully  with  both  questions,  and  Mr.  Anderson  who  had  been 
entrusted  by  the  Parsee  community  with  the  charge  of  their  draft  Code  of 
Laws,  then  stated  that  he  proposed  shortly  to  "introduce  a  Bill  exempting  the 
Parsees  from  the  operation  of  certain  particular  portions  of  the  Code. 

The  Bill  was   then  referred   to  a  Select  Committee  for  consideration. 

24:th  Fehruarij  1865 — 

The  Report  of  the  Select  Committee  was  presented. 

'drd  March  1865— 

The  Hon'ble  Mr.  Maine  moved  that  the  Report  of  the  Select  Committee 
be  taken  into  consideration,  and  in  his  address  he  referred  to  three  changes 
which  could  be  deemed  material : 

1.  As  to  the  extension  to  other  races  besides  Hindus  and  Muhamadans 
of  the  exemption  from  the  Code  and  it  appeared  that  the  Secretary  of  State 
suggested  that  exemption  from  the  Code  should  be  accorded  to  all  races  of  India 
which  had  definite  rules  of  succession  and  inheritance,  and  having  regard 
to  the  system  prevailing  amongst  Buddhists  they  had  been  added  to  the 
exempting  section,  and  the  Government  were  empowered  to  exempt  the 
member  of  any  race,  sect,  or  tribe  in  British  India. 

2.  The  title  of  the  Bill  had  been  altered  to  '  'The  Indian  Succession  Act." 

3.  Alterations  were  proposed  with  regard  to  the  system  of  Probate. 

4.  The  powers  of  the  Administrator-General  of  Bengal  had  been  saved. 

The  Hon'ble  Mr.  Muir  moved  the  following  amendment,  viz.,  that  sec- 
tions 43  and  44  be  omitted  from  the  Bill  until  the  Code  on  marriage  and  its 
effect  on  property  was  brought  forward. 

The  two  sections  referred  to  correspond  with  sections  4  and  44  as  em- 
bodied in  the  Act. 

Mr.  Muir  in  his  argument  upon  this  subject,  referred  to  various  laws 
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existing  on  the  subject,  and  pointed  out  that  this  would  completely  alter 
the  existing  law  upon  the  subject ;  and  further  opposed  it  on  the  ground  that 
its  tendency  would  be  detrimental  to  society,  and  would  affect  the  unity  of 
domestic  life,  and  quoted  a  passage  of  the  Hon'bleMr.  Seton  Kerr  of  his  re- 
port opon  the  Bill,  which,  in  effect,  went  to  show  that  the  introduction  of  the 
section  involved  not  only  a  very  important  but  a  dangerous  deviation  from 
the  principles  on  which  marriages  had  hitherto  been  concluded,  and  that  he 
was  opposed  to  the  change. 

Mr.  Muir  further  went  on  to  state  that  the  subject  of  the  proposed  section 
had  not  been  fully  discussed  and  in  effect  stated  that  the  section  was  one  which 
should  not  be  introduced  as  it  made  such  drastic  changes  in  the  existing  state 
of  the  Law. 

The  Hon'ble  Mr.  Maine  repliedt  o  the  arguments,  and  pointed  out  that  the 
provisions  of  the  section  had  been  fully  discussed,  and  that  if  the  section  were 
omitted,  as  suggested,  this  would  lead  to  confusion,  and  he  went  minutely  into 
the  issue,  and  after  further  discussion  on  the  subject  it  was  suggested  that 
the  section  under  discussion  should  be  embodied  as  section  4  and  this  was 
agreed  to.  A  new  section  was  also  introduced  empowerinor  the  Governor- 
General  to  exempt  any  race,  sect,  or  tribe  in  British  India  and  this  was  agreed 
to. 

The  Bill  was  at  this  meeting  passed  into  law. 


PART  III. 

It  would  be  as  well  also  to  draw  attention  to  various  Acts  which  were  in 
force  before  the  Act  was  passed  and  some  of  which  are  still  in  force. 
The  most  important  of  these  Acts  are  as  follows  : — 

1.  Act  IV  of  1837  (The  Property  in  Land  Act,  so  designated  by 
Act  XIY  of  1897,  Indian  Short  Title  Act).  This  Act  provides 
that  any  subject  of  His  Majesty  is  entitled  to  acquire  and  hold 
in  perpetuity,  or  for  any  term,  property  in  land  in  any  part  of 
the  territories  of  the  East  India  Company,  and  that  all  existing 
rules  were  to  apply  to  holdings  under  this  Act. 
sole. — 'The  Act  as  amended  by  XVI  of  1874  is  still  in  force. 
For  the  old  law  see  Bengal  Land  Revenue  Regulation  II  of  1793,  sec- 
tions 17  and  4G,  repealed  by  Act  VIII  of  1868  and  Act  XVI  of 
1874. 

3.     Act  XXV  of  1838.     (Wills  Act).     This    Act    was    based  on  the 

Wills  Act,  1837,  (7  Wll.  4  and  1  Vict.,  c.  26). 
By  section  3  the  Act  only  applied  to  the  Wills  of  persons  whose  per- 
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sonal  property  could  not  by  the  laws  of  England  pass  to  their 
representatives   without    probate  or  letters  of  administration 
obtained  in  one  of  the  Supreme  Courts. 
The  whole  of  the  Act,  except  as  to  wills  made  before  1st  January,  1866, 

was  repealed  by  the  Repealing  Act  VIII  of  1868. 
As  to  Wills  made  before  1st  January,  1866,   the  Act  has  been  declared 
to  be  in  force  throughout  the  whole    of   British    India    (Act    XV 
of  1874). 
It  has  also  been  declared  to  be  in  force  by  notification  under  section  3, 
Act  XIV  of  1874  in  the  following  districts  :— 

West  Jalpaiguri  .  ..-  ...  Gazdtc  of  India,     1881,     Part    1,  p.       74 

Hazaribagh,'     Lohardaga,     Manbhum     and 

Pargana  Dalbhum  and  the  Kolhan  in  the 

District  of  Singhbhum 
The  scheduled  portion  of  Miizapore  _ 

Janusar  Bawar 
Hazara,    Peshawar.  Kohat.   Bannu,    Dehra 

Ismail  Khan  and  Dehra  GhaziKhan 
.   District  of  Lahoul 
District  of  Sylhet 
Rest  of   Assam  (except  the   North    Lushai 

Hills) 
Districts  of  Kumaon  and  Gharwal 

The  Act  was  also  amended  by  Act  XII  of  1891. 

4.  Act  XXIX  of  1839.     (Dower  Act).     This  Act  was  based  upon  the 

English  Dower  Act  (3  &  4  Will.  4,  c.  105). 
The  whole  of  the  Act  except  as  to  marriages  contracted  before  the  1st 
January,  1866,  was  repealed  by  Act  VIII  of  1868. 

As  to  dower,  the  Act  has  been  declared  in  force  throughout  British  India 

by  Act  XV  of  1874  in  cases  where  the  marriage  was  contracted 

before  the  1st  January,  1866,  and  also  in  similar  districts  to  Act 

XXV  of  1838  by  Act  XIV  of  1874. 
Certain  formal  words  were  repealed  by  Act  XII  of  1891. 

5.  Act  XXX  of  1839.     (The  Inheritance   Act,    1839).     This   Act  was 

based  upon  the  English  Statute  3  and  4     William  IV,  c.  VI  (Vide 

Inheritance  Act,  1833,  59  and  60  Vict.,  c.  14). 
The  whole  of  the  Act  as  to  intestacies  occurring  before  the  1st  January > 

1866,  was  repealed  by  Act  VIII  of  1868. 
Certain  formal  words  were  repealed  by  Act  XII  of  1891. 
As  to  inheritance  where  decent  took  place  before  the  first  January,  1866, 
■  the  Act  has  been  declared  in  force  throughout  British  India  by  Act 

XV  of  1874. 

By  notifications  under  Act  XIV  of   1874  it  has  been  declared,  to  be  in 
force  in  the  same  districts  as  Act  XXIX  of  1839. 
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6.  Act  XIX  of  1841.  (The  Succession  Property  Protection  Act  of 
1841). 

The  important  provisions  of  this  Act  to  which  attention  may  be  drawn 
are  the  following  sections  : — 

Section  1. — Whereby  the  person  claiming  the  right  of  succession  to  pro- 
perty has  power  to  apply  for  relief  against  any  person  in  wrongful 
possession. 

Section  3. — Judge  has  power  to  make  inquiry  on  the  subject  of  posses- 
sion, etc. 

■Section  4. — Lays  down  the  procedure  to  be  followed  by  Judge  in  the 
inquiry  and  confers  power  on  him  to  appoint  an  officer  to 
secure  the  effects. 

Section  5. — By  this  section  the  Judge  is  empowered  in  cases  where  it  is 
apprehended  that  there  is  danger  of  misappropriation  of  waste 
before  the  summary  suit  can  be  determined,  and  that  delay  in 
obtaining  security  from  the  party  in  possession,  was  Hkely  to 
expose  the  party  out  of  possession,  provided  he  was  the  owner, 
to  considerable  risk,  the  Judge  has  power  to  appoint  a 
Curator. 

Section  6. — The  Judge  has  power  to  authorize  the  Curator  to  take 
possession  of  the  property. 

Section  7. — The  Curator  was  required  to  give  security  and  was  to  receive 
remuneration,  in  no  case  exceeding  5  per  cent,  on  the  personal 
property,  and  on  the  annual  profit  of  the  realized  property,  but 
the  surplus  money  realized  by  the  Curator  was  to  be  paid  into 
Court  and  invested  in  public  security  for  the  benefit  of  the  person 
entitled  thereto. 

Section  lI.^The  Curator  was  to  file  accounts. 

Section  14. — The  Act  was  not  to  be  put  into  force  unless  the  application 
to  the  Judge  was  made  within  six  months  of  the  decease  of  the 
proprietor  whose  property  has  been  claimed  by  right  in  succession. 

Section  17. — Nothing  in  the  Act  contained  is  to  be  an  impediment  to  the 
bringing  of  a  regular  suit. 

Section  18. — The  decision  of  the  Judge  upon  the  summary  suit  shall  have 
no  other  effect  than  that  of  settling  actual  possession,  but  for  this 
purpose  it  shall  be  final  and  not  subject  to  any  appeal  or  review. 

Under  section  3  of  Act  XIV  of  1874  this  Act  has  been  declared  to  be  in 
force  in  the  following  scheduled  districts  : — 

Taluk  Bhadrachalam,  Rakapilli  and  Rampa  country  (Vide  Gazette  of 
India,  1874,  Part  I,  p.  639). 


en 
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j^indh        .                  ...                 —                 ••  (^(f^ette  of    Indin     1880,  Part  I,  p.  672 

West  Jalpait,'Uii        ...                 ...                 .••  ..  >>  ^ta}'  "  "  -^t 

Hazaribafjl)                .>.                 .-                  -  >.  -•  l';^  '  „  ,.  oU7 

Lohardaga                                   .-                 .-  .^  ..  '■^^''  "  »  -2'^° 

Manbhum                  ...                  ..                 .-  ..  <•  ^^**''  ■»  •'  ^^nn 

Paigana    Dalbhum,    District     Singhbhum, 

scheduled    portion     of      th<i      Mir/.apore 

District                  ...                  ...                  -  ..  ».  ^S^9,  „  ,.  38S 

Janusar  Bawar  .  -  —  ,,  ;,  187!^,  ,,  ,.  382 
The    districts    Hazara,    Posliawar,    Koliat, 

Bannu,  Dehra  Ismail  Khan,   Dehra  Ghazi 

Khan                      ..                   ...                 .-•  "  "  1886,  ,,  „  48 

District  Lahoul       ...                   ••                 "-  >'  ••'  1886,  ,,  ,,  S"! 

Scheduled  districts  of  Central  Provinces    .  ,,  „  ]»7y,  „  ,,  771_ 

Coorg                        .-                                   •••  '»  "  ^f^lfi,  „  „  74  Z 

Sylhet                      —                ."                •■•  '>  »»  I'i'O,  ,,  „  631 

Districts  of  Kumaon  and  Gharwal             ...  ,,  „  I87t;,  ,,  ,,  606 


The  Act  has  been  amended  by  the  Repealing  Act  XVI  of  1874.  By  the 
Repealing  Act  XII  of  1876  it  has  been  also  declared  to  be  in  force 
in  Arracan  under  Regulaton  IX  of  1874.  It  has  been  extended  to 
Sindh  by  Bombay  Act  XII  of  1876. 

8      A.ct  XVII  of  1843.     (The  Official  Trustees'  Act).     This  Act  provided     1 
for    the    appointment    of    the    Official    Trustee,    and  attention     ' 
is  drawn    to    section    1    thereof.     The   Act   itself   remained    in 
force  until  1864,  when  it  was  repealed    by  Act    XVII   of  1864, 
the  Act  now  in  force. 

9.  Act  XIII  of  1850.     (Breaches  of  Trusts  Act).     This  Act  applied  to 

tn  Official  Trustee,  Assignees  or  Receivers  by  virtue  of  their 
several  offices  of  appointment.  The  Act  remained  in  force  until 
1862  when  it  was  repealed  by  Act  XVII  of  1862  called  Repealing 
Enactment  relating  to  Criminal  Law  :  this  latter  Act  was  itself 
repealed  by  Act  X  of  1872,  known  as  the  Code  of  Criminal 
Procedure.  The  last  mentioned  Act  was  repealed  by  Act  X  of 
1882  which  in  its  turn  was  repealed  by  Act  V  of  1898,  the 
Criminal  Procedure  Code  at  present  in  force. 

10.  Act  X  of  1851   (Administration  of  Estates    Act).     This  Act   was 

passed  to  amend  Act  XX  of  1841,  and  to  extend  the  power  to  grant 
certificate  of  administration  of  the  personal  estates  of  deceased 
persons  under  Act  XX  of  1841.  Section  1  provides  that  in  case 
of  dispute  between  joint  proprietors  of  any  public  securities  of 
East  India  Company  as  representatives  of  the  deceased  person, 
the  Zillah  Judge  may  grant  limited  certificates  under  Act  XX  of 
1841,  to  the  Official  Trustee  who  shall  receive  interest  on  such 
securities  and  pay  the  same  to  the  persons  certified  as  entitled 
and  may  charge  the  same  commission  as  the  Government  Agent. 
The  rights  of  other  claimants  were  not  to  be  prejudiced  by 
certificates,  &c. 
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By  section  2,  it  was  provided  that  if  disputes  among  joint  claimants  were 
not  made  within  two  years  from  the  date  of  the  certificate,  the 
Official  Trustee  may  distribute  tlie  principal  rateably  among  the 
claimants,  &c.  By  section  :]  every  certificate  granted  under 
this  Act  was  to  supersede  and  annul  any  previous  certificate. 
By  section  4  residents  in  foreign  States  out  of  the  jurisdiction  of 
British  Courts  had  power  to  issue  certificates.  This  Act  was 
explained  and  amended  by  Act  VITI  of  1H54  and  was  subse- 
quently repealed  by  Act  XXVIT  of  ISGO. 

11.  Act  XII  of  1855.     (The   Legal   Representative   Suits   Act).     The 

preamble  is  as  follows  : — Whereas  it  is  expedient  to  enable 
executors,  administrators  or  representatives  in  certain  cases 
to  sue  and  be  sued  in  respect  of  certain  wrongs  which  according 
to  the  present  law  do  not  survive  to  oi-  against  such  executors, 
administrators  or  representatives,  it  is  enacted  : — 

(a)  That  executors  may  sue  and  be  sued  in  certain  cases  for  wrongs 

committed  in  the  lifetime  of  the  deceased. 

(b)  No  action  commenced  under  the  Act   to  abate,  provided  that 

if  continued   executors,    etc.,    might   set  up  want    of   assets 

as   a  defence. 
Note. — The   Act   was   declared    in  [for  e   throughout   British    India   by 
Act  XV  of  1874.     Declarpd  in  force  under  section  3  of    Act  XIV 
of  1874. 

Sindh  r.azi'ttv  of  hid  in    ISSO.  Parf  II,  p.    H72 

West  Jalpai^uii  ,,  ,,  1881  „       „       74 

Hazaribagl),  I.oliardajra,    l^fanbum    aTid  Per- 

gunnah  Dhalbhum  and   Kollian  in    Distiict 

of  Singhbhum           ._                 .„  ...  ,,  ,, 

Scheduled  Districts  of  Mirzapore  ...  ,,  ,, 

Janusar  Bawar             ...                 ...  ...  ,,  ,, 

Hazarn.     Peshawar.     Koliat.     Bannii.     Dehra 

Ismail  Khan  and   Dehra  (jliazi  Khan  ...  ,,  ,, 

District  Lahoul            .„                   .  ...  ,,  ,, 

Scheduled  Districts  of  Central  Provinces  ...  ,,  ,, 

District  of  Sylhet        ...                  .  ...  .,  ,, 

Assam  (except  North  Lnshai  Hills)  ...  ,,  ,, 

Porahat  estate  in  Sinuhbhum  district  ...  ,,  ,, 

Kumaon  and  Gharwal                   ...  ...  ,,  ,. 

N.-W.  P.,  Tarai 

Vide  Act  XV  of  1874,  Sch.   11,  No.  20. 

12.  Act  XVIII  of  1855.     (Compensation  for  destruction  of  life). 
This  Act  was  passed  with  the  view  of  enabling  an  action  in  damages  to 

be  brought  for  loss  of  life  ;  occasioned  by  an  actionable  wrong. 
The  Act  is  still  in  force. 

13.  Act  XVII  of  1864.     (The  Ofiicial  Trustees'    Act).     This  Act  is  at 

present  in  force,  and  it  is  under  it  that  trusts  are  now  vested  in 
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the    Official   Trustees  of    the   three    Presidencies,    viz.,    Bengal. 

Bombay  and  Madras. 
The   Act,   as  originally  framed,  {see  sec.  2)  repealed  Act  XVII  of  1843 

already  dealt  with. 
Under   the   present  Act   the   Official   Trustee  is  entitled  to  hold  trusts 

created  by  a  person  irrespective  of  race  or  creed. 

The  Act  has  from  time  to  time  been  amended,  and  attention  is  drawn  to 
the  following  amending  Acts  : — 

t  (a)     Act    XIV    of    1870    which    repealed    section    2    of    the    Act  as 

originally  framed. 
(6)     Act  XII  of    1876.     This  Act    added   certain  words   to  sections 

of  the  Act. 
(c)     Act  II  of    1890    hereinafter     referred    to    which      made     some 

important  amendments.     {Vide    sections,  3,  4,  5,  6  and  7). 
{d)     Act  XII    of    1891.     This  Act  repealed    section  3   of   the  Act  in 

toto. 
(e)     Act  VI    of    1900   (Lower   Burma  Courts  Act).     By  this  Act  sub- 
section 3  of  section  34  of  the  Act  as  framed  was  repealed. 
The   objects    and   reasons   for    the    enactment  of  the   Official    Trustees 
Act  will  be  found  published  in    the    Calcutta    Gazette    of    1863, 
page  2006,  and  may  be  summarised  as  follows  : — 

(a)  To  create  an  office  and  to  provide  security  for  the  due  ful- 
filment thereof. 

(6)  It  was  principally  intended  for  the  relief  of  Europeans  holding 
property  in  India  and  for  the  relief  of  both  Europeans 
and  Natives  holding  property  in  the  Presidency  towns,  the 
Bill  was  fram.ed  so  as  to  be  applicable  to  trusts  governed  by 
the  English  law,  but  other  trusts  were  not  expressly  ex- 
cluded from  the  benefit  of  its  operation. 

(r)  The  English  law  considered  a  trust  an  arrangement  between 
friends  and  therefore  forbids  a  trustee  to  receive  remunera- 
tion beyond  his  actual  expenses.  But  in  India  the  frequent 
changes  in  European  society  rendered  it  difficult,  if  not 
impossible,  to  find  private  trustees  who  could  remain  out 
here  long  enough  to  discharge  the  duties  imposed  upon 
them,  and  to  meet  such  cases  it  seemed  that  the  proper 
remedy  was  the  establishment  of  a  public  office  securing 
perpetual  succession  so  that  charges  in  the  incumbency 
should  not  affect  the  efficient  discharge  of  the  duties 
imposed  by  the  trust. 
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The  principle  had  already  been  embodied  in  Act  XVII  of  1843  herein- 
before referred  to,  and  which  as  pointed  out,  was  repealed  by  the 
Present  Act. 

The  Bill  in  defining  the  duties  of  the  Official  trustee  and  regulating  the 
working  of  his  office  follows  in  many  respects  the  Administrator. 
General's  Act,  but  by  section  8  when  the  Official  Trustee  was  to 
undertake  a  trust,  he  was  to  agree  with  the  intending  author  of 
the  trust  as  to  the  rate  of  his  remuneration  which  agreement 
should  be  recited  in  the  deed  of  trust.  Attention  is  expressly 
drawn  to  Act  II  of  1890  which  made  certain  amendments  in  the 
Act  as  originally  framed. 

14.  Act  XXVII  of  1866.     (Indian    Trustees     Act).       This     Act     was 

mainly  based  on  the  Trustees  Act,  1850,  13  and  14   Vict.,    c.    60 
and  the  Trustees  Act,  1852,  15  and  16  Vict.,  c.  55. 

As  will  be  seen  from  a  perusal  of  its  preamble  the  Act  applies  in  cases 
where  the  English  Law  is  applicable. 

The  Act  has  been  declared  to  be  in  force  in  Hazaribagh,  Lohardasa, 
Manbhum,  and  Pergunnah  Dhalbhum  and  Kolhan  in  the  district 
of  Singhbhum  under  section  3,  Act  XIV  of  1874. 

Vide  also  following  :— 24  and  25  Vict.,  c.  104,  (the  Indian  High  Court  Act) 
and  Act  XVIII  of  1884,  (the  Punjaub  Courts  Act). 

The  statements  of  objects  and  reasons  were  not  published,  but  for  the 
discussion  on  the  Bill,  see  Gazette  of  India,  1866,  supplement 
pp.  416,  417,  494  and  531. 

15.  Act  XXVIII  of  1866.  (The  Trustees  and  Mortgagees  Act).  The 
Act  is  based  upon  Statutes  22  and  23  Vict.,  c.  35  and  23  and  24  Vict.,  c. 
145,  and  "  The  Laws  of  Property  Amendment  Act,  1859,"  but  it  should 
be  noted  that  the  latter  was  repealed  by  44  and  45  Vict.,  c.  41  and  45  and  46 
Vict.  c.  38,  sec.  64. 

The  Act  as  will  be  seen  from  the  preamble  is  applicable  in  cases  where 

English  Law  applies. 
The  Act  has  been  declared  by  Act  XV  of  1874  to  be  in  force  throughout 

British    India    and    alsc»   in   the   Scheduled    Districts   mentioned 

below  : — 

West  Jalpaiguri,  Western  Hills  of  Darjeelinjr, 
the  Darjeeling  Tavai  and  the  Damson  Sub- 
Division  of  the  Darjellins  District  ...     Gnzctfi'  of  India   IS81,  Part   I,  p.     74 

Hazaribagh.  Lohardaga,  Manbhum  and  Per- 
gunnah Dhalbhum  and  the  Kolhan  in  the 
district  of  Singbhum  ..  ...         ,,  ,, 

Scheduled  portion  of  Mirzapore  District        ...         „  „ 

Janusar  Bavvar  ...  ...  ...         ,.  ,, 


1881 

,         „  504 

!87» 

„  383 

1879 

38-^ 
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Haziira,    Peshawar,     Kohat,     Baiinu,     Uolira 

Ismail  Kluui  and   Dehra  Gliazi  Khan          ..  Gazette  of   India  1S80,  Part  I.  )).  48 

District  of  Sylher,  ...  ..  „  ^,  187!)  „  .,  <i:31 
Rest    of    Assam  (except  North  Liishai  Hills), 

Scheduled  District  of  Lahatil    ...                  .  ,,           ,,               1897  ,,  ,,  299 

Kumaon  and  Gharwal                                         ...  ,,           ,,               1876  ,,  „  606 

The  Act  has  from  time  to  time  been  amended,  and  as  to  this,  see: — 24 
and  25  Vict.,  c.  104,  XVI  of  1874,  23  and  24  Vict.,  c.  145,  sees.  1 
and  2  ;  II  of  1882,  sec.  2  ;  IV  of  1882,  sec.  (i9. 

The   objects   and    reasons    were    not    piil^lished   but  for  proceedings  in 
Council;    see  Gazette   of  India,    1866,   supplement,    pp.,   416-41, 
444  and  531 . 

16.  Act  XIII    of    1875.     (Probate  and  Administration  Act).     This  Act 

merely  amended  various  sections  of  the  Indian  Succession  Act. 

17.  Act  II  of  1877.     (Probate  and  Administration).     This  Act  merely- 

defined  the  term  "  High  Court  "  as  used  in  Act  XIII  of  1875. 

18.  Act  VI  of  1881.     (The    District    Delegates    Act).     This    Act  was 

passed  to  make  further  provisions  for  the  grant  of  probate  and 
letters  of  administration  in  non-contentious  cases  and  deals 
principally  with  the  power  vested  in  District  Delegates  to  grant 
probates  and  letters  of  administration  in  non-contentious  cases 
{Vide  sees.  2,  3,  4,  5  and  7). 

The  Act  extends  throughout  British  India  and  it  has  been  declared  to  be 
in  force  under  sec.  3,  Act  XIV  of  1874,  in  Hazaribagh,  Lohardaga- 
Manbhum,  Pergunnah  Dhalbhum  and  the  Kolhan  in  district  of 
Singhbhum.     Gazette  of  India,  1881,  Part  I,  p.  504. 

For  objects  and  reasons  see  Gazette  of  India,  1879,  Part  V,  p.  766. 

19.  Act  IX  of  1881.    (The  xldministrator-Greneral's  Act.)    By  the  pass- 

ing of  this  Act  Parsees  were  exempted  from  the  provisions  of 
sees.  16,  17,  18  and  (i4  of  Act  II  of  1874. 

It  also  added  sec.  23A  to  Act  II  of  1874  and  amended  sec.  28  and  added 

sees.  55 A  and  (30 A. 
It  is  in  force  in  same  districts  as  Act  VI  of     1881. 

20.  Act  II  of  1882.     (Indian   Trusts   Act).     This   Act  extends  to   the 

territories  respectively  administered  by  the  Governor  of  Madras, 

'■  the    Lieutenant-Governor    of    the     N.-W.     Provinces    and    the 

•  Punjab,  the  Chief  Commissioners    of  Oudh,  Central    Provinces,. 

Coorg  and  Assam.     The  local  Government  has  power  from  time 

to  time  by  Notification   to    extend    it    to  any   other  part  of  the 

British  Empire,  but  nothing   contained  in    the   Act   effects   the 

■-/  rules  of  Mahomedan  law  as  to   "  waqf  "  or  the  mutual  relations 

of  the  members  of  an  undivided  family  as  determined  by  any 
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customary  or  personal  law,  nor  does  it  apply  to  public  or  private 
religious  or  charitable   endowments   nor  to   trusts    to   distribute 
prizes  taken  in  war  among   the  Captains  and  nothing  in  Chapter 
TI  apjjlies  to  trusts  created  before  1st  March  1882. 
The  Act  has  been  extended  to  : — 

Bombay    Presidency   inclurliivj:    |       Jionthmj  GazetU,     1891, 
SchecUileci    Districts  ('  Part  I,  p.  748. 

The  Civil    Jurisdiction   of  Ro-    t       livvnin    R)iles  Maiuml, 
corder   of    Rangoon    (now    \  Kdn.   1897,  n    89 

Cliiof   Court)  } 

The  Act  as  framed  was  repealed  in  Part  by  Act  XII  of  1891. 

21.  Act  VI  of  1889.     (The    Probate    and   Administration    Act).     This 

Act  amended  Act  V  of  1881  and  particulars  of  such  amendments 
are  hereinafter  dealt  witli. 

22.  Act  VII  of  1901.     The  Native  Christian  Administiation  of  Estate- 

Act. 

The  preamble  of  this  Act  is  as  follows  : — "'Whereas  it  is  expedient  to 
place  Native  Christians  on  the  same  footing  as  Hindus,  Mahome- 
dans  and  Budhists  in  the  matter  of  obtaining  letters  of  administra- 
tion, to  exempt  them  from  the  operation  of  certain  povisions  of 
the  Administrator-General's  Act,  1874,  from  which  Hindus,  Maho- 
medans,  Parsees  and  Buddhists  are  exempted,  and  to  enable  them 
to  obtain  certificate  under  the  Succession  Certificate  Act,  1889  in 
certain  cases.  " 

The  term  'Native  (,'hristian  ' '  is  defined  as  a  Native  of  India  who  is  or  in 
good  faith  claims  to  be  of  unmixed  Asiatic  descent  and  who 
professes  any  form  of  Christian  religion. 

Sees.  190  and  2:39  of  Act  X  of  18(i5  were  declared  not  to  apply  to  the 
estates  'of  Native  Christians. 

In  sees.  If),  17,  18,  87  and  (5-1  of  Act  II  of  1874  the  words  "  Native  Chris- 
tian "  were  inserted  before  the  word  "  Hindu."  Nothing  in  sec.  1, 
sub-sec.  4,  of  the  Succession  Certificate  Act,  188il,  was  to  prevent 
the  granting  of  certificates  to  the  estates  of  Native  Christians. 

The  Act  has  been  declared  in  force  in  the  Sonthal  Pargunnahs,  Calcutta 
Gazette,  1902,  Pait  I,  p.  ;]10. 

The  objects  and  reasons  for  this  Act  will  be  found  published  in  the  Gazette 
of  India,  1901,  Part  V,  p.  •'),  and  may  be  summarised  as  follows  : — 

That  native  Christians  suffered  from  the  unequal  operation  of  the 
law  to  be  found  in  the  Indian  Succession  Act.  Hindu  Wills  Act, 
Administrator-General's  Act  and  Probate  and  Administration  Act. 
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The  Act  of  1865  was  designed  for  Europeans  and  other  persons 
with  a  foreign  domicile.  Natives  of  India  used  to  be  governed  by 
the  Indian  laws  on  their  becoming  Christians  and  it  was  to 
remove  the  grievances  incidental  thereto,  that  the  Act  was 
framed. 

23.  Act  V  of  1902.     (The  Administrator-General  and  Official  Tiustees' 

Act).  Under  this  Act  the  offices  of  the  Administrators- General  of 
Bengal  and  Bombay  were  taken  over  by  the  Government  of  India 
and  the  respective  officers  are  now  remunerated  by  a  fixed  salary. 
In  Bengal  a  Deputy  Administrator-General  has  been  appointed 
under  section  2,  sub-sec.  1. 

24.  Act  VIII  of  1903.     (The  Probate  and  Administration  Act).     This 

Act  made  various  amendments  in  the  Act  of  1881,  particulars  of 
which  amendments  are  dealt  with  when  the  Act  is  considered 
(see  post). 

The  objects  and  reasons  for  this  Act  will  be  found  in  the  Gazette  of  India, 

1903,  Part  V,  p.  2. 
The   object   was   to  empower  District   Judges  to   grant  probate    and 

administration   with   effect  throughout  British  India,  because  as 

under  the  law  as  it  then  stood,  such  grants  could  only  be  made 

by  a  High  Court  or  a  Chief  Court. 


ENGLISH  STATUTES. 

It  may  also  be  of  interest  to  refer  to  various  Statutes  of  Parliament 
which  have  been  extended  to  apply  to  India,  although  the  Statutes  them- 
selves may  not  been  any  direct  bearing  upon  the  subject  under  discussion. 

1.  11  Geo.  4,  and  1  Will.  4,  c.  47.     (The    Debts   Recovery  Act,  1830). 

The  only  portions  of  these  Statutes  extended  to  India  was  sec.  11 
by  Act  XXIV  of  1841  (sec.  4)  by  which  section  infants  w^ho  may 
be  heirs  of  a  deceased  person  can  be  compelled  to  convey  the 
propertv  of  the  deceased  in  payment  of  a  decree  for  debts. 

2.  13.  Geo.  4,  and  1  William  4.  c.  65.     (Infants'  Property  Act).     This 

Statute  was  also  extended  to  India  by  Act  XXIV  of  1811,  sec.  2. 
The  Statute  provides  for  the  protection  of  property  belonging  to 
infants  feme  covert  or  lunatics. 

3.  24  and  25  Vict.,  c.  114.     (Wills  Act,  1861).     This  Statute  in  effect 

provides  (a)  that  any  v/ili  made  out  of  the  United  Kingdom  by 
a  British  subject  whatever  may  be  his  domicile,  shall,  as  to 
personal    estate,    be    held   to  be  well  executed  for  purposes   of 
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probate  in  England  and  Ireland  and  for  confirmation  in  Scotland 
if  it  be  made  according  to  the  forms  required  either  by  the  law 
of  the  place  where  the  same  is  made  or  by  the  law  of  the  place 
where  the  testator  was  domiciled  when  the  same  was  made  or  by 
the  laws  then  in  force  in  that  part  of  His  Majesty's  dominion 
where  he  had  his  domicile  of  origin,  (6)  that  wills  of  persons  made 
in  the  United  Kingdom  were  to  be  admitted  to  probate  if  made 
according  to  the  forms  required  by  the  law  of  the  place  where 
made,  (c)  that  change  of  domicile  was  not  to  invalidate  the 
wills  of  persons  otherwise  valid,  and  {d)  that  the  Act  was  only 
to  apply  to  wills  made  by  persons  who  died  after  the  passing  of 
the  Act. 

4.  24  and  25  Vict.,  c.  121.     (The    Domicile     Act,     1861.)     This    Act 

provides  (a)  that  on  conclusion  of  a  convention  with  any  foreign 
state  His  Majesty  may,  by  order  in  Council,  direct  that  no  British 
subject  dying  in  such  country  shall  claim  to  have  acquired  a 
domicile  therein  unless  he  shall  have  resided  there  for  one  year 
immediately  preceding  his  death,  and  shall,  in  addition,  have 
declared  his  intention  to  become  domiciled,  but  subjects  so  dying 
shall,  for  all  purposes  of  Testate  or  Intestate  Succession,  retain  the 
domicile  possessed  by  them  at  the  time  of  going  to  reside  in  such 
foreign  country,  (6)  corresponding  provisions  as  to  the  subjects  of 
such  foreign  State  dying  in  Great  Britain,  (c)  Act  not  to  apply  to 
naturalised  foreigners,  and  {d)  on  conclusion  of  any  convention 
His  Majesty  may,  by  order  in  Council,  direct  that  when  persons, 
subjects  of  such  foreign  State,  die  in  His  Majesty's  dominion  and 
there  shall  be  no  person  to  administer  to  the  estate,  the  Consul, 
etc.,  of  such  foreign  State  may  administer. 

5.  55  and  56  Vict.,  c.  6.     (The  Colonial  Probates  Act).     This  Statute 

provides  for — 

(a)  The  sealing  in  the  United  Kingdom  of  colonial  probates  and  letters 
of  administration  {vide  sees.  1,  2,  3,  4,  5  and  6). 

6.  56  and  57  Vict.,  c.  5.     (Regimental  Debts   Act).     This   Act   deals 

with  the  administration  of  the  estates  of  soldiers  subject  to  military 
law.  {Vide  Administrator's-Generals  Act  II  of  1874  of  the  Indian 
Legislative  Council). 

7.  56  and  57  Vict.,  c.  53.     (The     Trustees   Act).      This   Statute   lays 

down  : — 

a)  what  are  trust  investments, 

|&)  what  are  the  powers  and  duties  of  Trustees, 

(c)  what  their  habilities,  _  _     ^ 
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{d)  Tlie  powers  of  the  Court  as  to  the  appointment  of  Trustees,  etc., 
and 

(e)  as  to  payment  of  funds  into  Court  by  Trustees. 

This  was  amended  by  57  and  58  Vict.,  c.  10.  Compare  corresponding 
Indians  Acts  {viz.,  Acts  XXVII  of  ISfiG,  XXVIII  of  18fi(i  and  11  of  1S82). 

8.  57  and  58  Vict.,  c.  30.  (The  Finance  Act,  1897).  The  only  portion 
of  this  Act  which  applies  to  India  is  sec.  20.  which,  in  effect, 
provides  that  where  the  Commissioners  are  satisfied  that  in  a 
British  possession  duty  is  payable  by  reason  of  death,  they  shall 
allow  a  sum  equal  to  the  amount  of  thai  duty  to  be  deducted 
from  the  estate  duty  payable  in  respect  of  that  property  on  the 
same  death,  and  that  nothing  in  the  Act  was  to  create  a  charge  lor 
estate  duty  on  any  property  situate  in  a  British  possession  while 
so  situate  or  to  authorise  the  Commissioners  to  take  any  proceed- 
ings in  a  British  possession  for  the  recovery  of  any  estate  duty. 
{See  also  59  and  (50  Vict.,  c.  37,  Finance  Acts  1896). 


PART  IV. 

Since  the  passing  of  Act  X  of  1865  the  same  has  from  time  to  time  in 
various  respets  been  repealed,  amended,  modified  and  added  to  and  attention 
is  directed  to  the  following  x\cts  for  further  information  on  this  subject. 

1  Act  XXI  of  1865.  (Parsee  Intestate  Succession)  see  Act  in  extenso 
post. 

By  sec.  8  of  this  Act  the  Parsees  are  exempted  from  the  following  pro- 
visions of  the  Indian  Succession  Act. 

Part  III,  Part  IV  excepting  sec.  25,  Part  V  and  sec.  43. 

2  Act  XXIV  of  1867.     The  Act  repealed  sec.  330  of  the  Indian  Succes- 

sion Act. 

3  Act  VII  of  1870.     This  act  repealed  sec.  329  of  the  Indian  Succes- 

sion Act  and  the  Schedule. 

4  Act  XXI  of  1870.     (Hindu   Vv^ills  jAct)   see   Act     in   extenso    post. 

Certain    portions    of    Indian    Succession   Act    were    extended  to 
wills  of  Hindus,  Jains,  Sikhs  and  Buddhists. 

5  Act  XIII  of  1875.     (Probate   and   Administration  Act)  see  Act  in 

extenso  post. 
This  act  made  certain  important  amendments  in  the  Indian  Succession 
Act  the  words  ' '  and  for  the  purposes  of  sees.  242,242A,  246A  and  277A  shall 
include  the  Court  of  the  Recorder  of  Rangoon  ' '  were  added  to  sec.  3. 
(6)  The  proviso  to  sec.  242  was  added, 
(c)  Sec.  242A  was  added.  ,   ^  , 
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(d)  Sec.  24()A  was  added. 

(e)  Sec.  277A  was  added. 

6  Act  XI  of  1877.     By  this  Act  the  expression  High  Court  as  used  in 

Act  XI  f]  of   1875  was  defined. 

7  Act  XV  of  1877.     In  section  321  the  words  "  within  two  years  after 

the  deatli  of  the  testator  or  one  year  after    the    legacy   has    been 
paid  '■  were  repealed. 

8  Act  VI  of  1881.     (The  District  Delegates  Act)  see   Act    tn  extenso 

post. 
By  this  Act  the  following  amendments  were  made. 
See  235 A  was  added. 
Section  241 A  was  added. 

Certain  words  were  added  to  sees.  244  and  246  as  to  applications  made  to 
a  District  Delegate. 

Section  251  was  amended  and  a  new  section  substituted. 
Section  253  was  amended  by  adding  certain  words. 
Sections  253A-253B  and  254B  were  added. 
Sees.  254  and  255  were  amended. 
The  words  "District  Delegate  "   were  introduced  into  sections  246,  250, 
254  255—259. 

9  Act  VI  of  1889.     (Probate  and  Administration  Act)   see  Act   in  ex- 

tenso post. 
The  Succession  Act  was  amended  as  follows  : — 

1.  The  fifth  proviso  to  section  234  was  inserted. 

2.  Certain  words  were  substituted  in  section  244. 

3.  The  last  42  words  in  section  254  were  amended. 

4.  The  last  45  words  in  section  235  were  amended. 

5.  Section  256  was  amended. 

6.  A  new  section  was  substituted  for  section  277. 

7.  Section  277A  was  amended. 

8.  Section  283  was  amended. 

9.  Section  333  was  added. 

10  Act  VII  of  1889.     (Succession  Certificate  Act)   see   Act  in  extenso 

post.  By  section  1  (4)  a  certificate  under  this  Act  shall  not  be 
granted  with  respect  to  any  debt  or  security  to  which  a  right 
established  by  probate  or  letters  of  administration  under  Suc- 
cession Act  as  by  probate  to  which  the  Hindu  Wills  Act,  1870, 
applies.     See  also  section  24  of  this  Act. 

11.     Act  II  of  1890.     (Probate   and   Administration   Act)   see   Act   in 
extenso  post. 

This  act  amended  the  Succession  Act  in  the  following  respects  : — 
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1.     Section  .■}2()A  was  inserted. 

12.  Act  XII  of  1891.  Certain  words  in  section  3  were  repealed  (see 
first  Scheduled  to   Act). 

Act  VI  of  1900.  Certain  words  were  repealed  in  section  3  (see  Second 
Schedule  to  this  Act). 

13.  Act  VII  of  1901.     (Native  Christians' Act)  see  Act  in  extetiso  ])Ost . 
Native   Christians   were  exempted   from   sections    190   and   239   of  the 

Succession  Act. 

14.  Act  V  of  1902.  (Administrator-General's  Act)  see  Act  in  extenso 
post. 

Section  256  was  amended  so  as  to  exempt  constituted  attorneys  of 
executors  giving  security. 

15.  Act  VIII  of  1903.  (Probate  and  Administration  Act)  see  Act  in 
extenso  post. 

Bv  this  Act  the  following  amendments  were  made  : — 

1.  In  section  187  for  the  words  "  within  the  Province  "  the  words  in 
"  British  India  "  and  for  the  words  "  under  the  one  hundred  and  eighteenth 
section  "  the  words  "  with  the  will  or  with  copy  of  an  authenticated  copy 
of  the  will  annexed  were  substituted. 

2.  The  last  proviso  to  section  242  was  added. 

3.  Section  242 A  was  added. 

4.  The  last  para  to  sections  244  and  246  were  added. 

5.  Section  246A  was  added. 

6.  the  last  para  to  section  250  was  added. 

7.  Section  277A  was  added. 

The  objects  and  reasons  of  the  bill  Succession  Act  a^^^jfeo  the  report 
of  the  Commissioners  is  given  in  full  (see  ante)  and  for  prooWRgs  in  Council 
of  which  only  extracts  have  been  given  see  Gazette  of  /wr^^■a,'rew5/ Supplement 
pp.  75,  79  and  88. 

This  Act  has  been  declared  in  force  in  Upper  Burma  generally  (except 
Shan  Estates)  by  Burma  Laws  Act  XX  of  1886.  In  British  Baluchistan  and 
Agency  Territories  by  British  Baluchistan  Law  Regulation  I  of  1890. 

In  Santhal  Parganas  by  Santhal  Parganas  Settlement  Regulation  III  of 
1872  as  amended  by  Regulation  III  of  1886. 

It  has  been  declared  in  force  in  the  Hill  Districts  of  Arakan  by  Arakan 
Hill  District  Laws  Regulation  IX  of  1874  but  not  so  as  to  affect  Native 
Christians. 

It  has  been  declared,  by  notification  under  section  3  of  Scheduled 
Districts  Act  XIV  of  1874  to  be  in  force  in  Hazaribagh,  Lohardaga,  Man- 
bhum,  Pergunnah  Dhalbhum,  and  the  Kolhan  in  the  district  of  Singbhum. 
See  Gazette  of  India,  1871,  Pt.  I,  p.  505. 
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BEING 


ACT  X  OF  18«5, 

As   AMENDED    BY    ACTS   XXI    OF     1865,     XXIV     OF      1867,     VII     OF     1870, 

XXI  OF  1870,  XIII  OF  1875,  II  of  1877,  XV  of  1877  (Sched. 
1),  VI  OF  1881,  VI  and  VII  OF  1889,  II  of  1890,  XII  of  1891, 
VI  OF  1900,  VII  of  1901,  V  OF  1902,  and  VIII  of  1903. 

{Received  the  assent  of  the  Governor- General  on  the  16th  March,  1865. 


An  Act  to  amend  and  define  the  Law  of  Intestate  and 
Testamentary  Succession  in  British  India. 


Whereas  it  is  expedient  to  amend  and  define  the  rules  of  law  applicable 
to  Intestate  and  Testamentary  Succession  in  British 
ream    e.  India  ;  It  is  enacted  as  follows  : — 

PART  I. 
PRELIMINARY. 

1.     This  Act  may  be  cited  as  "  The  Indian  Suc- 
cession Act,  1865." 


Short  Title. 


'  For  the  Statement  of  Objects  and  Reasons  of  the  Bill  which  was  passed  into  law  as 
^ct  X  of  1865,  see  Gazette  of  India,  Extraordinary,  dated  1st  July,  1864,  p.  5j  ;  for  Report  of 
the  Commissioners  appointed  in  England  with  the  object  of  preparing  a  body  of  substantive 
law  for  India,  upon  the  Law  of  Sucression  and  Inheritance,  applicable  to  all  classes  except 
Hindus  and  Mahammadans,  see  ibid,  p.  53 ;  for  Proceedings  relating  to  the  Bill,  see  ibid, 
1865,  Supplement,  pp.  75,  79  and  88.  The  original  title  of  the  Bill  was  the  "India  Civil  Code, 
Chapter  I,"  this  was  changed  in  the  course  of  the  Proceedings  above  referred  to,  to  the  present 
title. 

This  Act  has  been  declared  in  force  in  Upper  Burma  generally   (except  the  Shan  States)  by 
the    Upper    Burma  Laws  Act,    1886    (XX   of    1886),  s.    6,   printed,    Burma   Code,  Kd.,  1889 
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2.     Except  as  provided  by   this  Act  or    by  any    other  law  for    the 

This  Act  to  consti-  time  being  in    force,    the  rules   herein  contained  shall 

British  India  Incases  constitute  the   law   of  British   India  applicable  to  all 

of  intesta^te^or^ Testa-  (.^ses  of    Intestate  or  Testamentary  Succession. 

The  enactment  in  this  section,  that  this  Act  shall  constitute  the  law  of  the  country  appli- 
cable to  all  cases  of  intestate  or  testamentary  succession,  operates  as  a  repeal  of  the  previously 
existing  law  just  as  comi)letely  and  effectually  as  if  it  had  been  expressly  repealed — I)e  Souza 
V.  Secreiary  of  State,  12  B.  L.  K.,  427,  per  Macpherson,  J. 

The  provisions  of  this  Act  are  applicable  only  to  cases  of  intestate  or  testamentary  succes- 
sion—SMZtow  Chand  v.  Smyth,  12  B.  L.  R.,  358. 

They  apply  to  the  following  classes  of  persons  : 

(1.     Europeans    by  birth  or    descent    domiciled  in  British    India.     As  to  domicile,    see 

86    5-19,  post. 

(2)  East  Indians  or  persons  of  mixed  European  and  Native  blood. 

(3)  Jews.  Gabriel  v.  Mordakai,  I.  L.  R.,  1  Cal..  148  ;  S.  E.  Musleah  v.  K.  E.  Musleah, 
1  Boul  234;  Musleah  v.  Musleah,  Fult.,  420,  except  in  Aden,  where  they  have  been  exempted 
bv  notification  under  s.  'i^2— Gazette  of  India,  1886,  p.  707. 

(4)  Armenians.  See  Aratoon  H.  Aratoo7i  v.  C.  Aratoon—l  Sel.  Rep.,  528;  Stephen 
V  Huvie,  1  Fult.,  224,  p.  242  :  Aratoon  v.  Johannes,  Morton  (by  Montriou)  19. 

(5)  Parsees,  in  regard  to  testamentary  succession.  Intestute  Succession  among  Parseea 
is  now  regulated  by  Act  XXI  of  1865.     See  s.  8  of  that  Act. 

(6)  Native  Christians  and  their  Christian  descendants — Ponnumrni  Nandan  v.  Dorasami 
Avvan,  I.  L.  R-,  2  Mad.,  209  ;  Joseph  Vathiar,  7  Mad.  H.  C.  R.,  121.  See  Abraham  v.  Abraham, 
9M  I 'a*  p.  239;  Administrator-General  v.  Anandachari,  I.  1..  H.,  9  Mad.,  466;  Tillis  v. 
Saldanhal'l.l^.  R-,  10  Mad.,  69  ;  Dagree  v.  Pacotti,  I.  L.  R.,  19  Bom.,  783. 

As  to  Native  Christians,  see  also  provisions  of  Act  VII  of  1901,  whereby  Native  Christians    | 
have  been  exempted  from  ss.  190  and  239  of  this  Act. 

(7)  Natives  of  India  other  than  those  comprised  in  the  terms  "  Hindu,  Mahommedan 
and  Buddhist,"  and  not  excluded  under  s.  332  of  the  Act. 

(8)  All  Europeans  in  India  not  having  an  Indian  domicile,  except  in  so  far  as  the  Act 
relates  to  the  succession  to  movable  property,  which,  according  to  the  almost  universal  rule, 
follows  the  domicile — Birtwhistle  \ .  Vardill,  7  CI.  &  Fin.,  895;  (s.  c.)  5  B.  &  C,  438;  Law  of 
Wills  in  India,  p.  11. 

In  Dagree  v.  Pacotti  (I.  L.  R.,  19  Bom.,  783),  it  was  held  that  the  Indian  Succession  Act, 
and  the  rules  of  inheritance  prescribed  by  it,  apply  to  Hindus  who  have  become  Christians,  and 
that  evidence  to  show  that  they  and  tlie  community  to  which  they  belonged  have  retained  the 
Hindu  custom  of  Inheritance  is  inadmissible.     See  s.  331,  post. 

By  s.  8  of  Act  XXI  of  1865,  the  Parsee  Intestate  tei.ccession  Act,  the  whole  of  Part  III, 
the  whole  of  Part  IV,  excepting  s.  25,  the  whole  of  Part  V  and  s.  43  of  the  Indian  Succession 
Act,  do  not  apply  to  Parsees. 

3.     In  this  Act,  unless  there  be  something  repug- 
interpretation-clause.      ^^^^  -^  ^^^  subject  or  context,— 

Words  importing  the  singular  number  include  the  plural  ;  words  import- 
'  Number.'  ^^''S  *^®  plural  number  include  the  singular  ;  and  words 

■Gender.'  importing  the  male  sex  include  females. 


p.  :-<63  ;  in  British  Bahiclustau  and  tlie  Agency  lerritones  by  tuc  tlntish  lialiichistan  Laws 
Regulation,  1890  (1  of  1890),  s.  8,  and  the  Baluchistan  Aa:ency  Laws  Law,  1890,  s.  4  ( 1), 
respectively,  printed,  Baluchistan  Code,  Ed.,  1890,  pp.  69  and  137  ;  and  in  the  bianthal 
Parganas  by  the  Sanlhal  Pargaiias  Settlement  Regulation  (III  of  1872)  s.  8,  as  amended  by  the 
Santhal  Parganas  Laws  Regulation,  1886  (111  ot   1886),    p.  2,  printed,  Bengal  Code,  Vol.  I,' Ed., 

1889. 

It  has  been  declared  in  force  in  the  Hill  District  of  Arakan,  but  not  so  as  to  affect  Native 
Christians,  by  the  Arakan  Hill  District  Laws  Regulation,  1874  (IX  of  1874),  s.  3,  printed 
Burma  Code,  Ed.,  1889,  p.  35H. 

It  has  been  declared,  by  notification  under  s.  3  (a)  of  the  Scheduled  Districts  Act,  1874, 
(XIV  of  1874),  printed,  General  Acts,  Vol.  11,  to  be  in  force  in  the  following  Scheduled 
districts,  namely,  the  districts  of  Hazarioagli,  Lohardaga  and  Maubhum,  and  Fargana  Dhal- 
tahurti  and  the  Kolhan  in  the  district  of  Singbhum,  see  Qazettc  of  India,  1881,  Pt.  I,  p.  504, 
and  the  North-Western  Provinces  Tarai,  ih.,  1876,  Pt.  I,  p.  505. 
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.pg,.go„.  '  Person' includes  any  Company   or   Association, 

or  body  of  persons,  whether  incorporated  or  not. 

Year.  '  Year  '  and  '  month'  respectively  mean  a  year  and 

Month-  month  reckoned  according  to  the  British  calendar.(l) 

Similar  provisions  are  contained  in  the  General  Clauses  Act  (X  of  1897),  s.  3. 

'  Immoveable     property'     includes   land,    incorporeal   tenements    and 

Immoveable  things     attached     to     the      earth,    or    permanently 

property.  fastened  to  anything  which  is  attached  to  the  earth. (2) 

Tlie  vord  'tenement/  in  its  ordinary  legal  sense,  includes  not  only  land,  but  rents,  eoni- 
oions,  and  several  other  rights  and  interests  issuing  out  of,  or  concerning  lands — 1  Stephen's 
Blackstone's  Commentaries,  p.  169,  8th  Edn.  ;  Co.  Litt.  6a,  20a,  78a.  Property  not  being  of  a 
visible  and  tangible  nature,  is  denominated  incorporeal. 

Incorporeal  tenements  are  tiie  rights  and  profits  annexed  to,  or  issuing  out  of,  or  exercisable 
within  or  over  the  land.  Among  incorporeal  teneiuents  are  included  rents,  rights  of  way,  light, 
■watercourses  and  commons — 1  Stephen's  Blackstone's  Commentaries,  p.  646,  8th  Edn. ' 

,    .  '  Moveable   property'    means    property  of    everv 

♦Moveable  property.         ,  .      .  x   •  i,i  ^    //  eveiy 

description  except  immoveable  property. (3) 

Province'  .'  Pi"o^'"^ce'  includes  any  division  of  British  India 

having  a  Court  of  the  last  resort.  (4) 

Assam  does  not  come  within  the  definition  of  a  Province,  but  of  a  District,  for  the  pur- 
r)Oses  of  this  Act — Thakoor  KriMo  Svrma  Adhikaree  v.  Basoodeb  Ghoshamee,  12  W.  R.,  424. 

There  is  now  a  separate  Province  known  as  Eastern  Bengal  and  Assam  under  a  Lieutenant- 
Governor. 

'  British  India'  means  the  territories  which  are  or  may  become  vested  in 

Her  Majesty  or  her  successors  by  the  Statute  21  &  22 

•British  India.  y.^^_^  ^    -^^g^  ^^^^^^   ^^^^^  ^j^^  Settlement  of  Prince  of 

Wales'  Island,  Singajjore,  and  Malacca.]{o) 

'  District  Judge'  means  the  Judge  of  a  principal 
District  Judge.  (.-^-j  q^^^^,^  ^^  Original  jurisdiction. 

The  words  in  brackets  have  been  repealed  by  Act  XII  of  1891. 

The  term  '  District  Judge'  is  used  in  this  Act  in  contradistinction  to  the  term  '  Subordi- 
nate Judge  :'  see  s.  235,  inl'm.  As  to  powers  of  the  Recorders  of  Rangoon  and  Moulmein,  see 
Fvkeerooddeen  v.  Adam  Shah,  11  W.  R.,  413  :  and  s.  242,  post  and  notes  thereto,  and  also  s.  59 
of  the  Probate  and  Administration  Act  (V  of  1881). 

There  is  no  longer  a  Recorder  of  Rangoon  but  a  Chief  Court  which  was  established  by 
Act  VI  of  1900  (see  Schedule  to  that  .4ct). 

See  General  Clauses  Act  (X  of  1897),  clause  3(15.) 

'  Minor'   means  any  person  who  shall  not  have    completed    the  age 
.jyj.^^jj,  of  eighteen  years,    and  'minority'   means  the  status 

•  Minority.  of  such  person. 

These  definitions  of  ■  minor"  and  '  minority"  do  not  apply  in  cases  where  a  person  enters 
into  a  contract  on  his  own  behalf  and  not  in  any  representative  character  under  this  Act— 
Sult.iu  Chand  v.  Smi/th.  12  B.  L.  R.,  358  ;  see  Jiollo  v.  Swith,  I  B.  L.  R.,  0.  C,  10,  and  the 
cases  there  cited.     They  apply  to  Hindus — Hindu  Wills  Act  (XXI  of  1870),  s.  6. 

By  the  Indian  Majority  Act  (IX  of  1875),  s.  2,  it  is  enacted  that  every  minor  of  whose  person 
or  property  a  guardian  has  been  or  shall  be  ai^pointed  by  any  Court  of  Justice,  and  every  minor 

(1)  See  General   Clauses  Act  (X  of  1897). 
sec.  3  (33  &  59). 

(2)  lb.  s.  3  (25). 


(3) 

Jb. 

s 

.3  (43.) 

(4) 

lb. 

s. 

3  (43). 

(5) 

lb. 

s, 

•  3  (7). 
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under  the  iurisdiction  of  any  Court  of  Wards,  shall,  notwithstanding  anything  contained  in 
the  Succession  Act  (X  of  1865)  or  in  any  other  enactment,  be  deemed  to  have  attamed  his 
majority  when  he  shall  have  completed  his  age  of  21  years,  and  not  before  :  but  that,  subject 
as  aforesaid,  every  other  person  domiciled  in  British  India  shall  be  deemed  to  have  attained 
his  majority  when  he  shall  have  completed  his  age  of  18  years  and  not  before  i^^e  Haj 
CoomarJioix.  Alfvzvddin  Ahmed,  8  C.  L.  R.,  419  ;  iMungniram  Maru.uri  v^  Our^ahcn  Navd, 
I  L  R  17  Cal.,  347;  Birjmohun  Lull  v.  Eudra  Perkash  Misser,  I.  L.  K.,  17  Cal.,  944; 
Stephens.  Stephen,  I.  L.  R.,  8  Cal.,  714  ;  I.  L.  R.,  9  Cal.,  901. 

The  age  of  majority  under  Act  XL  of  1858  also  is  18  years  (s.  26). 

The  Succession  Act  is  silent  as  to  how  the  age  is  to  be  computed.  In  England,  in  comput- 
ing the  age  of  a  person  for  testamentary  or  other  purposes,  the  day  of  his  birth  is  included  ; 
thus  if  he  were  born  on  the  16th  January  1800,  he  would  have  attained  his  majority  on  the 
15th  January  1821  ;  and  as  the  law  does  not  recognise  fractions  of  a  day,  the  age  would 
be  attained  at  the  first  instant  of  the  latter  day— 1  Jarm.,  35,  5th  Edn  So,  under  the 
Majority  Act,  s.  4,  in  computing  the  age  of  any  jierson,  the  day  on  which  lie  was  born  is 
to  be  included  as  a  whole  day. 

'  Will'   means  the  legal  declaration   of  the  intentions   of  the  testator 
with  respect  to  his  property  which  he  desires  to  be 
'^^^"'  carried  into  effect  after  his  death. 

General  Clauses  Act  X  of  1897,  s.  3  (57). 

The  form  of  a  paper  does  not  affect  its  title  to  probate  as  a  will,  provided  that  it  is 
the  intention  of  the  deceased  that  it  should  operate  after  his  death — Masterman  v. 
Maberly,  2  Hagg.,  235  ;  In  the  goods  of  Morgan,  L.  R.,  1  P.  and  D.,  214  ;  see  In  the  Goods  of 
Wemyss,  I.  L.  R.,  4  Cal.,  721 ;  see  also  Williams  on  Executors,  10th  Edn.,  p.  95. 

Thus,  documents  in  the  form  of  deeds,  agreements,  letters,  bills-of-exchange,  powers-of- 
attorney,  or  other  instruments,  may  take  effect  as  wills,  if  duly  executed,  where  a  testa- 
mentary intention  can  be  collected,  and  the  dispositions  are  not  to  take  effect  until  after 
the  death  of  the  persons  making  them — Robertson  v.  Smith,  L.  R.,  2  P.  and  D.,  43  :  Hubergham 
V.  Vincent,  2  Ves.,  204,  231.     See  notes  to  s.  46,  post. 

If  one  part  of  a  document  is  clearly  testamentary  in  its  character,  the  remainder  of 
the  language,  if  capable  of  that  construction,  may  be  presumed  to  have  been  intended  also 
to  be  testamentary,  and  the  document  may  be  admitted  to  i^robate  as  a  will — In  the  matter 
of  Komala  Kant  Biswas,  4  C.  L.  R.,  401. 

A  document  may  be  testamentary  only  on  the  happening  of  a  particular  event,  as  if 
the  testator  bequeath  his  property  to  C,  "  If  I  die  on  this  particular  sickness,  and  C  survive 
me" — Kaminee  Dossee  v.  Bissonath  Ghose,  2  Ind.  Jur.,  N.  S.,  6  ;  see  In  the  Goods  of  Mayo, 
L.  R.,  6  P.  &  D.,  17. 

With  reference  to  the  property  comprised  in  it,  a  will  is  said  to  speak  from  the  death  of  the 
testator.     See  s.  77,  infra,  and  the  English  Wills  Act,  ( 1  Vict.,  c.  26,  s.  23). 

A  will  may  be  written,  or  partly  written,  in  pencil — Bateman  v.  Pennington,  3  Moore's 
P.  C,  223. 

Bam  Moni  Dassi  v.  Bam  Gopal  Shaha,  I.  L-  R..  12  Cal.,  10  Note  942,  a  document  which 
contains  directions  regarding  the  executant's  jroperty  after  his  death  which  in  certain  cir- 
cumstances may  be  revoked  is  a  will  ;  instruments  not  drawn  by  a  professional  man  must 
be  liberally  construed. 

'  Codicil'  means  an  instrument  made  in  relation  to  a  will,  and  explain- 
ing,  altering,  or  adding,  to  its  dispositions.  It  is 
considered  as  forming  an  additional  part  of  the  will. 

Prior  to  the  English  Wills  Act  (1  Vict.,  c.  26),  it  was  held,  that  a  codicil  was  primd  facie 
dependent  on  the  will,  and  a  revocation  of  the  will  was  an  implied  revocation  of  the  codicil 
—  Grimwood  v.  Cozens,  2  Sw.  &  Tr.,  364  ;  7«,  the  Goods  oflDutton,  3  Sw.  &  Tr.,  66.  But  under 
B.  20.  of  that  Statute,  with  which  s.  57  of  this  Act  corresponds,  it  has  been  held,  that  a  testa- 
mentary paper  in  the  form  of  a  codicil  to  a  will  is  not  revoked  by  the  revocaton  of  the  will — 
In  the  Goods  of  Savage,  L.  R.,  2  P.  and  D.,  78  ;  hi  the  Goods  of  Turner,  L.  R.,  2  P.  and  D., 
403  ;  Black  v.  Jobling,  L.  R.,  1  P.  and  D.,  685. 

If  a  will  republished  by  a  codicil  contains  language  which,  if  read  as  speaking  at  the 
date  of  the   execution   of   the  codicil,  would  operate  as  an  incorporation  of  an  unexecuted 
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document  to  which  it  refers,  that  document,  although  not  in  existence  until  after  the  exe- 
cution of  the  will,  is  entitled  to  probate  by  force  of  the  codicil — In  the  Goods  of  Truro,  L.  R., 
1  P.  and  D.,  201.  A  codicil  must  be  executed  or  revoked  in  the  same  manner  as  a  ViJl. 
See  ss.  50  and  57,  infra. 

'  Probate'  means  the  copy  of  a  will  certified  under  the  seal  of  a  Court  of 
competent  jurisdiction,  with  a  grant  of    administra- 
'  Probate.  ^.^^  ^^  ^-^^  estate  of  the  testator. 

See  note  to  s.  25H  infrn. 

'  Executor'  means  a  person  to  whom  the  execution  of  the  last  will  of  a 
deceased  person  is,   by  the  testator's    appointment, 

'  Executor.  c  j    j 

conriaea. 

This  is  the  definition  to  be  found  in  Blackstone  (2  Blackstone's  Commentaries,  p.  503)  ; 
gee  Farrington  v.  Knightly,  1  P.  Wnis.,  548. 

The  executor  of  an  executor  in  India  is  not  derivative  executor  of  the  original  testator — 
DeSouza  v.  Secretary  of  State,  12  B.  L.  R.,  423. 

'  Administrator'  means  a  person  appointed  by  competent  authority  to 
administer  the     estate    of   a    deceased    person   when 

'  Administrator.-  ^^^^^  •  ^  ^^^  exeCUtor. 

Before  the  Statute  (20  &  21  Vict.,  c.  77,  s.  3,)  the  power  in  England  of  granting  adminis- 
tration to  the  personal  estate  of  a  deceased  person  vested  in  the  Ordinary.  Since  that  Act 
an  Administrator  has  been  the  person  to  whom  the  Court  of  Probate  has  given  the  authority 
to  administer  the  personal  estate  of  a  deceased  person  dying  intestate ;  and  in  certain 
cases,  as  where  there  was  no  executor  appointed,  or  the  executor  appointed  predeceased 
the  testator,  or  renounced,  or  became  incapable  of  acting,  of  a  deceased  person  dying 
intestate. 

After  the  grant  the  office  and  powers  of  an  Administrator  are,  for  the  most  part,  the 
same  as  those  of  an  executor — Touch,  p.  474  :  see  Blackborough  v.  Davis,  1  P.  Wms.,  43. 

And  in  every  part  of  British  India  to  which  this  Act  shall  extend,  '  Local 
Government'  shall  mean  the  person  authorized  by  law 

'Local  Government.'         ^  i--,         t-i  ^-         r\  j_    •  i, 

to  administer   Jiixecutive   Government  in  such  part  ; 

'High  Court  ■  ^^^^  '  ^^§^  Coui't'  shall  mean  the  highest  Civil  Court 

of  appeal  therein  [and,  for  the    purposes    of    ss.  242, 
242a,  and  277a,  shall  include  the  Court  of  the  Recorder  of  Rangoon]. 

The  words  within  bracket  were  added  by  s.  1  of  Act  XIII  of  1875  and  were  subsequently 
repealed  by  Act  VI  of  1900  (Lower  Burmah  Courts  Act). 

All  words  defined  in  this  section  shall,  unless  there  be  something  repugnant  in  the 
subject  or  context,  be  deemed  to  have  the  same  meaning  under  the  Hindu  Wills  Act — Act 
XXI  of  1870,  s.  C. 

See  also  General  Clauses  Act  (X  of  1897),  s.  3  (29)  and  (24)  as  to  Local  Government  and 
High  Court. 

4.     No  person  shall,  by  marriage,  acquire  any  interest  in  the  property 

of  the  person  whom  he  or  she    marries,  nor    become 
Interest  and  pow^ers      .  i  i        r    i    •  ^    •  j.      t    \^-  i, 

not  acquired,  nor  lost     incapable  01  doiiig  any  act  in  respect  oi    nis   or   ner 

by  marriage.  ^^^^    property   which    he   or  she     could     have    done 

if  unmarried. 

Prohy  V.  Proby,  I.  L.  R.,  5  Cal.,  p.  357. — In  a  suit  for  judicial  separation  between  persons 
subject  to  the  Indian  Succession  Act,  the  Court  will  not,  unless  under  exceptional 
circumstances,  order  the  husband  to  give  security  for  his  wife's  costs.  The  principle 
upon  which  the  Divorce  Court  in  England  acts,  in  requiring  the  husband  in  a  suit  for 
judicial  separation,  to  provide  for  his  wife's  costs,   is   based  upon  the  absolute  right  which 
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the  law  formerly  gave  tlie  husband  upon  marriage  to  tlie  whole  of  liis  wife's  jjcrsonal  estate, 
and  to  the  income  of  her  real  estate,  leaving  her  destitute  of  all  means  to  conduct  her  case  ; 
but  this  state  of  the  law  has  been  completely  altered  in  India  by  s.  4  of  the  Indian  Succession 
Act.  which  prevents  any  person  from  acquiring,  or  losing,  rights  in  respect  of  property  by 
marriage. 

Natal  V.  Natal,  I.  L.  R.,  9  Mad.,  p.  12. — A  wife  without  property  of  her  own  seeking  a 
divorce  is  entitled  to  have  provision  made  by  her  husband  for  tlie  payment  of  her  costs  in  the 
suit.     Prohy  v.  Prohy  (I.  L.  R.,  5  Cal.,  357),  distinguished  and  observed  upon. 

Hillv.  Administrntor-Genernl  o/ jBew^a/,  I.  L.  R.,  23  Cal.,  506. — A  jierson  witli  an  English 
domicile  marrying  a  wife  with  an  Indian  domicile  is  on  her  death  entitled  to  inherit  the 
wliole  of  her  personal  property. 

Sections  4  and  44  do  not  affect  the  law  of  succession,  but  relate  to  the  immediate  effect  of 
marriage  on  movable  property  belonging  to  either  of  the  married  persons  and  not  comprised 
in  an  antenuptial  settlement. 

See  also  Miller  v.  Administrator-General  of  Bengal,  I.  L.  R.,  1  Cal.,  412 ;  Peters  v.  Manuk, 
I3B.  L.  R.,  383:  22W.  R.,  175. 

Sarkies  v.  P.  Dassee,  I.  L.  R.,  6  Cal.,  794. — The  provisions  of  s.  4  are  prospective  and  leave 
rights  unaffected  which  had  already  been  acquired  before  the  Act. 

By  s.  2  of  the  Married  Woman's  Property  Act  (III  of  1874),  it  is  enacted,  that  "  the 
fourth  section  of  the  Indian  Succession  Act  sliall  not  apply,  and  shall  be  deemed  never  to 
have  applied,  to  any  marriage,  one  or  both  of  the  parties  to  wliich  professed,  at  the  time 
of  the  marriage,  the  Hindu,  Muhammadan,  Buddhist,  Sikh,  or  Jaina  religion. ' ' 

Where  a  marriage  was  contracted  after  the  passing  of  tlie  Succession  Act.  but  before 
the  passing  of  the  Married  Woman's  Property  Act  (III  of  1874),  it  was  held,  in  a  suit  upon 
a  joint  and  several  promissory  note  executed  by  the  husband  and  wife,  wheie  it  was  sought 
to  render  liable  property  settled  on  the  marriage  on  the  wife  to  her  use  without  power  of 
anticipation,  that  this  section  did  not  prevent  the  operation  of  the  clause  in  the  settle- 
ment in  restraint  of  anticipation — Peters  v.  Manuk,  13  B.  L.  R.,  383  ;  (s.  c.)  22  W.  R.,  175. 
CoTJCH,  J.,  was  of  opinion,  on  the  authority  of  Sanger  v.  Sanger  (1j.  R.,  11  Eq.,  470)  that, 
had  the  marriage  taken  place  after  Act  III  of  1874  came  into  operation,  there  would  have 
been  a  remedy  against  the  separate  property  of  the  wife.  See  Archer  v.  Watkins,  8  B.  L.  R., 
372,  and  the  cases  there  cited. 

As  the  section  does  not  apply  to  marriages  contracted  before  January  1st,  ]8()6  (s.  331, 
infra),  it  may  be  well  to  note  some  of  the  more  important  clianges  in  the  law  effected  by 
this  Act  in  the  case  of  persons  to  whom  hitherto  the  law  of  England  was  applicable. 

In  the  first  place,  the  Act  seems  to  have  got  rid  of  the  principle,  so  far  as  property  is 
concerned,  that  husband  and  wife  are  one  -person  in  law. 

In  England  (prior  to  the  Married  Woman's  Property  Act,  (1870,  33  and  34  Vict.,  c.  93), 
the  personal  chattels  in  possession  belonging  to  the  wife  at  tlie  date  of  the  marriage  became 
absolutely  vested  in  the  hiisband  by  virtue  of  the  marriage.     See  Co.  Litt.,  300. 

The  husband  further  acquired  by  the  marriage  the  right  to  reduce  into  possession  the 
wife's  outstanding  personal  choses  in  action,  that  is,  things  to  which  the  wife  liad  a  mere 
right  enforceable  by  action  or  suit,  as  debts,  income  of  property,  and  arrears  of  property 
(Wilkinson  v.  Charlesworth,  10  Beav.,  324),  money  in  the  hands  of  third  persons 
appropriated  to  the  use  of  the  wife  (Fleet  v.  Pvrrins,  L.  R..  4  Q.  B..  500),  bills  and 
promissory  notes — Hart  v.  Stephens,  6  Q.  B.,  937. 

Moreover,  a  married  woman  could  not  acquire  any  legal  right  to  personal  property 
during  her  coverture — Chitty  on  Contracts,  p.  151,  7th  edition. 

Formerly,  marriage  extinguished  all  contracts  between  husband  and  wife — Co.  Litt., 
204  (b),  and  was  an  absolute  gift  of  the  goods,  chattels,  and  effects,  of  which  the  wife,  in  her 
own  right  was  possessed  at  the  time  of  the  marriage — Co.  Litt.,  351  (b). 

As  to  real  estate,  the  husband  acquired,  during  the  marriage,  a  free-hold  interest  in  his 
wife's  real  estate  for  their  joint  lives,  both  being  seized  together  in  her  right  by  entireties 
(Litt.,  291);  hence  he  might  have  alienated  at  pleasure  without  his  wife's  co-operation — 
Macqueen  on  Husband  and  Wife,  29.  The  English  Married  Woman's  Property  Act.  however, 
inter  alia,  provided  :  (1)  the  earnings  of  a  married  woman  acquired  in  any  trade,  &o.,  carried 
on  by  her  separate  from  her  husband,  are  to  be  deemed  settled  to  her  separate  use  and 
independent  of  her  husband's  control  ;  (2)  deposits  in  the  Savings  Bank,  property  in  the 
Funds,  shares  or  Stock  in  a  Joint  Stock  Company,  shares  in  a  frien<lly  society  or  other 
benefit   society,   may  be  held   by  a   married  woman   to  her  separate   use:   (3)  aTiy   woman 
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married  since  the  passing  of  tlie  Act  coming  into  any  personal  property  through  an 
intestacy,  or  any  sum  not  exceeding  £200  under  a  deed  or  will,  shall  hold  such  property 
to  her  separate  use ;  (4)  the  rents  of  any  freehold,  &c.,  property  which  shall  descend  to  a 
married  woman  married  after  the  passing  of  the  Act,  shall  be  for  her  separate  use  ;  (5) 
married  woman  may  sue  in  her  own  name,  as  if  she  were  a  femme  sole,  for  any  wages,  earnings, 
money,  &c.,  which  were  declared  to  be  her  separate  property ;  or  for  any  property  belong- 
ing to  her  before  marriage,  and  which  her  liusband  shall,  by  writing,  have  agreed  with  her 
sliall  belong  to  her  after  marriage  as  lier  separate  property,  or  for  any  chattels  purchased  out 
of  her  separate  property;  (6)  the  husband  shall  not  be  liable  for  any  debts  contracted  by 
his  wife  before  marriage  ;  but  property  belonging  to  her  for  her  separate  use  shall  be  liable 
for  such  debts.  See  Macqueen  on  Husband  and  Wife.  See  also  Crawley  on  Husband 
and  Wife- 
Provisions  somewhat  similar  to  these  have  been  made  by  Act  III  of  1874.  The  object  of 
tliat  Act  was  to  extend  the  protection  afforded  to  wives  by  s.  4  of  the  Succession  Act  (so  far  a3 
regards  future  wages  and  earnings  and  policies  of  insurance)  to  women  married  before  1st 
.January  1866  ;  to  declare  that  a  married  woman  might  .sue  in  her  own  name  for  any  property 
which  by  force  of  the  Succession  Act  or  the  Act  itself  was  her  separate  property  ;  to  relieve 
the  husband  of  a  wife  married  after  tlie  31st  March  18.65  from  her  antenuptial  debts  :  and 
to  declare  that  any  person  entering  into  a  contract  with  a  wife  otherwise  than  as  her 
husband's  agent,  sliould  be  entitled  to  sue  her  ;  and  to  the  extent  of  her  separate  property  to 
recover  against  iier,  whatever  he  might  have  recovered  had  she  been  unmarried. 


PART    II.* 

Of  Domicile. 

5.     Succession  to  the  immoveable  property  in  British  India  of  a  persoH 
Law  regulating     deceased  is  regulated  by  the  law  of  British  India, 
ceasld.^'°persons^  im-     wherever  he  may  have  had  his  domicile  at  the  time 
moveable ^ and ^move-    ^f  j^jg  death.     Succession  to  the  moveable  property  of 
pectiveiy.  a  person  deceased  is  regulated  by  the  law  of  the  coun- 

try in  which  he  had  his  domicile  at  the  time  of  his  death. 

Illustrations. 
i 

(a)  A,  having  his  domicile  in  British  India,  dies  in  France,  leaving 
moveable  property  in  France,  moveable  property  in  England,  and  property, 
both  moveable  and  immoveable,  in  British  India.  The  succession  to  the 
whole  is  regulated  by  the  law  of  British  India. 

(6)  A,  an  Englishman  having  his  domicile  in  France,  dies  in  British 
India,  and  leaves  property,  both  moveable  and  immoveable,  in  British  India. 
The  succession  to  the  moveable  property  is  regulated  by  the  rules  which 
govern,  in  France,  the  succession  to  the  moveable  property  of  an  English- 
man dying  domiciled  in  France,  and  the  succession  to  the  immoveable 
property  is  regulated  by  the  law  of  British  India. 

Generally.— By  the  term  "Domicile"  in  its  ordinary  sense  is  meant  the  place  where  a 
man  or  person  lives  or  has  his  home.  In  a  legal  sense,  liowever,  the  domicile  of  a  person  is, 
where  he  has  his  true  fixed  permanent  home  and  establishment  to  which  he  intends  returning. 

Two  things  are  therefore  essential  to  constitute  domicile  : — 

1.  Residence. 

2.  Intention  of  making  a  home. 

Again,  domicile  may  be  classed  under  three  heads  :— 

1.  By  birth. 

2.  By  choice. 

3.  By  operation  of  law. 


Tliis  Part  does  not  apply  to  Hindus— see  Hindu  Wills  Act  (XXI  of  1870). 
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The  first  of  th«8e  Is. termed  "  domicilium  originis." 

The  second  is  that  Which  is  voluntarily  acquired  or  ' '   propria  mnrte, ' ' 

The  third  is  such  as  is  required  by  marriage. 

Domicile  for  purposes  of  succession  must  be  more  fully  ascertained  and  established  tlum 
for  any  otlier  purpose — Brodie  v.  Bradie,  30  L.  J.  (Probate). 

Tliere  can  only  be  one  domicile  for  purposes  of  succession — Somervill.c  v.  Somerville.  5 
Ves..  750-786. 

Tlie  question  of  domicile  is  prirnd  facie  much  more  a  question  of  fact  than  of  law — 
Stevenson  v.  Stevenson,  L.  R.,  12  Eq.,  647.. 

A  man's  domicile  is  primr'i  facie,  the  place  of  residence,  but  this  may  be  rebutted  from  tlie 
necessity  of  his  affairs  or  transitory — Williamson  Executors,  10th  Ed.,  p.  1392. 

Having  regard  to  the  conflict  of  laws,  it  is  advisable  for  a  man  possessed  of  both  movable 
and  immovable  property  and  living  abroad  to  execute  one  will  dealing  witli  liis  immovable, 
which  should  be  in  accordance  with  the  laws  of  the  country  in  which  such  will  is  situate  and 
another  dealing  with  his  movable,  but'  these  will  require  very  careful  consideration. 

Barloio  v.  Ordc,  5  B.  L.  R.,  p.  1. — Held,  that  where  a  testator  has  an  ascertained  domicile, 
the  construction  of  his  will  must  depend  on  the  law  of  that  domicile,  but  if  no  particular  domi- 
cile, the  will  is  to  be  interpreted  by, principles  of  natural  justice. 

(This  was  a  case  decided  before  this  Act  came  into  force.) 

In  the  Goods  of  Elliott,  I.  L.  R.,  4  Cal.,  106. — A  Scotchman  who  entered  the  service  of  the 
East  India  Company  and  continued  in  that  service  after  the  Act  of  18.58  (21  and  22  Vict., 
c.  106)  was  passed,  died  in  1878  leaving  a  holograph  will  which  was  not  attested  but  was 
good  according  to  Scotch  law. 

Held,  upon  application  that  the  document  was  a  good  will,  that  the  deceased  had  acquired 
an  Anglo-Indian  domicile  which  he  had  not  lost  at  time  of  death,  notwithstanding  the  Act 
of  1858,  and  the  application  was  refused. 

Munroe  y.  Douglas,  I.  L.  R.,  5  Mad.,  404.— Prior  to  the  passing  of  this  Act  it  was  held 
that  a  man  residing  in  India  for  purpose  of  following  a  profession  in  the  service  of  the  East 
India   Company  acquired  an  Indian  domicile. 

It  is  a  settled  principle  that  no  man  shall  be  without  a  domicile  and  to  secure  this  end  the 
law  attributes  to  every  individual,  as  soon  as  he  is  born,  the  domicile  of  the  father  if  the 
child  is  legitimate,  or  the  domicile  of  the  mother  if  illegitimate.  This  is  called  the  domi- 
cile of  origin  and  is  involuntary.  It  is  the  creation  of  law.  not  of  the  party.  It  may  be  extin- 
guished by  an  act  of  law,  as  for  example,  by  sentence  of  death  or  exile  for  life  which  puts  an 
end  to  the  sfdliis  civilis  of  the  criminal.  But  it  cannot  be  destroyed  by  the  will  and  act  of 
the  party.     Per  Lord  Westbctry  (Williams  on  Executors.) 

It  is  now  a  clearly  established  rule  that  the  law  of  the  country  in  which  the  deceased  was 
domiciled  at  the  time  of  his  death  not  only  decides  the  course  of  distribution  or  succession  as 
to  personality,  but  also  regulates  the  decision  as  to  what  constitutes  the  last  will  without  re- 
gard to  the  place  of  birth  or  death  or  the  situation  of  the  property  at  the  time — (See 
Williams  on  Executors,  10th  Ed.,  Vol.  I,  p.  302,  et  seq.). 

As  to  the  question  of  domicile  affecting  the  title  to  Letters  of  Administration — See 
Williams  on  Executors.  10th  Ed.,  Vol.  I,  pp.  365-366. 

This  section  is  applicable  in  cases  of  testacy  as  well  as  intestacy.  Accordingly,  the 
place  where  a  will  as  to  immovable  property  happens  to  be  made,  and  the  language  in  which 
it  is  written,  are  wholly  unimportant  as  affecting  cither  its  construction  or  the  ceremonial  of 
its  execution.  The  locality  of  the  devised  property  is  alone  to  be  considered — Bovey  v.  Smith, 
I  Vern..  85  ;  Brolie  v.  Barry,  2  V.  &  B..  131  ;  Studd  v.  Cook,  L.  R.,  8  App.  Cas.,  577  ;  1  Jarm., 
1,  5th  Edn.  Thus,  if  a  man  domiciled  in  England  make  a  will  respecting  immovable  property 
in  tliis  country,  both  its  construction  and  the  ceremonial  of  its  execution  must  be  in  accord- 
ance with  this  Act.  So,  with  regard  to  movable  property  in  this  country,  wills  affecting  it 
are  regulated  by  the /c.r  c^ow/ci7r(',  or  the  law  of  the  domicile  of  the  testator — Arnold  \. 
Arnold.  2  M.  and  Cr.,  256  ;  see  Barloic  v.  Orde,  5  B.  L.  R  (P.  C).  1.  It  having  been  once 
ascertained  M-ho,  by  the  ia'v  of  the  domicile,  are  entitled  under  a  will,  the  duty  of  the 
Court  of  administration  is  to  be  discharged  according  to  the  lex  loci  rei  sitce — Enohin 
V.  Wylie,  10  H.  L.  C,  pp.  19,  24,  per  Lords  Cranworth  and  Chet.msford — (See  1  .Tarm., 
p.  2.  .'5th  Edn.:   and  Carron  Iron  Co.  v.  Maelaren,  5  H.  L.  Ca..  p.  556.) 

Of  course,  the  law  of  the  country  may,  in  some  instances,  irean,  not  the  general  law  appli- 
cable to  the  subjects  of  the  particular  countrj-.  hut  the  parti(  ular  law  ajqilicaMe  to  foreign- 
ers domii.'iled  tlierein — Collier  v.  liivaz.  2  Curt.,  855. 
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In  England,  it  has  been  held  in  a  number  of  cases,  that  a  will  made  under  a  power  in  the 
particular  form  required  by  the  power  is  good  without  reference  to  the  testator's  foreign 
domicile,  because  the  appointee  takes,  not  under  the  instrument  exercising,  but  under  the  in- 
strument creating,  the  power.  See  In  the  goods  of  Haliburton,  (L.  R.,  1  P.  and  D.,  90,)  where 
the  cases  arc  collected.  In  the  case  just  cited,  a  will  made  in  Scotland  in  the  English 
form,  by  a  married  woman  domiciled  in  Scotland,  purj)orting  to  be  made  under  a  power,  and 
disposing  of  property  in  England,  was  held  to  be  entitled  to  probate,  although  not  valid 
according  to  tlie  law  of  Scotland.     See  D'  Huart  v.  Harkness,  34  L.  J.,  Chan.,  31 1. 

There  seems  to  be  notliing  in  this  Act  which  would  prevent  a  similar  construction  in 
similar  circumstances. 

Probate  will  be  granted,  in  India,  of  a  will  as  to  movable  property,  though  the  will  be  not 
valid  according  to  Indian  law.  provided  it  be  valid  according  to  the  law  of  tlie  domicile  of  the 
testator — Be  Maraver,  I  Hagg.,  498  ;  Stanley  v.  Bernes,  3  Hagg..  373.  See  MacDonald  v.  Mac- 
Donald,  L.  R.,  14  Eq., .  60.  But  a  will  disposing  of  property  in  a  foreign  country  only 
is  not  entitled  to  probate  in  this  country  {In  the  Goods  of  Coode,  L.  R.,  1  P.  and  D.,  449),  the 
object  of  granting  probate  being  to  enable  the  executor  to  administer  property  in  the 
country  in  which  it  is  granted — Ibid,  per  Sir  J.  P.  Wilde. 

In  determining  where  a  man's  domicile  is.  questions  of  considerable  difficulty  may  some- 
times arise.  The  leading  princi|)le  is,  that  the  domicile  of  origin  is  presuzned  to  be  the  domicile 
of  the  deceased  (Attorney-General  x .  Boice,  '  H.  &  C,  31  ;  The  Lauderdale  Peerage,  L.  R..  10 
Apji.  Ca..  092 ;  see  s.  9,  infra),  unless  there  is  an  intention  to  abandon  the  old  and  acquire  a 
new  domicile  (Attr^rney -General  \.  Count  Blucher,  10  Jur.,  N.  S.,  1159;  Whicker  v.  Hume, 
7  H.  L.  C.  159  ;  Moorhouse  v.  Lord,  10  H.  L.  C,  272;  The  Lauderdale  Peerage,  L.  R.,  10 
Apj).  Cas.  692);  and  change  of  residence,  however  long  and  continued,  is  not  sufficient  evi- 
dence of  such  intention— Pi«  v.  Pitt,  L.  R.,  4  H.  L.  Ca.,   627. 

Two  things  must  concur  to  constitute  domicile  :  first,  residence  ;  and,  secondly,  inten- 
tion of  making  it  the  home  of  the  party.     Story's  Conflict  of  Laws,  Chap.  Ill,  §  43. 

Mr.  Justice  Story  lays  down  a  number  of  practical  rules  for  determining  where  a  person's 
domicile  is.     The  more  important  of  these  rules  are  the  following  ; — 

( 1 )  A  person  under  the  po%ver  of  another  is  considered  to'have  the  domicile  of  the  princi- 
pal party — as  a  child,  of  the  father  ;  a  wife,  of  the  husband. — (See  ss.  7,  8  and  15,  infra.) 

(2)  There  is  a  presumption  in  favour  of  the  native  country  when  the  question  lies  be- 
tween that  and  another  domicile  ;  and  in  favour  of  the  place  where  one  lives  or  has  his  family, 
rather  than  in  favour  of  his  place  of  business. — See  Aitchison  v.  Dixoii,  L.  R  ,  10  Eq.,  589. 

(3)  Fi-ee  choice  is  necessary;  hence  constrained  residence  is  no  domicile;  and  in  case 
of  change  a  new  domicile  begins  as  soon  as  choice  begins  to  take  effect. 

(4)  A  floating  purpose  to  leave  the  soil  at  some  future  period  does  not  prevent  domicile 
from  being  acquired,  for  such  purpose  does  not  amount  to  a  full  and  fixed  intention. 

Where  the  construction  of  a  will  is  to  be  regulated  by  foreign  law,  in  England,  the  opi- 
nio) of  an  advocate  versed  in  such  law  is  obtained  for  tlie  information  and  guidance  of  the 
Court  on  which  devolves  the  task  of  construing  it ;  or  the  Court  may  remit  a  case  for  the 
opinion  of  a  Court  in  any  other  part  of  the  British  dominions  or  of  a  Court  in  any  foreign 
country  with  which  there  is  a  convention  for  that  purpose.  But  if  the  point  in  dispute  de- 
pend upon  principles  of  construction  common  to  both  countries,  the  Court  will  adjudicate 
upon  the  question  according  to  its  own  view  of  the  case  without  having  recourse  to  the  assis- 
tance of  a  foreign  jurist —  1  Jarm.,  5th  Edn.,  p.  6;  Harrison  v.  Harrison,  L.  R,  6  Chan.,  346; 
Bernal  v.  Bernal,  3  ilv.  and  C,  559;  see  Doglioni  v.  Crispin,  L.  R.,  1  H.  L.  C,  301 ;  seei?e 
Dost  Ally  Khan,  L.  R\,  6  P.  D.,  6. 

It  is  to  be  observed,  that  a  person  whose  opinion  may  be  taken  on  the  construction  of  a 
will  regulated  by  foreign  law,  must  be  one  whose  knowledge  has  been  acquired  in  the  particu- 
lar foreign  country  and  not  from  having  studied  the  law  of  that  country  elsewhere — Bristow 
V.  Secqueville,  19  L.  J.  Ex.,  289  ;   Be  Bonelli,  L.  R.,  1  P.  and  D..  69. 

As  to  the  application  of  movable  property  to  payment  of  the  debts  of  a  person  not  domi- 
ciled in  Britisti  India,  see  s.  283,  infra. 

Immovable  propercy. — The  first  portion  of  this  section  lays  down  the  General  law 
upon  the  subject,  ri:..  that  succession  to  immovable  property  is  governed  by  the  lex  loci 
rei  sito'  or  the  law  of   the  country  in  which  it  is  situate. 

Wills  in  regard  to  immovable  property,  must  be  governed  by  the  law  in  which  such 
property  is  situate  or  by  the  le.v  loci  rei  sites  and  therefore  the  place  where  such  will  is  made 
And  the  language  in  which  it  is  written  are  material  as  affecting  construction  and  execution. 
Thus,  if  a  man  domiciled  in  England  made  a  will  respecting  immovable  property  in  this 
country,  both  its  construction  and  execution  must  be  in  accordance  with  this  Act. 
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Hajan  Manick  v.  Beer  Sing.  I.  L.  R.,  1 1  Cal.,  17  —There  is  nothing  to  prevent  a  foreign  or 
feudatory  State  from  holding  immovable  property  in  British  India  and  to  sudi  property  the 
risk  of  intestate  succession  laid  down  in  s.  5  does  not  apply. 

Cases  referred  to  :  Emperor  oj  Austrii  v.  Day.  30  L.  J.  Ch.,  G90  ;  United  States  of 
America  v.  Wagner,  L.  R.,  2  Ch.  App.  582.  See,  also  Beer  ('hund  v.  Rnj  Coomar  Nohodeep 
Chunder  Deb  Burmano,  I.  L.  R.,  9  Cal.,  535.  See  a,lso  Nil  Kisto  iJeb  Biirinun  v.  Beer  Chund 
Thakoor,  12  Moo.,  I.  A.,  523  See  also  Luckunchunder  Seal  v.  Koroonrnnonei/.  1  Boul.,  210. 
Before  passing  of  the  Act. 

Bhaitrno  Dadajii'aov.  Lakshmihai.I.h.  R.,  20  Bom.,  007. — The  validity  of  a  \\iil  which 
purports  to  dispose  of  immoveable  property  in  British  India  must  be  tested  by  tlie  Rules 
applicable  to  the  execution  of  wills  in  British  India. 

Sawarenira  (JJiandra  De'i  v.  BirenJra  Kislwre  I  e'l.  I.  h.  R.,  35  Cal.,  777:  12  C.  W.  N.t 
777. — Held,  that  Courts  of  British  India  liave  no  jurisdiction  to  decide  the  question  as  to 
who  is  entitled  to  succeed  to  the  Raj  of  a  foreign  State  or  to  any  immovable  ])ro))orty  which 
goes  with  Raj  the  although  situated  in  British  India. 

Movable  property. — This  section  applies  to  tlie  general  law  upon  the  subject  %vhich 
provides  that  the  lex  domicilii  prevails,  i.e.,  the  law  of  the  country  in  which  t!ie  deceased  had 
his  domicile  at  the  time  of  death. 

Thus,  if  a  man  dies  domiciled  in  England,  the  succession  to  his  movable  property  will  be 
governed  by  Englisii  law,  and  if  he  left  a  will,  the  construction  of  such  will,  wherever  it  may 
have  been  executed,  shall  be  in  accordance  witli  the  law  in  England. 

It  is  a  settled  rule  that  the  construction  of  a  will  of  personality  made  b}' a  testator  domi- 
ciled in  a  foreign  country,  the  lex  domicilii  must  prevail  unless  there  is  sufficient  on  the  face  of 
the  will  to  show  a  different  intention — Wilhams  on  Executors,  10th  End.,  p.  910. 

Under  Act  24  and  25  Vict.,  c.  1 14.  wills  made  out  of  the  United  Kingdom  by  a  British  sub- 
ject (whatever  may  be  the  domicile  of  such  person  at  tlie  time  of  making  the  same,  or  at  the  time 
of  his  death)  shall,  as  regards  personal  estate,  be  lield  to  be  well  executed  for  the  purpose  of 
probate  if  the  same  be  made  according  to  the  law  of  the  place  w'aere  it  was  made,  and  change 
of  domicile  does  not  invalidate  a  will — See  Act  24  and  25  Vict.,  c.  114. 

Although  right  to  succession  is  regulated  by  the  law  of  domicile,  yet  the  administration 
of  the  estate  must  be  in  the  country  wliere  possession  of  it  is  taken.  In  performing  this  duty 
the  Court  will  be  guided  by  the  law  of  the  domicile  and  must  ascertain  for  jtself  wl  at  the 
rights  of  the  parties  are  under  the  law — f-"ee  Williams  on  Executois,  10th  Edn..  Vol.  II,  p. 
1389. 

In  the  case  oi  Dagliavi  v.  Crispiw  reported  in  L.  R.,  1  H.  L.,  301-314. — Lord  Cranworth 
said  :  "  No  principle  can  be  better  established  than  that  the  administration  of  the  personal 
estate  of  a  deceased  person  belong  exclusively  to  the  country  in  which  he  is  domiciled  at  hi» 
death.  The  Courts  of  that  country  must  decide  who  is  entitled  and  from  ti)eir  decision 
there  can  be  no  appeal." — See  also  remarks  in  following  Re  Trufort,  30  ('.  D.,  000  :  iCxdhin  v. 
Wylie,  10  H.  C.  L.,  1  ;   Euing  v.  Orr  Ewing,  10  A.  C,  453-502. 

Where  a  will  is  made  disposing  of  personal  property  under  a  power  of  appointment,  and  it 
is  didy  executed  in  compliance  with  the  requisites  of  the  power,  it  has  been  held  that  such 
a  will  ought  to  be  admitted  to  probate  notwithstanding  that  it  has  not  been  executed  according 
to  the  forms  required  by  the  law  of  the  country  in  which  tlie  testator  was  domiciled  at  tiie  time 
of  his  death — Williams  on  Executors,  10th  Edn.,  Vol.  I,  p.  308. 

Another  important  point  to  bear  in  mind  in  connection  with  succession  to  movable  pro- 
perty is  the  provisions  of  the  Intestate  Estates  Act  of  1890,  which  makes  special  ]>rovision» 
regarding  the  widow's  share — See  53  and  54  Vict.,  c.  29. 

Barlow  v.  Orde,  5  B.  L.  R.,  1  ;  13  W.  R.,  P.  C,  41. — Where  a  testator  has  an  ascertained 
domicile,  the  construction  of  his  will  must  depend  on  the  law  of  that  domicile  ;  but  if  no 
particular  law  is  applicable,  the  will  is  to  be  interpreted  by  principles  of  natural  justice. 
In  such  cases  in  applying  the  rules  of  Hindu.  Mahoniedan,  or  English  law,  to  the  •\\ ills  of 
Hindus,  Maliomedans  or  East  Indian  Christians,  their  particular  habits  and  modes  of  life  may 
be  looked  to  as  a  guide  to  the  interpretation. 

This  was  a  case  to  which  the  provision  of  the  Act  did  not  apply  :  and  now  see  s.  19,  post. 

Hnjon  Manikv.  Beer  Sing,  1.  L.  R.,  1 1.  Cal.,  ]>.  17.— The  "private  rights  "  spoken  of  in 
s.  431,  cl.  (b)  of  the  Code  of  Civil  Procedure  do  not  mean  individual  rights  as  opposed  to 
those  of  the  body  politic  or  State  ;  but  those  private  rights  of  the  vState  whicli  must  be 
enforced  in  a  Court  of  Justice,  as  distinguished  from  its  political  or  territorial  rights,  which 
must,  from  their  very  nature,  be  made  the  subject  of  arrangement  between  one  State  to 
another.    They   are    rislits   which    may    be  enforced    by  a    foreign     State    against    private 
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individuals  as  distinguished  fiom  lights  which  one  State  in  its  i)olitical  capacity  may  have 
as  against  another  State  in  its  political  capacity.  The  limperot  of  Austria  v.  Day ,^0  L.  .1. 
Ch.,  690;    United  States  of  America  \.  Wag»er,  L.  R.,  2  Ch.  App.,  582,  approved  of. 

There  is  nothing  to  prevent  a  fon^ign  or  feudatory  State  from  iiolding  iinmovable 
property  in  British  India,  and  to  sucli  property  tlie  rule  of  intestate  succession  laid  tIo%vn  in 
8.  5  of  tile  Succession  .Act  (X  of  1865)  does  not  apply.  The  State  must  be  regarded  as  a 
quasi  corporation  whicti  continues  to  exist  as  a  State  so  long  as  it  is  recognised  as  such  by 
Her  Majesty,  wliatever  tlie  rule  of  succession  to  it  maybe  anrl  whatever  may  be  its  form 
of  Government. 

Case  in  whicli  it  was  found  on  the  facts  that  certain  immovable  jiroperty  situated  in  Bri- 
tish India,  whicli  had  formerly  belonged  to  the  State  of  Cherrapoonjee  liaving  been  granted  by 
a  former  Raja  of  that  State  to  the  defendant,  was  still  the  proy)e)'ty  of  the  State,  on  the  ground 
that  the  Raja  was  not  conijietent  to  alienate  it,  and  that  tlie  defendant's  plea  of  adverse 
possession  and  limitation  was  not  supported  by  the  evidence. 

Bhaurao  Dndajirao  v.  Laskhmibai.  I.  L.  R.,  20  Bom.,  |).  607. — The  validity  of  a  will 
which  |)urports  to  dispose  of  immovable  pro]ierty  in  British  India  must  be  tested  by  the 
rules  applicable  to  the  execution  of  wills  in  British  India. 

In  the  Goods  of  Elliott,  I.  L.  R.,  4  Cal.,  ]).  106 — A  Scotchman  who  entered  into  the 
service  of  the  East  India  Company,  and  continued  in  that  service  after  tlie  Act  of  1858  (21 
and  22  Vict.,  c.  106),  transferring  the  Government  of  India  from  the  East  India  Company 
to  the  Crown  was  passed,  died  in  the  year  1878.  leaving  a  holograph  will,  which  was  not 
attested  according  to  the  provisions  of  the  Indian  Succession  Act,  but  whicli  was  admittedly 
good  according  to  Scotch  law. 

Held,  upon  an  a)iplicatio?i  for  a  declaration  that  the  document  was  a  good  will,  and  for  a 
grant  of  probate,  that  the  deceased  liad  acquired  an  Anglo-Indian  domicile,  \\liicli  he  had  not 
lost  at  the  time  of  his  death,  notwithstanding  the  Act  of  1858  and  the  Succession  Act,  and 
therefore,  tlie  will  not  having  been  proi)erly  executed,  probate  was  refused. 

One  domicile  only  6.     .\  person  can  onlv  have  one  domicile  for  the 

aflfects    succession    to  <•  •        j.     i  •  i  i  j_ 

moveable.  purpose  01  succession  to  his  moveable  property. 

It  is  a  settletl  )>rincii)le,  that  no  man  shall  be  without  a  domicile  :  and  to  secure  tliis  end  the 
law  attributes  to  every  individual,  as  soon  as  he  is  born,  the  domicile  of  his  father,  if  the  child  be 
legitimate,  and  the  domicile  of  his  motlier,  if  the  child  be  illegitimate.  This  is  called  the  domi- 
cile of  origin,  and  is  involuntary.  It  is  the  creation  of  law,  not  of  the  party.  It  may  be  extin- 
guished by  act  of  law,  as  for  example,  by  sentence  of  death  or  exile  for  life,  which  puts  an  end 
to  t\\e  status  civilis  oi  the  criminal,  but  it  cannot  be  destroyed  by  the  will  and  act  of  the 
\)a,Y\y~Vdny  v.  IJdny,  L.  R.,  1  Sc.  App.,  441,  per  Lord  Westbukv  :  King  v.  Fo.rwelL  L.  R., 
3  Ch.  Div..  518.     See  Somerville  v.  Somerville,  5  Ves.,  786  ;  Forbes  v.  Forbes,  I  Kay,  353. 

Every  person  born  in  wedlock  acquires  by  birth  the  domicile  of  his  father,  and  this  domi- 
cile continues  until  a  new  one  lias  been  actually  acquired,  facto  etanimo — Ibid;  Mnnroe  v. 
Douglas,  T)  Mad..  379:  Bruce  v.  Bruce.  SB.  and  P'.,  228  :  Bell  v.  Kennedy,  L.  R.,  I  H.  L.,  Sc. 
App.,  323:   Story's  Conflict  of  Laws,  §  47.     See  next  section. 

A  domicile  of  choice  is  the  creation  of  the  party.  When  such  a  domicile  is  acquired, 
tlie  domicile  of  origin  is  in  abeyance  ;  but  is  not  absolutely  extinguished  or  obliterated. 
When  a  domicile  of  choice  is  abandoned,  the  domicile  of  origin  revives,  a  special  intention 
to  revert  to  it  being  unnecessary — Ibid.     See  per  Lord  Chelmsford. 

It  is  always  material  in  determining  what  is  a  man's  domicile,  to  consider  where  his 
wife  and  cliildren  live  and  have  their  permanent  place  of  residence,  and  where  his  establish- 
ment is  kept  up — Piatt  y.  .Attorney-General  ofN.S.  IVales,  L.  R.,  3  App.  Cas.,  243  ;  per  Sir 
Barnes  Peacock.  In  that  case  M,  having  abandonee!  his  domicile  of  origin,  which  was  in 
Scotland,  acquired  a  new^  domicile  in  that  portion  of  Xew  South  Wales  which,  in  1859,  was, 
by  proclamation,  separated  therefrom,  and  became  the  colony  of  Queensland.  Thereafter 
he  built  in  New  Soutii  Walesa  house  suitable  to  his  fortune.  His  wife  and  children  resided 
there  till  his  death,  having  removed  thereto  from  Queensland.  He  himself  also  resided  there 
except  at  times  when  he  was  engaged  upon  his  business  or  jiolitical  duties  in  Queensland. 
He  died,  however,  and  was  buried  by  his  own  wish  in  Queensland.  It  w  as  held  that,  whether 
or  not  at  the  moment  of  separation  in  1859,  the  domicile  of  J/ was  transferred  to  and  became 
a  domicile  in  Queensland,  or  continued  to  be  a  domicile  in  New  South  Wales  from  the  time 
the  house  built  therein  was  finished,  and  the  establishment  of  M  removed  thereto,  his 
animus  manendi  in  New  Soutii  AVales  must  be  inferred,  and  his  domicile  then  determined. 

As  an  indication  of  intention,  acts  are  more  imjiortant  than  declarations — Drevony. 
Drevon,  lO.Tur.,   N.   S.,  717-     In  Doucetv.  Geoghegan  (L.  R..  9  Chan.,  Div.,  441)  the  testator 
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•was  a  Frencluiian,  but  liad  lived  27  years  in  England,  during  the  greater  part  of  which  time  he 
was  a  partner  in  an  English  house  of  business,  paying  occasional  visits  to  France.  He 
married  successively,  in  Englisii  Churches,  two  wives,  who  were  English  women  and  Pro- 
testants, though  himself  a  Roman  Catholic,  and  his  children  were  brought  ujj  in  England  as 
Protestants.  He  made  his  will  in  the  Englisii  form,  and  left  his  property  in  a  manner  incon- 
sistent with  French'  law.  In  an  action  to  establish  a  French  domicile,  numerous  witnesses 
deposed  tliat  lie  liad  made  i)arol  declarations  that  he  intended  to  return  to  France  when  he 
made  ins  fortune.  It  was  also  proved  that  he  always  refused  to  1  e  naturalized  in  England, 
and  would  not  take  a  lease  for  more  than  three  years  of  iiis  house.  It  was  held  by  the  Court 
of  appeal  that  the  acts  of  tiie  testator  manifested  an  intention  to  accpiire  an  Englisii 
domicile :  tliat  his  declarations  of  intention  to  return  to  France  when  he  had  made  his 
fortune  were  not  sufficient  to  rebut  the  conclusion  to  be  derived  from  the  acts  of  his  life. 

Officers  of  the  Crown,  coming  to  India  in  the  time  of  the  East  India  Company,  did  not  lose 
their  domicile  of  origin  ;  but  officers  of  the  East  India  Company  did — Bruce  v.  Bruce,  2  B.  and 
P.,  22nH. ;  Munroe  v.  Doiiglas.  ii  Mad.,  379;  t orhes  \.  t  orhes,  Kay,  341  ;  Joppv.  Wood,  4 
DeCi.  J.  and  8.,  (ilG.  These  cases  were  before  the  Succession  Act;  but  since  that  Act  it  has 
been  similarly  decided  by  the  Court  of  Session  in  Scotland  (Wauchope  \.  Waucfiope.  Court 
of  Session  Rep.,  4th  Series,  Vol.  4.  p.  t)45  ;  reported  also  in  2C.  L.  P..,  497«),  and  by  the  High 
Court  at  Calcutta—/?!  the  Goods  of  Elliott,  I.  L.  R.,  4Cal.,  106  ;  (s.  c.)  2  C.  L.  R.,  49(i. 

In  DrevoH  v.  Drevon  ( \U  Jiir.,  N.  S.,  717),  Kindersley,  V.  C,  observed,  that  "the  decisions 
that  persons  going  to  India  in  the  service  of  the  East  India  Company  thereby  acquiie  an 
Anglo-Indian  domicile,  are  excrescences  ii])on,  and  anomalous  to.  the  principles  of  domicile." 

In  order  to  change  his  domicile  of  origin  a  man  must  voluntarily  fix  his  sole  or  principal 
residence  in  a  country  which  is  not  his  country  of  origin,  witli  the  intention  of  residing  there 
for  a  period  not  limited  as  to  time.  The  domicile  so  acquired  may  be  put  an  end  to  by 
abandoning  it  without  acquiring  a  new  domicile  of  choice,  and  in  such  a  case  the  domicile  of 
origin  reverts — King  v.  Foxicell,  L.  R.,  3  Ch.  Div.,  518. 

See  also  notes  to  s.  .5. 

7.     The  domicile  of   origin    of   every  person    of   legitimate    birth  is  in 

the    country  in  which,    at  the  time  of    his   birth     his 
Domicile    of     origin      .     ,  j        •     i     i  t  i,      •  i-i  i    u 

of    person  of    legiti-     father  was  domiciled ;  or,  it  he  is  a  posthumous  child, 

mate  birth  -^^  ^1^^  country  ill  which  his  father  was  domiciled  at  the 

time  of  the  father's  death. 

Illustration. 

At  the  time  of  the  birth  of  A,  his  father  was  domiciled  in  England.  A^s 
domicile  of  origin  is  in  England,  whatever  may  be  the  country  in  which  he 
was  born. 

It  is  immaterial  for  pur])Oses  of  this  section  as  to  where  tiie  child  was  born  ;  he  takes  the 
domicile  of  his  father  at  the  time  of  birth. 

After  the  death  of  their  father,  the  mother,  so  long  as  she  remains  a  widow,  has  power  to 
change  the  domicile  of  her  infant  children.  They  do  not  necessarily  acquire  her  domicile — 
Pohuger  v.  Wightman,  3     Mer.,  (i7.     In  re  Beaymont  (1893).  3  Ch.,  490. 

It  would  seem  to  be  the  better  opinion  that  a  widow  on  re-marriage  loses  the  power  to 
change  the  domicile  of  infant  children  of  her  former  marriage,  who  will  in  such  a  case  retain 
the  domicile  which  their  mother  had  immediately  before  re-marriage.  It  is  doubtful  whether 
a  guardian  can  change  an  infant's  domicile — Jarman  on  Wills,  5th  Edn.,  pp.  16-17. 

8.     The  domicile  of  origin  of  an  illegitimate  child 
of^ii]SL'itfm°ate''cWM.     '«  ■"  the  country  in  which,  at  the  time  of  his  birth,  his 

mother  was  domiciled. 

This  section  is  in  accordance  with  the  civil  law — Ejus  qui  justuni  pdtre'm  non  habet 
'prima  origo  amatre.     Dig.  Lib.,  50,  tit.  1. 

This  section  also  lays  down  the  law  upon  this  subject,  and  where  the  mother  changes 
her  domicile,  that  of  the  illegitimate  child  becomes  the  same.     See  notes  of  s.  5,  ante. 

Minors  are  generally  incapable,  proprio  motu,  of  changing  their  domicile  during  their 
minority — Story's  Conflict  of  Laws,  §  47.  Their  domicile  follows  that  of  the  parent  from 
whom  it  was  deri^pd.      See  the  exception  to  s.   14,  infra. 
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Continuance  of  do-  9-     The  domicile  of  origin  prevails  until  a  new 

mieiie  of  origin.  domicile  has  been  acquired. 

The  domicile  of  origin,  as  already  pointed  out,  is  the  domicile  which  is  acquired  by  birth. 

A  domicile  of  origin  can  be  changed  by  one  of  cl)oice,  and  this  may  be  said  to  be  acquired  by 
a  person  who  fives  liis  sole  or  principal  place  of  residence  in  a  country  which  is  not  his  country 
of  origin,  with  the  intention  of  residins  there  for  a    period   not    limited    as   to    time — Kinq  y 
Foxwell.  3  Ch.  D.,  518  ;   Drevon  v.  Drevon,  12  W-  R.,  946. 

"  Every  man's  domicle  of  origin  must  be  presumed  to  continue  until  he  has  acquired  an- 
other domicile  by  actual  resilience,  with  tlie  intention  of  abandoning  his  domicile  of  origin."'  — 
(Lord  Winslf.ydalk  in  Aikman  v.  Aikma>i,  3  Macq.,  877.  ) 

When  a  new  rlomicile  is  acquired,  the  domicile  of  origin  is  relinquished  and  remains  in 
abeyance  during  the  continuance  of  the  domicile  of  choice,  but  it  remains  and  exists  where 
there  is  no  other  domicile,  and  it  does  not  rcqi'ire  to  be  regained  in  the  manner  in  which  it  is 
necessary  for  the  acquisition  of  a  domicile  of  choice — Re  Jiaffincll,  3  Sw.  and  Tr.,  49 ; 
McMullcn  V.  WadnvortJi,  14  App.  Cas.,  at  p.  63(1. 

Length  of  residence  is  a  most  important  ingredient  fiom  wliich  lo  infer  animus 
manendi. — Cockerellv.  Corkerell,  25  L.  J.,  Ch.,  732  ;   Dnucel  v.  Geoghegan,  1)  Ch.    D.,  441. 

A  domicile  by  choice  can  oidy  be  acquired  by  clioice.  therefore  a  comjmlsory  residence 
abroad  will  not  effect  a  change  of  domicile — Pitt  v.  Fitf,  12  W.  R.,  1089;  Lanstalan  v. 
Lnustalan,  48  W.  R.,  509. 

A  person  compelled  to  go  abroad  for  tiealth  would  not  by  so  doing  acquire  a  foreign  domi- 
cile.— Johnson  v.  Beattie,  10  CI.  and  F.,  42.  p.  138. 

■     A  residence  abroad  witii  the  view  of   making    a  fortune    mislit  efl'ect  a  change    of    ilomi- 
cWe.—Lyall  v.  Paton,  25  L.  J.,  Ch.  746. 

Where  a  person  has  two  residences,  tlie  place  where  he  usually  resides  with  his  wife  and 
family  will  be  considered  to  be  his  domicile — Aitch.imn  v.  Dixon,  10  Eq.,  5Sl)  ;  D\Etchegayen  v. 
D' Etrhegnyan,  13  P.  D.,  132. 

Residence  abroad  in  the  performance  of  a  public  duty  does  not  confer  a  new  domicile — 
Attornty-Gentral  v.  Nwpier,  6  E.x.,  217  ;  Sharpe  v.  Crispin,  1  P.  and  T).,  611. 

Domicile  of  choice  is  a  mixed  question  of  intention  and  act,  and  there  must  be  evidence  of 
intention  followed  by  actual  residence  in  order  to  support  a  case,  but  where  there  is  no  direct 
evidence  of  intention,  length  of  residence  is  material  as  showing  intention —  I'aucher  v.  Soli- 
citor to  the  Treasury,   40  Ch.  D..  216. 

One  who  settles  as  a  trader  in  a  foreign  country  will  thereby  commonly  acquire  a  domicile 
in  that  country. — Allardin  v.  Ondow,  12  W.  R.,  397  ;  Doncet  v.  Geoghegan,  9  Ch.  D.,  441. 

If  a  person  has  taken  up  a  permanent  residence  in  a  country,  he  will  be  deemed  to  have 
acquired  a  domicile  of  choice,  and  declaration  of  intention  to  return  will  not  rebut  that  pre- 
sumption so  as  to  revive  domicile  of  origin — Attorney -General  v.  Kent,  1  H.  and  C,  12; 
Haldane  v.  Eckford,  h.  R.,  8  Eq.,  631;  Brunei  v.  Brunei,  L.  R.,  12  Eq.,  298;  Stevaisonv. 
Masson,  L.  R.,  17  Eq.,  78. 

As  an  example  of  what  constitutes  an  acquired  domicile,  it  has  been  held  that  a  residence 
in  India  for  purpose  of  following  a  profession  in  the  Ea.'t  India  Company  created  a  new  domi- 
cile.— See  Munroe  v.  Douglas,  5  Mad.,  404  ;  Bruce  v.  Bruce.  6  Bro.  P.  C.  566.  Goods  of  Elliott, 
I.  L.  R.,  4  Cal.,  106  ;  Hodgson  v.  De  Beauchesne,  12  Moo.  P.  C,  285. 

The  Court  does  not  recognise  an  Anglo  Chinese  domicile — In  re  ToolaVs  Trust,  23  Ch.  D., 
632. 

The  fact  of  residence  in  a  particular  place  is  not  sufficient  to  constitute  domicile  so  long  as 
the  person  has  not  made  up  his  mind — Patience  v.  Main,  29  Ch.  D.,  976  ;  Crnignish  v.  Hewitt 
(1892),  3  Ch..  180. 

The  following  circumstances,  according  to  Dr.  Phillimore,  may  be  relied  on  as  affording 
evidence  of  intention  (animus  manenci). — (1)  Place  of  birth.  (2)  Oral  and  written  declara- 
tions. (See  i)>-etori  V.  Drevon,  10  Jur.  N.  S.,  717;  Doucet  v.  Geoghe'^an,  L.  R.,  9  Chan. 
Div.,  441,  and  Phill.  Dom.,  pp.  114,  118,  as  to  the  value  of  such  evidence).  (3)  The  place 
of  death — ("  a  circumstance  of  slight  moment"  —  Phill.,  115,  though  prima  facie  evidence  of 
a  faint  kind — Burton  v.  Fisher,  1  Milw.,  187).  (4)  The  place  of  residence  of  wife  and  family. 
(5)  The  house  of  trade.  (6)  The  depository  of  papers  and  muniments.  (7)  The  Mansion 
house.  (8)  Description  in  legal  documents.  (9)  Possession  and  exercise  of  political 
rights  and  privileges.  (10)  Possession  of  real  estate.  (11)  Length  of  residence,  and 
lapse  of  time.  ("Perhaps,"  says  Dr.  Phillimore,  "  the  most  important  criterion  of  domicile 
is  the  length  of  time  during  which  residence  has  continued  in  a  particular  place" — Phill. 
Dom.,  140-1.     See  Hodgson  v.  Da  Beauchesne,  12  Moore's  P.  C,  285,  325.) 
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10.     A  mail  acquires  a  new  domicile  by  taking  up  his  fixed  habitation 
Acquisition  of  new      i^    a  countrv   wliich    is  not  that  of  his    domicile   of 
domicile.  origin. 

Explanation. — A  man  is  not  to  be  considered  as  having  taken  up  his  fixed 
habitation  in  British  India  merely  by  reason  of  his  residhig  there  in  Her 
Majesty's  Civil  or  Military  Service,  or  in  the  exercise  of  any  profession  of 
calling. 

Illustrations. 

(a)  A,  whose  domicile  of  origin  is  in  England,  proceeds  to  British  India 
where  he  settles  as  a  Barrister  or  a  Merchant,  intending  to  reside  there 
during  the  remainder  of  his  life.     His  domicile  is  now  in  British  India. 

(6)  A,  whose  domicile  is  in  England,  goes  to  Austria  and  enters  the 
Austi-ian  service,  intending  to  remain  in  that  service.  A  has  accjuired  a 
domicile  in  Austria. 

Phill.  Dom.,  72  ;  Oniin'imy  v.  tUwjham,  cited  in  5  Ves.  Rep.,  757. 

(c)  A,  whose  domicile  of  origin  is  in  France,  comes  to  reside  in 
British  India  under  an  engagement  with  the  British  Indian  Government  for 
a  certain  number  of  years.  It  is  his  intention  to  return  to  France  at  the 
«nd  of  that  period.     He  does  not  acquire  a  domicile  in  British  India. 

(d)  A,  whose  domicile  is  in  England,  goes  to  reside  in  British  India  for 
the  purpose  of  windiiig  up  the  affairs  of  a  partnership,  which  has  been  dis- 
solved, and  with  the  i}itention  of  returning  to  England  as  soon  as  that  purpose 
is  accomplished.  He  does  not  by  such  residence  acquire  a  domicile  in 
British  India,  however  long  the  residence  may  last. 

(e)  A,  having  gone  to  reside  in  British  India  under  the  circum- 
stance'^  mentioned  in  the  last  preceding  illustration,  afterwards  alters  his 
intention,  and  takes  up  his  fixed  habitation  in  British  India.  A  has 
.acquired  a  domicile  in  British  India. 

(/)  A,  whose  domicile  is  in  French  Settlement  of  Chandernagore  is 
compelled  by  political  events  to  take  refuge  in  Calcutta,  and  reside  in 
'Calcutta  for  many  years  in  the  hope  of  such  political  changes  as  may  enable 
him  to  return  with  safety  to  Chandernagore.  He  does  not  by  such  residence 
acquire  a  domicile  in  British  India. 

iq)  A,  having  come  to  Calcutta  under  the  circumstances  stated  in  the 
last  preceding  illustration,  continues  to  reside  there  after  such  political 
changes  have  occurred  as  would  enable  him  to  return  with  safety  to  Chander- 
nagore, and  he  intends  that  his  residence  in  Calcutta  shall  be  permanent.  A 
has  acquired  a  domicile  in  British  India. 

Wliether  the  habitation  taken  np  by  a  man  in  a  country  which  is  not  that  of  his  domicile 
of  origin,  is  with  the  intention  of  acquiring  a  new  domicile,  must  be  determined  with  reference 
to  circumstances.  The  criteria  to  wliic^h  reference  may  be  made  have  been  referred  to  in  the 
notes  to  the  preceding  sections. 

The  explanation  to  this  section  is  no  more  than  an  announcement  of  the  settled  law  on  the 
subject  as  exemplified  in  the  case  of  Bruce  v.  Bruce,  2  B.  &  P.,  229  («).  and  other  cases  referred 
■to  in  tiie  notes  to  s.  6,  supra.  Officers  of  the  East  India  Company  acquired  an  Anglo-Indian 
-domicile — Wauchoft  v.  Wauchope,  Court  of  .Sessions,  Rep.  4th  Series,  Vol.  IV,  p.  945;  (s.  c). 
2  C.  L.  R.,  497  ;  In  the  (roods  of  Elliot,  I.  L.  R.,  4  Cal.,  lOG  ;  (s.  c),  2  C.  L.  R..  496 
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One  who  settles  as  a  trader  in  a  foreign  country  will  commonly  thereby  acquire  a  domicile 
in  tliat  country — I  Jarm.,  5th  Edn.,  15;  Cockerell  v.  Cackerell,  2  ,Jur.,  N.  S.,  727  ;  Dovcet  v. 
Oeoghenati,  L.  R..  0  Ch.  Div.,  441.  See  Illustration  («).  See  Westlake,  Private  Inter- 
national Law,  §  249. 

When  Englisli  settlers  go  out  to  a  colony  and  settle  there,  they  carry  with  them,  so  far  a.-< 
they  may  be  apj)licable  to  their  i)urposes,  all  tlu-  immunities  and  privileges  of  the  law  of 
England  as  the  law  of  England  was  at  that  time — 7'he  Lauderdale  Peerage,  L.  R.,  10  C.  A.,  j).  692. 

See  notes  under  s.  9  and  cases  tlierein  referred  to. 

11.     Any  person  may  acquire  a  domicile  in  British  India  by  making  and 

depositing  in  some  office  in  British  India  (to  be  fixed 

Special  mode  of  ac-     by   the  Local   Government)  a  declaration   in   writing 

British  indi^^''   ^    ^"     mider  his  hand  by   his  desire  to  acquire  such  domicile, 

provided  that  he  shall  have  been  resident  in  British 
India  for  one  year  immediately  preceding  the  time  of  his  making  such 
declaration . 

By  an  order  of  the  Governor-General  in  Council,  it  was  directed  tliat,  in  the  Province  of 
Oudh,  the  office  of  the  Judicial  Commissioner  at  Lucknow  should,  until  further  orders,  be  the 
office  in  which  declarations  made  under  tliis  section  should  be  deposited — Gazette  of  India, 
July  15th.  18(i5.  ]>.  ,'•03.  In  British  Burma,  the  omce  of  the  Chief  Commissioner  of  British 
Burm^  at  Rangoon  is  the  office  in  wliich  such  declarations  are  to  be  deposited. — Gazette  of 
India,  29th  July  1865,  p.  845. 

The  recital  in  a  will  to  the  eff^ect  that  tlie  testator  has  acquired  a  domicile  in  India  is  very 
strong  evidence  and  an  executor  would  be  bound  to  accept  such  a  statement  without  requiring 
any  further  evidence  upon  the  subject. 

Stat.  24  &  25  Vict.,  c.  121,  provides  that  where  a  convention  has  been  entered  into 
with  a  foreign  State  willing  to  adoj)t  the  provisions  of  the  Act  an  order  in  Council  may  direct 
that  no  British  subject  resident  in  such  State  shall  acquire  a  domicile  tiiere  luiless  he  shall 
have  been  resident  tliere  for  a  j'ear  and  sliall  have  made  a  declaration  of  his  intention  to  become 
domiciled  there. 

12-     A  person  who  is  appointed  by  the  Government  of  one  country  to 

Domicile  not  acquir-     ^^  ^^^  ambassador,  consul,  or   other  representative  in 

ed  by  residence  in  a     another   country,    does  not   acquire   a  domicile  in  the 

country  merely  as  the      ,    ,,  .  u  i         r  -j-  j.i 

representative  of    a     latter  country    by    reason    only  oi    residing    there  in 

or'^b^/residence^ich     pursuance  of  his  appointment  :    nor  does  any  other 

him   as  part    of  his     person  acciuire     such    domicile     bv     reason    only  of 
family    or    as    a   ser-      1  .1  i.     fu-      r     ■'■i  -^      , 

vant.  residing  with  him  as  part  or  his  lamily  or  as  a  servant. 

Tlu'  residence  of  a  foreign  minister  within  the  jurisdiction  of  tlie  State  to  which  he  is  accre- 
dited, is  by  a  fiction  considered  as  a  continuing  residence  in  his  own  country  ;  and  this  fictitious 
situation  is  applied  not  only  to  tlie  person  of  the  minister  but  to  his  family  and  suite,  secretaries 
of  legation  and  other  secretaries,  servants,  movable  effects,  and  the  house  in  which  he  resides 
— Kent's  International  Jurisprudence,  100:  Wheaton's  International  Law.  ss.  98,  224,  235; 
Phill.  Dom.,  79.  80. 

A  different  rule  generally  applies  to  consuls  and  other  commercial  agents  who  are  presumed 
to  remain  in  a  country  for  purposes  of  trade,  and  who,  tlierefore.  acquire  a  domicile  where  they 
reside — Story's  Conflict  of  Laws,  §  48:  Mallas.s  v.  JIaliasd,  1  Robb.,  79:  Phill.  Dom.,  85. 

If,  being  already  domiciled  in  a  foreign  country,  a  man  be  appointed  by  his  own  sovereign 
ambassador  or  consul  in  that  country,  his  original  domicile  is  not  there bj- restored,  quoad  suc- 
cession to  personal  property — 1  Jarm.,  5th  Edn.,  15  :  Sharpe  v.  Crispin,  L.  R.,  1  P.  and  D.,  611. 

Residence  abroad  in  the  performance  of  a  public  duty  does  not  of  itself  confer  a  foreign 
domicile — Attorney  General  v-  Napier,  6  Ex.,  217:   Sharpe  v.  Crispin.  1  P.  and  D..  611. 

Persons  entering  the  military  service  of  any  State  acquire  the  domicile  of  that  State — 
President  of  United  States  v.  Drummond,  12  W.  R.,  701, 

There  is  nothing,  however,  to  prevent  an  ambassador  or  peer  from  acquiring  a  domicile 
of  choice — Hamilton  v.  Dallas,  1  Ch.  D.,  257  ;  see  notes  to  s.  5  ante. 
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13.  A  new  domicile  continues  until  the  former 
Continuance  of  new      domicile    has    been     resumed    or    another    has  been 

acquired. 

The  section  is  silent  as  to  the  manner  in  which  a  former  domicile  may  be  resumed. 

Where  a  domicile  is  changed,  the  domicile  of  origin  is  relinquished  and  remains  in  abeyance 
during  continuance  of  domicile  of  choice,  but  it  revives  when  there  is  no  other  domicile,  and  it 
does  not  require  to  be  regained  in  manner  which  is  necessary  for  acquisition  of  a  domicile  of 
choice— A'rw^  v.  Foxivdl,  3  Ch.  D.,  518:  Cockrellv.  Cockrell,  25  L.  J.,  Ch.,  732;  Doucett  v. 
Goghegan,  9  Ch.  D.,  441. 

According  to  the  provisions,  however,  of  this  section,  it  would  seem,  that  where  a  new 
domicile  has  been  acquired,  that  domicile  will  continue  until  another  domicile  has  been 
acquired  animo  et  facto. 

As  to  the  evidence  of  resumption,  Kinderslky,  V.  C,  in  Lord  v.  Calvin,  (4  Drew.,  422).  ob- 
serves : —  "There  is  one  principle  very  well  established,^ — namely,  that  slighter  evidence  is 
required  to  warrant  the  conclusion  that  a  man  intends  to  abandon  an  acquired  domicile  and 
to  resume  his  domicile  of  origin,  than  is  necessary  to  justify  the  conclusion  that  he  means  to 
abandon  his  domicile  of  origin  and  acquire  a  new  one." 

In  In  the  Goods  of  Eaffenel  (3  Sw.  and  Tr.,  49),  B  left  Dunkerque,  where  she  had  acquired  a 
domicile,  with  the  intention  of  residing  in  England.  She  got  on  board  the  Packet  at  Calais,  but 
before  it  left  the  harbour,  she  was,  through  illness,  obliged  to  land,  and  never  sufficiently  re- 
covered to  leave  France.  It  was  held  by  the  Court  that  there  was  no  sufficient  act  to  give  effect 
to  the  intention  to  resume  the  English  domicile. 

In  order  to  lose  the  domicile  of  choice  and  revive  the  domicile  of  origin,  it  is  not  sufficient 
for  the  person  to  form  the  intention  of  leaving  the  domicile  of  choice,  but  he  must  actually 
leave  it  with  the  intention  of  leaving  it  permanently — hi  re  Marrett,  L.  R.,  36  Ch.  D.,  400. 

14.  The  domicile  of  a  minor  follows  the  domicile 
Minor's  domicile.        of  the  parent  from  whom  he  derived  his    domicile  of 

origin.  "* 

-  Exception. — The  domicile  of  a  minor  does  not  change  with  that  of  his 
parent,  if  the  minor  is  married  or  holds  any  office  or  employment  in  the  service 
of  Her  Majesty,  or  has  set  up  with  the  consent  of  the  parent  in  any  distinct 
business. 

See  notes  to  s.  8  ante. 

A  minor  is,  generally,  incapable  of  changing  his  domicile  during  his  minority,  and,  there- 
fore retains  the  domicile  of  his  father  during  his  minority.  If  the  father  change  his  domicile, 
that  of  the  infant  children  follows  it ;  and  if  the  father  dies,  his  last  domicile  is  that  of  the 
infant  children — Story's  Conflict  of  Laws,  §  46.  In  Sharpe  v.  Crispin  (L.  R.,  1  P.  &  D.,  611),  it 
was  held,  that  if  a  man,  at  the  time  he  attains  his  majority,  is  of  unsound  mind,  and  remains  in 
that  state  continuously  up  to  the  date  of  his  death,  the  incapacity  of  minority  never  having 
been  followed  by  adult  capacity,  will  continue  to  confer  upon  the  father  the  right  of  choice  in 
the  matter  of  domicile  for  his  son,  and  a  change  of  domicile  by  the  father  will  usually  produce  a 
similar  change  of  domicile  as  regards  the  lunatic  son. 

In  England,  it  has  been  made  a  question,  whether  infant  children,  who,  after  the  death  of 
their  father,  remain  under  the  care  of  their  mother,  follow  the  domicile  which  she  may  from 
time  to  time  acquire,  or  retain  that  which  their  father  had  at  the  time  of  his  death  until  they  are 
capable  of  gaining  one  by  acts  of  their  own.  The  weight  of  authority  in  such  cases  seems  to  be 
in  favour  of  the  mother's  domicile —  I  Jarm.,  16,  5th  Edn.;  Potinger  v.  Wightman,  3  Mer.,  67. 

In  this  country,  it  is  submitted,  in  cases  to  which  this  Act  applies,  that  the  domicile  of  the 
father  at  the  time  of  his  death  would  continue.     See  s.  9.  supra. 

It  seems  doubtful  if  a  guardian  can  change  the  domicile  of  an  infant — Douglas  v.  Douglas, 
12  Eq.,  617-625. 

The  Exception  to  this  section  is  based  on  the  principle  that  a  married  minor  must  be  treated 
as  sui  juris  in  respect  of  domicile,  since  on  his  marriage  he  actually  founds  an  establishment 
separate  from  the  parental  home — West.,  36.  So,  by  accepting  a  benefice  or  other  office  from 
which  he  is  not  removable,  or  by  entering  into  a  house  of  commerce  with  the  consent  of  those 
under  whose  control  he  is  a  minor  becomes  emancipated  and  capable  of  acquiring  a  domicile  of 
his  own — Phill.  Dom.,  50. 
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In  the  case  of  tlie  marriage  of  a  minor,  according  to  Pothier,  the  marriage  must  have  been 
contracted  with  the  consent  of  one  of  his  j>arents  or  guardian  ;  but  it  can  scarcely  be  doubted 
says  Dr.   Philhniore,  that  in  Great  Br' tain,  a  minor  once  married,  whether,    with   or    without 
the  proper  consent,  would  be  held  capable  of  choosing  his  domicile— Phill.  Dom.,  50. 

Domicile  acquired  ^  15.  By  marriage  a  woman  acquires  the  domicile 
by  a  woman  on  mar-  of  her  husband,  if  she  had  not  the  same  domicile 
"^^^  before. 

This  section  follows  the  general  law  upon  tlie  subject — 

Allumuddy  v.  Braham,  I.  L.  R.,  4  Cal.,  140.— .Act  III  of  1874  applies  to  persons  having 
an  English  domicile— Accordingly  the  separate  property  of  a  married  woman  whose  husband's 
domicile  is  English  is  alone  bound  by  all  debts,  obligations  and  engagements  incurred  by  her 
in  her  separate  business. 

Miller  v.  Administrator-General,  I.  L.  R.,  1  Cal..  412. — H.  M .,  a  British  subject  having  hia 
domicile  in  England,  married  in  April  1866,  C,  a  widow  who  at  time  of  marriage  also  had  an 
English  domicile.  O  after  marriage  became  entitled  as  next-of-kin  to  share  in  movable  pro- 
perties of  her  two  sons  by  her  former  marriage.  These  shares  were  not  reduced  into  possession 
during  C's  life,  C  died  in  1872  leaving  her  husband  but  no  lineal  descendants.  In  March, 
1874.  H.  31.,  filed  his  petition  in  Insolvency.  In  April,  1875,  Letters  of  Administration 
to  C"s  estate  were  granted  to  Administrator-General  by  whom  shares  were  realised.  In  a  spe- 
cial case  it  was  held  that  domicile  of  parties  being  English,  though  English  law  was  applicable 
and  that  Official  Assignee  was  entitled  to  whole  fund  realised  by  Administrator-General. 

P.  G.  Hill  V.  Administrator-General,  I.  L.  R.,  23  Cal.,  506. — A  j)erson  with  an  English 
domicile  marrying  a  wife  with  an  Indian  domicile  is  on  his  death  entitled  to  inherit  the  whole 
of  his  movable  property  to  the  exclusion  of  the  next-of-kin. 

Kashiha  v.  Shripat  Nurshiv,  I.  L.  R.,  19  Bom.,  697. — The  domicile  of  a  widow  is  the  same 
as  that  of  her  husband  unless  she  has  changed  it  after  his  death. 

MailatTii  Anni  v.  Suhharaya  Mudaliar,  I.  L.  R.,  24  Mad.,  650 — Migration  by  the  widow  of 
a  Hindu  subject  of  French  India  to  British  India  and  acquisition  of  a  British  Indian  domicile 
does  not  change  character  of  the  estate  held  by  the  widow,  and  if  she  does  not  adopt  the 
system  of  law  prevalent  among  Hindus  in  British  India  the  property  inherited  by  her  from  her 
husband  will  be  held  by  her  according  to  the  customary  law  of  French  India. 

This  is  the  maxim  of  the  Roman  and  Continental  Civilians — Phill.  Dom.,  27  ;  Dalhottsie  v. 
M'Douall,  7  CI.  and  Fin.,  817.  The  widow  retains  her  matrimonial  domicile  until  she  has 
actually  changed  it  animo  et  facto — West.,  42.  If  she  marry  again,  her  domicile  will  be  that  of 
her  second  husband — Phill.  Dom.,  27  ;  Dalhousie  v.  M' Dotiall,  7  CI.  and  Fin.,  817. 

The  principle  upon  which  this  section  is  based  is,  that  it  is  the  duty  of  a  wife  to  remain  with 
her  husband,  and  her  will  is  presumed  to  coincide  with  that  duty — West,  47. 

wifes  domicile  dur-  16-     The  wife's    domicile    during    the   marriage 

ing  marriage.  follows  the  domicile  of  her  husband. 

Exception. — The  wife's  domicile  no  longer  follows  that  of  her  husband 
if  they  be  separated  by  the  sentence  of  a  competent  Court,  or  if  the 
husband  is  undergoing  a  sentence  of  transportation. 

See  notes  to  s.  15,  ante. 

The  domicile  of  the  husband  is  the  domicile  of  the  wife,  and  even  when  lie  has  been  guilty 
of  such  misconduct  as  would  furnish  her  with  a  defence  to  a  suit  by  him  for  restitution  of  conju- 
gal rights,  she  cannot  on  that  ground  acquire  a  separate  domicile  for  herself —  Yelverton  v.  Yel' 
verton,  1  Sw.  and  Tr.,  574. 

Competent  Court. — It  has  been  held  in  England,  that  the  sentence  of  a  foreign  Court  grant- 
ing a  divorce  cannot  be  recognised  by  an  English  Matrimonial  Court  as  putting  an  end  to  the 
marriage-bond  of  domiciled  English  subjects — Dolphin  v.  Bobins,  7  H.  of  L.,  390;  Tollemacht 
V.  Tollemache,  1  Sw.  &  Tr.,  557  ;  Argent  v.  Argent,  34  L.  J.,  P.  and  D.,  133  ;  Shaw  v.  Attorney- 
General,  L.  R.,  2  P.  and  D.,  156. 

It  is  not  necessary  that  the  separation  should  be  by  actual  divorce  a  vinculo.  A  divorce  a 
mensa  et  thoro  (Williams  v.  Dormer,  2  Rob.,  505),  or  a  judicial  separation  (see  Indian  Divorce 
Act,  IV  of  1869,  s.  22)  is,  it  seems,  sufficient ;  see  Dolphin  v.  Bobins,  7  H.  L.  Ca.,  p.  416,  per 
Lord  Cranworth. 

H,  SA  2 
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The  domicile  of  tlie  luisband,  however,  will  continue,  where  the  parties  are  living  apart 
under  a  deed  of  separation  ( Warrender  v.  Warrender,  2  CI.  and  Fin.,  488) :  and  even  after  the 
wife  (who  was  living  ajiart  from  her  husband  by  agreement)  had  instituted  a  suit  in  the  Scotch 
Court  for  divorce  on  the  ground  of  her  husband's  adultery. —  Dolphin  v.  Robins,  ubi  supra. 

In  England,  it  has  been  held,  that  where  a  husband  goes  away  from  the  pi  ice  of  liis  domi- 
cile to  avoid  his  creditors,  leaving  his  wife  behind,  his  domicile  is  not  to  be  regarded  in  law  as 
the  domicile  of  his  wife,  either  by  construction  or  attraction  so  as  to  compel  the  wife  to  become 
subject  to  the  jurisdiction  of  the  tribunal  of  any  country  in  which  the  husband  may  choose  to 
acquire  a  domicile— -P/^  v.  Pitt.  10  Jur..  X.  S.,  735  ;   Browne,  Div.,  p.  8. 

A  married  woman  living  apart  from  her  husband  under  an  agreement  for  a  separation 
has  no  power  to  change  her  domicile  by  her  own  act. —  Wiirrender  v.  Warrendt^r,  2  CI.  &  F., 
488  :    In  re  Daly^s  Settlement,  25  B.,  456. 

After  decree  for  divorce  the  wife  can  select  her  own  domicile — Williams  v.  Dinner,  2  Rep., 
505. 

17.     Except  in  the  cases  above  provided  for,  a 

Except  in  cases   sta-  i.      j      •  •         -^  •  i 

ted.  minor  cannot  ac-     person   cannot,  during  minoritv,  acquire   a   new   do- 
Quire  a  new  domicile.      jQ^cile. 

See  notes  to  ss.  7  and  8,  ante. 

^,  ,  .  ,..„  18.     An    insane    person   cannot    acquire    a    new 

Lunatics  acquisition  •    •,     •  ^i  .r,        u      i.-      j  -i      r   n 

of  new  domicile.         domicile  in  any  other  way  than  by  his  domicile  follow- 
ing the  domicile  of  another  person. 

Dr.  Phillimore  is  of  opinion  that  an  adult  lunatic  would  acquire  the  domicile  of  the  commit- 
tee of  his  person — Phill.  Dom.,  55.  Mr.  Westlake.  on  the  other  hand,  is  of  opinion,  that  such  a 
lunatic  must  retain  the  domicile  which  he  had  when  he  first  lost  his  reason. 

The  section  does  not  clearly  specify  in  what  manner  a  lunatic  may  acquire  a  new  domicile 
or  whose  domicile  his  own  domicile  must  follow. 

In  the  case  of  a  person  of  unsound  mind  from  the  time  of  minority,  the  domicile  follows  that 
of  the  father — Sharpe  v.  Crispin,  L.  R.,  1  P.  and  D.,  611.     See  s.  14,  supra. 

Succession  to  a  per-  19.     If  a  man  dies  leaving  movable  property  in 

pert^inBritishind'ia'  British  India,  in  the  absence  of  proof  of  any  domicile 

o^  ms^domicife^e^ise^  elsewhere,  succession  to    the  property  is    regulated  by 

where.  the  law  of  British  India. 

A  .  L.  Bonnaud  v.  E.  CharricU  and  others,  I.  L.  R.,  32  Cal..  p.  631. — The  person  who  attacks 
a  settlement  on  the  ground  of  nationality  must  show  conclusively  that  the  nationality  of  the 
settler  was  foreign,  and  if  he  succeeds  in  doing  so  the  onus  is  then  shifted  upon  the  person  sup- 
porting the  settlement  to  show  that  the  settler  had  acquired  a  fresh  domicile  on  British  India, 
and  that  his  estate  ought  to  be  administered  according  to  Indian  Law.  De  Xicols  v.  Curlier, 
(1900),  2  Ch.,  410  not  followed. 

In  suit  No.  210  of  1903  wherein  the  Administrator-General  of  Bengal  was  plaintiff  and 
Count  Joseph  Michael  DeSouza  plaintiff,  it  was  decided  that  in  the  absence  of  proof  the  domicile 
of  the  deed  must  be  governed  by  this  section  (decree  dated  19th  March,  1907). 

This  section  throws  the  onus,  in  the  circumstances  mentioned,  of  proving  a  doniicde  else- 
where  than  in  India  on  tlie  persons  alleging  such  a  domicile.     See  Bell  v.  Kennedy,  L.  R..  1   .^c 
App.,  307. 


PART  III  * 

OF    CONSANGUINITY. 

20.     Kindred  or  consanguinity  is  the  connexion 
^'"'^iSinftr"^^"'       ^^  relation  of  persons  descended  from  the  sames  took 

or  common  ancestor. 

*  Consanguinity  or   kindred   is  defi  ned    by  Blackstone  as  the  connection  or  relation  of 
persons  descended  from  the  same  stock  or  common  ancestor.     It  is  either  lineal  or  collateral. 
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Lineal  is  that  which  subsists  between  the  persons  of  whom  one  is  descended  in  a  direct  line 
from  the  other ;  as  between  son,  father,  grandfather,  great-grandfather  and  so  upwards  in 
direct  ascending  line,  or  between  son,  grandson,  great-grandson,  and  so  downwards  in  the 
direct  descending  line. 

Collateral  agree  witli  the  lineal  in  this  that  they  descend  from  the  same  stock  or  ancestor, 
liiit  differ  in  this  that  they  do  not  descend  from  the  other. 

The  words  "next  of-kin"  must  be  taken  to  mean  the  nearest  blood-relations  of  the  propo- 
situs in  an   ascending  and  descending  line — Hallin  v.  Foster,  L.  R.,    3    Ch.,    505  ;  Harris   v 
Newton.  46  L.  J.  Ch.,  2G8. 

A  widow,  though  she  is  a  person  entitled  under  the  Statute,  is  not  of  kin  and  therefore 
cannot  take  under  the  description  "next-of-kin  "  by  Statute — Garrick  v.  Lord  Camden  14 
Ves.,  .372  ;  In  re  Fitzgera'd,  58  L.  J.  Ch.,  662. 

A  husband  does  not  come  under  the  description  of  "next-of-kin." — Milne  v.  Gilbert 
2  D.  M.  and  C,  715. 

No  person  can  take  as  next-of-kin,  unless  blood-relationship  exists  between  him  and  the 
intestate.  Thus,  a  mother-in-law,  or  step-mother,  or  persons  similarly  connected  with  him, 
cannot  tike — Rutland  v.  Rutland,  2  P.  W.,  216.  Husband  and  wife  cannot  be  deemed  next-of- 
kin —  Watt  V.  Watt,  3  Ves.,  244  :  Carrick  v.  Camden,  14  Ves.,  376,  per  Lord  Eldon.  Thus,  in 
England,  a  limitation  to  next-of-kin  simfliciter,  whether  it  be  contained  in  a  will  or  settlement, 
i.s  a  limitation  to  the  nearest  in  blood  to  the  propositus — per  Wood.  L.  J.,  in  Halton  v.  Foster, 
L.  R.,  3  Chan.  App.,  505.  In  this  country,  however,  it  is  to  be  observed,  that  a  bequest  to  the 
next-of-kin  of  a  particular  person  shall  be  distributed  as  if  that  j)ersou  had  died  intestate. 
.See  s.  80,  infra. 

21.     Lineal  consanguinity  is  that  which  subsists  between  two  persons, 
, .       ,  .   .^        one  of  whom  is  descended  in  a  direct  line  from  the 

Lineal  consanguinity  ,  ,  j    i-     r   ^,  ,,      , 

other  as  between  a  man  and  his  lather.  grandfather, 
and  great-grandfather,  and  so  upwards  in  the  direct  ascending  line  ;  or 
between  a  man,  his  son,  grandson,  great-grandson,  and  so  downwards  in  the 
direct  descending  line.  Every  generation  constitutes  a  degree,  either 
ascending  or  descending.  A  man's  father  is  related  to  him  in  the  first 
degree,  and  so  likewise  is  his  son  ;  his  grandfather  and  grandson  in  the 
second  degree  :  his  great-grandfather  and  great-grandson  in  the  third. 


This  section  is  borrowed  from  2  Blackstone's  Commentaries,  202,  19th  Edn. 

'  Lineal  consanguinity  '  falls  strictly  within  the  definition  of  vincidvm  personarum  ab 
.eodein  stipite  descendentiuni,  since  lineal  relations  are  such  as  descend  from  one  another  and 
both,  of  course,  from  the  same  common  ancestor — Ibid,  203. 

It  may  also  be  defined  as  that  relationship  which  subsists  between  persons  descended  in 
a  right  line,  as  grandfather,  fatlier,  son,  grandson. 

2  2 .     T'ollateral  consanguinity  is  that  which  subsists  between  two  persons 

who  are  descended  from  the  same  stock  or  ancestor. 

Collateral  consan         ^^^^  neither  of  whom  is  descended  in  a  direct  line  from 

the  other.  For  the  purpose  of  ascertaining  in  what 
degree  of  kindred  any  collateral  relative  stands  to  a  person  deceased,  it  is 
proper  to  reckon  upwards  from  the  person  deceased  to  the  common  stock,  and 
then  downwards  to  the  collateral  relative,  allowing  a  degree  for  each  person, 
both  ascending  and  descending. 

See  2  Blackstone's  Commentaries,  203-4. 

The  method  of  computing  degrees  in  the  collateral  line,  is  tiiat  of  the  Civil  Law,  which 
has  been  adopted  by  the  English  Law. — Co.  Litt.,  23.  The  rule  in  other  words,  is  to  take 
tiie  sum  of  the  degrees  in  both  lines  to  the  common  ancestor. — Mentnty  v.  Petty,  Prec.  in 
■Chan.,  593;  2  Blackstone's  Commentaries,  207,  note. 
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This  may  also  be  defined  as  tliat  wbich  descend  from  t!ie  same  stock  or  ancestor  as  the 
lineal  relation,  but  do  not  descend  from  each  other,  as  the  issue  of  tMo  sons. 

See  notes  to  s.  20. 

23.     For  the  purpose  of  succession,  there    is    no  distinction    between 

those    who  are  related  to  a  person    deceased  through        | 
Persons  held  for  pur-     his  father  and  those  who  are   related  to  him  through 
be^simiiariy^Sfated     ^^is  mother,  nor  between  those   who  are  related  to  him 
to  the  deceased.  by  the  full-blood,  and  those  who   are  related  to  him  by 

the  half-blood  ;  nor  between  those  who  were  actually 
born  in  his  lifetime,  and  those  who  at  the  date  of  his  death  were  only  con- 
ceived in  the  womb,  but  who  have  been  subsequently  born  alive. 

This  is  according  to  the  English  Statutes  of  Distribution  (22  &  23  Car.  II,  c  10  and  1  Jac.  ! 

II,  c.  17),  which,  however,  relate  only  to  personal   property.  ' 

By  the  English  law,  the  half-blood  were  excluded  from  inheriting  real  property  at  one  time 
for  feudal  reasons  ;  but  now,  by  3  &  4  Will.  IV,  c.  106,  they  are  entitled  to  inherit  real  property, 
but  only  after  kinsmen  of  the  whole  blood  of  the  same  degree,  and  after  tlie  issue  of  such  kins- 
men where  the  common  ancestor  is  a  male,  and  next  after  the  common  ancestor  Vvhen  such  com- 
mon ancestor  is  a  female.     William's  real  Property,  106  (10th  Edn.). 

Under  this  Act,  there  is  no  distinction  between  the  devolution  of  movable  and  immov- 
able property.  The  half-blood,  therefore,  is  entitled  to  administration  as  well  as  tlie  whole, 
and  the  brother  of  the  half-blood  will  exclude  the  uncle  of  the  whole  Ijlooil — Collinguood  v. 
Pace  1  Ventr.,  424.  So  administration  may  be  granted  either  by  the  sister  of  the  half,  or  the 
brother  of  the  whole  blood. — Brown  v.  Wood,  Alleyn.,  36;  Williams  on  Executors,  lOtii  Edn., 
359  363  ;  see  s.  204,  infra.  And  brothers  and  sisters  of  the  half-blood  of  an  intestate  are  equal- 
ly entitled,  with  brothers  and  sisters  of  the  whole  blood,  to  share  with  their  mother  after  the 
death  of  the  intestate's  father,  where  the  intestate  dies  without  wife  or  children — Jessop  v. 
Watson,  1  My.  &  K.,  665. 

The  law  considers  every  child  en  ventre  sa  mere  as  actually  born  for  the  purjiose  of  taking 
any  benefit  to  which,  if  born,  it  would  be  entitled — Doe  v.  Clarice,  2  H.  Bl.,  399  ;  Troiver  v.  Butts, 

1  Sim.  &  Stu.,  181;  see  also  s.  87,  infra.     Thus,  in  Buryiet  v.  Thann,  1  Ves.  Sen.,  156,  a  posthu- 
mous brother  was  held  to  be  entitled  to  a  share  of  an  intestate's  estate.     See  Blasson  v.  Blasson, 

2  De  G.  J.  &  S.,  665. 

Not  only  is  there  no  distinction  as  to  succession  but  the  half-blood  is  also  admitted  to  ad- 
ministration as  well  as  the  whole  blood,  therefore  the  brother  of  the  half-blood  shall  exclude 
the  uncle  of  the  whole  blood.  In  deciding  the  question  of  half-blood  it  must  be  borne  in  mind 
that  there  must  be  blood  relationship  so  that  widow  or  widower  of  deceased  brother  or  sisters 
will  not  be  entitled —See  also  Williams  on  Executors,  10th  Edn.,   Vol.  I,  pp.331,  1240,  1250. 

Hindu  law — By  the  Hindu  law  current  in  Bengal,  a  brother  of  the  whole  blood  succeeds 
in  the  case  of  an  undivided  immovable  estate,  in  preference  to  a  brother  of  the  lialf-blood — 
Eajkishore  Lahoory  v.  Gobind  Chunder  Lahoory,  I.  L.  R.,  1  Cal.  (F.  B.),  27. 

•    24.     In  the  annexed  table  of  kindred,  the  degrees 
de'gr^es  of°Sndredf      are  computed  as  far  as  the  sixth,  and  are  marked  by 

numeral  figures.  j 

The  person  whose  relatives  are  to  be  reckoned,  and  his  cousin-german,or     I 
first  cousin,  are,  as  shown  in  the  table,  related  in  the  fourth  degree  ;  there  be-     " 
ing  one  degree  of  ascent  to  the  father,  and  another  to  the  common  ancestor, 
the  grandfather  ;  and  from  him  one  of  descent  to  the  uncle,  and  another  to  the 
cousin-german  ;  making  in  all  four  degrees. 

A  grandson  of  the  brother  and  a  son  of  the  uncle,  i.e.,  a  great-nephew  and 
a  cousin-german,  are  in  equal  degrees,  being  each  four  degrees  removed. 

A  grandson  of  a  cousin-german  is  in  the  same  degree  as  the  grandson  of 
a  great-uncle,  for  they  are  both  in  the  sixth  degree  of  kindred. 


s.  24.] 
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Table  of  Consanguinity. 


(4)  Great  Grand- 
father's Father. 


<3)  Great  Grand- 
father. 


(.5)  Great  Great  Uncle. 


<2)  Grandfather. 


(4)  Great  Uncle. 


(I)  Father. 


(3)  Uncle. 


(5)  Great  Uncle's  Son. 


The  Person 

^vhose 

Relatives 

are  to  be 

reckoned. 


{\)  Son. 


(2)  Grandson. 


<3)  Great  Grandson. 


(•2)  Brother. 


(4)  Cousin  German.    (6)  Second  Cousin 


(3)  Nephew. 


(5)  Son  of  the  Con.sin  German. 


(4)  Son  of  the 
Nephew,       or 
Brother's  Grand- 


(6)  Grandson 
of  the  Cousin 
German. 


son. 


The  word  "cousins"  mean    primarilj'  children  of  uncles  and  aunts. 

Second  cousins  are  persons  who  have  the  same  great-grandfather  or  great-grandmother 
and  will  not  therefore  include  first  cousins  once  removed — Bentham  v.  Wilson,  50  L.  J.,  Ch..  639; 
15  Ch.  D.,  528;  and  17  Ch.  D.,  202. 

"Cousin' '  may  include  a  wife  of  a  cousin — CloJc  v.  Hammond,  34  Ch.  D.,  255. 

If  there  are  no  second  cousius  the  term  will  include  all  within  the  same  degree  of  relation- 
ship unless  there  is  an  intention  to  exclude  first  cousins  twice  removed — In  re  Tucker  v.  Good, 
19  Ch.  D.,  201. 

In  a  gift  to  ' '  first  and  second  cousius  ' '  the  words  will  have  their  strict  meaning,  unless 
there  is  something  to  show  that  the  testator  is  not  using  them  in  their  proper  sense — Bentham 
V.  Wilson,  15  Ch.  D.,  528  ;    Wilks  v.  Bannister,  30  Ch.  D.,  512. 

The  child  of  .4' s  uncle  or  aunt  is  called  "cousin-german"  or  first  cousin  and  the  child, 
grandchild,  &e.,  of  such  cousin  called  is  once,  twice,  &c.,  removed. 

The  grandchild  oi  A's  great  uncle  is  his  '  'second  cousin' '  and  the  child,  grandchild  of  such 
cousin  is  his  second  cousin  once,  twice,  &c.,  removed  and  so  on. 

The  distinction  between  first  cousins  once  removed  and  second  cousins  is  well  recognised 
in  law— /«  re  Parker,  17  Ch.  D.„  262. 

It  is  to  be  observed  that  kindred  are  found  distant  from  the  propositus  by  an  equal  number 
of  degrees,  although  they  are  relations  of  very  different  denominations.  Thus  a  grand-daugh- 
ter of  a  sister — i.e.,  a  great  niece  and  the  daughter  of  the  intestate's  aunt,  i.e.,  a  cousin-german, 
are  in  equal  degree,  viz.,  in  the  fourth  degree — Williams  on  Executors,  10th  Edn.,  pp.  330, 
864,  865  :   Thomas  v.  Ketteriche,  1  Ves.  Sen.,  333. 
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Parts  IV  and  V, 

Before  dealing  with  the  various  sections  appearing  in  the  above  two 
parts,  it  would  he  as  well  to  bear  in  mind  the  provisions  of  section  5  where- 
in it  is  stated  that  succession  to  movable  property  must  be  in  accordance 
with  the  law  of  domicile;  and  in  order  to  show  the  distinction  between  the 
Indian  and  the  E  nglish  law,  it  has  been  thought  advisable  to  annex  the 
following  tables,  which,  it  is  trusted,  will  be  ol  use  to  these  called  upon  at 
any  time  to  act  as  administrators. 

Tables  according  to  Indian  Succession  Act. 

Table  1. — In  cases  where  the  intestate  dies  leaving  him  survivino^  a 
widow  and  lineal  descendants. 


(1)     When  widow  and  children. 


Widow  entitled  to  one-tliird   and   (.hildren 
to  two-thirds. 


(2)  If  a  widow  and  no  child  but  a  grand-child 
or  grand-children  by  any  child  or  children, 
predeceased. 

(3)  If  there  be  a  widow  and  one  child  or  child- 
ren and  also  a  grand-child  or  grand-children 
by  any  predeceased  child  or  children. 


(4)  If  there  be  a  widow  and  no  child  or  child- 
ren or  any  grand-child  or  grand-children  but 
other  lineal  descendants  of  a  remote  decree 
such  as  great  grand-children. 

(5)  If  there  be  a  widow  and  descendants  not 
all  in  the  same  degree  of  kindred  and  persons 
through  whom  the  more  remote  as  descended 
are  dead. 


Widow  takes  one-third  and  ttie  grand- 
child or  grand-children  two-thirds  in 
equal  shares. 

Widow  takes  one-third,  the  remaining  two- 
thirds  being  divided  per  stirpes  between 
the  child  or  children  and  grand-child  or 
grand-children,  the  latter  only  taking  the 
share  of  their  deceased  parent. 

Widow  takes  one-third  and  the  remaining 
two-thirds  are  divisible  between  such 
remote  lineal  descendants  of  equal  degree 
per  stirpes. 

Widow  takes  one-tihrd  and  the  two-thirds 
are  divisible  into  such  number  of  shares 
as  may  correspond  with  the  number  of 
lineal  descendants  of  nearest  degree  in- 
cluding those  who  may  have  died  before 
the  intestate  leaving  descendants.  One 
of  such  sliares  is  allotted  to  each  of  the 
lineal  descendants  wlio  stand  in  the 
nearest  degree  and  the  otlier  share  is 
allotted  to  the  lineal  descendants  who 
may  have  jn-edeceased,  and  such  share 
is  tlien  divisible  between  his  child  or 
cliildren  or  more  remote  lineal  descend- 
ants, they  oidy  taking  the  share  to  which 
their  deceased  jjarents  would  have  been 
entitled  if  alive. 


Table  II. — In   case   where  the  Intestate  dies   leaving   him   surviving   a 
widow  and  no  lineal  descendants. 

Note. — If  the  domicile  of  the  Intestate  be  English  the  provisions  of  the  Intestate  Estates 
Act  of  1890  (53  and  54  Vict.,  Ch.  29),  must  be  borne  in  mind,  and  subject  to  the  provisions 
thereof  the  rules  for  distribution  are  as  follows  : — 

(1)  If  widow  and  father.  Widow  takes  half  and  the  father  half. 

(2)  If  there  be   a  widow  and   mother  but  no       Widow    takt 
father  and  no  brothers  and  sisters  or  child-  liaif. 
ren  of  any  deceased  brother  or  sister. 


)alf  and   the    mother    takes 
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(3)     If  tliere  be  a  widow  and  mother  but  no 
father  and  also  brothers  and  sisters. 


(4)  If  there  be  a  widow  and  no  father  but  a 
mother  and  brotliers  and  sisters  and  also  a 
child  or  children  of  any  predeceased  brother 
or  sister. 


(."))  If  there  be  a  widow  and  no  father  and  no 
brothers  and  sisters  but  a  mother  and  a  child 
or  cliildren  of  any  deceased  brotlier  or  sister. 


(6)     If   there    be  a   widow  and   none  who    are 
kindred  to  the  Intestate. 


Widow  takes  half  and  tlie  other  half  is 
equally  divisible  between  the  mother  and 
brothers  and  sisters. 

Widow  takes  half  and  the  otlier  half  is 
divisible  between  the  mother  and  brothers 
and  sisters  and  children  of  any  deceased 
brotlier  and  sister  but  such  children  only 
take  the  share  of  their  deceased  parents. 

Widow  takes  lialf  and  the  other  half  is  to 
be  equally  divided  between  tlie  children 
of  the  deceased  brother  and  sister  per 
stirpes,  such  cliild  or  cliildren  taking 
between  them  only  the  share  of  their 
deceased  parents. 


The  widow  takes  the  whole, 
of  the  Act. 


See  Section  27 


Note. —  Under  the  provisions  of  the  Indian  Succession  Act  the  share  of  a  husband  surviving 
liis  wife  is  the  same  as  that  of  the  wife  surviving  her  husband,  but  under  the  English  law  there  is 
an  important  distinction  which  is  this,  namely,  that  where  the  husband  survives  the  wife  he 
is  entitled  to  tlie  whole  of  the  wife's  jiersonality  and  not  merely  half  as  under  the  provisions  of 
tliis  Act  and  tliis  right  is  not  in  any  way  affected  by  the  Married  Women's  Projierty  Act. 

Table  III. — In  case  where  the  Intestate  dies  without  leaving  him  surviv- 
ing a  widow  but  leaving  lineal  descendants. 


( 1 )     If  a  child  or  children. 


The  whole  goes  to  tlie  child  if  only  one  and 
if  more  than  one  to  the  cliildren  in  equal 
shares. 


(2)     If  there  be    no  child,  but  a  grandciiild  or 
grandchildren. 


(3)  If  there  be  no  child  or  grand-child  or 
children  but  other  surviving  lineal  descend- 
ants. 


4)     If  there  be  no  lineal  descendants   in    tlie 
same  degree  as  provided  for  by  clause  3. 


The  wiiole  goes  to  the  grandchild  or  if  more 
than  one  to  the  grandchildren  in  equal 
shares  per  stirpes. 

The  whole  goes  to  such  lineal  descendant 
or  if  more  than  one  to  -such  descendants 
in  equal  shares  per  stirpes,  provided  they 
be  all  in  the  same  degree  of  kindred. 

The  whole  is  to  be  divided  into  such  number 
of  shares  as  may  correspond  with  the 
number  of  lineal  descendants  of  nearest 
degree  including  those  who  may  have 
died  before  the  Intestate  leaving  descend- 
ants. One  of  such  shares  is  then  divided 
amongst  each  of  the  lineal  descendants  in 
the  nearest  degree  and  anotlier  share  is 
divided  between  the  lineal  descendants 
who  may  have  predeceased  such  Intestate 
and  goes  between  his  child  or  children's 
lineal  descendants  but  tliey  only  take 
the  share  to  which  their  parents  would 
iiave  become  entitled  if  alive. 


Table  IV. — In  case  of  an  Intestate  dying  without  leaving  him  surviving 
a  widow  or  lineal  descendants. 


(1)     If  the  father  be  alive. 


Tlie  whole  goes  to  the  father. 


(2)     If  there  be  no  father   but    mother     and       The  whole  is   divisible     equally     between 
brothers  and  sisters.  the  mother  and  brothers  and  sister*. 
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(3)  If  there  be  no  fatlier  but  mother  and 
brothers  and  sisters  and  also  a  child  or 
children  of  any  predeceased  brother  or 
sister. 


(4)  If  there  be  no  father  and  no  brothers  and 
sisters  but  a  mother  and  a  child  or  cliildren 
of  any  predeceased  brother  and  sister. 


(6)  If  there  be  no  father  and  no  brothers  and 
sisters  or  no  child  or  children  of  any  pre- 
deceased sister  or  brother  but  there  is  a 
mother. 

(6)  If  there  he  no  father  and  no  mother  but 
brothers  and  sisters. 

(7)  If  there  be  no  father  and  no  mother  but 
brothers  and  sisters  and  a  child  or  children  of 
any  predeceased  brother  or  sister. 


(8)     If   there    be   no  father   or   no   mother  or 
brothers  and  sisters. 


(9)  If  there  be  no  widow  or  child  or  children, 
no  father  or  mother,  no  brothers  or  sisters  or 
no  child  or  children  of  any  deceased  brother 
or  sister  or  any  person  or  persons  who  are 
of  any  kindred  to  the  intestate  according  to 
the  rules  hereinbefore  contained. 


The  wliole  is  divisible  in  equal  shares 
between  the  mother  and  tlie  brothers 
and  sisters  living  and  the  child  or 
children  of  any  predeceased  brother  or 
sister  per  stirpes,  such  child  or  children 
only  taking  the  share  to  which  their 
parents  would  have  become  entitled  if 
alive. 

The  whole  is  divisible  between  the  mother 
and  the  child  or  children  of  any  pre- 
deceased brother  or  sister  such  child  or 
children  only  taking  tiie  siiare  of  their 
deceased  parents. 

The  whole  goes  to  the  mother. 


The  whole  is  equally  divisible  between  the 
brothers  and  sisters. 

The  whole  is  equally  divisible  between  the 
brothers  and  sisters  and  also  the  child 
or  children  of  predeceased  brother  or 
sister  per  stirpes,  such  child  or  children 
taking  only  the  share  of  their  deceased 
parents. 

The  whole  is  equally  divisible  between  those 
who  are  in  the  nearest  degree  of  kindred 
to  the  intestate. 

The  whole  goes  to  the  Crown,  as  an  escheat. 


TABLES  ACCORDING  TO  ENGLISH  LAW. 

Before  proceeding  to  deal  with  this,  special  attention  is  drawn  tD  the 
provisions  of  the  Intestate  Estates  Act  of  1890  (53  and  54  Vict.,  Ch.  29), 
which  for  purposes  of  reference  and  convenience  has  been  set  out  in  the 
appendix. 

After  providing  for  the  widow's  share  in  accordance  with  the  provisions 
ot  that  Act  the  following  Table  may  be  taken  to  be  the  form  of  distribution 
according  to  English  Law. 

Table  I. — In  case  where  there  be  a  widow  and  lineal  descendants. 

Note  : — Where  there  is  a  child  or  children  the  widow  takes  no  share  under  the  Intestate 
Estates  Act. 

The  Rules  under  the  Statute  of  Distribution  are  the  same  as  given  in  Table  I  under  the 
Indian  Succession  Act  so  far  as  clauses  1  to  4  are  concerned.  As  regards  clause  5,  the  Rule  is 
slightly  different.     In  this  connection  attention  is  drawn  to  the  notes  under  section  33. 

Note  further  that  where  the  husband  survives  he  is  entitled  to  the  whole  of  the  wife's  per- 
sonalty under  the  English  law. 

Table  II. — In  case  where  there  be  a  widow  and  no  lineal  descendants. 

Attention  is  drawn  to  the  Intestate  Estates  Act,  and  after  providing  for  the  share  to  which 
the  widow  is  entitled  under  such  Act  (and  in  this  connection  it  must  be  borne  in  mind  that  the 
widow  is  entitled  to  the  whole  estate  where  the  value  of  such  estate  does  not  exceed  £500)  the 
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distribution  is  tlie  same  as  provided  for  by  clauses  1  to  6,  in  Table  II,  given  under  the  Indian 
Succession  Act,  but  there  is  an  important  distinction  in  cases  falling  within  clause  7  of  the 
Indian  Succession  Act  and  in  cases  governed  by  the  English  Law  where  the  widow  takes  half 
and  the  otlier  half  goes  to  the  Crown. 

Table  III. — In  case  where  there  be  no  widow  but  lineal  descendants, 
the  distribution  is  the  same  in  England  as  under  the  Indian  Succession  Act. 

Table  IV. — In  case  where  there  be  no  widow  and  no  lineal  descendants 
but  persons  of  kin  to  the  intestate,  the  distribution  is  the  same  as  under 
the  provisions  of  the  I  ndian  Succession  Act. 


a 


PART  IV.* 

OF    INTESTACY. 

25.  A  man  is  considered  to  die  intestate  in  res- 
_'^dece^ed*perscfn^s  pect  of  all  property  of  which  he  has  not  made  a  tes- 
d°"d^fnte^tate°     ^^^^     tamentary   disposition   which    is   capable    of  taking 

effect. 

This  is  so  even  where  an  executor  is  appointed;  see  Trovers  v.  Travers,    L.  R.,  14,  Eq.  275. 

This  section  is  the  only  section  in  this  Part  which  applies  to  Parsees. — Act  XXI  of  1865,  s.  8. 
That  Act  contains  special  provisions  as  to  intestate  succession  among  Parsees,  Parsees  having 
a  repugnance  to  treating  females  as  on  an  equality  with  males.  See  Parsee  Succession  Act 
in  extenso,  post. 

Illustrations. 

(a)  A  has  left  no  will.  He  has  died  intestate  in  respect  of  the  whole  of 
his  property. 

(6)  A  has  left  a  will,  whereby  he  has  appointed  B  his  executor,  but 
the  will  contains  no  other  provisions.  A  has  died  intestate  in  respect  of  the 
distribution  of  his  property. 

(c)  A  has  bequeathed  his  whole  property  for  an  illegal  purpose.  A 
has  died  intestate  in  respect  of  the  distribution  of  his  property. 

id)  A  has  bequeathed  £1,000  to  B,  and  £1,000  to  the  eldest  son  of  C, 
and  has  made  no  other  bequest,  and  has  died  leaving  the  sum  of  £2.000  and 
no  other  property.  C  died  before  A  without  having  ever  had  a  son.  A  has 
died  intestate  in  respect  of  the  distribution  of  £1,000. 

A  person  dies  intestate  who  either  has  made  no  testament  at  all  or  has  made  one  not  legally 
valid  or  if  the  testament  he  has  made  be  revoked  or  made  useless  or  if  no  one  became  heir  under 
it  (Wharton's  Law  Succession). 

Prior  to  11  Geo.  IV,  and  Will.  IV,  c.  40,  executors  were,  at  law,  and  in  general,  in  equity 
also,  entitled  beneficially  to  the  residue  not  expressly  disposed  of  or  given  to  them  in  trust — 
Pratt  V.  Sladden,  14  Ves.,  197;  Johnstone  v.  Hamilton,  11  Jur.  N.  S.,  777.  By  the  first  section 
of  that  Act,  the  executor  of  any  person  dying  after  1st  September  1830,  is  to  be  deemed  in  equity 
a  trustee  for  the  persons  who  would  be  entitled  under  the  Statute  of  Distributions  in  respect  of 
undisposed  oj  residue,  unless  it  shall  appear  by  the  will  or  codicil  that  the  executor  was  intended 
to  take  beneficially. 

This  Act  therefore  has  cast  on  the  executor  the  burden  of  proving  from  the  will  a  distinct 
intention  that  it  should  take  the  residue  beneficially. — Juler  v.  Juler,  29  Beav.,  37. 

The  mere  nomination  of  an  executor  only  entitles  the  will  to  probate — 0' Divyer  v.  Greare, 
1  Sw.  and  Tr.,  465. 


*  This  part  does  not  apply  to  Hindus,  etc.  (Act  XXI  of  1870) ;  uor  does  it,  with  the  excep- 
tion of  s.  25,  apply  to  Parsees  (Act  XXI  of  1865,  s.  8). 
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26.     Such  property  devolves  upon  the  wife  or  husband,  or  upon  those 
Devolution  of  such      who  are  of  the  kindred  of  the  deceased,    in  the  order 
property.  g^j^j  according  to  the  rules  herein  prescribed. 

Explanation. — The  widow  is  not  entitled  to  the  provision  hereby  made 
for  her,  if  by  a  valid  contract  made  before  her  marriage  she  has  been  excluded 
from  her  distributive  share  of  her  husband's  estate. 

Under  the  Intestate  Estates  Act,  1890  (53  and  54  Vict.,  c.  29).  special  provisions  have  been 
made  under  tiie  circumstances  therein  stated  regarding  the  widow's  rights,  and  sucli  act  would 
apply  to  persons  governed  by  tiiis  Act  dying  intestate  after  1st  September  1S9(»,  liaving  at  the 
time  of  their  death  an  English  domicile  (vide  s.  5  and  notes  thereunder.) 

The  aforesaid  Act  does  not  apply  to  partial  intestacy. — Twigg  v.   Black  (1892),  1  Ch.,  579. 

In  England,  also,  a  widow's  title  under  the  Statute  may  be  barred  by  a  settlement  before 
marriage  excluding  her  from  her  distributive  share  of  her  husband's  personal  estate  ;  and  even 
in  the  case  of  a  female  infant,  she  may  be  barred  of  her  right  by  such  a  settlement  made  before 
marriage  with  the  approbation  of  her  parents  or  guardians. — Williamson  Executors,  10th  Edn., 
1232-1234  etc. 

The  explanation  to  the  section  has  reference  only  to  contracts  made  before  marriage.  In 
Slatter  v.  Slatter,  (1  Y.  &  C,  Exch.,  28),  the  question  was  raised  but  not  decided,  whether,  by  a 
post-nuptial  settlement,  the  widow  could  be  deprived  of  her  distributive  share,  the  right  to 
the  distributive  share  not  having  been  expressly  excluded  by  the  settlement.  A  ]irovision 
made  by  the  husband  in  his  will  in  lieu  of  the  distributive  share,  does  not  bar  the  widow  from 
taking  under  an  intestacy  on  the  failure  of  legacies. —  Garthfthrtrp  v.  C'halie,  lU  Ves.,  17-18: 
Behering  v.  Stmnford,  3  Ves.,  332. 

In  England,  where  a  husband  has  covenanted  to  eave,  or  that  liis  executor  sh.dl  pay,  to 
his  widow,  a  sum  of  money  or  part  of  his  personal  estate,  and  he  dies  intestate,  so  that  she 
becomes  entitled  to  a  portion  of  his  personal  property  under  the  Statute,  such  distributive 
share  shall  be  a  performance,  or  part-])erformance,  if  less  than  the  amount  covenanted 
{Garthshore  v.  Chalie,  10  Ves.,  16)  ;  and  she  cannot  claim  botli. — Blandi/ v.  Widmorc.  1  P.  VV., 
324. 

27-     Where  the  intestate  has  left  a  widow,  if  he  has  also  left  any  lineal 

descendants,  one-third  of  his  property  shall  belong  to 

has  lef^  a  widow  and     his  widow,  and  the  remaining  two-thirds  shall  go  to 

a'wfdo^^and^kindred     ^^^'^  lineal  def^icendants,  according  to  the  rules  herein 

only,  or  a  widow  and     contained.  If  he  has  left  no    lineal  descendants,  but 

has  left  persons  who  are  of  kindred  to  him,  one-half 
of  his  property  shall  belong  to  his  widow,  and  the  other  half  shall  go  to  those 
who  are  of  kindred  to  him,  in  the  order  and  according  to  the  rules  herein  con- 
tained. If  he  has  left  none  who  are  of  kindred  to  him  the  whole  of  his  pro- 
perty shall  belong  to  his  widow. 

The  last  provision  in  this  section  departs  from  the  law  in  England.  There,  if  an  intestate 
leaves  a  widow,  but  no  next-of-kin,  a  moiety  only  of  the  property  belongs  to  the  widow,  and 
the  other  moiety  goes  to  the  Cmwn. — Cave  v.  Bohtrts.  8  Sim..  214.  As  to  who  are  of  kindred, 
see  s.  20,  supra. 

Sarkies  v.  Prosonomoyee  Dassee,  I.  L.  R.,  6  Cal.,  794. — Hehl.  that  the  widow  of  an  Armenian 
married  before  the  Dower  Act  (XXIX  of  18;:i9)  is  entitled  to  dower  out  of  lands  which  her  hus- 
band held  during  the  marriage  of  an  estate  of  inheritance  as  against  a  Hindu  |>urciiaser  for 
value  from  the  husband  during  his  life,  the  English  law  of  dower  having  been  recognised  amongst 
Europeans  and  Armenians  as  a  branch  of  the  law  of  inheritance. 

Intestate  illegitimate  persons. —  By  a  notification,  dated  the  31st  March  1873,  the  Governor- 
General  in  Council  was  pleased  to  rule  that  the  effects  of  illegitimate  persons  dying  intestate, 
which  have  already  become  escheats  to  the  Government  since  the  Indian  Succession  Act  came 
into  operation,  shall,  after  deduction  of  the  expenses  incurred  and  the  established  proportion  of 
the  Crown's  share,  be  distributed  in  conformity  with  the  aforesaid  Act — Gazette  of  India,  April 
5th.  1873,  Parti,  p.  334. 
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28.     Where  the  intestate  has  let  no  widow,  his  property  shall  go  to  his 

Where  the  intestate     lineal  descendants   or  to  those  who  are  of  kindred  to 

and  where  "he  haff  left     ^""   ^^^  being   lineal   descendants,    according   to  the 

no  kindred.  rules  herein  contained  ;  and  if    he    has  left  none  who 

are  of  kindred  to  him,  it  shall  go  to  the  Crown. 

(Compare  s.  64,  Act  II  of  1874.) 

The  most  usual  cases  whieli  fall  witliin  the  provisions  of  this  section  are  the  estate  of  bas- 
tard's leaving  no  wife  or  children.  Under  the  law  it  is  now  settled  that  tiie  Crown  is  entitled  as 
beneficiary. 

Where  a  bastard  dies  leaving  a  widow  under  tiie  law  of  England,  she  would  only  be  entitled 
to  lialf  and  the  other  half  would  go  to  the  Crown,  but  under  this  Act  she  would  i)e  entitled  to 
the  whole. 

As  regards  right  of  administration  to  a  bastard's  estate  in  India,  the  Administrator-General 
of  Bengal  under  Act  II  of  1874  would  be  entitled  to  administration  to  his  estate,  and  if  he  were 
satisfied  that  the  deceased  was  a  bastard  and  had  left  no  next-of-kin.  it  would  be  his  duty  to 
report  the  facts  to  the  Government  of  India,  who  m  ould  be  at  liberty  to  pass  such  orders  as  they 
deemed  necessary,  having  regard  to  the  Statute  and  notifications  hereinafter  referred  to. 

In  England  tiie  Crown  has  a  right  to  administration,  and  by  f'tatutc  ;}9  and  40  Vict.,  c.  18, 
the  Treasury  Solicitors  Act,  1870,  such  Treasury  Solicitor  is  constituted,  a  Corporation  sole 
with  certain  powers  and  liabilities  (i-'irfe  provisions  of  Statute  as  also  Intestate  Estates  Act,  1884 
and  the  Trustees  Act,  1850). 

Under  Statute  16  and  17  Vict.,  c.  9.5,  s.  27,  wliich  still  applies  to  India,  the  Governor- 
General  has  power  to  make  any  Grant  or  Disposition  of  any  property'  accruing  by  forfeiture, 
escheat  or  otherwise  to,  or  in  favour  of  any  relative  or  connection  of  the  person  from  whom  the 
same  shall  have  accrued,  or  to  or  in  favour  of  any  person  or  jiersons. 

Under  notification,  dated  31st  March  IS7.3,  Gazette  of  India.  5th  April  1873,  Pt.  I\'.  p.  334, 
the  Governor-General  was  pleased  to  rule  tliat  effects  of  illegitimate  persons  dying  intestate 
whicli  had  become  escheats  after  this  Act  had  come  into  operation,  should  after  deduction  of 
expenses  and  proportion  of  Crown's  share  be  distributed  in  conformity  with  the  Act. 

In  a  despatch  of  the  Finance  Dei^artment.  dated  3Ist  October  1865,  the  Secretaiy  of  State 
acquiesced  in  the  proposal  to  allow  estates  escheated  to  Government  to  be  made  over  by  Ad- 
ministrator-General to  Government  to  be  held  for  one  year,  during  which  the  parties  resident 
in  India,  wlio  might  have  claims  on  the  bounty  of  the  Crown  in  respect  of  such  estate  miglit 
make  an  application  and  at  the  expiration  of  that  period  the  result  of  the  investigation  of 
such  claims  were  to  be  reported  for  fiual  decision  of  the  Secretary  of  State. 

This  despatch  further  dealt  with  the  practice  in  disposal  of  the  effects  of  illegitimate  per- 
sons dying  intestate,  viz.,  to  grant  the  residue  to  those  persons  who.  but  for  the  illegitimacy, 
would  have  had  a  claim  thereto,  after  deducting  expenses  inciu-red  and  a  proportion  as  the 
Crown's  share  according  to  the  following  scale  : — 

When  residue  amounts  to  £500 — y'o- 

£500  and  under     £1.000—;,. 

£1,000  and  under    £5,000— ^. 

£5,000  and  under  £10,000— J . 

£10,000  and  ui)wards— i. 

Consideration  to  be  given  to  invalid  testamentarj'  documents. 

If  father  of  illegitimate  had  not  fulfilled  his  duties  as  a  parent,  the  rule  derived  from 
statute,  was  departed  from,  and  preference  given  to  mother  or  her  relations. 

In  case  person  left  a  widow  and  no  known  next-of-kin.  it  was  usual  to  allow  widow  to  re- 
tain the  estate  in  payment  of  Crown's  share  according  to  foregoing  scale,  leaving  lier  responsible 
for  any  claim  preferred  by  persons  on  account  of  relationship  to  the  deceased. 

By  a  further  notification  of  the  Home  Department  ])ublished  in  the  supplement  to  the 
Gazette  of  India,  Nov.  5,  1898,  p.  1923,  the  following  scale  m  as  fixed  as  to  Crown  share  : — 

When  residue  amounts  to  less  than  Rs.  5,000 — J. 

When  residue  not  less  than  Rs.        5,000.  but  less  than  Rs.  10,00(»— L 

Do.                 do.             Rs.       10,000,       do.       do.  Rs.  50.00(»— i. 

Do.                 do.             Rs.       50,000,       do.       do.  1,10.000—1. 

Do.                 do.             Rs.   1,10,000  and  upwards  — ',. 

It  was  also  declared  that  when  estates  had  to  be  distributed  in  England  the  Crown's 
share  in  India  was  first  to  be  deducted. 
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PART  v.* 

Of  the  Distribution  of  an  Intestate's  Property. 
(a)   Where  he  has  left  lineal  descendants. 

29.  The  rules  for  the    distribution    of  the    intestate's   property   after 

deducting  the  widow's    share  (if  he  has  left   a   widow) 

Rules  of  distribution.  ^.i-i-         ij  jj.  rn 

amongst  his  lineal  descendants,  are  as  lollows  :— 
As  to  widow's  share  see  notes  and  tables  hereinbefore  set  out. 

30.  Where  the  intestate  has  left  surviving  him  a  child  or  children,  but 

,,r^       ^x,    ■.    ^  ^       no  more  remote  lineal  descendant    through  a  deceased 
VThere  the  intestate         ,  .,  ,       ,  ,        i     n  i     i  ,      i  •  •    •  ^  ■^  i 

has   left    a  child   or     child,  the  property  shall  belong  to  his  surviving  child, 
children  only.  ^^  there  be  Only  one,  or  shall  be  equally  divided  among 

all  his  surviving  children. 

A  posthiimous  child  has  the  same  rights,  for  a  child  in  ventre  sa  mere,  at  the  time  of  the 
father's  death  has  the  same  rights  as  a  child  born  during  the  father's  life-time. 

A  child  legitimate  by  the  law  of  domicile  but  illegitimate  according  to  English  Law  is  en- 
titled to  a  share  as  one  of  the  next-of-kin  in  the  personal  estate  of  an  intestate  dying  domiciled 
in  England  under  the  Statute — Be  Goodman''  s  Trvsts,  17  C.  D.,  p.  266. 

In  order  that  a  child  may  be  legitimated  by  the  subsequent  marriage  of  its  parents,  the 
father  must  be  domiciled  both  at  the  child's  birth  and  marriage  in  a  coinitry  which  allows  of 
such  legitimation — In  re  Grove  Voucher  v.  Solicitor  of  Treasury,  40  Ch.  D.,  216. 

As  to  movable  property,  succession  is  regulated  according  to  the  law  of  the  country  in 
which  the  intestate  had  his  domicile  at  the  time  of  his  death — s.  5,  supra.  'Child'  or  'children,' 
therefore,  must  refer  to  a  child  or  children  legitimate  according  to  the  law  of  the  country  in 
which  the  intestate  had  his  domicile  at  the  time  of  his  death. — Doe  v.  Vardill,  5  B.  &  C,  451  ;  In 
re  Ewin,  1  Crompt.  &  Jerv.,  156;  Williams  on  Executors.  10th  Edn..  pp.  1256  etc. 

31.  Where  the  intestate  has  not  left  surviving  him  any  child,  but  has 

left    a    grandchild    or    grandchildren    and    no    more 
hasie*t^nocVimfbuta     remote    descendant    through  a  deceased    grandchild, 
chfidren^^*^  °^  grand      ^j^g  property  shall    belong    to    his     surviving  grand- 
child, if  there  be  only  one,  or  shall  be  equally  divided 
among  all  his  surviving  grandchildren. 

See  table  of  succession  hereinbefore  set  out.  The  grandchild  or  grandciiildren  under  the 
circumstaiices  set  out  in  this  section  take  in  their  own  right  and  not  through  their  parents,  they 
therefore  being  the  next-of-kin  take  "per  capita." 

The  grandchild  or  grandchildren  here  take  in  their  own  right  per  capita,  for,  as  the 
children  of  the  intestate  are  all  dead,  thev  are  the  next-of-kin — WaL'h  v.  Walsh,  1  Eq.  Ca. 
Abr.,  249,  pi.  7. 

lUustratiotis. 

(a)  A  has  three  children,  and  no  more  :  John.  Mary  and  Henry.  They 
all  die  before  the  father  :  John  leaving  two  children,  Mary  three,  and  Henry 
four.  Afterwards  A  dies  intestate,  leaving  those  nine  grandchildren  and  no 
descendant  of  any  deceased  grandchild.  Each  of  his  grandchildren  shall 
have  one-ninth. 

This  is  the  case  of  Wahh  v.  Walsh.  ]  Eq.  Ca.  Abr..  249-  i  i.  7.  cited  in  Williams  on 
Executors.  10th  Edn.,  1239. 


*  This  Part  does  not  apply  to  Parsees  (Act  XXI  of  1865) ;  nor  to  Hindus,  etc.  (Act  XXI 
of  1870). 
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(&)  But  if  Henry  has  died  leaving  no  child,  then  the  whole  is  equally 
divided  between  the  intestate's  five  grandchildren,  the  children  of  John 
and  Mary. 

(c)  A  has  two  children  and  no  more  :  John  ana  Mary.  John  dies  be- 
fore his  father,  leaving  his  wife  pregnant.  Then  A  dies,  leaving  Mary  sur- 
viving him,  and  in  due  time  a  child  of  John  is  born.  A's  property  is  to  be 
equally  divided  between  Mary  and  such  posthumous  child. 

This  illustration  is  hardly  apposite  to  the  present  section,  which  deals  with  cases  where  the 
intestate  had  left  no  child  ;  see  s.  33,  infra.      The  posthumous  child   takes  by  representation. 

32.     In  like  manner,  the   property  shall  go   to 

Where  the  intestate     ^^^  surviving  lineal  descendants  who  are  nearest  in 

has  left   only    great     degree  to  the  intestate,  where  they  are  all  in  the  degree 

neai  descendants  in  a  of  great  grandchildren  to  him,  or  are  all  in  a  more 
remoter  degree.  ^^^^^^  ^^^^^^ 

This  section  applies  only  where  the  lineal  descendants  are  all  in  the  same  degree,  and  they 
take  equally,  or  per  capita. 

See  table  of  succession  hereinbefore  set  out. 

33.     If  the  intestate  has  left  lineal  descendants  who  do  not  all  stand  in 

,xr.-       ^1,    ■  ^    ^  the  same  degree  of  kindred  to  him,  and  the    persons 

W^here  the  intestate  i         i  i  j  i  i     i    ,• 

leaves  lineal  descend-  through  wliom  the  more  remote  are  descended  from 
same  degree  of"  kin^  him  are  dead,  the  property  shall  be  divided  into  such 
througi?^™vhom^^the  ^  number  of  equal  shares  as  may  correspond  with  the 
more  remote  descent     number  of  the  lineal  descendants  of  the  intestate  who 

either  stood  in  the  nearest  degree  of  kindred  to  him  at 
.  his  decease,  or,  having  been  of  the  like  degree  of  kindred  to  him,  died 
before  him  leaving  lineal  descendants  who  survived  him  ;  and  one  of  such 
shares  shall  be  allotted  to  each  of  the  lineal  descendants  who  stood  in  the 
nearest  degree  of  kindred  to  the  intestate  at  his  decease  ;  and  one  such  share 
shall  be  allotted  in  respect  of  each  of  such  deceased  lineal  descendants  ; 
and  the  share  allotted  in  respect  of  each  of  such  deceased  lineal  descend- 
ants, shall  belong  to  his  surviving  child  or  children  or  more  remote  lineal 
descendants,  as  the  case  may  be  ;  such  surviving  child  or  children  or 
more  remote  lineal  descendants  always  taking  the  share  which  his  or 
their  parent  or  parents  would  have  been  entitled  to  respectively  if  such 
parent  or  parents  had  survived  the  intestate. 

■  Illustrations. 

P  (a)  A  had  three  children — John,  Mary  and  Henry  ;  John  died,  leaving 
four  children,  and  Mary  died,  leaving  one,  and  Henry  alone  survived  the 
father  on  the  death  of  A  intestate,  one-third  is  allotted  to  Henry,  one -third  to 
John's  four  children,  and  the  remaining  third  to  Mary's  one  child. 

(6)  A  left  no  child,  but  left  eight  grandchildren,  and  two  children  of  a 
deceased  grandchild.  The  property  is  divided  into  nine  parts,  one  of  which 
is  allotted  to  each  grandchild ;  and  the  remaining  one-ninth  is  equally  divided 
between  the  two  great  grandchildren. 

(c)  A  has  three  children— John,  Mary  and  Henry  ;  John  dies  leaving 
four  children,  and  one  of  John's  children  dies  leaving  two  children.  Mary 
dies  leaving  one    child.     A  afterwards   dies  intestate.     One-third    of  his 
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property  is  allotted  to  Henry  ;  one-third  to  Mary's  child  and  one-third  is 
divided  into  four  parts,  one  of  which  is  allotted  to  each  of  John's  three 
surviving  children,  and  the  remaining  part  is  equally  divided  between  John's 
two  grand -children. 

See  table  of  succession  hereinbefore  set  out. 

The  rule  in-England  seems  to  be  different.  Thus,  in  le  Ro.-^s' s  Trust  |L.  R.,  13  Eq..  286: 
<s.e.),  41  L.  ,1..  Chan..  13(>|,  it  was  decided  that  where  an  intestate  left  no  children,  but  grand- 
cliild'ren  and  great  graudeliildren  only,  they  take  per  stirpes,  the  shares  being  calculated  with 
reference  to  tlie  number  of  children  leaving  descendants  and  not  witli  reference  to  the  number 
of  grandchild,  en.  In  that  case  Wickens,  V.  C.  said  :  "If  there  are  descendants,  but  no  child- 
ren living  to  share  the  estate,  is  it  to  be  divided  into  as  many  shares  as  there  were  children  who 
have  left  living  descendants,  find  the  dfccndfints  of  each  such  diild  are  to  take  as  reircsent- 
ing  the  child,  and  of  vourse  only  the  child's  share.' " 

(b)      Where  the  Intestate  has  left  no  lineal  descendants. 

34.     Where  an  intestate  has  left  no  lineal  descen- 
tioni where  th^l'int'e"-     dants,  the  rules   for   the  distribution    of    his    property 

tate  has  left  no  lineal  (after  deducting  the  widow's  share,  if  he  has  left  a 
<ieseendants.  ^    .  /=> 

Widow)  are  as  toilows  : — 

See  table  of  succession. 

Where  intestate's  35.  If    the  intestate's  father  be  living,  he  shall 

father  is  living.  succeed  to  the  property. 

See  table  of  succession. 

Administrator-General  of  Madras  v.  Ananduchari  and  others.  I.  L.  R..  9  Mad., 
p.  466— According  to  Hindu  law  a  marriage  between  Barhnians  is  binding,  although  the  con- 
summation ceremony  or  consummation  never  takes  place. 

If  a  Hindu  becomes  a  convert  to  Christianity  and  dies  intestate,  succession  to  his  estate  is 
governed  by  the  Indian  Succession  Act,  1865. 

A  K.  a  Brahman,  went  through  a  Hindu  marriage-ceremony  with  S,  a  Brahman  girl  of 
ei»ht  years  of  age  in  185U.  The  marriage  was  never  consummateil  nor  was  the  consummation 
ceremony  performed. 

In  1851.  A  K  was  converted  to  Christianity.  S  refused  to  live  with  him,  because  he  was 
an  out-caste,  and  in  1857.  -S'  renounced  all  claims  on  him  or  his  estate. 

In  1858,  A  K  went  through  a  Christian  form  of  marriage  with  il/.  In  lh'81.  A  K  died  in- 
testate, and  ))Ossession  was  taken  of  his  estate  by  the  Administrator-C'eneral.  S  claims  the 
estate  from  tlie  Administrator-General. 

Her  suit  was  dismissed  on  the  ground  that  ^4  K  having  died  an  out-caste  and  degraded, 
and  his  degradation  not  atoned  for  under  Hindu  law.  no  right  of  inheritance  remained  to 
her.     Before  judgment  was  delivered  «S'  died  and  the  suit  abated. 

In  a  suit  filed  by  the  Administrator-General  to  have  the  estate  administered  by  the  Court. 
the  claimants  were  ( 1 )  the  father  of  A  K.  (2)  the  brother  of  A  K  undivided  from  his  father.  (3) 
the  executor  of  M. 

Held,  that  )S  was  the  wife  of  A  K,  when  he  went  through  the  form  of  marriage  with  M,  and 
that,  but  for  the  fact  that  (S'  had  relinquished  her  rights,  S  would  have  been  entitled  on  the  death 
of  A  K  to  such  portion  of  his  estate  as  the  law  assigned  to  her  as  his  widow. 

Held,  also  that,  under  s.  35  of  the  Indian  Succession  Act,  1865,  the  father  of  J  A' was 
entitled  to  the  M-hole  of  the  estate. 

36-  If  the  intestate's  father  is  dead,  but  the  intestate's  mother  is  living, 

and  there  are  also  brothers  or  sisters  of  the  intestate 

fathers  dead,  b\it  his     living,  and  there  is  no  child  living  of    any  deceased 

^st^i'rs^Jrnvinl'.^"'*     brother  or  sister,  the  mother  and  each  living  brother 

or  sister  shall  succeed  to  the  property  in  equal  shares. 

See  table  of  succession  before  set  cut. 
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Illustration. 

A  dies  intestate,  survived  by  his  mother  and  two  brothers  of  the  full- 
blood,  John  and  Henry,  and  a  sister  Mary,  who  is  the  daughter  of  his  mother, 
but  not  of  his  father.  The  mother  takes  one-fourth,  each  brother  takes  one- 
fourth,  and  Mary,  the  sister  of  half-blood,  takes  one-fourth. 

37.  If  the  intestate's  father  is  dead,  but  the  intestate'smother  is  living, 

t    t  tes     ^^^  ^^  ^^y  brother  or  sister,  and  the  child  or  children 

father  is  dead,  and  his     of  any  brother  or   sister  who   may   have   died  in  the 

Ke^r'andchiM^lnof     intestate's    lifetime   are  also   living,  then  the  mother 

^"^is^er^are^ivin*K  ^^     ^"^  ^^^^^  living  brother  or  sister,  and  the  living  child  or 

children  of  each  deceased  brother  or  sister,  shall  be 
entitled  to  the  property  in  equal  shares,  such  children  (if  more  than  one) 
taking  in  equal  shares  only  the  shares  which  their  respective  parents  would 
have  taken  if  living  at  the  intestate's  death. 

llhistration. 

A,  the  intestate,  leaves  his  mother,  his  brothers,  John  and  Henry,  and 
also  one  child  of  a  deceased  sister,  Mary,  and  two  children  of  George,  a 
deceased  brother  of  the  half-blood,  who  was  the  son  of  his  father  but  not  of 
his  mother.  The  mother  takes  one-fifth,  John  and  Henry  each  take  one- 
fifth,  the  child  of  Mary  takes  one-fifth,  and  the  two  children  of  George  divide 
the  remaining  one-fifth  equally  between  them. 

In  England,  prior  to  the  Statute  (1  Jae.  II,  c.  7),  the  mother  enjoyed  an  equality  with  the 
father  of  an  intestate  as  to  taking  the  whole  of  his  property  in  the  event  of  his  dying  intestate 
■without  wife  and  children.  Under  s.  7  of  that  Statute,  the  law  there  is  now  as  it  has  been 
declared  by  this  section. 

The  principle  upon  which  the  alteration  was  made  was,  that  it  was  thought  unreasonable 
that  the  mother,  by  marrying  again,  might  transfer  all  to  another  husband — Bfackborovgh  v. 
Davis,  1  P.  Wms.,  49,  per  Lord  Holt. 

In  England  also,  brothers  and  sisters  of  the  half-blood  share  with  their  mother — Jessop 
V.  Watson,  I  M.  &  K.,  665  ;  Burnet  v.  Mann,  1  Ves.  Sen.,  156. 

38-  If  the  intestate's  father  is  dead,  but  the  intestate's  mother  is  living, 
and  the  brothers  and  sisters  are  all  dead,  but  all  or  any 
fa^er^ls  dead^.^^and  ^^  them  have  left  children  who  survived  the  intestate, 
his  mother  and  the  the  mother  and  the  child  or  children  of  each  deceased 
ceased  brother  or  sis-  brother  or  sister  shall  be  entitled  to  the  property  in 
ter  are  living.  equal  shares,  such  children  (if  more  than  one)  taking 

in  equal  shares  only  the  share  which  their  respective  parents  would  have 
taken  if  living  at  the  intestate's  death. 

Illustration. 

A,  the  intestate,  leaves  no  brother  O:'  sister,  but  leaves  his  mother  and  one 
child  of  a  deceased  sister,  Mary,  and  two  children  of  a  deceased  brother, 
George.  The  mother  takes  one-third,  the  child  of  Mary  takes  one-third, 
and  the  children  of  George  divide  the  remaining  one-third  equally  between 
them. 

See  table  of  succession  before  set  out. 
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"Where  Intestate's  "^'     ^^  ^^^  intestate's  father  is  dead,  but  the  in- 

fatheris  dead,  but  his     testate's  mother  is  livinff,  and  there  is  neither  brother 

mother  IS  living,  and  .  ,  ..,      j-    ^        i       ^i  •    ,  e  .-,       ■ 

there  is  no  brother,     nor  sister,  nor  child  01  any  brother  or  sister  of  the  m- 
i.orsisternor  nephew.     Restate,  the  property  shall  belong   to  the  mother. 

That  is,  reiiresentation  is  not  to  be  carried  beyond  brother's  and  sister's  children.     The 
law  is  similar  in  England. — Stanley  v.  Stanlty,  1  Atk.,  455,  per  Lord  Hardwicke. 

See  table  of  succession  before  set  out. 

40.     Where  the  intestate  has  let  neither  lineal  descendant,  nor  father 

nor  mother,  the  property  is  divided  equally  between  his 

h^i'eft^neith'lr^itnli!     brothers  and  sisters  and  the  child  or  children  of   such 

descendant  nor  father     Qf    them  as  may  have  died  before  him,  such  children 

(if  more  than  one)  taking  in  equal  shares  only  the 
share  which  their  respective  parents  would  have  taken  if  living  at  the  in- 
testate's death. 

Here,  as  in  England,    brothers  and  sisters,    though  in  the  same  degree,  are    prefeiTed  to 
grand-parents — Winchelsea  \.  Nordiff,  1  Vern.,  403;   Evelyn  v.  Evelyn,  3  Atk.,  762. 

See  table  of  succession  before  set  out. 

Where  intestate  has  ^^'     ^^  the  intestate  left  neither  lineal  descendant 

left  neither  lineal  de-     y\ov  parent,  nor  brother,  nor  sister,    his  property  shall 
scendant,  nor   parent,      ,        i ■     .  t     i  n  .i  e  ^  •  ^    ,•  ■, 

nor    brother,   nor     be  divided  equally   among  those  of  his  relatives  who 
^^^^^^-  are  in  the  nearest  degree  of  kindred  to  him. 


Illustrations. 

[a)  A,  the  intestate,  has  left  a  grandfather  and  a  grandmother,  and  no 
other  relative  standing  in  the  same,  or  a  nearer  degree  of  kindred  to  him. 
They,  being  in  the  second  degree,  will  be  entitled  to  the  property  in  equal 
share,  exclusive  of  any  uncle  or  aunt  of  the  intestate,  uncles  and  aunts  being 
only  in  the  third  degree. 

(6)  A,  the  intestate,  has  left  a  great-grandfather  or  great -grand- 
mother, and  uncles  and  aunts,  and  no  other  relative  standing  in  the  same  or 
a  nearer  degree  of  kindred  to  him.  All  of  these  being  in  the  third  degree, 
shall  take  equal  shares. 

(c)  A,  the  intestate,  left  a  great-grandfather,  an  uncle,  and  a  nephew, 
but  no  relative  standing  in  a  nearer  degree  of  kindred  to  him.  All  of  these 
being  in  the  third  degree,  shall  take  equal  shares. 

{d)  ■  Ten  children  of  one  brother  or  sister  of  the  intestate,  and  one 
child  of  another  brother  or  sister  of  the  intestate,  constitute  the  class  of  rela- 
tives of  the  nearest  degree  of  kindred  to  him.  They  shall  each  take  one- 
eleventh  of  the  property. 

See  table  of  succession  before  set  out. 

42.     Where  a  distributive  share  in  the  property  of  a  person  who  has  died 
Children  s  advance-     intestate  shall  be  claimed  by  a  child,  or  any  descendant 
ments    not    ^o^^^®     of  a  child  of  such  person,  no  money  or  other  property 
pot.  which   the   intestate  may,  during   his   life,  have  paid, 

given,  or  settled  to,  or  for  the  advancement  of  the  child  by  whom  or  by 
whose  descendant  the  claim  is  made,  shall  be  taken  into  account  in  estimat- 
ing such  distributive  share. 
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Dhanjibhii  Bomanji  Giijrat  {plaintiff)  v.  Navazhai  and  others  {dcjtndnKt.s)^  1.  L.  R.  2 
Bom.,  p.  75 — In  excluding  by  «.  8  of  the  Parsee  Succession  Act,  from  application  to  Parsees,  8.42 
of  the  Indian  Succession  Act.  which  repeals  the  English  rule  as  to  advancement  contained  in 
the  Statute  of  Distribution,  s.  5.  it  was  not  the  intention  of  tlie  Legislature  to  preserve  the 
last-mentioned  rule  in  force  for  the  Parsee  communit3^ 

Semhle  that  the  rule  followed  by  the  Courts  of  equity  in  Kiiglau'!,  whereby,  notwith- 
standing the  provisions  of  the  Statutes  of  Limitation,  the  .share  of  one  of  the  ne.xt-of-kin  in 
the  estate  of  an  intestate,  while  in  the  hands  of  the  administrator,  is  liable  for  a  debt  due 
by  the  next-of-kin  to  the  deceased,  though  barred  at  the  date  of  the  death  of  the  latter  is 
to  be  applied  in  the  Courts  of  Britisli  India.  The  rule  laid  down  in  Graham  v.  Londonderry 
(3  Atk.,  393),  with  regard  to  a  husband's  rights  over  ornaments  given  to  his  wife  by  her 
father,  applied  to  Parsees. 

This  section  gets  rid  of  the  English  rule  that  such  children  as  have  any  estate  by  settle- 
ment, or  who  shall  have  been  advanced  by  the  intestate  of  his  life-time  by  pecuniary  por- 
tions, must  bringtheamountof  their  advancement  into  hotchpot,  so  as  to  make  the  estate  of  all 
the  children  to  be  equal  as  nearly  as  can  be  estimated. 

Upon  this  subject  the  Commissioners  in  their  Report  say  : — "  We  propose  to  omit  the  rule 
of  English  law,  by  which,  in  cases  of  total  intestacy,  anything  which  a  child  may  have  received 
from  the  fatlier  in  his  life-time  by  way  of  advancement,  is  deducted  from  his  share  of  his  father's 
estate.  This  rule,  though  founded  upon  a  desire  to  equalize,  as  far  as  possible,  the  benefit 
derived  by  children  from  their  father's  property,  often  fails  to  effect  that  object,  and  proves 
productive  of  considerable  inconveniences.  It  tends  to  encourage  minute  and  difficult 
iuvestigations  of  matters  of  family  account,  and  it  frequently  interferes  with  the  arrangement 
of  a  father,  who  has  given  property  to  a  child  by  way  of  advancement,  and  yet  has  not  seen  fit 
to  make  any  alteration  in  his  testamentary  disposition,  and  these  evils,  which  are  often  felt  in 
England,  would  be  still  more  felt  in  India." — Gazette  of  India,  July  1st,  18G4,  p.  53. 

The  English  rule  only  applied  in  the  case  of  intestate  fathers — Holt  v.  Frederick   2  P  Wms 
356. 

Moneys  advanced  by  a  mother  were  never  required  to  be  brought  into  hotchpot. Ibid. 


PART  VI. 


OF  THE  EFFECT  OF  MARRIAGE  AND  MARRIAGE  SETTLE- 
MENTS ON  PROPERTY. 

43.  The  husband  surviving  his  wife  has  the  same 
an^'^  wfdow  '^rispe^J-  rights  in  respect  of  her  property,  if  she  die  intestate,  as 
tiveiy.  the  widow  has  in  respect  of  her  husband's  property,  if 

he  die  intestate. 
Under  the  English  Law  the  husband  succeeds  to  the  whole  of  the  wife's  personal  property. 

Under  s.  24  of  the  Indian  Divorce  Act  a  separated  wife  is  to  be  deemed  a  spinster,  and  she 
may  dispose  of  property  by  her  will,  and  in  case  she  dies  intestate  the  same  is  to  go  as  if  the  hus- 
band was  dead. 

This  section  does  not  apply  to  Parsees  (Act  XXI  of  1865,  «.  S). 

44.  If  a  person  whose  domicile  is  not  in  British  India  marries  in  British 
India  a  person  whose  domicile  is  in  British  India, 
No  rights  to  pro-  neither  party  acquires,  by  the  marriage,  any  rights  in 
fn'^I^ntlnu^Z'set.  respect  of  any  property  of  the  other  party  not 
tiement.  acquired  by  comprised  in  a  settlement  made  previous  to  marriage, 
person  domiciled  and  which  he  Or  she  would  not  acquire  thereby  if  both 
td^in^B?iUsh  indlk*:""     were  domiciled  in  British  India   at  the  time  of    the 

marriage. 
This  section  applies  to  Parsees  (Act  XXI  of  1865,  s.  8).     See  notes  and  cases  under  s.  4,  ante^ 

*  This  Part  does  not  apply  to  Hindus,  &c.  (Hindu  Wills  Act,  XXI  of  1870).  With  the 
exception  of  s.  43  it^applies  to  Parsees  (Act  XXI  of  1865,  s.  8). 

H,  SA  3 
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It  has  been  held,  that  s.  4  of  this  Act,  •wliich  declares  that  no  i)erson  shall  by  marriage 
acquire  any  interest  in  tlie  ])roperty  of  the  ])erson  whom  he  or  she  marries,  does  not  apply  in 
respect  of  the  movable  property  of  persons  not  having  an  Indian  domicile — Miller  v.  Adminis- 
trator-General, I.  L.  R.,  1  Cal.,  412.  By  this  section  it  was  said  in  that  case  that  where  either  of 
the  parties  has  an  Indian  domicile,  and  the  marriage  takes  i)lace  in  India,  the  Legislature  has 
submitted  the  rights  of  the  parties  both  as  to  movables  and  immovables  to  tlie  territorial 
law  of  India.  "To  that  extent.'"  says  Markby,  J.,  "' the  jus  gren//«m,  or  common  law  of 
nations,  has  been  set  aside  or  modified.  From  this  i)oint  of  view  it  is  easy  to  see  wliy  s.  4  and 
s.  44  are  kept  apart.  The  two  sections  deal  with  different  subjects.  The  former  declares  the 
general  lex  loci  of  India  ;  the  second  lays  down  a  special  rule  in  a  particular  case."  It  is  to  be^ 
observed,  however,  as  appointed  out  by  Sale,  J.,  in  Hill  v.  Administrator-General,  I.  L.  R.,  23* 
Oal.,  506,  that  in  Miller  v.  Administrator-General  the  question  whether  ss.  4  and  44  did  in  any 
■way  affect  the  rights  of  succession  was  not  dealt  with  as  necessarily  arising  in  the  case. 

In  the  case  of  Hill  v.  Administrator-General  the  plaintiff  who  had  an  English  domicile  was 
married  in  British  India  in  1872  to  his  wife  who  was  assumed  to  have  had  at  the  time  of  her 
marriage  an  Indian  domicile.  In  1879  the  wife  who  was  entitled  to  a  certain  sum  of  money  died, 
leaving  a  mother  and  a  brother.  The  husband  claimed  to  be  entitled  under  t!ie  English  law 
to  the  entire  fund,  but  a  question  was  raised  as  to  whether  her  next-of-kin  were  not  under  the 
Indian  Succession  Act  entitled  to  one-half  of  the  fund,  and  the  opinion  of  Markby,  J.,  in  Miller 
V.  Administrator-General  was  relied  upon.  The  Court  was  of  opinion  that  ss.  4  and  44 
Bhould  be  understood  as  laying  down  the  general  rule  as  to  tiie  immediate  effect  of  marriage  in 
respect  of  the  movable  property  of  the  parties  not  comprised  in  any  ante-nuptial  settlement 
and  not  as  affecting  any  right  of  succession.  To  adopt  the  view  that  ss.  54  and  44  were  appli- 
cable to  rights  of  succession  would  bring  the  sections  into  direct  conflict  with  ss.  5,  15,  27,  and 
43  of  the  Act.  It  was  therefore  held  that  s.  44  had  no  application  to  the  case,  and  that  the 
plaintiff  was  entitled  to  the  whole  fund. 

45.     The    property    of  a  minor    may   be    settled  in  contemplation  of 

„  ,,,         .....      marriage,    provided  the    settlement  be  made    bv  the 
Settlement     of    mi-  .  -.i     ^i  ,     ,•  r    ,i  •         ,        r'.i 

nor's  property  in  con-     mmor  With  the   approbation   01    the  minors    lather, 

rS^"°°    °^   "'^''"     or    if   he    be   dead    or    absent   from    British    India, 

with  the  approbation  of  the  High  Court. 

This  section  applies  to  Parsees  (Act  XXI  of  1865,  s.  8). 


PART  VII.* 

OF  WILLS  AND  CODICILS. 

46.      Every  person  of  sound     mind    and    not    a 
^*makin^ wills. °^       minor,    may  dispose  of  his  property  by  will. 

This  section  applies  to  Hindus,  &c.,  under  the  Hindu  Wills  Act. 

Generally  sjieaking  it  may  be  stated  that  all  persons  are  capable  of  disjiosing  of  their  estate 
by  a  will,  such  persons  having  sufficient  discretion,  free-will,  and  who  have  not  been  guilty 
of  certain  offences. 

Banubi  v.  Narsingrao,  I.  L.  R.,  31  Bom.,  250. — A  statement  in  a  will  that  the  testator 
has  at  a  former  time  given  away  or  set  apart  property  to  charity  is  not  a  testamentary  devise. 

Woomesk  Chnnder  Biswas  v.  Rashmoni  l)assi,.l.  L.  R.,  21  Cal.,  279  :  I.  L.  R..  25  Cal.,  824; 
2C.  W.  N.,  321.  — In  all  cases  in  which  evidence  is  conflicting  it  is  the  duty  of  a  Court  of 
appeal  to  have  great  regard  to  the  opinion  formed  by  the  judge  in  whose  presence  the  witnesses 
gave  their  evidence  as  to  the  degree  of  credit  to  be  given  to  it.  In  ordinary  cases  execution  of 
a  will  by  a  competent  testator  raises  the  presumption  that  he  knew  and  approved  of  the 
contents  of  the  will — also  will  the  competency  of  testator  be  presumed.  But  where  mental 
capacity  of  the  testator  is  challenged  by  evidence — the  Court  ought  to  find  upon  the  evidence 
whether  the  testator  was  of  sound  disposing  mind  and  did  know  and  approve  of  the  contents  of 
the  will.     See  aI>o  Dawlat  Koer  v.  Rumyhid  Das,  I.  L.  R.,  25  Cal.,  459  ;  2  C.  \V.   X. ,  1 77. 

*  Of  thi:^  Part,  ss.  46,  48  and  49  apply  to  tlie  wills  of  Hindus,  Jainas,  Sikhs,  and  Buddhists 
in  the  Lowet  Provinces  of  Bengal,  and  in  the  towns  of  Madras  and  Bombay,  under  Act  XXI  of 
1870. 
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Romesh  Chunder  Mukerjee  v.  Rajani  Kant  Mukerfee,  I.  L.  R.,  21  Cal.,  I. — On  a  question  of 
fact  raised  in  1887  Avhetlier  an  alleged  testator  had  or  had  not  been  able  to  execute  his  ^vill  as 
he  was  said  to  have  done  d>n-ing  his  last  illness,  the  judgment  of  the  District  Court  in  the 
affirmative  was  restored.  The  judgment  of  the  High  Court  which  would  have  revoked  the 
probate  of  1882  was  reversed  upon  consideration  of  eonfiicting  evidence  as  to  mental 
cajiacitv  of  testator  and  as  to  genuineness  of  iiis  signature.  See  also  Chotey  Narain  Sinqh 
v.  Ratun  Koer.  1.  L.  K..  22  Cal.,  519  :   L.  R.,  22  I.  A.,  12. 

Sajld  All  v.  Ihad  Ali.  I.  L.  R..  2,3  Cal.,  1 ;  L.  R.,  23  I.  A.,  171. --Although  mental  faculties  of 
a  person  sutt'eriug  from  ))artial  jiaralysis  may  liave  been  affected  by  his  physical  weakness  he 
may  still  be  capable  of  devising  and  of  executing  a  will  of  simple  character,  although  unfit  to 
originate  or  to  comprehend  all  the  details  of  a  complicated  settlement.  In  order  to  constitute 
an  insane  delusion  affecting  tlie  question  of  testamentary  capacity,  it  should  be  shown  not 
only  was  it  unfounded  but  also  that  it  was  so  destitute  of  foundation  that  no  one  save  an 
insane  person  would  have  entertained  it.  See  also  Mahomed  Jafferbhai  v.  Danii  Janhai 
1  C.  W.  N.,  481 :  I.  L.  R.,  22  Bom.,  17  :   L.  R.,  24  I.  A..  148. 

Liichho  Hibi  v.  Gopi  Narain,  I.  L.  R..  23  All..  472. — If  a  party  writes  or  prepares  a  will  under 
Tihicli  lie  takes  a  benefit  or  if  any  otlier  circumstances  exist  which  excite  the  suspicion  of  the 
Court  and  whatever  tlieir  nature  may  be  it  is  for  those — who  propound  the  Mill  to  remove 
such  suspicion  and  it  is  wlien  this  is  done  that  the  onus  is  thrown  on  the  other  side  to  prove 
fraud  or  undue  influence. 

Woomcsh  Chunder  Blficits  v.  Rashmani  Dassi,  I.  L.  R..  21  Cal..  270. — In  all  cases  in  whicii 
the  evidence  is  confiicting.  it  is  the  duty  of  a  Court  of  Appeal  to  have  great  regard  to  the 
opinion  formed  b}^  the  Judge  in  whose  presence  the  witnesses  gave  their  evidence,  as  to  the 
degree  of  credit  to  be  given  to  it  ;  and  probably  the  advantage  of  hearing  the  witnesses  give 
their  evidence  is  of  special  value  where  thei'e  is  conflict  between  them  as  to  the  mental 
<'a-pacity  of  a  person  whose  conduct  they  have  observed,  and  whose  state  of  mind  they  depose 
to  :  for  the  original  Court  has  not  merely  the  better  opportunity  of  judging  of  the  truthfulness 
of  the  evidence  from  the  manner  in  which  it  is  given,  but  also  of  judging  how  far  the  witnesses 
possess  those  (|ualities  on  whicli  depends  much  of  the  value  of  evidence  given  in  good  faith, 
viz.,  power  of  observation,  power  of  judgment,  accuracy  of  expression,  and  general 
intelligence,  which  are  of  special  importance  in  cases  where  the  execution  of  a  will  is  disputed 
on  the  giound  that  at  the  time  the  will  was  alleged  to  have  been  made,  the  mental  capacity  of 
the  testator  was  such  that  it  was  doubtful  whether  the  will  could  have  been  "  didy  executed.' 

"■  Due  execution  ""  of  a  will  implies  not  only  that  the  testator  was  in  such  a  state  of  mind  as 
to  be  able  to  authorize,  and  to  know  he  was  authorizing,  the  execution  of  a  document  as  his  will, 
but  also  tliat  he  knew  and  appioved  of  the  contents  of  the  instrument  ;  and  in  such  cases  of  dis- 
puted execution  the  judge  should  consider  and  express  an  opinion  upon  both  these  questions. 

In  oi'dinary  cases  execution  of  a  will  by  a  competent  testator  raises  the  presumption  (suffi- 
cient, if  nothinir  appears  to  the  contrary,  to  establish)  that  he  knew  and  approved  of  the  contents 
of  the  will.  Also  under  ordinary  circumstances  the  competency  of  a  testator  will  be  presumed 
if  nothing  appears  to  rebut  the  ordinary  presumption  :  ordinarily,  therefore,  proof  of  execution 
of  the  will  is  enough.  But  where  the  mental  capacity  of  the  testator  is  challenged  by  evidence, 
which  shows  that  it  is.  to  say  the  least,  very  doubtful  whether  his  state  of  mind  was  such  that 
he  could  have  "  duly  executed  "  the  will  as  he  is  alleged  to  have  done  the  Court  ought  to  find 
wlietlier  upon  the  evidence  the  testator  was  of  sound  disposing  mind  and  did  know  and  ap- 
prove of  the  contents  of  the  will. 

Wliere  this  had  not  been,  the  Appellate  Court  after  considering  the  whole  evidence  held, 
eontraiy  to  the  decision  of  the  lower  Court,  that  the  will  was  not  proved  and  refused  probate. 

Rash  MoniDasix.U.  Chunder  Biswas. l.\..'R..'2-iCA\..%2A:;-2Q.  W.  N.,  321.— As  to  tes- 
tamentary capability  of  a  person  who  was  alleged  to  have  executed  his  will  while  suffering  from 
paralysis  and  in  liis  last  illness  the  Courts  below  differed.  The  case  was  that  will  had  been 
signed  for  testator  in  his  presence  by  another  person  authorised  by  him  and  that  he  was  of 
sound  and  disposing  mind  though  iniable  to  wi'ite  his  name.  Against  this  there  was  affirma- 
tive oral  evidence  tending  to  sliow  that  he  was  not  capable  of  making  a  will  other  circum- 
stances supported    this  view. 

On  weight  of  evidence  decided  that  the  proponent  had  not  dischargeil  t!ic  burden  of 
proving  him  to  have  been  capable. 

Bamasundari  Debi  v.  Tarasundari  Debi,  I.  L.  R.,  19  Cal.,  Go. — The  High  Court  considering 
that  testator  was  incapable  by  reason  of  illness  of  signing  the  will  as  firmly  as  it  purported  to  be 
signed  found  that  signatures  were  not  genuine  and  reversed  the  decree  of  first  Court.  On  appeal 
there  was  no  view  of  signatures,  but  it  was  found  evidence  did  not  warrant  the  conclusion 
come   to  and  that  evidence  of  fiefendants  was  not  sufficient  to  destroy  petitioner's  case. 
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In  re  Cowusji  v.  Beramji  LilasovaJa,  I.  h.  R.,  7  Bom.,  15. — 'J'hc  term  "  unsound  mind  "  in 
s.  1,  Act  XXXIV  of  1858,  comprehends  imbicility  whether  congenital  or  arising  from  old  age, 
as  well  as  lunacy  or  mental  alienation  resulting  from  desease.     See  also  I.  L.  R.,  (i  Bom.,  25. 

Seealsod  C.W.N,  clxix  ;  I.  L.  R.,  7  All.,  163  ;  I.  L.  R.,  21  All.,  91 ;  I.  L.  R.,  12  Mad., 
126  ;  I.  L.  R.,  11  Mad.,  333  ;  I.  L.  R.,  12  Bom.,  490  ;  I.  L.  R.,  22  Bom.,  17  (P.  C). 

Hindu  Law. — Although  there  is  no  mention  in  the  ancient  Hindu  treatises  of  a  testamentary 
disposition,  yet  modern  authorities  have  determined  that  a  Hindu  lias  testamentary  power 
which  can  be  exercised  by  him  at  least  witliin  the  limits  which  tlie  Hindu  law  jirescribes  in  tlie 
case  of  alienation  by  gift  inter  vivos — Beer  Pertah  Saliet  v.  Mahurajah  Jiajcndrr  Pcrtab  Sahic,  12 
Moore's  I.  A.,  1. 

The  Hindu  Wills  Act,  after  setting  out  the  sections  applicable  to  Hindus,  Jains,  Sikhs  and 
Buddhists  within  certain  local  limits,  bys.  3  provided  that  nothing  therein  contained  should 
"  authorize  any  Hindu,  Jain,  Sikh  or  Buddhist  to  create  any  interest  which  he  coidd  not  liave 
created  beforethe  1st  day  of  September  1870  "  (the  day  on  which  the  Act  came  into  force). 
The  Probate  and  Administration  Act  (V  of  1881),  by  s.  1,  declared  that  Chapters  II  to  XIII, 
inclusive,  should  apply  in  the  case  of  every  Hindu.  [The  term  "  Hindu  "  in  s.  331  of  the 
Indian  Succession  Act  was  held  to  include  a  Jain — Bachehi  v.  Mukhanlal,  I.  L.  R.,  3  AIL,  55, 
and  also  a  Sikh — Cliotay  LoIy.  CAwMwooXa?,  I.  L.  B.,  4  Cal.,  744.  Muhammedans,  Buddhists 
and  persons  exempted  under  s.  332  of  the  Indian  Succession  Act,  dying  before,  on  or  after  the  1st 
day  of  April,  1881,  subject  to  certain  provisos,  by  s.  149,  provided  that  "  nothing  herein  con- 
tained shall  (a)  validate  any  testamentary  disposition  which  would  otherwise  liave  been  in- 
valid, (6)  invalidate  any  such  disposition  which  would  otherwise  have  been  valid,  or  (c)  deprive 
any  person  of  any  right  of  maintenance  to  which  he  would  otherwise  have  been  entitled." 

A  minor,  it  was  held,  was  incapable  of  making  a  will. — Cossinauth  Bysach  v.  Htirrosoon- 
derry,  2  Morley's  Dig.,  198. 

Under  Hindu  law  minority  terminated  at  the  age  of  sixteen  ;  but  in  cases  to  wliich  the 
Hindu  Wills  Act  is  applicable  a  '  minor  '  is  one  who  shall  not  have  completed  the  age  of  eighteen 
years. 

As  to  the  testamentary  power  of  Hindus,  see   further  note  to   s.  3  of  the  Hiniu  Wills  Act^ 

post. 

The  ancient  Hindu  Law  did  not  contemplate  wills,  and  consequently  there  are  no  directions 
in  that  law  as  to  the  formalities  necessary  to  execution,  attestation  or  revocation  of  wills.  Na 
particular  formalities,  therefore,  were  required  before  the  passing  of  the  Hindu  Wills  Act. — 
Vinayak  Narayan  Jog  v.  Govindrav  Chintaman  Joq,  6  Bom.  H.  C.  R.,  24 ;  Ilanclmrji  Pestonji 
V.  Narayan,  1  Bom.  H.  C.  R.,  77  ;  Crinivas  Ammal  v.  V ijayarn7nal,  2  Mad.  H.  C.  R.,  37.  Before 
that  Act  a  Hindu  could  have  made  a  nuncupative  will  in  respect  of  either  movable  or  immov- 
able property  (Srinivas  Ammal  v.  Vijay ammal,  2  Mad.  H.  C.  R.,  37  ;  Beer  Pertah  Sahee  v.  31  aha- 
rajah  Eajender  Pertah  Sahee,  12  M.  I.  A.,  1),  but  in  the  case  of  nuncujiative  wills  the  strictest 
proof  was  always  necessary- — Beer  Pertah  Sahee  v.  Maharajah  Rnjendcr  Pertap  Sahee,  12  M.  I. 
A.,  1.  It  was  not  even  necessary  that  a  will  should  be  signed  ( Venayak  Narayan  Jog  v.  Govin- 
dra  Chintaman  Jog,  6  Bom.  H.  C.  R.,  224)  or  attested  {Mancharji  Pestonji  v.  Narayan  Lalshu- 
manji,  1  Bom.  H.  C.  R.,  77).  All  that  was  requisite  was  that  it  should  have  been  a  complete 
instrument  and  should  express  the  deliberate  intentions  of  the  testator — Venayak  Narayan 
Jog  V.  Govindra  Chintaman  Jog,  6  Bom.  H.  C.  R.,  224.  Accordingly  a  testamentary  paper 
might  be  in  any  form.  Thus  petitions  (Hnrpvrshad  v.  Dyal.L.B^.,!.  A.,  259:  (s.  c),  26  W.  R., 
55),  on  replies  in  answer  to  inquiries  by  officials  {3Iaho?ned  Shnmshool  v.  Shewkram.  L.  R.,  2 
I.  A.,  7 ;  (s.  c),  14  B.  L.  R.,  226),  containing  directions  by  the  owner  as  to  the  intended  devolu- 
tion of  the  property  after  his  death  have  been  treated  as  testamentary. 

In  Bombay  a  nuncupative  will  made  in  1871  outside  the  ordinary  original  jurisdiction  of 
the  High  Court  after  the  Hindu  Wills  Act  came  into  force,  but  not  dealing  with  any  immovable 
property  to  which  that  Act  applied,  was  held  to  be  valid — Bhngvan  Dnilohh  v.  Kala  Shunker, 
I.  L.  R.,  1  Bom.,  641;  see  Hindu  Wills  Act,  s.  2  (b). 

Before  the  Hindu  Wills  Act,  the  will  of  a  Hindu  might  be  revoked  by  parol,  and,  where 
definite  authority  was  given  by  him  to  destroy  the  will  with  the  intention  of  revoking  it.  that 
was  in  law  a  sufficient  revocation,  although  the  instrument  was  not  in  fact  destroyed — Maha- 
rajah Pertah  Narain  Singh  v.  Maharani  Shuhhao  Koer,  I.  L.  R.,  3  Cal.,  626 ;  (s.  c),  1  C.  L.  R.^ 
113;  (s.c.),L.  R.,  41.  A.,  228. 

Minority. — A  minor  under  s.  3  of  the  Indian  Succession  Act  is  a  person  who  has  not  com- 
pleted the  age  of  18  years.  By  the  Indian  Majority  Act  (IX  of  1875),  s.  2,  it  is  enacted  that  every 
minor  of  whose  person  or  property  a  guardian  has  been,  or  shall  be  appoi\ited  by  any  Court  of 
Justice,  and  every  minor  under  the  Court  of  Wards  shall,  notwithstanding  anything  contained 
4n  the  Indian  Succession  Act  or  in  any  other  enactment,  be  deemed  to  have  attained  his 
majority  when  he  shall  have  completed  the  age  of  21  years  and  not  before,  but  that,  subject  a» 
faoresaid,  every  other  person  domiciled  in    British   India  shall    be  deemed    to  have  attained 
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his  majority  when  he  shall  have  completed  the  age  of  18  years  and  not  before.  See  Baj 
Coomar  Roy  v.  Alfuzuddin  Ahmed,  8  C.  L.  R.,  419  ;  Stephen  v.  Stephen,  I.  L.  R.,  8  Cal.,  714  ; 
^s.  c),  10  C.  L.  R.,  533.  The  age  of  majority  under  Act  XL  of  1858,  is  also  18  years  (s.  26). 
The  Indian  Succession  Act  is  silent  as  to  how  the  age  is  to  be  computed.  In  England,  in  com- 
puting the  age  of  a  person  for  testamentary  or  other  purposes,  the  day  of  the  birth  is  included  ; 
thus,  if  he  were  born  on  the  IGth  January  1800,  he  would  have  attained  his  age  of  majority 
(i.e.,  of  21  years)  on  the  15th  January  1821,  and  as  the  law  does  not  recognize  fractions  of  a  day, 
the  age  would  be  attained  at  the  1st  instant  of  the  latter  day  — 1  Jarni.,  45,  4th  edition.  So 
under  the  Indian  Majority  Act  in  computing  the  age  of  any  person,  the  day  on  which  he  is  born 
is  to  be  included  as  a  whole  day — Act  IX  of  1875,  s.  4. 

The  definition  of  a  minor  in  the  Indian  Succession  Act  has  been  made  applicable  to  Hindus 
to  whom  the  Hindu  Wills  Act  applies — Act  XXI  of  1870,  s.  6.  Long  prior  to  the  passing  of  the 
latter  Act  it  had  been  held  that  a  Hindu  being  a  minor  was  incapable  of  making  a  will — C'assi- 
nath  Bysack  v.  Hurrosoondery,  3  Jforley's  Dig.,  198.  Under  Hindu  law  minority  terminated 
-at  the  age  of  16  years,  but  now,  in  all  cases  to  which  the  Hindu  Will  Act  is  applicable,  no 
person  who  has  not  completed  the  age  of  18  years  is  competent  to  make  a-  will — Law  of 
Wills  in  India,  p.  79. 

Every  person. — In  England,  formerly,  alien  friends,  or  such  as  were  at  peace  with  England, 
might  make  wills  to  dispose  of  their  personal  estate  ;  but  alien  enemies,  unless  they  had  the 
King's  license,  express  or  implied,  to  remain  in  England,  were  incapable  of  making  any  testa- 
mentary disposition  of  their  property — Williams  on  Executors.  10th  Ed.,  9.  Now  in  England 
by  s.  2  of  the  Naturalization  Act,  1870,  an  alien  has  power  to  take,  acquire,  hold,  and  dispose 
of  both  real  and  personal  property  in  the  same  manner  in  all  respects  as  a  natural  born  British 
subject. 

Under  tliis  section  it  would  seem  tliat  aliens,  whether  friends  or  enemies,  if  not  disquali- 
fied by  reason  of  mental  ca])acity  or  minority,  may  dispose  of  property  of  every  description  by 
will.     See  Mayor  of  Lyons  v.  E.  I.  Co..  1  Moore's  P^  C,  175. 

In  England,  the  personal  property  of  a  felo  de  se  was  forfeited  to  the  Crown  :  but  now  for- 
feiture is  abolished  by  33  and  34  Vict.,  c.  23,  except  in  case  of  outlawry.  See  42  and  43  Vict., 
c.  59.  s.  3.  Under  this  section  not  only  a  felo  de  se  but  a  convicted  criminal  may  make  a  will ; 
see  In  the  Goods  of  Bailey,  31  L.  J.,  Prob.,  178. 

Sound  mind. — A  testator  at  tlie  time  of  making  his  will  must  be  fully  cognizant  of  its 
contents,  and  be  in  a  condition  to  exercise,  and  must,  in  fact,  exercise  tliought,  judgment  and 
reflection  respecting  the  act  he  is  doing. — Dufanr  v.  Croft,  3  Moore's  P.  C.  136.  In  a  case  where 
a  testator  executed  a  will  on  his  death-bed  in  favour  of  his  wife  to  the  exclusion  of  the  other 
members  of  his  family,  and  it  was  alleged  tliat  he  was  of  weakened  and  impaired  capacity,  the 
Privy  Council  expressed  an  opinion  that  in  order  to  constitute  a  sound  disposing  mind  a  testator 
in  such  a  case  must  not  only  be  able  to  understand  that  he  is  by  his  will  giving  the  whole  of  his 
property  to  one  object  of  his  regard,  but  he  must  also  have  capacity  to  comprehend  the  extent 
of  his  property  and  the  nature  of  the  claims  of  others  whom  by  his  will  he  is  excluding  from  all 
participation  in  that  property,  and  that  the  protection  of  the  law  is  in  no  cases  more  needed 
than  it  is  in  those  cases  wliere  the  mind  has  been  too  much  enfeebled  to  comprehend  more 
objects  than  one,  and  most  especially  when  that  one  may  be  so  forced  upon  tlie  attention  of  the 
invalid  as  to  shut  out  all  others  that  miglit  require  consideration,  and  then  the  question,  as  in 
the  case  before  the  Judicial  Committee,  was  not  whether  the  testator  knew,  when  he  was  giving 
all  his  property  to  his  wife  and  excluding  all  other  relations  from  a  share  in  it,  but  whether  he 
was  at  that  time  capable  of  recollecting,  who  those  relations  were,  of  understanding  their 
respective  claims  upon  his  regard  and  bounty,  and  of  deliberately  forming  an  intelligent 
purpose'of  excluding  them  from  any  share  of  his  property — Harwood  v.  Baker,  3  Moore's 
P.  C.,  282.  p.  290 :  Law  of  Wills  in  India,  p.  75.  A  lunatic,  usually  mad,  but  having 
intervals  of  reason,  cannot,  during  the  time  of  his  insanity,  make  a  will  :  but  during  the 
intervals  of  reason  he  may  make  a  testament  appointing  executors  and  disposing  of  his 
goods  at  pleasure.  Ex])l.  Ill  infra,  to  this  section — Cartwright  v.  Cartwright.  1  Phillini., 
100 ;    Waring   v.    Waring.  6  Moore,    P.  C,  341  ;   Nichols   v.   Binns,    1   Sw.   and  Tr.,   239. 

If  a  person  impeach  tlie  validity  of  a  will  on  account  of  the  supposed  incapacity  of  mind 
in  the  testator,  it  Mill  be  incumbent  on  such  person  to  establish  such  incapacity  by  the  clearest 
and  most  satisfactory  proofs.  The  burden  of  proof  rests  upon  the  person  attempting  to  invali- 
date what  on  its  face  piuports  to  be  a  legal  act.  Sanity  must  be  presumed  till  tlie  contrary  is 
shown — Groom  v.  Thomas,  2  Hagg..  434:  Smcc  v.  Smee.l^.'R.,  5  P.  D.,  84:  Banks  v. 
Goodiellow.  L.  R..  5  Q.  B.,  549  ;  Jenkins  v.  Morris,  L.  R.,  14  Ch.  D.,  674. 

In  the  case  of  Banks  v.  GoodfeUow  (L.  R.,  5  Q.  B.,  549).  it  appeared  that  the  testator  made  a 
will  in  1863:  he  had  been  confined  as  a  lunatic  for  some  months  in  1841.  and  he  remained  sub- 
ject to  delusions  that  he  was  ])ersonally  molested  by  a  man  who  had  long  been  dead,  and  that  he 
was  pursued  by  evil  spirits  whom  he  believed  to  be  visibly  present  :  and  these  delusions  were 
shown  to  have  existed  between  1841  and  the  date  of  the  will  and  also  between  that  date  and  his 
death  in  1865.     As  to  the  testator's  general  capacity  to  manage  his  affairs,  &c.,  the  evidence 
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was  contradictory,  but  it  was  admitted  that  at  times  lie  was  caiJahJe  of  making  a  will.  The 
Jury  was  directed  to  consider  whether  at  the  time  of  making  the  will,  the  testator  was  capable 
of  having  such  a  knowledge  and  appreciation  of  facts,  and  was  so  far  master  of  liis  intention 
and  free  from  delusions  as  would  enable  him  to  have  a  will  of  his  own  in  the  disposition  of  hi* 
property  and  to  act  upon  it;  and  they  were  further  directed  that  fiie  juere  fact  of  the  testator 
being  able  to  recollect  things  or  to  converse  rationally  on  some  subjects,  or  to  juanage  some 
business,  would  not  be  sufficient  to  show  that  he  was  sane,  while,  on  the  other  iiand,  slow- 
ness, feebleness  and  eccentricities  would  not  be  sufficient  to  show  lie  was  insane,  and  that  the 
whole  burden  of  showing  that  the  testator  was  fit  at  the  time  was  on  the  party  claiming  under 
the  will.  It  was  held  that  the  direction  to  the  Jury  was  jiractically  right,  for  tliat  it  was 
immaterial  whether  the  delusions  remained  latent  or  not  at  the  time,  if  tlie  testator  was 
otherwise  competent  to  make  a  will,  as  neither  of  the  delusions — the  dead  man  being  in  no 
way  connected  with  the  testator, — had,  or  could  have  had.  any  influence  ujion  him  in  disposing 
of  his  property.  In  cases,  such  as  that  of  Dew  v.  Clarke  (3  AiU\.,  79),  where  the  insane  delusion 
had  a  direct  bearing  on  the  provisions  of  the  will,  the  delusion  being  once  ])roved.  and  its 
connection  with  the  will  be  manifest,  there  is  no  difficulty  in  setting  aside  the  will. 

Previous  to  the  case  of  Banks  v.  Goodjellow  (L.  R.,  y  Q.  B..  04!)),  it  was  considered  ( Warmg 
V.  Waring,  6  Moore's  P.  C,  341  ;  Smith  v.  Tebhitt.  L.  R..  1  P.  and  D.,  398)  that,  if  a  man's  mind 
was  misound  in  one  particular,  the  mind  being  one  and  indivisible,  his  mind  was  altogether 
unsound,  and  that,  therefore,  be  could  not  be  held  capable  of  performing  rationally  sucli  an 
act  as  the  making  of  a  will.  See  Synee  v.  Smee,  L.  R.,  5  P.  D..  84.  p.  90;  .Jenkin.-  v.  Morri", 
L.  R.,  14Ch.  D..  674,  p.  G80.  In  the  case  of  Smee  v.  Smee  (L.  R.,  oP.  D.,  84),  it  was  laid 
down  that  if  the  delusion  could  not  reasonably  be  conceived  to  liave  anything  do  with  the 
deceased's  power  of  considering  the  claims  of  his  relations  upon  him  and  tlie  Juanner  in  which 
he  should  dispose  of  his  property,  then  the  presence  of  a  particular  delusion  would  not 
incapacitate  him  from  making  a  will.  The  mere  existence  however,  of  a  delusion  in  the  mind 
of  a  person  making  a  disposition  is  not  sufficient  to  avoid  it,  even  though  the  delusion  is 
connected  with  the  subject-matter  of  such  disposition.  It  is  a  mere  question  of  fact  whether 
the  delusion  did  or  did  not  affect  the  disposition — Jenkins  v.  Morris.  L.  R.,  14  Cli.  D.,  ()74. 
Accordingly,  where  a  man  is  subject  to  delusions  which  are  com])atible  with  the  retention 
of  the  general  powers  and  faculties  of  the  mind,  such  delusions  will  not  be  sufficient  to 
overthrow  the  will,  unless  they  were  such  as  were  calculated  to  influence  the  testator  in  mak- 
ing it. 

In  the  case  of  Banks  v.  Goodfelloiv  (L.  R.,  5   Q.  B.,  p.  i>63)  to  which  reference  has  already 
been  made,  Cockbukn,  C.  J.,  said  : — "The  law  of  every  civilized  people  concedes  to  the  owner 
of  property  the  right  of  determining  by  his  last  will,  either  in  whole  or  in  part,  to  whom  the 
effects    which  he  leaves  behind  him  shall  pass.     Yet  it  is  clear   that,    though   the   law  leaves 
to  the  owner  of  property  absolute  freedom  in  this    ultimate    disjjosal  of  that  of  which  he  is  thus 
enabled  to  dispose,  a   moral  responsibility  of  no  ordinary   importance  attaches  to  the  exercise 
of  the  right   thus  given.     The  instincts  and  affections  of  mankind,  in  the  vast  majority  of 
instances,  will  lead  men  to  make    provision  for  those  who  are  the  nearest  to  them  in  kindred 
and    who  in  life  have  been  the  objects    of    their  affection.     Independently  of  any  law,  a  man 
on  the  point  of  leaving  the  world  would    naturally  distribute   among   his    cliildren  or  nearest 
relatives   the   property   which    he   possessed.     The  same   motives  will    influence    him   in  the 
exer'c^se  of  the  right  of  disposal  when   secured  to  him  by  law.     Hence  arises  a  reasonable  and 
■well-warranted  expectation  on  the  part  of  a  man's    kindred    surviving  him.  that  on  his  death 
his   effects    shall    become   theirs  instead   of    being  given     to    strangers.     To  disajipoint  the 
expectation  thus  created  and    to    disregard  the  claims   of   kindred    to  the   inlieritance   is  to 
shock  the  common   sentiments  of  mankind,  and    to    violate  what  all    men  concur  in  deeming 
an  obligation    of    the    moral    law.     It    cannot    be    supposed    that,    in   giving   the    jiower  of 
testamentary    disposition,    the    law   has  been    framed   in  disregard  of    tliese   considerations. 
On    the  contrary,    had  they    stood    alone,    it    is    probable   tiiat    the   i)ower  of  testamentary 
disposition  would  have  been  withheld,  and  that  the  distribution  of  iirojierty  after  the  owner's 
death  would  have  been   uniformly  regulated  by  the  law  itself.       But  there  are  other  consider- 
ations which  turn  the  scale    in   favour  of   the    testamentary   power.     Among  those,  who.  as  a 
man's  nearest  relatives,  would  be  entitled  to  share  the  fortuTie   he  leaves  behind  him.   some 
may  be  better  provided  for  than  others ;  some  may  be  more  deseiving  than  others  :  sojne.  from 
age,  or  sex,  or  physical  infirmity,    may   stand    in  greater  need  of  assistance.     Friendsliip  and 
tried  attachment,  or  faithful  service,  may  have  claims  that  ought  not  to  be  disregardefl.     In 
the  power  of  rewarding  dutiful  and  meritorious  conduct,  paternal  authority  finds  a  useful  auxi- 
liary; age  secures  the  respect  and  attentions  wiiich  arc  one  of  its  ciiief  consolations.     As  was 
truly  said  by  Chancellor  Kent  in  Van  Alst  v.  Hitnnfer  (5  Johnson,  N.  Y.,  Ch.  Rep.,  p.  159).     '  It 
is  one  of  the  painful  consequences  of  extreme  old  age   that  it  ceases  to  excite  interest,   and 
is  apt  to  be  left  solitary  and  neglected.     The  control  which  the  law  still  gives   to  a   man  over 
the  disposal  of  his   property  is   one  of  the  most  efficient   means  which  he   has  in  protracted 
life   to   command   the   attentions  due   to   his  infirmities.     For  these   reasons   the   j)ower  of 
disposing   of  property  in  anticipation  of  death    has  ever  been  regarded  as  one  of  the  most 
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valuable  of  the  rights  iiicidental  to  property,  while  there  can  be  no  doubt  tliat  it  operates 
as  a  useful  incentive  to  industry  in  the  acquisition  of  vealth,  and  to  tlirift and  frugality 
in  the  enjoyment  of  it.  The  law  of  every  country  has  therefore  conceded  to  tlie  owner  of 
property  the  rigiit  of  disposing  by  will  either  of  the  whole,  or.  at  all  events,  of  a  portion,  of 
that  which  he  possesses.  The  Roman  law,  and  that  of  the  Continental  nations  which  have 
followed  it,  have  secured  to  the  relations  of  a  deceased  person  in  the  ascending  and 
descending  line  a  fixed  portion  of  the  inheritance.  The  Englisli  law  leaves  everything 
to  the  unfettered  discretion  of  the  testator,  on  the  assumption  that,  though  in  some  instances 
caprice,  or  passion  or  the  power  of  new  ties,  or  artful  contrivances,  or  sinister  influence, 
may  lead  to  the  neglect  of  claim  that  ought  to  be  attended  to,  yet  the  instincts,  affections 
and  common  sentiments  of  mankind  may  be  safely  trusted  to  secure,  on  the  whole,  a  better 
disposition  of  the  porperty  of  the  dead,  and  one  more  accurately  adjusted  to  the  requirements 
of  each  particular  case,  than  could  be  obtained  through  a  distribution  prescribed  by  the 
stereotyped  and  inflexible  rules  of  a  general  law.  ' — Law  of  Wills  in  India,  pp.  7.5-8. 

Where  there  is  no  evidence  of  insanity  at  the  time  of  execution  the  commisKJon  of  suicide 
three  days  after  will  not  invalidate  the  instrument  by  raising  an  inference  of  previo'.is  derange- 
jnent — Burrows  v.  Burrows,  1  Hagg.,  109. 

The  presumption,  hoMever.  that  every  man  is  sane  until  the  contrary  is  ])roved.  is  not  » 
presumption  of  law,  but  a  presumption  of  fact,  or  at  tlie  most  a  mixed  presumption  of  law  and 
fact, — that  is  an  inference  to  be  made  by  a  jury  from  the  absence  of  evidence  to  show  that  a 
party  does  not  enjoy  that  soundness  of  mind  which  experience  proves  to  be  the  general  condi- 
tion of  the  human  mind  *  *  And  where  a  will  is  set  up  as  a  valid  will,  a  jury  ought  not  to 
pronounce  it  to  be  so,  unless  they  are  convinced  of  the  affirmative — Sutton  v.  Sadler,  .S  C.  B., 
X.  S.,  9G,  per  Cresswell.  .J.,  delivering  the  judgment  of  the  Court  (Cresswell,  Williams, 
Crowder,  and  Wille.s,  JJ.);  see  Cartwright  \.  Cartwright,  1  Phillim.,  100. 

So  where,  after  executing  a  will,  a  testatrix  subsequently  became  insane,  and  shortly 
before  her  ileath  the  will  was  found  to  be  mutilated,  it  was  held,  that  the  onus  was  upon  those 
who  alleged  a  revocation  to  show  that,  at  the  time  of  the  mutilation,  the  testatiix  was  sane — 
Harris  v.  Berral,  1  Sw.  and  Tr.,  153. 

As  to  proof  of  lucid  intervals  Sir  Johk  Nicholl  said  : — "  It  is  scarcely  jiossible  to  be  too 
strongly  impressed  with  the  great  degree  of  caution  necessary  to  be  observed  hi  examining  the 
proof  of  a  lucid  interval" — White  v.  Driver,  1  Phillim.,  88. 

In  some  cases,  where  the  act  was  not  only  done  and  completed  by  the  testator  himself,  bjit 
the  will  was  proper  and  natural,  the  Court  has  treated  the  will  as  made  in  a  lucid  interval ;  see 
Cartwright  v.  Carticright,  1  Phillim.,  100  ;  Scruby  v.  Fordham,  1  Add.,  90. 

If  a  testator  make  his  will  while  non  compos,  and  afterwards  recover  his  understanding,  the 
will  does  not  thereby  obtain  any  force  or  strength;  but  if  he  should,  after  liavjng  regained  a 
sound  state  of  mind,  republished  the  will,  it  would,  doubtless,  become  a  valid  will — Williams 
on  Executors,  10th  Edn.,  p.  156. 

If  general  lunacy  is  once  established  the  party  alleging  a  lucid  interval  must  establish  not 
merely  a  cessation  of  the  symptoms  of  the  disorder  but  a  restoration  of  the  faculties  of  the 
mind  sufficient  to  enable  the  testator  to  judge  of  the  act — Hall  v.  Warren,  9  Ves.,  605.  p.  611. 

Delusions. — A  man  moved  by  capricious,  frivolous,  mean  or  even  bad  motives,  may  dis- 
tinguish wholly  or  partially  his  children,  and  leave  his  property  to  strangers.  He  may  take  an 
unduly  harsh  view  of  the  character  and  conduct  of  his  children,  but  there  is  a  limit  beyond 
which  it  will  cease  to  be  a  question  of  harsh  unreasonable  judgment,  and  then  the  repulsion 
which  a  parent  exhibits  to  liis  child  must  be  held  to  proceed  from  some  mental  defect.  There 
is  a  point  at  which  such  repulsion  and  aversion  are  themselves  evidence  of  unsoundness  of  mind 
— Broughton  v.  Knight,  L.  R.,  3  P.  and  D.,  64.  See  Sinee  v.  Smee,  L.  R.,  5  P.  D  ,  84 ;  Jenkins 
V.  Morris,  L.  R.,  14  Ch.  D.,  674. 

It  is  now  settled  law  that  the  mere  existence  of  a  delusion  is  not  sufficient  to  <]eprive  a  man 
of  testamentary  capacity — Broughton  v.  Knight,  L.  R..  3  P.  and  D.,  64;  Since  v.  Smee.  49  L.  J. 
P.  and  M.  S. ;  Jenkins  v.  Morris,  L.  R.,  14  Ch.  D.,  p.  680,  even  if  the  delusion  is  connected  with 
the  subject-matter  of  the  disposition.  It  is  a  question  of  evidence  whether  the  delusion  affected 
the  disposition — Jenkins  v.  Morris,  L.  R.,  14  Ch.  D.,  p.  674.  The  law  does  not  say  that  a  man 
is  incapacitated  from  making  a  will  if  he  proposes  to  make  a  disposition  of  his  property  moved 
by  capricious,  frivolous,  mean  or  even  bad  motives.  Every  one  is  left  free  to  choose  the  person 
upon  whom  he  will  bestow  his  property  after  death,  entirely  unfettered  in  the  selection  he  may 
think  proper  to  make.  He  may  disinherit,  either  wholly  or  partially,  his  children,  and  leave 
his  property  to  strangers  to  gratify  his  spite,  or  to  charities  to  gratify  his  pride,  and  effect 
must  be  given  to  his  will,  however  much  the  course  he  has  pursued  may  be  condemned — Law 
of  Wills  in  India,  p.  78. 

Although  a  minor,  whether  a  Hindu  or  not,  may  not  dispose  of  his  property  1  y  will,  a  father, 
whatever  his  age  may  be,  may,  under  s.  47  of  the  Indian  Succession  Act,  which  however  does 
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not  apply  to  Hindus,  by  will  appoint  a  guardian  or  guardians  for  his  child  during  minority.  In 
EnglamI,  tliis  ])o\ver  to'a])point  guardians  of  their  infant  childi-en  by  will  was  given  to  minors  by 
1 2  Car.  II.  o.  24,  s.  8.  That  power  was,  however,  taken  away,  it  seems,  though  not  expressly,  by 
p.  7  of  the  Wills  Act.  1  Vict.,  c.  2fi.  [As  to  power  of  an  infant  to  appoint  guardians  of  his  child- 
ren, see  3forgan  v.  Hatchell,  19  Beav..  86.1  In  England  a  testamentary  guardian  of  minor 
children  is  entitled  to  a  grant  of  administration  for  their  use  and  benefit  before  all  others — /?? 
the  Goods  of  Morris.  2  Sw.  andTr.,  360.  The  next  in  order  is  the  guardian  of  the  estate  (not 
the  person*  of  a  minor  appointed  bj-  the  High  Court  of  Chancery,  or  a  guardian  appointed  by  a 
competent  foreign  Court.  If  there  be  no  such  guardian,  the  Court  itself  will  ajjijoint  a 
curator  or  guardian,  from  the  next-of-kin  of  the  minor  for  the  purpose  of  taking  the  grant — 
Eyre  v.  Shaftesbury,  2  P.  Wms..  102. 

Where  two  or  more  persons  are  appointed  testamentary  guardians  the  office  survives,  al- 
though tliere  are  no  express  words  of  survivorship  in  the  clause  of  the  ap])ointment — Rich  v. 
Chamherlayne.  1  see,  135  ;  In  the  Goods  of  Etving,  11  Hagg.,  381  :  Coote's  Prob.  Pract..  129,  130. 

Explanation  1. — A    married  woman   may    dispose  by  will  of   any  pro- 
perty, which  she  could  alienate  by  her  own  act  during  her  life. 

This  explanation  is  in  accordance  with  the  civil  law,  according  to  which  a  married  woman 
was  capable  of  bequeathing  as  a  femme  sole — 2  Blackstone's  Commentaries,  497. 

Before  the  passing  of  the  Married  Woman's  Property  Act  {England,  45  and  46  Vict.,  c.  75  ; 
India  Act  III  of   1874)  the  capacity  of  a  married  woman  to  dispose  of  iier  estate  was  limited. 

Prior  to  the  passing  of  45  and  46  Vict.,  c.  75,  another  Statute  was  in  force  in  England,  vir., 
33  and  34.\'ict.,  c.  93,  which  was  repealed  by  the  former  Act.  The  earlier  Statute  onlj'  affected 
testamentary  powers  as  to  separate  prope^tJ^  personal  earnings  and  generally  gave  her  a 
right  of  acquiring  property  independently  of  her  husband. 

The  latter  Act  gives  married  women  testamentary  powers. 

The  law  as  it  now  stands  in  England  and  India  is  now  similar  in  most  respects. 

As  regards  the  law  in  India  attention  is  also  directed  to  tlie  provisions  of  s.  4,  ante,  and  the 
notes  thereunder. 

In  England  a  femme  covert  is  generally  incapable  of  making  a  will.  She  is  not  only  incapable 
of  devising  lands  (being  excepted  out  of  the  Statute  of  Wills,  34  and  35  Hen.  VIII,  c.  5),  but 
also  she  is  incapable  of  making  a  testament  of  chattels  without  the  license  of  her  husband  ;  and 
the  Statute  1  Vict.,  c.  26.  has  made  no  alteration  in  the  law  with  respect  to  the  testamentary 
capacity  of  a  femme  coi^erf — Williams  on  Executors,  10th  Ed.,  46.  A  married  woman,  however, 
might  make  a  will  as  to  property  to  which  she  is  entitled  in  enttre  droit  as  executrix  (Williams 
on  Executors.  10th  Ed.,  47) ;  and  a  will  made  by  such  a  woman  in  pursuance  of  an  agreement 
made  before  marriage  or  by  virtue  of  a  power,  is  valid  ;  see  Tucker  v.  Inman,  4  M.  and  Gr., 
1077 ;  Williams  on  ExecutoVs,  10  Edn..  pp.  38  to  50. 

She  might  dispose  of  property  settled  to  her  separate  use — Taylor  v.  Meads,  11  Jur..  N. 
S.,  166;  Pr/rfe  v.  5;/6?),  L.  R.,  7  Chan.,  64.  So  she  might  dispose  of  her  savings  out  of  ali- 
mony—  Moore  v.  Barber,  11  Jur.,  N.  S.,  539. 

Where  a  will  is  that  of  a  married  woman  disposing  of  her  separate  estate,  probate  is  granted 
in  respect  of  property  of  which  she  as  a  married  woman  could  and  did  dispose  of — In  the  Goods 
of  De  Pradel.  L.  R..  1  P.  and  D..  454  :  Noble  v.  Phelps,  L.  R..  2  P.  and  D..  276.  See  Grish  Ch. 
Mov  v.  Broufjhton.  I.  L.  R.,  14  Cal.,  861  ;  on  appeal  nomine,  Saodamini  v.  Administrator-General, 
I.  L.  R.,  20  Cal.,  435. 

Hindu  Lav:. — A  Hindu  married  woman  cannot  legally  devise  any  property  which  she  in- 
herits in  the  usual  course  through  her  husband  or  her  father,  for  in  such  property  she  has  onlj'  a 
limited  interest.  See  Mahomed  Shumshool  v.  Sheickram,  L.  R.,  2  I.  A..  7,  p.  14.  but  it  is  other- 
wise in  respect  of  her  stridhan,  which  she  is  at  liberty  to  dispose  of  either  by  gift,  will  or  sale, 
except  in  the  case  of  immovable  property  given  to  her  by  her  husband — Teevcowrie  Chatterjec 
V.  Dinonath  Bonerjee.  3  W.  R..  49  :  Behary  Lall  Sandyal  v.  Juggo  Mohtin  Gossain,  2  C.  L.  R..  422 : 
Gobinm,ani  Dosi  v.  Sham  Lai  BysacJ:.  B.  L.  R..  Sup.  Vol..  48.  See  Hindu  Wills  Act.  ss.  2,  3,  and 
ActVof  1S81.S.  149. 

Under  Expl.  I  to  this  section  in  cases  where  by  the  Wills  Act  it  applies,  a  Hindu  married 
woman  will  still  be  incapable  of  making  a  valid  testamentary  disposition  of  property  inherited 
from  her  husband.  According  to  that  explanation  she  may  dispose  of  any  property  which  she 
could  alienate  by  her  own  act  during  her  life.  In  Bhn-^ahittti  Daee  v.  Chojrdhury  Bholanatk 
Thal'oor  (L.  R.,  2  I.  A..  256).  it  was  decided  that  a  Hindu  widow  has  no  greater  power  of  aliena- 
tion over  the  profits  than  slie  has  over  the  corpus  of  her  husband's  estate,  and  that  whatever  she 
yiurchases  out  of  the  profits  is  an  increment  to  the  corinis.  In  Hunsbati  Korrain  v.  Ishuri  Dut 
A'oer  [4C.  L.  R.,  11  ;  (s.  c),  I.  L.  R.,  5  Cal.,  512]  the  question  was  raised  in  the  High  Court 
whether,  since  the  Hindu  Wills  Act,  which  made  a.  46  of  the  Indian  Succession  Act  applicable 
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to  Hindus,  a  Hindu  widow  may  not  dispose  by  will  of  accumulations  in  her  hands  at  her  death. 
It  was  unnecessary,  however,  to  decide  the  question.  Ainslie,  J.,  thus  dealt  with  the  question. 
He  said:— "By  the  Hindu  Wills  Act  (XXI  of  1870)  s.  2,  extending  s.  40  of  Act  X  of  18(55  to 
Hindus,  and  by  s.  3  of  the  former  Act,  every  person  may  dispose  by  will  of  that  whicli  he  or 
she  may  alienate  inter  vivos,  and  this  would  seem  to  involve  this  consequence  that  a  Hindu 
widow  may  keep  property  acquired  from  accumulations  in  her  own  hand  up  to  her  death  and 
then  sever  it  from  the  estate  of  her  husband,  so  that,  although  it  will  not  pass  as  stridhan  under 
Hindu  law.  she  can  secure  that  it  will  pass  as  if  the  law  regulating  the  descent  of  woman's  pro- 
perty applied  to  it.  This  is  an  extension  of  a  Hindu  widows's  dominion  over  property  whicli 
she  only  holds  foi'  the  e.state  of  a  Hindu  widow  wliich  may  be  a  logical  consequence  of  the 
decisions  as  to  tlie  status  of  such  persons,  but  which  it  is  not  easy  to  reconcile  with  what  is 
believed  to  be  the  universal  custom  of  the  country."  On  apjieal  the  Judicial  Committee  of 
the  Privy  Council  did  not  deal  with  the  question  raised  by  .\in.slie,  J.  Upon  a  review  of 
the  previous  cases  a  widow  made  no  attempt  to  dispose  of  the  savings  from  her  husband's 
estate  in  lier  lifetime,  cases  tliey  held  that  if  there  was  no  dispute  but  that  they  followed  the 
estate  from  which  they  arose.  They  did  not  tliink  it  possible,  however,  ' '  to  lay  down  any 
sharp  definition  of  the  line  whicli  separate  accretions  to  the  husband's  estate  from  income  held 
in  suspense  in  the  hands  of  the  widow  and  which  she  has  not  determined  whether  or  not  she 
will    spend  it" — Isri  But  Koer  v.    Hanshutti  Koerain.  I.  L.  R.,  10  Cal.,  324. 

In  the  case  of  Soorjeemom/  Dossee  v.  Dinolnindho  Mvllick  (9  Moore's.  I.  A.,  123),  the  Judi- 
cial Committee  held  that  a  widow  was  entitled  absolutely  in  her  own  right  to  the  interest  and 
accumulations  which  had  since  her  husband's  death  arisen  from  a  fund  which  came  to  her  as 
a  Hindu  widow.  In  a  later  case,  Gonda  Kooer  v.  Koer  Oodey  Sinjh  (14  B.  L.  R..  15!)),  however, 
the  Judicial  Committee  showed  a  disposition  to  recede  from  the  position  which  they  had  laiil 
down.  In  a  case  on  the  original  side  of  the  High  Court,  A.  G.  Macpherson,  J.,  held  that  there 
was  a  distinction  between  accumulations  and  income,  and  that  there  was  no  authority  which 
jjermitted  a  widow  to  deal  with  accumulations  as  she  might  with  income — Grose  v.  Amirta- 
moyee  Dossee.  4  B.  L.  R.  (o.  c),  40.  In  the  case  of  Puddo  Moiiee  Dossec.  v.  Dwarkanath  Biswa^^ 
(2o  W.  R.,  335),  it  was  held  tliat  purchases  by  a  widow  out  of  current  income  might  be  recon- 
verted into  money  and  the  proceeds  spent.  The  Court  there  considered  that  where  a  widow 
having  no  present  occasion  for  spending  money  but,  foreseeing  one  after  a  year  or  two,  had 
thought  it  advisable  to  invest  money  derived  from  her  husband's  estate  in  land,  the  property 
would  not  become  an  addition  to  the  corpus,  but  that,  even  in  that  case,  she  might  re-sell  the 
jjurchased  land  and  take  the  money  and  spend  it.  But  wliat  are  accumulations?  "Not 
surely,"  said  the  Court  (p.  341)  "  the  accidental  balances  of  one  or  two  years  of  the  widow's 
income,  but  a  fund  distinct  and  tangible.  There  is  nothing  whatever  in  the  case  to  indicate 
that  any  such  fund  ever  had  been  formed  or  had  existed,  and  we  see  no  reason  to  suppose  that 
accumulations  had  ever  arisen,  except  that  the  widow  may  have  spent  in  some  years  more,  in 
othei's  less,  and  in  that  sense  the  savings  of  the  less  costly  year  might  be  an  accumulation  to 
meet  the  charges  of  the  next." 

In  a  recent  case  (Grish  Chunder  Roii  v.  Broughton.  I.  L.  R.,  14  Cal.,  861)  on  the  original 
side  of  the  High  Court  of  Calcutta,  where  all  the  previous  decisions  were  discussed,  it  was  said 
that  the  question  to  be  considered,  in  determining  a  widow's  right  to  deal  with  income  and  ac- 
cumulations of  income,  was  one  of  intention.  If  she  invested  her  savings  in  such  a  manner  as 
to  sliow  an  intention  to  augment  her  husband's  estate  she  could  not  afterwards  deal  with  such 
investments,  except  for  reasons  which  would  justify  her  dealing  with  the  original  estate,  but  if 
she  had  evinced  no  such  intention,  she  could,  at  any  rate  during  her  lifetime,  deal  with  the  pro- 
fits. Where  she  invests  her  income,  making  a  distinction  between  the  investments  and  the 
original  estate,  she  might  at  any  time  afterwards  deal  with  the  investments,  except,  it  was  said, 
in  the  case  of  the  purchase  of  other  property  as  a  permanent  investment.  But  should  she  in- 
vest her  savings  in  property  held  by  her  without  making  any  distinction  between  the  original 
estate  and  the  after -purchases,  the  prima  facie  presumption  would  be.  that  it  had  been  her  in- 
tention to  keep  the  estate  one  and  entire,  and  that  the  after-purchases  were  an  increment  to  the 
torpu-^.  The  decision  in  this  case  was  ujiheld  on  appeal  by  the  Privy  Council — Saodamini  v. 
Adiiiinisfrator-Geiieral,  I.  L.  R.,  20  Cal.,  433.  See  Sheolochun  Singh  v.  Saheb  Singh,  I.  L.  R., 
14  Cal.,  387. 

The  question  raised  by  Ainsile,  J.,  in  the  case  of  Hunshati  Koerain  v.  Ishiiri  Dut  Koer  (4 
C.  L.  R.,  11  ;  (s.  c.),  I.  L.  R.,  14  Cal.,  512],  has  never  actually  been  decided.  In  the  case  of 
Grish  Chunder  Roy  v.  Broughton  (I.  L.  R.,  14  Cal.,  861 ),  the  first  Court  was  careful  not  to  enlarge 
the  right  of  a  Hindu  widow  to  deal  with  accumulaitons,  as  to  which  she  had  shown  an  intention 
not  to  augment  her  husband's  estate  in  her  lifetime.  But  if  during  her  lifetime  she  has  the 
power  to  deal  with  such  accumulations,  then  under  s.  40,  Expl.  I  of  the  Indian  Succession  Act, 
which  declares  that  a  married  woman  may  dispose  of  any  property  which  she  could  alienate 
by  her  own  act  during  her  lifetime,  it  seems  to  follow,  as  suggested  by  Ai>suE,  J.,  that  she  may 
validly  dispose  of  such  accumulations  by  will — Law  of  Wills  in  India,  pp.  56-57. 

A  Hindu  widow  is  no  more  disentitled  to  make  a  will  disposing  of  her  prouerty  than  any 
other  person — Bchari  Lull  Sanhyal  v.  Juggo  Mohun  Gossain,  2  C.  L.  R..  422. 
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Explanation  2. — Persons  who  are  deaf,  or  dumb,  or  blind,  are  not 
thereby  incapacitated  for  making  a  will  if  they  are  able  to  know  what  they 
do  by  it. 

(«S^ee  previous  notcfi.) 

One  who  is  deaf  and  dumb  from  birth  is  in  tlie  presumption  of  the  law  an  idiot,  but  such 
presumption  may  be  rebutted  and  if  it  ap|X'ars  tliat  he  is  capaliie  of  understanding  he  lias  power 
to  make  a  will— /w  the  Goods  of  Onslon,  2  Sw.  &  Tr..  4()1. 

Those  who  can  speak  but  cannot  hear  may  make  wills  as  if  they  could  both  speak  and  hear 
whether  tJiat  defect  came  by  nature  or  otherwise. 

Those  who  cannot  speak,  but  hear  and  can  Mrite,  can  make  a  will  themselves  by  writing. 

Those  who  are  blind  may  make  a  will  by  declaring  same  before  a  sufficient  number  of  per- 
sons, and  if  it  be  in  writing  it  must  be  read  before  witnesses  and  in  their  ))resence  ac^knowlcdged 
by  the  testator. 

As  regards  persons  who  cannot  read  the  same  formalities  are  recpiired  as  in  th.e  case  of 
those  who  are  blind. 

[For  further  information  and' cases  see  Williams  on  Executors,  Kith  Edn.,  Vol.  1,  pp. 
8  to  36.  J 

Explanation  3. — One  who  is  ordinarily  insane  may  make  a  will 
during  an  interval  in  which  he  is  of  sound  mind. 

Explanation  4. — No  person  can  make  a  will  while  he  is  in  such  a  state 
of  mind,  whether  arising  from  drunkenness,  or  from  illness,  or  from  any 
other  cause,  that  he  does  not  know  what  he  is  doing. 

Old  age  alone  does  not  deprive  a  man  of  the  capacity  of  niaking  a  testament  ( IJ.r  parte  Cran- 
mer,  12  Ves.,  445^ ;  nor  mere  incapacity  to  manage  his  affairs — Sherwood  v.  Sanderson,  19  Ves., 
285.  Extreme  old  age,  however,  tends  to  excite  the  jealousy -and  vigilance  of  the  Court — 
Kinleside  v.  Harrison,  2  Phill.,  462,  per  Sir  John  Nicholl. 

The  real  test  in  all  cases  of  this  kind  is  Avhether  the  testator  had  a  projier  apjjreciation  or 
comprehension  of  his  net— Harwood  v.  Baker,  .3  Moo.  P.  C,  282  ;  Prinsep  v.  Dyce  Sombre,  10 
Moo.  P.  C,  278. 

Thus  if  no  suspicion  of  fraud  exists,  a  will  consistent  with  previous  affection  and  declara- 
tions, and  supported  by  recognitions  and  circumstances  showing  volition  and  capacity,  is 
valid,  though  made  in  extremis,  and  though  the  instructions  were  convej'ed  through  the  party 
benefited — Ross  v.  Chester,  1  Hagg.,  227. 

In  Prinsep  v.  Dyce  Sombre  (10  Moore's  P.  C,  278).  Dr.  Lushington  said  : — "In  cases  where 
no  insanity  has  either  existed  or  been  supposed  to  exist,  the  inquiry  into  the  capacity  of  a  tes- 
tator in  extreme  old  age,  enfeebled  by  long  illness,  or  where  death  is  fast  aiijtroaching  is 
simply  whether  the  mental  faculties  retain  sufficient  strength  fully  to  comprehend  the  act  to 
be  done." 

To  constitute  a  sound  disposing  mind,  a  testator  must  not  only  be  able  to  understand  that 
he  is  by  his  will  giving  the  whole  of  his  property  to  an  object  of  his  regard,  but  he  must  also 
have  capacity  to  comprehend  the  extent  of  the  ])roperty  and  the  nature  of  the  claims  of 
others,  whom,  by  liis  will,  he  is  excluding  from  participation  in  the  property— Haruood  v. 
Baker,  3  Moore's  P.  C.  282;  Earl  of  Sejton  v.  //o/)woorf,  1  E.  &  F.,  578 ;  Smithy.  Tchhitt^ 
L.  R.,  1  P.  and  D.,  398,  400.     See  Smee  v.  Smee,  L.  R.,  5  P.  D.,  84,  and  21,  23,  supra. 

The  mere  facts,  that  the  testator  was  addicted  to  drinking  and  had  an  attack  of  delirium 
tremens  a  few  days  before  executing  the  will,  are  immaterial,  if  he  was  able  to  understand  it 
at  the  time  of  executing  it — Hundley  v.  Stacey,  1  F.  and  F..  574. 

Although  the  mental  faculties  of  a  person  suffering  partial  paialysis  may  have  been  affected 
by  his  physical  weakness  he  may  still  be  capable  of  devising  and  of  executing  a  will  of  a  simple 
character  although  unfit  to  originate  or  to  com])rehendall  the  details  of  a  complicated  charac- 
ter.    See  SajidAli  v.  Ibad  Ali,  1.  L.  R.,  23  Cal.,  1. 

Illustrations. 

[a)  A  can  perceive  what  is  going  on  in  his  immediate  neighbour- 
hood, and  can  answer  familiar  questions,  but  has  not  a  competent  under- 
standing   as  to  the   nature   of   his   property,    or    the    peisons   who  are   of 
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kindred  to  him,    for  in  whose    favour  it  would  be  proper  that   he  should 
make  his  will.  A  cannot  make  a  valid  will. 

(b)  A  executes  an  instrument  purporting  to  be  his  will,  but  he  does 
not  understand  the  nature  of  the  instrument  or  the  efiect  of  its  provisions. 
This  instrument  is  not  a  valid  will. 

(c)  A  being  very  feeble  and  debilitated,  but  capable  of  exercising 
a  judgment  as  to  the  proper  mode  of  disposing  of  his  property,  makes  his 
will.     This  is  a  vaKd  will. 

See  Harwood  v.  Baker,  3  Moore's  P.  C.  220. 

This  Act  merely  defines  a  will,  see  s.  'i.  It  does  not  contain  any  ]iiovisions  as  to  the  form 
or  language  of  a  ■will,  or  the  materials  upon  which,  or  the  manner  in  wliich,   it  may  be  written. 

Form. —  It  is  not  necessary  that  a  will  should  be  testamentary  in  form,  sec  J/osfcrmav  v. 
JJabcrli/,  2  Hasg.,  248,  per  .Sir  Juhn  Nicholl  ;  nor  does  the  lorin  of  the  ])a]ier  affect  its  title 
to  probate,  ))rovided  it  is  the  intentioti  of  the  testator  that  it  should  operate  after  his  death — 
OlytDi  V.  Oqlander.  2  Hagg.,  432  :  ^^'illiams  on  Executors,  10th  Ed.,  07.  Tints  a  deed-]joll,  or  an 
indenture  (Pe«cocZ-.v.  .I/ohA-.  1  Ves.,  Sen.,  127).  deed  of  gift.  {Thornld  v.  Thorold,  1  Phill.,  1),  a 
bond  (Mastermnn  v.  2Ifiherleij,  2  Hagg.,  235).  marriage-settlements  {Pr:^s7nore  v.  Pa.tsinore,  I 
Phill.,  218,  jaerSiR  Johm  Nicholi.).  It'iteri^,  (Habberfield  v.  Broivvirtg.  4  Ves.,  200«).  and  drafts 
on  bankers  {Bartholomew  v.  Hevley,  3  Phill.,  317  :  In  the.  Coods  of  Marsdeiu  1  Sw.  and  Tr.,  542), 
the  assignment  of  a  bond  by  endorsement  (A[ii.<<grare  v.  Down,  T.  T.,  1784,  cited  in  2  Hagg., 
247),  promissorj'  notes  {Sabine  v.  G'oate,  cited  in  2  Hagg..  247).  liave  been  held  under  various 
circumstances  to  be  testamentary. 

There  must  be  an  intentioji  that  the  particular  document  should  take  effect  as  a  will  :  as 
where  it  is  referred  to,  or  treated  as  such,  and  the  document  nmst  of  course  be  executed  accord- 
ing to  the  formalities  required  for  tlie  valid  execution  of  a  will  (see  Bobertson  \.  Smith,  L.  R.,  2 
P.  and  D.,  43) :  and  the  dispositions  must  be  to  take  effect  after  the  death  of  the  person 
making  them — Habergham  v.  Vincent,  2  Ves..  204,  231  ;  In  the  Goods  of  Morqan,  L.  R.,  1  P.  and 
D.,  214  ;  Coc^  V.  Vooke,  ib.,  241.  The  dispositions  must  also  be  revocable — In  the  Gooda  of 
Robinson,  L.  R.,  I  P.  and  D.,  384  ;  In  the  Goods  of  Coles,  L.  R.,  2  P.  and  D,  302. 

A  will,  though  formally  executed  as  sucli,  will  not  be  valid  if  there  be  no  anlnius  testandi  ; 
as  if  it  were  written  in  jest  or  without  any  intention  of  making  an  operative  will,  evidence 
being  admissible  to  show  what  the  intention  was — Nicholls  v.  Nicholls.  2  Phill.,  180  :  Williams 
on  Execiitors,  10th  Ed.,  95 ;  Lester  v.  Smith,  3  Sw.  and  Tr.,  282.  An  instrument  may  operate 
as  a  will  if  shown  to  have  been  written  with  a  testamentary  intention.  If  there  is  proof 
either  in  the  paper  itself,  or  from  clear  evidence  dehors,  Isf,  tliat  the  writer  intended  to  convey 
tlite  benefits  by  it  which  would  be  conveyed  if  the  paper  be  considered  testamentary  ;  and 
2ndly,  that  death  was  the  event  to  give  it  effect,  then  wiiatever  be  the  form  of  tlie  instrument, 
it  may  be  admitted  to  probate — King's  Proctor  and  Daines,  3  Hagtr.,  221 :  see  also  p.  231  ; 
RohertsoH  v.  Smith,  L.  R..  7  P.  and  I).,  43  ;  In  the  Goods  of  Coles,  L.  R..  2  P.  and  D.,  362  ;  Cock 
V.  Cooke,  L.  R..  1  P.  and  D.,  241. 

Joint  wills. — It  seems  to  have  been  considered  in  P^ngland,  that  a  joint  will  was  not  valid 
(see /9cr  Lord  Ma>sfield,  1  Cop.,  2(18) ;  but  it  is  now  settled  that  such  a  will  is  valid.  A  joint 
will  is  valid  so  far  as  regards  the  property  of  each  testator,  and  will  be  entitled  to  probate  on  iiis 
death  {In  the  Goods  of  Strareij,  Deane  (3;  1  Jur.,  A^.  S..  1177).  unless  it  is  to  take  effect  on  the 
death  of  all  the  joint  testators  (In  the  Goods  of  Baine,  1  Sw.  and  Tr..  144),  in  wliich  case  ])robate 
will  be  granted  on  the  death  of  all ;  see  In  the  Goods  of  Lorer/rove.  2  Sw.  and  Tr..  453.  In  the 
last  case  two  sisters  executed  a  will  to  the  effect  that  the  survivor  should  have  all  tiiat  remained 
of  their  property  at  the  death  of  the  first  deceased  :  and  that,  at  the  death  of  tiie  survivor,  it 
should  be  divided  amongst  certain  relations.  The  survivor  died  without  having  revoked  or 
altered  the  will,  and  the  Court  gianted  administration  with  the  will  annexeil  as  her  will  and 
testament. 

In  In  the  Goods  of  Baine  ( 1  Sw.  and  Tr..  144),  it  was  held,  tiiat  probate  of  a  joint  will  contain- 
ing devises  and  legacies  to  take  effect  after  the  decease  of  both  testators,  could  not  be  granted 
during  the  lifetime  of  either  of  them. 

Like  other  wills,  joint  wills  are  revocable  at  any  time  by  any  of  the  executants  or  by  tiie 
survivor — Hobson  v.  Blackburn,  1  Adams,  278  :  /n  the  Goods  of  Stracei/,  Deane,  d :  1  Jur.,  N.  S., 
1 197  ;  In  the  Goods  of  Lovegrove,  2  Sw.  and  Tr..  453.  But  in  certain  cases  they  will  be  enforced 
in  equity  as  compacts.  See  DujoHr  v.  Pereira,  \  Dick.,  419;  Walpolc  v.  Lord  ().vford,  3  Ves., 
402  ;  Dennyssen  v.  Mostert,  L.  R.,  4  P.  C,  236  ;  Dias  v.  De  Lievera,  L.  R..  5  Ap.  Ca.,  123. 

A  mutual  will  is  valid  and  where  two  persons  make  mutual  wills  the  marriage  of  one  of  them 
does  not  revoke  the  will  of  the  other — Hinkley  v.  Simmons.  4  \es.,  l(i(» :  Dias  v.  Lierera,  L.  R., 
5  Ap.  Ca.,  123;  Dennysen  v.  Mostert,  L.  R.,  4  P.  C.  236. 
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Such  wills  may  be  revoked  jointly  or  separately,  provided  the  partj'  revoking  give  notice 
to  the  other,  but  tliey  become  irrevocable  after  the  death  of  one  of  them,  if  the  other  have  taken 
advantage  of  tlie  provisions  made  for  him — Dufour  v.  Pereira,  1  Dick.,  419.  See  Lord 
Walpole  v.  Lord  Oxford,  3  Ves.,  402,  p.  416.  So  two  persons  may  execute  one  mutual  will — 
Dennyssen  v.  Mostcrt,  L.  R.,  4  P.  C,  230  ;  but  a  mutual  will  is  in  effect  two  wills — Dias  v. 
De  Lievera,  L.  R.,  5  Ap.  Ca.,  123,  P.  C. 

Contingent  wills. — A  will  may  also  be  contingent,  and  will,  in  general,  take  effect  or  not 
according  as  the  contingency  does  or  does  not  happen,  as  if  it  is  to  take  effect  if  the  testator  die 
on  a  particular  journey — In  the  Goods  of  Porter,  L.  R.,  2  P.  and  D.,  22  ;  In  the  Goods  of  Robinson, 
ih.,  171  ;  and  evidence  of  subsequent  adiierence  to  the  will  is  inadmissible — Roberts  v.  Roberts, 
8  Jur.,  N.  S.,  220. 

In  In  the  Goods  of  Mai/d  (L.  R.,  6  P.  D.,  17),  a  testator  being  about  to  travel  made  his  will 
which  contained  the  following  words  :  "  On  leaving  tliis  station  for  T.  and  J/.,  in  case  of  my 
death  on  the  way.  know  all  men  that  this  is  a  memorandum  of  my  last  will  and  testament." 
It  was  held,  that  the  will  was  not  contingent  upon  his  death  before  arriving  at  T.  or  M.  See 
Law  of  Wills  ill  India,  pp.  G3-<)4. 

There  seems  to  be  this  distinction  in  the  consideration  of  papers  which  are  in  their  terms 
disjiositive,  and  those  which  are  of  an  equivocal  character,  that  tlie  first  will  be  entitled  to 
probate,  unless  (as  in  the  case  of  Nicholls  v.  Nicholls,  2  Phill.,  180),  they  are  proved  not  to 
have  been  written  animo  testandi  ;  whilst  in  the  latter,  the  animus  must  he  proved  by  the 
party  claiming  under  them — per  Sir  H.  Jenner  Fust  in  Griffin  v.  Ferrard,  1  Curt.,  100. 

Incorporation  of  documents. — A  will  may  consist  of  several  distinct  papers  or  documents 
written  and  dated  at  different  times  :  see  Marsh  v.  Marsh,  1  Sw.  and  Tr.,  528  ;  Birks  v.  Birks.  4 
Sw.  and  Tr.,  23.  So  a  will  may  refer  to  some  deed  or  document  which  is  no  part  of.  but  may  be 
incorporated  with,  it.  if  the  deed  or  other  document  be  clearly  identified — IlabergJiam  v. 
Vincent.  2  Ves.,  204  ;  In  the  Goods  of  Gill.  L.  R..  2  P.  and  D.,  6.  See  Burton  v.  Newbery.  L.  R., 
1  Ch.  D.,  238,  per  Jessel,  M.  R.,  In  the  Goods  of  Daniell,  L.  R.,  8  P.  D.,  14.  See  further  Notes 
to  s.  51,  infra. 

As  to  the  niannner  in  which  a  will  may  be  written. — It  may  be  written,  or  partly  written,  in 
pencil — Baleman  v.  Pennington.  3  Moore's  P.  C,  223.  Where  the  part  of  a  will  written  in  pen- 
cil appears  to  be  deliberative  only,  as  where  queries  are  placed  in  the  margin,  such  part  must  be 
omitted  from  the  probate — In  the  Goods  of  Hall,  L.  R.,  2  P.  and  D.,  256 ;  and  In  the  Goods  of 
Adams,  ib.,  367.  And  the  general  presumption  appears  to  be,  that  where  alterations  are  made 
in  pencil,  they  are  deliberative  :  where  in  ink,  final  and  absolute — Hatches  v.  Hawkes,  1  Hagg., 
321  ;  W^illianis  on  Executors,  Vol.  I,   10th  Ed.,    99. 

A  Avill  containing  blank  spaces  in  the  body  of  it,  is  entitled  to  probate — Corneby  v. 
Gibbons,  1  Rob.,  705  ;  In  the  Goods  of  Kirby,  ib..  709. 

Language. — It  is  immaterial  in  what  language  a  will  is  written — Williams  on  Executors, 
Vol.  I,  lOtI)  Edn.,  p.  84:  fie.e  Reynolds  v.  Kortright,  18  Beav.,  417.  As  to  the  wording  of  a 
will,  see  s.  61,  infra,  and  notes  thereto. 

Although  if  a  paper  be  superscribed  '  Heads  of  a  Will,'  &c.,  or  '  Plan  of  a  Will,'  the  in- 
ference would  be  from  this,  that  it  was  a  paper  from  which  it  was  intended  that  a  more  formal 
will  shoidd  be  drawn  out.  Yet  in  a  case  where  such  an  instrument  was  dated,  signed,  and  en- 
dorsed '  intended  will,'  and  alterations  in  it  afterwards  made  in  a  formal  manner,  and  the  de- 
ceased declared  ujioii  being  taken  ill  that  lie  had  written  tlie  heads  of  his  will  and  signed  it,  and 
that  it  would  do  very  well,  the  paper  was  established  as  a  will — Bone  v.  Spear,  1  Phill..  350. 
In  order  tiiat  instructions  for  a  will,  or  memoranda,  &c.,  for  a  will,  may  be  oi^erative  as  a  will 
itself,  it  is  essential  that  tlie  requisites  as  to  signing  and  attesting  should  have  been  complied 
with.  In  such  cases,  where  the  character  of  the  paper  is  on  the  face  of  it  equivocal,  the  case  is 
o)ien  to  the  admission  of  parol  evidence  of  the  testator's  intention  as  to  whether  he  meant  the 
instrument  as  memoranda  for  a  future  disposition  or  to  execute  it  as  a  final  will.  See  Mathews 
V.  Warner,  4  Ves.,  186  ;   5  Ves.,  23. 

A  person  usually  mad  but  having  intervals  of  reason  cannot  make  a  will  during  the  time  of 
his  insanity. 

If  a  person  imi)each  a  will  on  account  of  supposed  incapacity  of  mind  it  is  incumbent  on 
him  to  establish  such  incapacity  by  the  clearest.  ])roof.  Tlie  burden  of  proof  always  rests 
upon  the  person  attempting  to  invalidate  what  on  the  face  of  it  purports  to  be  a  legal  act. 

See  Burrotr-i  v.  Bnrrou's.  1  Hagg..  109  :    Hoby  v.  Iloby.  1  Hagg..  146. 

It  may  generally  be  stated  that  the  iJiesumption  is  in  favour  of  sanity,  but  the  onus  lies  in 
every  case  upon  the  parties  piopounding  a  will  to  satisfy  the  Court  that  it  is  the  will  of  the 
testatoi'.  but  in  cases  where  there  is  primd  facie  evidence  as  to  the  ])roper  execution  of  tlie  will 
and  tlie  understandincr  of  the  testator,  the  onus  is  on  the  person  alleging  the  will  to  be  that  of 
a  liinafji-  made  \\!icii  lie  Mas  iiuajiablo  of  understanding  as  to  what  he  was  doing. 
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Lucid  intervals. — If  a  lunatic  have  clear  and  calm  intennissions,  then  during  sucli  time  he 
may  make  a  Avill  dealing  with  his  proi)erty  and  in  considering  cases  of  this  nature  attention  is 
drawn  to  the  following  cases — Cartivright  v.  Cartwright,  1  Pliiliim.  Rep.,  100;  Banks  v.  Good- 
fellow,  L.  R.,  o  Q.  B.,  o49  ;  Smee  v.  Smee,  L.  R.,  5  P.  D.,  84  ;  Jenkins  v.  Morris,  L.  R..  14  Ch.  D., 
674;  White  v.  Driver,  1  Piiillim.  88.  .See  also  Williams  on  Executors.  lOtli  Edn.,  Vol.  I,  pp. 
28-29  etc. 

Drunkenness. — He  that  is  overcome  by  drink  during  tlie  time  of  his  drunkenness  is 
compared  to  a  mad  man  and  tlierefore  if  lie  make  his  testament  at  that  time  it  is  void  in  law. 
It  is,  however,  to  be  understood  that  he  must  be  so  excessively  drunk  tliat  he  is  utterly  deprived 

of  the  use  of  reason  and  understanding   (Williams  on  Executors,  Ritli   Edn..  Vol.1,    j>.  35) 

Hundley  v.  Stacey,  1  F.  and  F.,  574. 

Old  age  alone  does  not  deprive  a  man  of  the  capacity  to  make  a  will  — A'.*  imrie  Cranmer, 
18  Ves.,  445. 

The  mere  incapacity  to  maiiage  his  affairs  does  not  deprive  a  man  of  the  capacity  to  make 
a  will — Sherwood  v.  Sanderson,  19  Ves..  285  ;  Ridgway  v.  Darwin,  8  Ves.,  60. 

The  real  list  in  all  cases  of  tliis  kind  is  whether  the  testator  hatl  a  jn-oper  aytpreciation  or 
comprehension  of  his  act — Harwood  v.  Baker,  3  Moo.  P.  C,  282;  Prinstp  v.  Dyce  Soinhr",  10 
Mop.  P.  C,  278. 

47.     A  father,    whatever  his  age  may   be,  may.  by 
Testamen_^ary  guar-      ^jjj    appoij^t  a   guardian   Or  guardians    for    his  child 

during  minority. 

This  section  does  not  apply  to  Hindus,    & c,  under  Act  XXI  of  1 870. 

In  England,  a  testamentary  guardian  of  minor  children  is  entitled  to  a  grant  of  adminis- 
tration for  their  use  and  benefit,  preferably  to  a  guardian  elected  bv  the  children — In  the  Goods 
of  Morris,  2  Sw.  and  Tr.,  360. 

Where  two  or  more  persons  are  appointed  testamentary  guardians,  the  office  survives, 
although  there  are  no  express  words  of  survivorship  in  the  clause  of  appointment — Eyre  v. 
Shaftesbury,  2  P.  W^ms.,  102  ;  see  notes  to  s.  215,  infra.     See  Law  of  Wills  in  India,  p.  80. 

An  instriiment  appointing  guardians  merely  is  not  entitled  to  probate. — In  bonis 
Morton,  33  L.  J.,  p.  87. 

By  12  Car.  II,  c.  24,  s.  8,  a  father  whether  he  is  of  full  age  or  not  may  by  deed  or  will  dis- 
pose of  the  custody  and  tuition  of  his  infant  children. 

Section  1  of  the  Wills  Act  declares  that  the  word  '  will  '   shall  include  a  disposition  by  will  ■ 
of  tche  custody  of  a  child  under  12  Car.  II. 

An  instrument  appointing  a  testamentary  guardian  is  valid,  although  attested  bv  the 
guardian — Morgan  v.  Hatchell,  24  L.  J.    Ch.,  135. 

A  father  has  no  legal  power  to  appoint  a  testamentary  guardian  of  illegitimate  children 
though  the  person  selected  by  him  would  probably  be  appointed  h\  the  Court — Sleeman  v 
Wilson,  13  Eq.,  36. 

A  person  appointed  guardian  of  the  estate  is  not  a  testamentary  guardian — In  re  Norbvrv 
L.  R.,  9  Eq.,  134. 

Under  Act  VIII  of  1890  where  the  minor  is  a  European  British  subject  a  guardian  of  his 
person  and  property,  or  both  may  be  appointed  by  will  or  other  instrument  to  take  effect  on 
death — 

(a)     By  father. 

(6)     If  father  is  dead,  by  mother. 

Where  guardians  have  been  appointed  by  both  parents  they  will  act  jointlv  (s.  5).  (See 
provisions  of  Act  VIII  of  1890). 

Budhilal  Maujee  v.  Morarji  Prunji,  I.  L.  R.,  31  Bom.,  413. — Assuming  that  a  Hindu  father 
has  power  to  appoint  a  testamentary  guardian  it  is  not  hy  virtue  of  any  Statute  :  for  s.  47  does 
not  apply  to  the  will  of  a  Hindu. 

If,  therefore,  the  power  exists  it  must  be  under  Hindu  Law  as  distinct  from  Statute. 

48.     A  will  or  any  part  of  a  will,  the  making  of  which  has  been  caused 
wm    obtained    by    ^y    fraud     or   coercion,   or   by    such    importunity  as. 
fraud,  coercion,  orim-    takes  away  the  free  agency  of  the  testator,  is  void. 
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Illustrations. 

(a)  A  falsely  and  knowingly  represents  to  tlie  testator  that  the  testator's 
only  child  is  dead,  or  that  he  has  done  some  uiidutiful  act,  and  thereby  induces 
the  testator  to  make  a  will  in  his  (.4's)  favour.  Such  will  has  been  obtained 
by  fraud,  and  is  invalid. 

{b)  A  by  fraud  and  deception  prevails  upon  the  testator  to  bequeath  a 
legacy  to  him.     The  bec^uest  is  void. 

(c)  A,  being  a  prisoner  by  lawful  authority,  makes  his  will.  The  will  is 
not  invalid  by  reason  of  the  imprisonment. 

{d)  A  thraatens  to  shoot  B,  or  to  burn  his  house,  or  to  cause  him  to  be 
arrested  on  a  criminal  charge,  unless  he  makes  a  bequest  in  favour  of  C.  B,  in 
consgquence,  makes  a  bequest  in  favour  of  C.  The  bequest  is  void,  the  mak- 
ing of  it  having  been  caused  by  coercion. 

(e)  A  being  of  sufficient  intellect,  if  undisturbed  by  the  influence  of 
others,  to  make  a  will,  yet,  being  so  much  under  the  control  of  B,  that  he  is  not 
a  free  agent,  makes  a  will  dictated  by  B.  It  aj)pears  that  he  would  not  have 
executed  the  will,  but  for  fear  of  B.     The  will  is  invalid. 

(/)  A  being  in  so  feeble  a  state  of  health  as  to  be  unable  to  resist  impor- 
tunity, is  pressed  by  B  to  make  a  will  of  a  certain  purport,  and  does  so  merely 
to  purchase  peace,  and  in  submission  to  B.     The  will  is  invalid. 

{(j)  A  being  in  such  a  state  of  health  as  to  be  capable  of  exercising  his 
own  judgment  and  volition,  B  uses  urgent  intercession  and  persuasion  with 
him  to  induce  him  to  make  a  will  of  a  certain  purport.  A,  in  consequence  of 
the  intercession  and  persuasion,  but  in  the  free  exercise  of  his  judgment  and 
volition,  makes  his  will  in  the  manner  recommended  by  B.  The  will  is  not 
rendered  invalid  by  the  intercession  and  persuasion  of  B. 

(Ii)  A,  with  a  view  to  obtaining  a  legacy  from  B,  pays  him  attention  and 
flatters  him,  and  thereby  produces  in  him  a  capricious  partiality  to  A.  B,  in 
consequence  of  such  attention  and  flattery,  makes  his  will,  by  which  he  leaves 
a  legacy  to  A.  The  bequest  is  not  rendered  invalid  by  the  attention  and 
flattery  of  A. 

This  section  applies  to  Hindus,  &c.,  under  Act  XXI  of  1870. 

Jajneshuarl  S<tha  v.  Ugresliwari  Dassija,  11  G.  W.  X..  pp.  824.- — A  will  is  not  invalidated 
jon  the  ground  of  its  liaving  been  executed  under  pressure  unless  the  pressure  was  such  as  the 
testator  coukl  not  resist.  lUus.  (f/)  and  [h)  of  s.  48  practically  lay  down  the  rule  which  should 
guide  all  Courts  on  the  question  of  importunity.  They  indicate  the  law  as  stated  in  Williams 
on  Executors. — Hall  v.  Hull,  L.  R.,  1  P.  and  D.,  481  ( 18GS) :  lias  Mohini  Dasi  v.  Umesh  Chandra 
Biswas,  I.  L.  R.,  2.)  Cal.,  824. 

For  definitions  of  the  words  "  fraud,  "  "coercion,"  "undue  influence,"  "misrepresent- 
ation" as  regards  law  of  contracts  attention  is  drawn  to  the  provisions  of  the  Indian  Contract 
Act  being  Act  IX  of  1872,  and  in  considering  cases  falling  within  the  provisions  of  this  section 
the  definitions  in  question  should  be  borne  in  mind. 

Muzukattuddouia  Ahbas  Hossein  v.  Jlirza  Kurralatuam,  I.  L.  R.,  31  Cal.,  18G. — In  a  suit  for 
probate  the  caveators  assailed  the  will  on  the  ground  of  undue  influence,  but  tlie  Probate  Court 
granted  probate. 

Held  that  in  a  subsequent  suit  it  was  not  competent  for  the  caveators  to  show  that  any  par- 
ticular clause  liad  been  inserted  tlirougli  uuilue  influence — Allen  v.  JIcPhcrso)i,  1  H.  L.,  191, 
referred  to. 

Khas  Jl thai  \.  Administrator-General  of  Bengal.  5  C.  W.  X.,  p.  505.— When  dealing  with 
the  case  of  a  will  executed  by  a  purdanaxhin  lady,  a  particular  onus  rests  upon  those  who  sup- 
port the  document  to  sliow  tliat  the  executant  thorougl)ly  understood  what  she  was  doing  and 
•was  fully  acipiainted  witli  the  terms  of  the  document  slie  was  executing.     The  presumption 
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of  knowledge  does  not  apply  equally  in  case  of  pardannshin  lady.  As  to  what  constitutes  undue 
influence,  s.  48  affords  a  guule  although  such  section  does  not  apply  to  Mahomedans. 

Mnsammutt  Built  Kunwar  v.  Musammutl  Bhagirathi,  9  C.  W.  N.,  G49. — A  judge  concluded 
that  a  will  was  a  forgery  primarily  from  a  consideration  of  its  contents  which  he  thought  to  be 
Bo  extraordinary  as  to  overbalance  the  evidence  of  witnesses  who  spoke  to  having  been 
and  seen  the  testator  sign,  and  having  themselves  signed  as  witnesses. 

Held,  that  the  method  of  procedure  was  erroneous.  It  was  not  permissible  to  the  judge 
first  to  make  up  his  mind  as  to  contents  of  a  will  and  then  look  at  the  positive  evidence  in 
favour  of  its  execution  from  that  standpoint. 

Sukh  Dei  v.  Kedar  Nath,  I.  L.  R.,  23  Cal..  4(jr)  ;  5  C.  W.  N.,  p.  569.— //eW  by  Judicial 
Committee  that  the  onus  was  on  the  defendants  who  set  it  up  to  jjrove  that  the  will  was 
genuine,  and  not  on  the  ]jlaintifi's  who  impeached  it,  to  show  that  it  was  a  forgery.  The  fact 
that  the  plaintiffs  omitted  to  give  any  evidence  that  the  will  was  forged,  though  they  asserted 
that  they  would  prove  it  to  be  spurious,  if  necessary,  raised  no  presumption  of  the  genuine- 
ness of  the  will— Jo;/  Chunder  JuppnJav  v.  Ram  Chunder  Das  ^87 1),  15  W.  R.,  117  ;  Barry 
V.  Bullen,  1838,  2  Moo.  P.  C,  480,  referred  to.  See  also  Lacho  Bibi  v.  Gopi  Nurain,  I.  L.  R.,  23 
AH.,  472  (cited  under  s.  40). 

Morison  v.  Administrator-Oenvnd  of  Madras.  I.  L.  R.,  7  Mad.,  515. — The  wife  of  the  testator 
persuadeil  him  to  execute  a  will  in  supersession  of  a  former  will  less  favourable  to  her,  but  the 
influence  which  she  exerted  was  not  such  as  to  deprive  the  testator  of  the  exercise  of  his  judg- 
ment and  volition. 

Held  that  the  conduct  of  the  wife  did  not  amount  to  undue  influence. 

Kisto  Churn  Mukherji  v.  Dwarkanath  Biswas,  10  W.  R.,  32. — When  a  document  pro- 
pounded as  a  will  is  proved  to  have  been  executed  and  registered  by  alleged  testator,  it  is  still 
essential  to  enquire  into  the  circumstances  connected  with  its  execution  and  registration 
■when  the  will  is  in-efficacious  and  there  are  other  suspicious    matters  connected  with  it. 

Lacho  Bibi  v.  Gopi  Narain,  I.  L.  R.,  23  All.,  472.— If  a  party  writes  or  prepares  a  will  under 
which  he  takes  a  benefit  or  if  any  other  circumstances  exist  which  excite  the  suspicion  of  the 
Court  and  whatever  their  nature  may  be  it  is  foi-  those  who  profoinid  the  will  to  remove  such 
suspicion  and  to  prove  atftrmatively  that  the  testator  knew  and  approved  the  contents  of  the  will 
and  it  is  only  when  this  is  done  tliat  the  onus  is  thrown  upon  those  who  oppose  the  will  to 
prove  fraud  or  undue  influence  as  whatever  they  rely  on  to  displace  the  case  for  proving  the 
will.  Barry  v.  Butlin.  27  Mad.  P.  C,  480  ;  Futlow  v.  Andreiv,  L.  R.,  7  H.  L.  448  ;  Tijrell  v. 
Painton.  L.  R.,  1894,  P.  D.,  151  ;  Furrelly  v.  Corrigan,  L.  R.,  1899,  A.  C,  563,  referred  to. 

Sala  Mahomed  Jafferbhoy  v.  Dame  Janbai,  I.  L.  R.,  22  Bom.,  17  ;  1  C.  W.  N.,  481.— Where 
there  was  no  sufficient  intrinsic  evidence  of  improbability  and  no  evidence  to  show  coercion  in 
the  special  matter  of  the  codicils  in  question  the  Court  did  not  give  effect  to  general  evidence  as 
to  wife's  force  of  character  and  testator,  weakness. 

Suk  Dei  v.  Kedar  Nath,  I.  L.  R.,  23  All.,  405  ;  5  C.  W.  N..  895.— The  defendants  .set  up  a  will 
under  which  they  alleged  they  took  ail  the  property  of  testator  absolutely  whereupon  the  plaintiff 
the  next  reversioners  sued  fo'r  a  declaration  tliat  the  will  was  not  genuine  and  that  alleged  testa- 
tor died  intestate. 

Held  onus  was  on  defendants  to  prove  that  the  will  was  genuine  and  not  upon  plaintiff  to 
show  that  it  was  a  forgerj'  . 

Bat  Gungabai  v.  Bhugivandas  Viiliji.  9  f.  W.  N.  769.— If  a  party  writes  or  prepares  a 
will  under  which  he  takes  a  beneflt  that  is  a  circumstance  that  ought  generally  to  excite  suspicions 
of  Court  and  calls  upon  it  to  be  vigilant  and  jealous  in  examining  evidence  in  supj)ort  of  it, 
and  it  ought  not  to  pronounce  in  favour  unless  suspicion  is  lemoved  etc..  See  also  9  C.  W.  N., 
769. 

Goods  of  Hem  Chunder  Gossain  (unreported).— By  detuee  dated  9th  April  1908,  it  was 
ordered  that  jn-obate  should  be  granted  excluding  certain  jwrtions  of  the  will  (suit 
No.  12  of  1907). 

As  regards  cases  deahng  with  fraud,  etc.,  see  following  : — 1.  L.  R.,  1  Cal..  330;  I.  L.  R.,  3 
Cal.,  324-  I.  L.  R.  7  Cal.,  245;  I,  L.  R.,  15  Cal.,  533  and  ()84  ;  I.  L.  R.,  18  Cal.,  545; 
I.  L.  R.,  19  Cal.,  174;  I.  L.  R..  20  Cal.,  15;  I.  L.  R.,  22  Cal.,  325,  1.  L.  R..  29  Cal.,  595; 
5  C.  W.  N.  1;  6  C.  W.  N.,  816;  I.  L.  R.,  5  Bom..  4.")0 ,  I.  L.  R..  11  Bom.,  620;  I.  L.  R.. 
18  Born.,  144  ;  I.  L.  R.,  19  Bom.,  593  ;  I.  L.  R..  3  Mad.,  215  ;  I.  L.  R.,  13  Mad.,  214  ;  I.  L.  R., 
8  All.,  267  ;  I.  L.  R.;   10  All.,  535  ;  I.  L.  R..   14  All..  8. 

i-Vfiwrf.— Fraud  and  imposition  upon  weakness  is  a  sufficient  ground  to  set  aside  a  will  of 
real  estate,  much  more  of  personal  estate,  though  such  weakness  is  not  sufficient  to  ground 
a  commission  of  lunacy— Lord  Hardwick  in  Lord  DunegaVs  case,  2  Ves.  Jur.,  408. 

If  a  part  of  a  will  has  been  obtained  by  fraud,  probate,  it  ought  to  be  refused 
as  to  that  part  and  granted  as  to  the  rest— Allen  v.  McPherson,  1  H.  of  L.,  191;  Rhodes  v. 
Rhodes,  L.  R.,  7  App.  Ca.,  192. 
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Where  liowever  the  rejection  of  part  of  a  will  on  the  grouiul  of  its  liaviiig  been  introduced  by 
fraud  alters  the  sense  of  the  reniaiiuler  it  may  be  questioned  'whethei-  there  is  a  valid  will  at  all 
—Rhodes  v.  Rhodes,  L.  R.,  7  App.  Ca.,  192. 

Coercion. — If  it  can  be  proved  tiiat  force  was  used  to  coinjiel  a  testator  to  make  a  will  that 
will  is  void,  although  properly  executed — Mountain  v.  Bennett.  1  Cox.,  .Soo. 

A  vain  fear  is  not  enough  to  make  a  will  void,  it  must  1  e  such  a  fear  as  tiie  law  intends  when 
it  expresses  it  by  a  fear  that  may  "  Cadere  in  coiivtantim  riV?(m  .•"  as  the  fear  of  death  or  of 
bodily  hurt  as  of  imprisonment  or  of  loss  of  all  or  most  part  of  one's  goods  or  the  like — 
Williams  on  Executors. 

Import umti/. — "  This  in  its  correct  legal  acceptation  must  be  in  such  a  degree  as  to  take 
away  from  the  testator  the  free  agency ;  it  must  be  such  importunity  as  he  is  too  weak  to  resist ; 
such  as  will  render  the  act  no  longer  tiie  act  of  the  deceased  ;  not  the  free  act  of  a  capable  tes- 
tator"—Williams  on  Executors,  Vol.  I,  10th  Edn.,   j).  31. 

Inftuence. — The  influence  to  vitiate  an  act  must  amount  to  force  and  coercion  destroying 
fi'ee  agency  ;  it  must  not  be  the  influence  of  affection  and  it  must  not  be  the  mere  desire  to  gra- 
tify the  wishes  of  another.  There  should  be  proof  that  the  act  was  obtained  by  coercion  so  that 
the  motive  was  tantamount  to  force  or  fear — Mountain  v.  liennet,  1  Cox.  3.'i5 ;  Hall  v.  Hall, 
L.  R.,  1  P.  and  D.,  481  ;  Ingram  v.  Wyatt,  1  Hagg.,  94  ;  Mynn  v.  Robinson,  2  Hagg.,  179  ;  Boyse 
V.  Rosshorough,  6  H.  of  L.,  p.  6  ;  Huguinnin  v.  Baseley,  14  Ves.,  273 :  Lyon  v.  Home,  li.  R.,  (> 
Eq.,  655. 

Wingrove  v.  Wingrove,  11  P.  D.,  81.— "'  In  order  to  set  aside  a  will  of  a  person  of  sound 
mind,  it  is  not  sufficient  to  show  that  the  circumstances  attending  its  execution  are  consistent 
with  the  hypothesis  of  its  having  been  obtained  by  undue  influence.  It  must  be  sho-\\n  that 
they  are  inconsistent  with  a  contrary  hypotiiesis.  The  undue  influence  must  be  an  influence 
exercised  in  relation  to  the  will  itself  not  an  influence  in  relation  to  other  matters  or  transac- 
tions." 

Lyo7i  V.  Home,  L.  R.,  6  Eq.,  655. — In  this  case  the  plaintiff  who  was  a  widow  of  advanced 
years  and  weak  and  superstitious,  sought  to  set  aside  certain  deeds  by  whicii  the  defendant 
had  induced  her  to  transfer  to  him  large  sums  of  money.  The  defendant  by  representing 
himself  as  a  spiritual  medium  between  the  living  and  the  dead,  had  induced  her  to  believe  it 
to  be  her  late  husband,  wish  that  he  should  be  treated  as  her  adopted  son  and  under  that  belief 
the  deed  had  been  executed.     The  deeds  were  set  aside. 

Hall  V.  Hall,  L.  R.,  I  P.  and  D.,  481.— Lord  Penzance  made  the  following  observa- 
tions : "  Importunity  or  threats  such  as  the  testator  has  not  the  courage  to  resist — moral 

command,  asserted  and  yielded  to  for  the  sake  of  peace  and  quiet,  or  of  escaping  from  distress 
of  mind  or  social  discomfort — these,  if  carried  to  a  degree  in  which  the  free  play  of  the  testator's 
judgment,  discretion  or  wishes  is  overcome,  will  constitute  undue  influence,  though  no  force 
is  either  used  or  threatened.  In  a  word,  a  testator  may  be  led  but  not  driven,  and  his  will  must 
be  the  offspring  of  his  own  volition  and  not  the  record  of  some  one  else's." 

A  will  is  not  void  if  made  under  the  influence  of  acts  of  attention  and  kindness. —  Earl  of 
Sefton  V.  Hopwood,  1  F.  and  E.,  578  ;  see  illus.  (h)  to  this  section.  Persuasion,  appeals  to  the  affec- 
tions or  ties  of  kindred,  to  a  sentiment  of  gratitude  for  j)ast  services,  or  pity  for  future  destitu- 
tion, or  the  like,  are  all  legitimate,  and  may  be  pressed  on  the  testator,  but  pressure  of  whatever 
kind  whether  acting  on  the  fears  or  the  hopes,  if  so  extrted  as  to  overpower  the  volition  without 
convincing  the  judgment,  is  a  species  of  restraint  under  which  no  valid  will  can  be  made. 

If  there  has  been  no  fraud,  or  coercion  or  other  undue  influence,  and  it  be  proved  that  the 
testator  was  of  sound  mind,  memory  and  understanding,  and  that  the  will  was  read  over  to  him, 
or  that  he  had  read  it  to  himself,  it  must  be  presumed  that  he  knew  and  approved  of  the  con- 
tents, and  such  knowledge  and  approval  will  be  held  to  extend  to  every  part  of  the  will  — Atter 
V.  Atkinson,  L.  R.,  1  P.  and  D.,  665 ;  Goodacre  v.  Smith,  ib.,  359  ;  Harter  v.  Harter,  L.  R.,  3  P. 
and  D.,  11,  22  ;  Guardhouse  v.  Blackburn,  L.  R.,  1  P.  and  D.,  109. 

In  cases  where  portion  of  a  will  has  been  introduced  through  fraud,  it  is  only  where  that 
portion  is  severable  from  the  remainder  that  it  can  be  excluded  from  the  will — Rhode-'  v.  Rhodes, 
L.  R.,  7  App.  Ca.,  192.  Where  the  rejection  of  part  on  the  ground  of  its  having  been  introduced 
by  fraud,  alters  the  sense  of  the  remainder,  it  may  be  questioned  whether  there  is  a  valid  will 
at  all — Rhodes  v.  Rhodes,  L.  R.,  7  App.  Ca.,  192.  See  s.  236,  infra.  Law  of  Wills  in  India, 
pp.  84,  85. 

It  is  not  because  one  person  has  unbounded  influence  over  another  that  such  influence, 
when  exercised,  even  though  it  may  be  very  bad  indeed,  is  undue  influence  in  the  legal  sense 
of  the  word.  Thus  a  young  man  may  be  caught  in  the  coils  of  a  harlot  who  makes  use  of  her 
influence  to  induce  him  to  make  a  will  in  her  favour  to  the  exclusion  of  his  relatives.  It  may 
unfortunately  be  natural  that  a  man  so  entangled  should  yield  to  that  influence,  and  confer 
large  bounties  upon  the  person  with  whom   he  has   been    brought  into  such  relation,  yet  the 
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law  does  not  attempt  to  guard  against  such  contingencies.  So  a  man  may  be  the  companion  of 
another  and  may  encourage  him  in  evil  courses,  and  thus  obtain  what  is  ordinarily  called  an 
undue  influence  over  him,  and  the  consequence  may  be  a  v/ill  in  his  favour.  But  that  again 
shocking  as  it  is,  will  not  amount  to  an  undue  influence  in  tiie  eye  of  the  law — Wingrovev, 
Wingrovc,  L.  R.,  11  P.   D.,  81. 

If  a  testator  was  prevented  by  force  and  threats  from  altering  or  revoking  a  will,  the 
Court  may  declare  that  the  person  using  the  force  or  threats  are  trustees  in  respect  of  any 
thing  taken  under  the  will — Jielts  v.   Doughty,  L.  R.,  o  P.  D.,  2(5. 

Mi-sfake. — Words  or  clauses  introduced  into  a  will  by  mistake  or  accident,  without  the 
knowledge  of  the  testator,  mav  be  struck  out — Fulton  v  Andrew-^,  L.  R.,  7  H.  L.,  448  ;  Morrdl 
v.  MorrdL  L.  R.,  7  P.  Div.,  (58 ;  In  the  Goods  of  Oswald,  L.  R.,  3  P.  and  D.,  162.  But,  unless 
words  have  been  inserted  or  omitted  without  the  knowledge  of  the  testator,  the  Court  cannot 
correct  the  will  either  by  tlie  omission  of  words  or  by  the  insertion  of  other  words — Harter  v. 
Harter.L.  R..  3  P.  and  I).,  11,  22  ;  Mitchell  v.  Ourd,  3  Sw.  and  Tr..  75.  Where  it  is  shown  that 
words  appearing  in  a  will  have  been  read  over  to  a  testator  and  that  he  has  executed  the  will 
with  those  words  contained  in  it,  he  must  be  taken  to  have  known  and  approved  of  them,  and 
the  Court  must  hold  them  to  form  part  of  the  will — Morrell  v.  Morrell,  L.  R.,  7  P.  D.,  68.  See 
Collins  V.  Elstone  [1893],  Prob.,  1.  In  the  case  of  Guardhouse  v.  Blackburn  (L.  R.,  1  P.  and  D., 
109,  p.  117),  where  a  will  had  been  read  over  to  a  capable  testatrix  and  duly  attested  by  her,  the 
Court  refused  to  exclude  from  probate  certain  words  inserted  in  it,  and  which  were  not  in  accord- 
ance with  the  instructions  given  by  Jier  solicitor,  nor  were  contained  in  the  draft  codicil  which 
had  been  read  over  to,  and  approved  by,  her,  although  such  words  were  sworn  to  by  the  soli- 
citor, who  prepared  the  codicil,  to  have  been  inserted  without  any  instructions  from  her,  and  by 
his  inadvertence.  Lord  Penza^^ce  made  the  following  remarks  :  "  It  is  obvious  that  if  the 
Court  should  allow  itself  to  pass  beyond  proof  that  the  contents  of  any  such  paper  were  read 
or  otherwise  made  known  to  the  testator,  and  suffer  an  inc^uiry  by  the  oath  of  the  attorney  or 
others  as  to  what  the  testator  really  wished  or  intended,  the  authenticity  of  a  will  would  no 
longer  repose  on  the  ceremony  of  execution  exacted  by  Statute,  but  would  be  set  at  large  in  the 
wide  field  of  parol  conflict,  and  be  confided  to  the  mercies  of  memory.  The  security  intended 
by  the  Statute  would  thus  perish  at  the  hands  of  the  Court  *  *  *  *  f^j^g  codicil  was 
proved  to  have  been  read  over  to  the  testator  before  the  execution  thereof  ;  she  duly  executed 
the  same,  and  the  Court  conceives  it  to  be  beyond  its  functions  or  powers  to  substitute  the  oath 
of  the  attorney  who  prepared  it  fortified  by  his  notes  of  the  testator's  instructions  for  the 
written  j^rovisions  contained  in  a  paper  so  executed." 

In  In  the  Goods  of  Oswald  (L.  R.,  3  P.  and  D.,  162),  a  testatrix  having  executed  a  will  was 
advised  that  a  bequest  to  her  daughter  should  be  secured  to  her  separate  use,  and  she  gave 
directions  that  a  testamentary  j^aper  to  that  effect  should  be  prepared.  A  paper  was  thus 
prepared  purporting  to  be  her  last  will  and  testament  and  containing  a  clause  revoking  all 
former  wills.  The  testatrix  was  not  aware  that  the  paper  contained  such  a  clause,  and  it  was 
not  read  over  to  her.  The  clause  was  said  to  have  been  inserted  per  incuriam,  and  was 
omitted  from  the  probate.     See  7?i  the  Goods  of  Duane,  2  Sw.  and  Tr.,  590. 

Revocation  in  all  cases  is  a  question  of  intention  and  if  the  act  done  though  in  itself  suflfi- 
cient  to  revoke  a  testamentary  document  can  be  shown  to  have  been  done  for  a  purpose  other 
than  revocation  it  will  not  revoke  the  instrument. 

Revocation,  while  the  testator  is  of  unsound  mind,  is  ineffectual,  though  he  may  recover 
subsequently — Borlase  v.  Borlase,  4  N.  &  C,  106  ;  Brunt  v.  Brunt,  3  P.  and  D.,  37. 

By  s.  1 9  of  the  Wills  Act  it  is  enacted  that  no  will  shall  be  revoked  by  any  presumption  of 
an  intention  on  the  ground  of  an  alteration  of  circumstances. 

Although  a  will  is  always  revocable  notwithstanding  a  contract  not  to  revoke  it  yet  such 
a  contract  is  not  illegal  and  is  enforceable  if  made  for  good  consideration  — Bobinson  \.  Omman- 
ney,  23  Ch.  D.,  285 

A  will  may  be  testamentary  only  on  the  happening  of  a  certain  event — Kaminee  Dossee  v. 
Bisanath  Ghose,  2  Ind.  Jur.,  N.  S.,  6:  In  the  Goods  of  Porter,  L.  R.,  2  P.  and  D.,  22  ;  In  the 
Goods  of  Mayd,  L.  R.,  6  P.  and  D.,  17. 

There  is  nothing  to  prevent  a  man  from  saying  that  the  question  whether  or  not  a  paper 
shall  be  operative  or  otherwise  shall  be  dependent  upon  an  event  to  happen  after  his  death — 
In  the  Goods  of  Smith,  L.   R.,  1  P  and  D.,  717. 

Though  a  man  make  his  testament  and  last  will  irrevocable  in  the  strongest  and  most  ex- 
press terms,  yet  he  may  revoke  it,  because  his  own  act  and  deed  cannot  alter  the  judgment  of 
law  to  make  that  irrevocable  which  is  of  its  own  nature  revocable —  Vynior's  case,  8  Co..  82  (o). 
A  will  is,  therefore,  said  to  be  ambulatory  until  the  death  of  the  testator — Williams  on  Executors, 
lOth  Edn.,  107. 

Even  joint  wills  are  liable  to  be  revoked  at  any  time — Hobson  v  Blackburn,  1  Addams, 
278  ;  In  the  Goods  of  Stracey,  Deane,  6  ;  1  Jur.,  N.  S.,  1 179  .:  In  the  Goods  of  Lovegrove,  2  Sw.  and 
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Tr.,  453.  But  in  certain  cases  such  wills  will  be  enforced  in  equity,  as  compacts ;  see  Dufour 
V.  Pereira,  1  Dick..  419  :  Walpole  v.  Lord  Oxford.  3  Des.,  402;  Dennynscyi  v.  Mostert,  L.  R.,  4 
P.  C.  236;  Dins  v.  De  Lievera,  L.  R.,  5  Ap.  Ca.,  123.  So  in  Lofus  v.  Maw,  3  Giff.,  592.  where 
the  testator,  who  was  in  ill-health,  induced  his  niece  to  reside  with  him  as  housekeeper,  on  the 
verbal  representation  that  he  would  leave  her  certain  property  by  his  will,  which  he  accordingly 
caused  to  be  prepared  and  executed  :  but  this  will  be  subsequently  revoked  by  a  codicil.  The 
Court  held,  that,  inasmuch  as  the  niece  had  been  induced  to  render  valuable  services  to  the 
testator  on  the  faith  of  the  representation  made,  the  testator  had  no  right  to  revoke  tlie  gift. 
See  Jorden  v.  Monet/,  5  H.  L.  C,  185  ;  Hammersley  v.  BeBiel,  12  CI.  and  Fin.,  45. 

Under  s.   56,  in/ra.  a  will  is  revoked  by  the  marriage  of  the  maker. 

Two  persons  may  agree  to  make  mutual  wills,  and  the  marriage  of  one  will  not  revoke  the 
will  of  the  other — Hinrkley  v.  Sirrtmons,  4  Ves.,  160  ;  Bias  v.  D".  Lievera,  L.  R.,  5  App.  Ca.. 
123,  P.  C.  ;  Dennyssen  v.  Mostert,  L.  R.,  4  P.  C,  236.  Such  will  may  be  revoked  jointly  or 
separately,  provided  the  party  revoking  give  notice  to  the  other,  but  they  become 
irrevocable  after  the  death  of  one  of  them,  if  the  other  have  taken  advantage  of  the 
provisions  made  for  him — Dufour  v.  Pereira,  1  Dick.,  419.  See  Lord  Walpole  v.  Lord 
Oxford,  3  Ves.,  402,  p.  416.  So  two  persons  may  execute  one  mutual  will — Dennyssen  v. 
Mostert.  L.  R..  4  P.  C  236  ;  but  a  mutual  will  is  in  effect  two  wills — Dias  v.  De  Lievera, 
L.  R.,  5App.  Ca.,  123,  P.  C. 

49.     A  will  is  liable  to  be  revoked  or  altered  by  the  maker  of  it  at  any 
time  wben   he    is  competent    to    dispose   of    his  pro- 
^"'  "^orluerlT^^^     perty  by  will. 

This  section  applies  to  Hindus,  &c.,  under  Act  XXI  of  1870. 

Saheb  Mirza  v.  TJmda  Khanam,  I.  L.  R.,  19  Cal.,  444. — A  will  duly  executed  is  not  to  be 
treated  as  revoked,  either  wholly  or  in  part,  by  a  will  which  is  not  forthcoming  unless  it  is  proved 
by  clear  and  satisfactory  evidence  that  the  will  contained  either  words  of  revocation  or  disposi- 
tions so  inconsistent  with  those  of  the  earlier  will  that  the  two  cannot  stand  together.  It  is 
not  enough  to  show  that  the  will  not  forthcoming  differed  from  the  earlier  one  if  it  cannot  be 
shown  what  difference  it  consisted.  It  is  also  settled  that  the  burden  of  proof  is  upon  him 
who  challenges  the  will. 

'  I  .,4.  31.  Ker  v.  A.  Meakin,  T.  L.  R.,  20  Bom.,  370. — After  death  of  the  testator  his  will  was 
found  among  his  private  papers  in  a  sealed  envelope  with  the  words  "  H.  G.  Meakin's  will  not 
to  be  opened  till  after  death,"  written  in  his  handwriting  on  the  face  of  the  envelope.  The  will 
was  wholly  in  his  writing  and  was  written  in  four  sheets  of  paper  pinned  together.  The  1st. 
3rd  and  4th  pages  were  in  blue  paper  of  same  size.  The  4th  page  stated  will  to  be  dated  28th 
November,  1892,  and  was  signed  by  testator  and  duly  witnessed.  The  actual  execution  as 
proved  was  in  March  or  April  1894.  The  2nd  page  was  of  different  kind  from  other  papers  and 
was  signed  but  not  witnessed.  The  second  page  contained  a  bequest  to  a  child  who  was  born 
in  May  1894. 

Held  that  probate  must  be  refused. — In  the  Goods  of  L.  P.  D.  Broughton.  I.  L.  R.,  29  Cal., 
311 ;  see  notes  to  s.  58). 

Ram'hajanK^mwar  y.Gnrcharan  Kunwar, J. Ij.'R., 21  AW.,  l'^. — Held  that  no  suit  can  lie 
for  the  cancellation  of  a  will  during  the  lifetime  of  the  testator.  Rut  see  Maganlal  Pvrnshot- 
tarn  v.  Gohinlal  Nagindas,  I.  L.  R.,  15  Bom.,  697. 


PART  VIII.* 

OF  THE  EXECUTION  OF  UNPRIVILEGED  WILLS. 

60.     Every  testator,  not  being  a  soldier  employed  in  an  expedition,  or 

engaged     in    actual    warfare,   or   a    mariner    at    sea, 

^^v^iegedwUL^''^"      "^"^^    execute    his    will    according    to   the   following 

rules  : — 

First. — The  testator  shall  sign  or  shall  affix  his  mark  to  the  will,  or  it  shall 
be  signed  by  some  other  person  in  his  presence  and  by  his  direction. 

*  This  part  applies  to  the  wills  of  Hindus,    &c.,  in  the  Lower  Provinces  of  Bengal  and  the 
Towns  of  Madras  and  Bombay  (Act  XXI  of  1870,  3.  2). 
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Second. — The  signature  or  mark  of  the  testator,  or  the  signature  of  the 
person  signing  for  him,  shall  be  so  placed,  that  it  shall  appear  that  it  was 
intended  thereby  to  give  effect  to  the  writing  as  a  will. 

Third. — The  will  shall  be  attested  by  two  or  more  witnesses,  each  of  whom 
must  have  seen  the  testator  sign  or  affix  his  mark  to  the  will,  or  have  seen 
some  other  person  sign  the  will  in  the  presence  and  by  the  direction  of  the 
testator,  or  have  received  from  the  testator  a  personal  acknowledgment  of  his 
signature  or  mark,  or  of  the  signature  of  such  other  person ;  and  each  of  the 
witnesses  must  sign  the  will  in  the  presence  of  the  testator,  but  it  shall  not  be 
necessary  that  more  than  one  witness  be  present  at  the  same  time,  and  no  par- 
ticular form  of  attestation  shall  be  necessary. 

This  section  applies  to  Hindus,  &c.,  under  Act  XXI  of  1870. 

Intention  to  give  effect  to  will. — Tlie  provisions  of  this  rule  are  wider  than  those  in  the  Wills 
Act  Amendment  Act,  15  and  16  Vict.,  c.  24,  s.  1,  which  enacts,  that  the  "  signature  shall  be  so 
placed  at,  or  after,  or  following,  or  under,  or  beside,  or  opposite  to  the  end  of  the  will,  that  it 
shall  be  apparent  on  the  face  of  the  will  that  the  testator  intended  to  give  effect  by  such  his 
signature  to  the  writing  signed  as  his  will." 

Mr.  W.  C.  Bonnerjee,  in  his  Edition  of  the  Hindu  Wills  Act,  p.  6,  as  to  this  rule,  points  out 
that  most  documents  in  this  country  are  signed  by  the  parties  executing  them  on  the  top  ;  and 
suggests  that,  as  the  section  does  not  lay  down  any  positive  rule  as  to  where  wills  are  to  be 
signed,  that  the  practice  may  still  be  safely  followed. 

Under  the  English  Act  it  was  held,  that  a  will  of  an  English  lady,  which  was  drawn  up  by  a 
Notary  in  France,  and  signed  by  her,  not  at  the  end  of  the  will  itself,  but  at  the  end  of  a  notarial 
minute,  which  immediately  followed  the  will,  detailing  the  circumstances  under  which  the 
will  was  executed,  was  signed  in  compliance  with  the  Statute — Page  v.  Donovan,  3  Jur.  N".  S., 
220.     In  re  Gawsden,  2  Sw.  and  Tr.,  363. 

Harinaiyal  N.  Singh  v.  Gungaur  Singh,  13  C.  W.  N.  40. — Where  it  appeared  from  evi- 
dence  of  attesting  witnesses  to  a  zuripesghi  potia  executed  by  a  purdanashin  lady  that  the  wit- 
nesses were  present  in  the  room  where  the  lady  signed  the  document  but  that  she  was  behind 
a  purdah  or  screen  at  the  time  when  she  affixed  her  signature  ;  AeW  that  having  regard  to  the 
custom  of  this  country  there  was  a  sufficient  compliance  with  provision  of  sec.  59  of  Transfer 
Property  Act.     I.  L.  R.,  27  Cal.,  190  ;  I.  L.  R.,  16  Cal.,  19,  referred  to. 

Manuel  v.  J  nana  I.  L.  R.,  31  Mad,  187  ;  13.  C.  W.  N.  viii.— If  in  a  will  any  other 
document  then  actually  written  referred  to  as  expressing  any  part  of  the  testator's 
intentions  it  may  be  treated  as  a  part  of  the  will. 

See  also  Mussamat  Chandra  Dei  v.  Madho  Sara.  B.  L.  R.,  Vol.  XIV  Part  I,  p.  2  : 
Pandurani  H.  Vaidya  v.  V.  V.  Kane,  I.  L.  R.  10  Bom..  632  :  Bhawanji  Harrbhum  v. 
Deaii  Punja  I.  L.  R.  19  Bom.,  635. 

Obhay  Ch.  Mustafi,  v.  Uma  Ch.  Mustuf,  1  C.  L.  R.,  362.— The  fact  that  a  contested  will 
bears  an  endorsement  stating  that  it  was  acknowledged  by  the  testator  before  the  Registrar 
does  not  warrant  a  Judge  in  granting  probate  of  the  will,  even  though  the  caveator  does  not 
produce  any  evidence  to  impeach  the  will. 

See  also  following  cases:  In  re Hurrosundari  Deba,  I.  L.  R.,  6  Cal..  17  ;  Bissonath  Dindu 
v.  Doyaram  J  ana,  I.  L.  R.,  5  Cal.,  738  ;  Fernandez  v.  Alve.s,  I.  L.  R..  3  Bom.,  382  ;  Mu.^samut 
Khnttun  Koer  v.  Miissamut  Poena  Koer,  24  W.  R.,  C.  R.,  322 ;  Horendra  Nath  Acharji 
Chowdry  v.  Chandrakanta  Lahiri,  I.  L.  R.,  16  Cal.,  19.  Xitye  Gopal  Sircar  v.  Nogendra  N. 
Milter  Mozundar,  I.  L.  R.,  11  Cal.,  429  ;  Goods  of  Roymooney  Dasee.  I.  L.  R.,  1  Cal.,  150  ; 
Manickbai  v.  Hormosji  Bomanji,  I.  L.  R.,  1  Bom.,  547.  In  re  Hemlota  Dabee — I.  L.  R..  9  Cal., 
22(i  iGrishCh.  Banerjee  v.  Hemlota  Debt,  \l  C.h.R.,  3r^9  ;  Avabai  v.  Pestonji  Nanabhai,  11 
Bom.  H.  C.  R.,  87  ;  Ammayee  v.  Gohimalai,  I.  L.  R.,  15  Mad.,  261  ;  Rhaurao  Badagirao  v. 
Lakshmibai,  I.  L.  R  ,  20  Bom.,  607. 

No  formalities  are  required  for  the  execution  of  Hindu  wills  which  are  not  governed  by  Hindu 
Wills  Act. — Bapuji  Jagannath,  I.  L.  R.,  20  Bom.,  "674  ;  Radhabai  v.  Ganesh  T.  Ghohih,'l.  L.  R., 
3  Bom.,  7  ;  Mancherji  Pestonji  v.  Narayan  Lakshmanji,  1  Bom.  H.  C.  R.,  77  ;  V.  NarayanJog 
V.  Govindrao  C.  Jog,  6  Bom.  H.  C.  R.,  224. 

rsams  v.  <?a6nH  3  N.W.,  32;  3  All.  H.  C.  R.,  .32.— An  unprivileged  will  will  not  be 
recognised  by  the  Court  unless  executed  in  accordance  with  the  directions  contained  in  this  Act. 
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Held,  that  tlie  words  ' '  in  the  presence  of  the  testator  ' '  in  cl.  3  of  s.  50  may  receive  the  same 
construction  that  has  been  put  upon  them  in  the  English  Courts,  but  cannot  receive  a  larger 
interpretation. 

In  the  Matter  oj  Komola  Kant  Biswas,  4  C.  L.  R.,  401. — If  one  part  of  a  document  is  testa- 
mentary in  its  character,  it  may  be  presumed  tliat  tlie  remainder  if  the  language  is  capable  of 
that  construction,  is  also  intended  to  be  testamentary. 

Goods  of  Roymoney  Dossee,  I.  L.  R.,  1  Cal.,  150. — Held,  no  particular  form  of  attestation 
clause  is  necessary,  therefore  where  a  document  purporting  to  be  his  last  will  the  name  of  the 
testatrix  was  written  by  J  and  she  then  affixed  her  mark  and  A  in  her  presence  wrote  beneath 
it  "  by  the  pen  of  ^  "  and  the  testatrix  was  then  identified  to  the  Registrar  who  was  present  by 
B,  who  had  seen  her  fix  her  mark,  and  who  in  her  presence  put  his  signature  as  having  identified 
her. 

Held,  this  was  suflQcient  and  probate  was  granted. 

Bissonaih  Dinda  v.  Doyaram  Jana,  T.  L.  R.,  5  Cal.,  738.- — The  signatures  of  two  or  more 
witnesses  to  a  will  must  be  attached  to  the  will  after  and  not  before  the  testator  signing  or  affix- 
ing his  mark.     As  to  marks  see  I.  L.  R.,  3  Bom.,  382, 

In  the  Matter  of  Hurro  Sundari  Labia  v.  Chunder  Kant  Bhnitacharya,  I.  L.  R..  6  Cal.,  19. — 
Section  50  clearly  intends  that  the  two  attesting  witnesses  to  a  will  shall  sign  their  names  after 
the  testator  shall  have  executed  the  will.  If  a  testatrix  admits  her  signature  on  a  will  before 
a  Registrar  of  Assurances  and  is  identified  before  him  by  one  of  the  witnesses  to  the  signature 
and  both  the  Registrar  and  identifier  sign  the  names  as  witnesses  to  the  admission  made.  Held, 
such  attestation  is  sufficient.  See  Nitya  Gopal  Sircar  v.  Nogendra  Nath  Mitter,  1.  L.  R.,  1 1  Cal., 
429.  See  Bissonath  Dinda  v.  Doyaram  Jana,  I.  L.  R.,  5  Cal.,  738.  See  Roymoney  Dossee, 
I.  L.  R.,  1  Cal.,  150.    See  Horendranarain  Chowdry  v.  Chandrakanta  Lahiri,  I.  L.  R.,  16  Cal.,  19. 

In  the  Matter  of  the  Petition  of  Hemlota  Dabee,  I.  L.  R.,  9  Cal.,  22G. — Where  a  testator  does 
not  himself  sign  the  will  but  some  other  person  signs  it  in  his  presence  and  by  his  direction  then 
besides  the  other  person  there  must  be  two  witnesses  who  must  sign  the  will  in  the  presence  of 
the  testator.  The  following  cases  were  cited  -.—Goods  of  Roymoney  Dassi,  I.  L.  R.,  1  Cal., 
150 ;  Hurro  Sundari  Davia  v.  Chunderkant  Bhattacharya,  I.  L.  R.,  6  Cal.,  17. 

Nitya  Gopal  Sircar  v.  Nogendra  Nath  Mitter,  I.  L.  R.,  11  Cal.,  429. — The  provisions  of  s.  50 
is  not  satisfied  by  witnesses  affixing  their  marks  and  it  is  necessary  for  the  validity  of  a  will  that 
the  signatures  distinguished  from  a  mark  of  at  least  two  witnesses  should  a])pear  on  the  will. 
Fernandez  v.  Alveo,  I.  L.  R.,  3  Bom.,  382,  followed  Goods  of  Wynne,  13  B.  L.  R.,  392,  dissented 
from. 

Horendranarain  Acharji  Chowdry  v.  Chandrakanta  Lahiri,  I.  L.  R.,  16  Cal.,  19. — After  exe- 
cution of  her  will  by  a  testatrix  and  its  attestation  in  her  presence  by  a  witness  who  had  seen  her 
execute  it,  it  was  presented  for  registration  the  testatrix  sitting  behind  one-fold  of  a  door  which 
was  closed,  the  other  fold  being  open  :  and  the  Registrar  and  another  person  who  identified  the 
testatrix  being  in  the  verandah  outside  the  room  behind  the  door  of  which  the  testatrix  sat,  all, 
that  the  Registrar  seeing  at  her  being  her  hands.  The  testatrix  adznitted  her  execution  of  the 
will  and  her  admission  was  endorsed  on  the  will  and  witnessed  b}'  the  Registrar  and  the  person, 
who  identified  her  at  the  same  time. 

Held,  that  the  witness  was  '  'in  the  presence  of ' '  the  testatrix  within  the  meaning  of  s.  50. 

Goods  of  Porthouse,  I.  L.  R.,  24  Cal.,  784. — A  testator  died  leaving  as  his  will  a  printed  form 
of  will  imperfectly  filled  in  and  having  omitted  to  insert  his  name  and  description  at  the  head 
of  the  document  and  to  append  his  signature  thereto.  He -had,  however,  written  his  name  in 
the  attestation  clause  and  completed  the  disposition  clause  bequeathing  all  his  property  to  his 
wife  and  appointing  her  sole  executrix.  Held,  this  was  sufficient  and  will  should  be  admitted 
to  probate. — Goods  of  Pasmaw,  L.  R.,  1  P.  and  D.,  653,  referred  to.  • 

Nirmal  Chunder  Bandopadhya  v.  Sarolmoni  Dcbya,  I.  L.  R.,  25  Cal.,  911;  2  C.  W.  N., 
642. — A  testator  who  for  a  number.of  years  was  unable  to  write  but  used  a  stamp  which  used  to 
be  attached  by  a  servant  executed  his  will  and  the  stamp  was  used  under  his  direction. 

Held,  that  in  this  case  the  execution  of  the  will  was  in  accordance  with  s.  50. 

Note. — The  following  cases  were  referred  to  Nitya  Gopal  Sircar  v.  Nogendro  Nath  Mitter, 
I.  L.  R.,  11  Cal.,  429;  Jenkyns  v.  Caisford,  11  W.  R.,  854  ;  Goods  of  Emmerson,  9  L.  R.  (Ir.), 
443. 

Shama  Churn  Koondoov.  Khettramoni  Dassi,  l.L.R.,  21  CslI.,  521;  4C.  W.  N.,  501. — Pro- 
bate is  rightly  granted  where  the  judge  believes  the  witness  who  speaks  to  the  execution  of  the 
will  and  the  disposing  mind  of  the  testator. 

The  rule  in  TyreWv.  Paw<ow,  L.  R.,  1894,  p.  151,  requiring  proof  that  the  testator  actually 
knew  and  approved  the  will  does  not  apply  unless  surrounding  circumstances  excite 
suspicion — Bamasundari  Debi  \.  Tarasundari  Debi,  I.  L.  R.,  19  Cal.,  65. 
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Amarendra  Nath  Chatterjee  v.  Kashi  Nath  Chatterjee,  I.  L.  R.,  27  Cal.,  169. — The  signature 
of  a  testator  at  the  commencement  of  his  will  when  the  witnesses  attested  it  and  his  admission 
to  the  attesting  witnesses  that  the  paper  which  they  attest  is  his  will  constitute  sufficient  ac- 
knowledgment of  his  signature  to  his  will  even  though  the  witnesses  do  not  see  him  sign  it  or 
observe  any  signature  to  the  paper  which  they  attest. .. 

The  Registration  of  his  will  by  a  testator  and  his  signature  to  the  certificate  of  admission 
of  execution  testified  by  the  signatures  of  Sub-Registrar  and  of  a  witness  is  sufficient  astestation 
to  satisfy  requirements  of  s.  50 — Manickhai  v.  Hormasji  Bomanji,  I.  L.  R.,  1  Bom.,  547  ;  U.  S. 
Dabaiv'.C.  K.Bhattachnrjee,  I.  L.  R.,  6  Cal.,  17;  and  N.  G.  Sircar  v.  N.  N.  Milter,  I.  L. 
R.,  1 1  Cal.,  429.     The  above  three  cases  were  followed. 

Siho  Snndari  Debi  v.  Htmnngini  Debt,  4  C.  W.  N.,  204. — S,  tlie  widow  of ./  the  testator., 
applied  for  probate.  The  writer  of  the  will  deposed  he  had  signed  will  before  testator 
signed  and  that  none  of  the  witnesses  signed  in  his  presence.  I)  one  of  the  witnesses  said  he 
signed  the  will  after  the  testator  had  personally  acknowledged  his  signature,  and  that  when 
he  signed  it  other  witnesses  names  were  on  the  will.  Of  the  other  witnesses  there  were 
proved  to  have  been  dead  and  the  remaining  witness  was  not  examined,  but  his  signatures 
and  as  well  as  the  others  had  been  proved. 

There  was  no  direct  evidence  that  testator  had  acknowledged  his  signature  to  these  wit- 
nesses, so  that  the  will  was  otherwise  properly  attested  by  a  second  witness. 

Held  that  strict  affirmative  proof  of  due  attestation  is  not  absolutely  necessary  in  cases 
of  this  class,  and  if  circumstances  are  such  as  to  warrant  Court  in  reasonably  concluding  from 
those  circumstances  that  the  will  has  been  duly  attested,  probate  may  be  granted.  Right  v. 
Sanderson,  L.  R.,  9  P.  D.,  149,  referred  to. 

Manickbhai  v.  Hormasji  Bomanji,  I.  L.  R.,  1  Bom.,  547. — It  is  a  sufficient  acknowledgment 
b}'  a  testator  of  his  signature  to  his  will  if  he  makes  the  attesting  witnesses  understand  that 
the  paper  which  they  attest  is  his  will,  though  they  do  not  see  him  sign  it  or  observe  any 
signature  to  tiie  paper  when  they  attest,  provided  that  the  Court  is  satisfied  that  the  signature 
was  on  the  will  when  the  witnesses  attested  it. 

Radhabai  v.  Ganesh  Tatya  Gholap,  I.  L.  R.,  3  Bom.,  7. — A  will  of  a  Hindu  is  not  invalid 
because  the  text  of  it  was  not  written  by  the  testator  and  because  his  signature  is  not  attested. 
The  rules  of  Hindu  law  relating  to  documentary  evidence  are  not  to  be  applied  strictly  in  case 
of  wills. 

Fernandez  v.  Alves,  I.  L.  R.,  3  Bom.,  382. — The  direction  contained  in  sec.  50  (cl.  3)  as  to 
the  signature  of  witnesses  of  an  unprivileged  will  is  not  satisfied  by  the  witnesses  affixing  their 
marks.  It  is  necessary  that  signatures  as  distinguished  from  marks  should  appear  on  the  face 
of  the  will  by  attesting  witnesses. 

Harilal  Harjivandas  v.  Pranvalavdas  Parbhudas,  I.  L.  R.,  16  Bom.,  229. — Where  the  de- 
fendant claimed  the  property  in  dispute  under  the  will  of  a  Hindu  widow,  but  kept  back  the 
evidence  which  would  have  clearly  established  that  the  mark  purporting  to  be  made  by  the 
v.'idow  was  really  made  by  her  or  at  his  desire,  and  that  at  the  time  of  execution  the  nature  and 
contents  were  well  known  to  her  the  Court  refused  to  act  upon  it. 

Goods  of  Nanabhai  Sorabji  Mestri,  I.  L.  R.,  11  Bom.,  87. — The  person  making  the 
signature  of  a  will  for  the  testator  is  not  competent  as  an  attesting  witness  of  its  execution 
under  this  Act.     Goods  of  Bailey,  1  Curt.,  914  ;  Smith  v.  Harris,  I  Rob.,  262,  distinguished. 

In  re  Bapuji  v.  Jagannath,  I.  L.  R.,  20  Bom.,  674. — The  Hindu  Wills  Act,  s.  50,  applies  to 
tliose  wills  which  are  mentioned  in  s.  2,  els.  a  and  b  of  former  Act.  A  will  which  was  not  such 
a  will  as  there  mentioned  was  held  to  be  valid,  though  not  attested  by  two  witnesses. 

Paramma  v.  Ramarhandra,  I.  L.  R.,  7  Mad.,  302. — C  under  a  power  given  her  by  will  of 
her  husband  sold  certain  lands  to  R.  After  sale  false  attestations  were  added  to  the  will.  In 
a  suit  brought  by  the  heir  of  the  husband  to  recover  the   propert3'  sold. 

Held  that  R's  title  could  not  be  affected  by  the  forgery, 

Ammaya  v.  Yalumalai,  I.  R.  R..  15  Mad.,  261. — If  attesting  witnesses  affix  their  initials 
at  times  of  witnessing  the  execution  of  a  will  it  is  a  sufficient  compliance  with  the  terms  of  s.  50. 

Kupjjayammal  v.  Ammani  Ammal,  I.  L.  R.,  22  Mad..  345.— Proof  of  execution  and  of 
the  consciou.sness  of  a  testator  is  insufficient  ;  it  should  be  further  shown  that  he  knew  of  and 
understood  the  contents  of  the  document  which  he  signed. 

Kalee  Tara  Dassee  v.  Nabin  Chunder  Kur,  21  W.  R.,  84.— To  entitle  the  executor  to  probate 
the  signature  of  the  testator  must  be  tliat  of  a  conscious  person  and  not  the  results  of  mere 
mechanical  movements. 

Nobo  Kishore  Doss  v.  Joy  Doorga  Dossce,  22  W.  R.,  189.— The  mere  fact  of  an  attesting  wit- 
ness repudiating  his  signature  does  not  invalidate  a  will  if  it  can  be  proved  he  has  given   false 


54  SUCCESSION    ACT.  [PART  VIII. 

evidence.     If  he  does    repudiate  it,    uncontradicted,  the  mere  fact  of    tiiere  being   two    wit- 
nesses purporting  to  have  witnessed  the  testator's  signature  is  not  a  compliance  with  s.  5(t. 

Goods  of  Wijnni:,  13  B.  L.  R.,  392. — To  the  will  of  A,  a  British-born  subject  and  a  member 
of  the  Bengal  Civil  Sevice,  who  died  in  India,  possessed  of  personal  property  only,  a  native 
servant  purporting  to  attest  the  will  appended,  words  in  the  Persian  character  signifying  "  this 
is  A^s  signature." 

Held  that  this  was  not  a  sufficient  subscription  of  the  will. 

Casement  v.  Fulton,  3  Moore  I.  A.,  395  — A  testator  signed  his  will  in  the  presence  of  a  wit- 
ness who  subscribed  his  will  in  his  presence  and  some  tinie  afterwards  upon  the  arrival  of  another 
witness  ;  the  testator  in  the  joint  presence  of  the  former  and  tlie  other  witness  acknowledged  his 
subscription  at  tie  foot  of  the  will;  the  second  witness  then  subscribed  the  will  and  the  first 
witness  in  his  and  the  testator's  presence  acknowledged  his  subscription,  but  did  not  re-sub- 
scribe. 

Htld,  by  Judicial  Committee,  that  the  requirements  of  Wills  Act  (XXV  of  1S38).  s.  7,  had 
not  been  sufficiently  complied  with,  it  being  necessary  that  both  witnesses  should  be  jointly 
present  at  the  same  act  of  the  testator  and  jointly  subscribe  it  in  his  presence. 

English  law. — Section  9  of  the  Wills  Act  provides  that  no  will  shall  be  valid  unless  it  be 
in  writing  and  signed  by  the  testator  at  foot  thereof  or  by  some  person  in  his  presence,  and 
by  his  direction  and  such  signature  shall  be  made  and  acknowledged  by  the  testator  in  the 
presence  of  two  or  more  witnesses,  and  such  witnesses  shall  attest  and  subscribe  the  will  in  the 
presence  of  the  testator,  but  no  form  of  attestation  shall  be  necessary. 

By  the  Wills  Act  Amendment  Act  15  and  16  Vict.,  c.  24,  it  is  enacted  that  every  will  shalJ 
so  far  only  as  regards  the  position  of  the  signature  of  the  testator  or  of  the  person  signing  for 
him,  be  deemed  to  be  valid  if  the  signature  shall  be  so  placed  at  or  after  or  following  or  inader  or 
beside  or  opposite  to  the  end  of  the  will  that  it  shall  be  apparent  on  the  face  of  the  will  that  the 
testator  intended  to  give  effect  by  such  signature  to  the  writing  signed  as  his  will  (vide,  Stat. 
15  and  16  Vict.,  c.  24). 

This  amendment  was  made  owing  to  views  taken  by  the  Court  as  to  the  interpretation  of 
the  Wills  Act  as  originally  framed. — Williams  on  Executors,  lOth  Edn.,   p  57. 

In  the  Goods  of  Powell.  4  Sw.  and  Tr..  34. — Held  that  a  signature  written  crosswa}'-  on  the 
second  page  of  a  paper  on  the  first  and  third   pages  of  which  the  will  was  written  was  good. 

Sweetland  v.  Sweetland,  4  Sw  &  Tr.,  6. — Held  that  the  signature  at  the  end  of  several  sheets 
of  the  will  except  the  last  was  not  sufficient. 

In  Goods  of  Coombes,  L.  R..,  1  P.  and  D.  302. — A  will  filled  the  first  and  third  pages  of  a  sheet 
of  foolscap  paper  having  no  reason  at  the  bottom  of  the  third  page  for  signatures  of  witnesses 
which  were  written  crossways  on  2nd  page.     Held  that  the  will  was  duly  executed. 

Goods  of  Ainsworth,  L.  R.,  2  P.  and  D.,  151. — Where  in  a  testamentary  paper  executed  by 
the  deceased  the  last  sentence  commenced  immediately  above  the  signature  of  the  deceased 
and  was  contained  in  three  short  lines  to  the  left  of  it,  the  two  last  lines  being  somewhat  below 
the  signature  and  this  sentence  was  written  before  the  deceased  signed  her  name  it  was  held  that 
the  execution  was  valid,  and  that  the  last  sentence  should  be  included  in  the  probate. 
See  also  In  the  Goods  of  Kempton,  33  L  J.,  Frob.,  153  ;  Goods  of  Birt,  L.  J.,  2  P.  and  D.,  214. 

In  Goods  of  Dilkes,  L.  R.,  3  P.  and  D.,  164. ■ — A  duly  attested  signature  on  the  earlier  pages 
of  a  will  is  not  sufficient  in  cases  where  an  unattested  signature  appears  on  the  last  page. 
See  also  Phipp  v.  Hale,  L.  R..  3  P.  and  I).,  166. 

In  Goods  of  Gansden,  2  Sw.  and  Tr..  46. — Where  a  will  was  written  on  a  piece  of  parchment 
and  at  one  corner  at  the  bottom  of  the  parchment  was  pasted  and  a  stamp  impressed  on 
It  upon  which  paper  the  signature  of  the  testator  and  witnesses  were  subsequently  made.  Held 
that  signature  must  be  accepted  as  signature  on  part  of  the  will.  See  also  Goods  of  Horsford, 
L.  R.,  3  P.  and  D.,  211;  Cook  v.  Lamherf,  3  Sw.  and  Tr.,  46. 

Margary  v  Bohinson,  12  P.  and  Y).,  8. — A  mark  made  on  his  death-bed  by  a  paralysed  man 
in  the  middle  of  a  testamentary  paper  duly  witnessed  was  held  not  to  be  sufficient. 

The  Court  has  granted  probate  of  a  will  where  the  deceased  signed  his  name  in  the  attest- 
ation clause.  See  also  Goods  of  Casmore,  L.  R.,  1  P.  and  D.,  653  :  Goods  of  Hurkwah,  L.  R.,  1  P. 
and  D.,  375. 

In  the  Goods  of  Puddephatt,  L.  R.,  2  P.  and  D..  97.— Where  the  will  of  the  deceased  had 
an  imperfect  attestation  clause  and  the  name  of  the  deceased  appeared  written  beneath  the 
signatures  of  the  attesting  witnesses  who  were  dead  and  no  evidence  could  be  given  as 
to  order  of  signatures.     Court  decreed  probate. 

Trott  V.  Stedman,  2  Sw.  and  Tr.,  12. — Where  the  will  was  in  the  handwriting  of  the  testator 
and  his  name  formed  the  concluding  words  of  the  last  clause  of  the  will  it  was  admitted  to 
probate. 
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Jenlcins  v.  Gaisford,  .3  Sw.  and  Tr.,  13. — 8ir  C.  Cress  well  : — "It  has  been  decided  that 
the  testator  sufficiently  signs  by  making  his  mark,  and  that  I  think  that  it  was  rightly  con- 
tended that  the  word  signed  must  have  the  same  meaning  whether  the  signature  is  made  by 
the  testator  himself  or  by  some  other  person  in  his  presence  or  by  his  direction,  and  therefore  a 
mark  made  by  some  other  person  under  such  circumstances  must  suffice.  Now  whether  the 
mark  is  made  by  a  pen  or  by  some  other  instrument  cannot  make  any  difference,  neither  can  in 
reason  make  a  difference  tfiat  facsimile  of  the  whole  name  was  impressed  instead  of  a  mere 
mark.  Tlie  mark  made  by  the  instrument  or  stamyj  was  intended  to  stand  for  and  represent 
the  signature  of  the  testator." 

In  the  Goods  of  Horsford,  L.  R..  3  P.  and  D.,  21 1 — Where  the  deceased  signed  his  name  on 
a  piece  of  paper  upon  which  no  dispositive  part  of  his  will  was  written  and  this  paper  was 
attached  by  string  to  the  paper  on  which  the  will  was  written  just  opposite  to  the  termination 
of  the  writing  it  was  held  that  the  execution  was  valid  there  being  evidence  that  the  papers 
were  in  the  same  state  at  the  time  when  the  signing  took  place.  See  also  f'ook  v.  Lambert, 
32  L.  J.,  89. 

Moore  v.  King.  3  Curt..  243. — A  testator  signed  a  codicil  in  the  presence  of  his  sister  who 
at  his  desire  attested  it.  On  a  subsec(uent  day  when  the  sister  an(i  another  person  were  present 
lie  desires  her  to  bring  him  the  codicil  and  requested  the  other  person  present  to  attest  it,  saying 
in  presence  of  both  and  pointing  to  his  signature.  * '  This  is  a  codicil  signed  by  myself  and 
by  my  sister  as  you  see,  you  will  oblige  me  if  you  will  add  your  signature,  two  witnesses 
being  necessarj'."  That  person  then  witnessed  in  the  presence  of  the  testator  and  sisters 
the  latter  ])ointing  to  her  signature,  saying  ' '  That  is  my  signature  you  had  better  place 
yours  underneath,"  but  she  did  not  resubscribe.  Held  that  it  was  not  sufficiently 
attested,  having  regard  to  the  provision  of  the  Statute.  See  also  Goods  of  Maddoelc,  L.  R.,  3 
P.  and  D..  169  ;  Goods  of  Eynan,  L.  R.,  3  P.  and  D.,  92. 

Hindmarsh  v.  Charlton.  8  H.  of  L.,  160. — Held  that  to  make  a  valid  subscription  and 
attestation  there  must  be  either  the  name  of  witnesses  or  some  mark  intended  to  represent  it. 

In  the  Goods  of  Clark,  2  Curt.,  329. — Held  that  if  the  person  signing  for  the  testator  signs 
in  his  own  name  and  not  in  the  name  of  the  testator,  such  signature  is  sufficient. 

In  the  Goods  of  Reading,  3  Rob.,  3.39. — A  will  may  be  signed  by  a  former  name  as  in  case 
of  a  woman  signing  the  name  of  a  former  husband. 

In  the  Goods  of  Glovtr,  1 1  Jur.,  1022. — A  will  may  be  signed  under  an  assumed  name,  the 
.signature  being  treated  as  a  mark. 

Marsh  v.  Marsh,  1  Sw.  and  Tr.,  528. — If  the  will  is  on  several  sheets  of  paper  it  is  not  ne- 
cessary that  they  should  be  all  connected  together.  It  is  sufficient  that  they  should  be  in  the 
same  room  when  the  execution  took  place,  and  the  legal  presumption  is  that,  sheets  bound 
together  and  constituting  the  will  as  found  in  the  testator's  desk  or  other  receptacle  were  so 
bound  together  at  the  time  of  the  execution  and  attestation.  See  also  Winsor  v.  Pratt,  2 
Rrod.  and  B.,  650  ;  Bees  v.  Bees,  L.  R.,  3  P.  and  D.,  84. 

Blake  v.  Blake,  7  P.  D.,  102. —  It  was  decided  that  to  constitute  a  sufficient  acknowledg- 
ment the  witnesse-i  must  at  time  of  acknowledgment,  &c.,  or  have  the  opportunity  of  seeing 
the  signature  of  the  testator,  and  if  such  be  not  the  case  it  is  immaterial  whether  the  signature 
be  in  fact  there  at  the  time  of  attestation,  or  whether  the  testator,  say  that  the  paper  to  be 
attested  iy  his   will  or  tliat  his  signature  is  inside  the  paper. 

In  re  Jones.  4  Sw.  and  Tr..  1. — Where  a  codicil  written  on  half  a  sheet  of  paper  occupied  so 
much  space  as  not  to  have  room  for  the  signatures  of  the  testator  and  of  witnesses  in  ordinary 
form  and  beneath  were  signatures  of  the  two  attesting  witnesses  and  on  the  right  hand  side  of 
the  paper  in  a  blank  space  between  the  edge  of  tlie  codicil  the  signature  of  the  testator  was 
written  at  right  angles  to  the  codicil  it  was   held  that  the  codicil  was  duly  executed. 

In  England,  where  the  words  of  the  Statute  are  the  same,  it  was  held,  that  there  is  nothing 
which  prevents  an  attesting  witness  from  also  signing  the  will  for  the  testator  by  his  direction — 
/  n  the  Goods  of  Bailey,  1  Curt.,  914.  The  person  so  signing  may  do  so  in  his  own  name — In  the 
Goods  of  Clarke,  2  Curt.,  329.  In  Smiih  v.  Harris  (I  Roh.^  262),  it  was  held,  that  the  direction 
of  the  testator  amounts  to  an  acknowledgment,  and  it  is  that  direction  w  hich  the  witness  attests. 

The  signature,  it  was  held  in  In  the  Goods  of  Wilson  (2  Curt.,  853),  must  be  completed.  In 
that  case,  the  testator  was  unable  to  complete  his  signature,  and  probate  was  refused  ;  but  it 
is  submitted  that,  under  this  Act,  such  uncompleted  signature  niiglit  be  treated  as  a  mark. 
A  signing  by  initials  is  sufficient—//;  Ike  Goods  of  Savory,  15  Jur.,  1042  ;  In  the  Goods  of  Hinds, 
16  Jur..  1161. 

Where  the  signature  of  the  testator  and  attesting  witnesses  were  written  on  a  separate 
piece  of  paper  previously  wafered  to  the  foot  of  the  will,  the  will  was  held  to  be  duly  executed — 
Cook  V.  Lambert,  11  W.'R.  (Eng.),  401.     If  the  signatures  are  not  on  the  same  piece  of  paper 
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as  that  on  which  thf  will  is  written,  but  upon  a  piece  of  paper  attached  tiiereto,  evidence  must 
be  eiven  to  sliow  that,  at  the  time  of  the  signature,  the  papers  were  attached — In  the  Goods  of 
West,  12  W.  R.  (Eng.),  89  :  Shelford's  Real  Property  Statutes,  p.  587. 

Wliero  a  testator  read  over  an  attestation-clause  containing  his  name  written  by  himself 
in  the  presence  of  two  witnesses,  who  subscribed  their  names,  and  the  testator  tlien,  on  the  op- 
posite page  of  the  paper,  wrote  some  words,  beneath  which  he  added,  "Attestation,  John  Wal- 
ker, testator,"  and  the  names  of  two  executors,  it  was  held,  that  the  testator  intended  to  give 
effect  to  his  will  by  the  signature  of  his  name  in  the  attestation-clause — In  the  Goods  of  Walker, 
2  Sw.  and  Tr.,  .354. 

Under  the  Wills  Act  Amendment  Act  (15  and  16  Vict.,  c.  24),  no  signature  is  operative  to 
give  to  any  disposition  or  direction  which  is  underneath  or  follows  it.  but  the  rule  seems  to  be, 
that  where,  from  the  obvious  sequence,  and  sense  of  the  context,  it  appears  to  the  satisfaction 
of  the  Court  that  the  signature  of  the  testator  really  follows  the  dispositive  part  of  a  testamen- 
tary instrument,  though  it  may  occupy  a  place  on  the  paper  literaiiy  above  the  dispositive  part 
or  part  thereof,  sucli  testamentary  instrument  will  be  entitled  to  probate — In  the  Goods  of  Kimp 
ton,  3  Sw.  and  Tr.,  427  :  (s.  c),  33  L.  J.  Prob.,  153. 

Wills  have  been  held  duly  executed  where  blank  spaces  were  left  after  the  concluding 
•words.  Thus,  in  Hunt  v.  Hunt  (L.  R.,  1  P.  and  D.,  209),  where  a  will  ended  in  the  middle  of 
the  third  page  of  a  sheet  of  foolscap  paper,  the  lower  half  of  the  page  being  left  blank,  and  the 
attestation-clause  and  tlie  signatures  being  written  on  the  top  of  the  fourth  page,  the  will 
was  duly  executed — In  the  Goods  of  IFoL'ow,  L.  R.,  3  P.  and  D.,  159  ;  In  the  Goods  of  Archer, 
L.  R.,  2  P.  and  D.,  252  ;  see  In  the  Goods  of  Gore,  3  Cart.,  758. 

It  may  be  a  question  whether  the  person  signing  for  the  testator  may  sign  by  a  mark. 
But  see  Jenkins  v.  Gninxford,  3  Sw.  and  Tr.,  93.  The  second  clause  of  this  section  seems 
to  draw  a  distinction  between  the  "signature  or  mark  of  the  testator  "  and  the  "  signature 
of  the  person  signing  "   for  the  testator. 

Under  the  Wills  Act.  where  the  words  are  "  shall  attest,  and  shall  subscribe,"  it  has  been 
held,  that  a  will  is  sufficiently  attested  by  a  mark  (Harrison  v.  Harrison,  8  Ves..  185  :  Addy  v. 
Grix,  8  Ves.,  504),  although  the  witnesses  can  write  (In  the  Goods  of  Amiss,  2  Rob.,  116). 
and  although  by  mistake  the  wrong  surname  has  been  placed  opposite  the  mark  (/«  thf 
Goods  of  Ashmore,  3  Curt.,  15(i);  or  by  initials— /?i  the  Goods  of  Christian.  2  Rob.,  110:  In 
the  Goods  of  Martin,  1  Rob.,  712;  Margary  v.  Robinson,  L.  R.,  12  P.  D.,  8.  The  placing  of 
initials  upon  a  will  to  amount  to  a  subscription  must  be  done  with  the  intention  of 
attesting  the  execution — In  the  Goods  of  Cimningham,  2Q  h.  J.,  Ch.  11;  see  also  Be  Shearn. 
50  L.  J.,  P,  and  D.,  15.  One  witness,  it  was  held,  cannot  subscribe  the  name  of  another,  for 
he  might  have  made  his  mark — In  the  Govds  of  Cope,  2  Rob.,  335 ;  see  also  In  the  Goods  of 
Blewitt,  L.  R.,  5  P.  and  D..  116  ;  and   In  the  Goods  of  Shearn,  50  L.  J.,  P.  and  M.,  15. 

But  a  witness  unable  to  write,  may  have  his  hand  guided  by  another  person,  who  may  be 
cue  of  the  vritneaseA— Harrison  v.  Eivi^i,  3  R.  B.,  117  :  In  the  Goods  of  Frith,  4  Jur.,  N.  S.,  288  : 
27  L.  J.,  Prob..  6. 

In  In  the  Goods  of  Lewis  (31  L.  J.,  Prob.,  153),  the  names  of  two  attesting  witnesses  were 
written  by  another  person,  whilst  they  hei'd  the  top  of  the  pen,  and  the  will  was  held  to  be  duly 
attested. 

Where  a  witness  merely  described  himself  as  "  servant  of  <S"  without  writing  his  name,  it 
was  held  that  there  was  a  sufficient  attestation — In  the  Goods  of  Sperling,  3  Sw.  and  Tr.,  272. 

It  is  not  sufficient  for  an  attesting  witness  to  trace  over  a  previous  signature  with  a  dry  pen 
on  the  re-execution  of  a  will — Playne  v.  Scriven,  1  Rob.,  772  :  In  the  Goods  of  Maddock,  L.  R.,  3 
P.  and  D.,  1 69.  Such  an  act  is  a  mere  acknowledgment  of  the  signature,  which  is  not  sufficient, 
for  no  authority  is  given  either  by  the  English  or  the  Indian  Statute  for  an  attesting  witness 
to  acknowledge  a  signature  previously  made — Moore  v  King,  3  Curt.,  243.  The  witness  must 
do  an  act  which  shall  be  apparent  on  the  will — Playne  v  Scriven,  1  Rob.,  775,  per  Sir  H.  Jknnek 
Fust.  Where  a  witness,  who  merely  added  on  a  re-execution  of  the  will  the  word  'Bristol' 
to  her  name  written  on  the  previous  execution,  was  held  not  to  have  properly  attested  the  re- 
execution. — In  the  Goods  of  Trevanion,  2  Rob.,  311.  See  Charlton  v.  Hindmarsh,  8  H.  L.  Ca., 
160  ;  In  the  Goods  of  Christian,  2  Rob.,  1 10. 

The  subscription,  in  the  words  of  Lord  Chei.msford,  must  be  such  a  signature  as  is  des- 
criptive of  the  witness  whether  by  a  mark  or  by  initials,  or  by  writing  the  full  name — Charlton 
V.  Hindmarsh,  8  H.  L.  Ca..  p.  171.  Where  a  will  was  signed  by  the  deceased  in  the  presence  of 
two  witnesses,  one  of  whom  subscribed  it  with  ids  own  name  and  the  other  with  the  name  of 
her  husband,  it  was  held  that  the  will  was  not  property  attested — In  the  Goods  of  Leveringfon, 
L.R.,  11  P.  and  D.,  80. 

There  is  a  presumption,  in  the  absence  of  evidence  to  the  contrary,  even  where  tlie  witnesses 
d  0  not  recollect  the  facts  attendant  on  the  execution,  that  the  will  was  duly  executed  and  attest- 
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ed — Burgoyne  v.  Showier,  1  Rob.,  ~>  ;  In  the  Goods  of  Puddephatt,  L.  R.,  2  P.  and  D.,  97  ;  Foot  v. 
Stanton,  2  Jur.,  N.  S..  380  ;  Leech  v.  Bates,  6  No.  Ca.,  704  ;  Cooper  v.  Socket,  3  Curt.,  649  :  4 
Moore's  P.  C,  419  ;  Blake  v.  Knight,  3  Curt.,  547  ;  Lloyd  v.  Roberts.  12  Moore's  P.  C,  1.58  ; 
Wright  v.  Sanderson,  L.  R.,  9  P.  D.,  149  ;  Blake  v  Blake,  L.  R.,  7  P.  D.,  102  :  especially  where 
there  is  a  regular   attestation-clau=!e — Woodhouse  v.  Balfour,  L.  R.,  13  P.  D..  2 

In  Wright  v.  Sanderson  (L.  R.,  9  P.  D.,  149),  neither  of  the  witnesses  to  a  codicil  could  say 
anything  as  to  wiiat  writing  was  on  the  paper,  nor  as  to  whether  the  testator's  signature  was 
there  when  they  signed,  and  both  said  they  had  not  seen  him  sign.  The  conduct  of  the  testator 
both  in  the  preparation  and  in  the  calling  together  of  hi?  witnesses  showed  a  desire  to  do  every- 
thing regularly.  It  was  held  that  the  presumption,  omnia  rite  esse  acta,  therefore  applied,  and 
that  this  presumption  was  not  rebutted  by  the  evidence  of  the  two  witnesses  who  appeared  to 
have  been  nervous  and  confused  on  tlie  occasion  of  the  attestation,  and  whose  recollection  of 
what  took  place  was  evidently  imperfect. 

The  fact  that  the  testator  had  experience  in  the  execution  of  wills,  or  knew  what  was  neces- 
sary to  be  done,  it  has  been  said  (Lloyd  v.  Roberts,  12  Moore's  P.  C,  158  ;  Woodhouse  v  Balfour, 
L.  R.,  13  P.  D.,  2),  is  strong  evidence  in  favour  of  the  requirements  of  the  Statute  having  been 
complied  with. 

The  testator  must  be  conscious  of  the  fact  when  the  witnesses  sign — Right  v  Price,  I 
Doug.,  241  ;  Jetmer  v.  Pinch,  L.  R.,  5  P.  and  D..  106. 

Personal  acknowledgment. — It  is  not  necessary  that  the  testator  should  say  in  express 
terms  '  that  is  my  signature.'  If  it  clearly  appears  that  the  signature  was  existent  on  the  will 
when  it  was  produced  to  the  witnesses  at  the  rerjuest  of  the  testator  that  they  should  sub- 
•scribe  it  (K.  Keigwin,  3  Curt..  611),  or  that  a  statement  was  made  to  the  witnesses  that  the 
<locuments  was  the  testator's  will  (in  the  Goods  of  Davis,  3  Curt.,  748;  In  the  Goods  of  Ashmore, 
3  Curt.,  756),  that  will  be  a  sufficient  acknowledgment. 

In  Ensland  it  was  considered  a  sufficient  acknowledgment  if  the  witnesses  were  asked  to 
sign  by  a  third  party  in  the  presence  and  with  the  implied  assent  of  the  testator  (Inglesant  v. 
/?i^/esan/,  L.  R.,  3  P.  and  D.,  172;  citing  Faulds  v.  Jackson,  6  No  Cases  Supp.  1).  In 
Ingleston  v.  Ingleston  (L.  R.,  3  P.  and  D..  172),  the  deceased  signed  her  will  in  the  presence  of 
one  witness.  On  the  entry  of  the  second  witness  a  person  present  directed  him  to  sign  his 
name  under  the  signature  of  the  testatrix.  He  did  so,  and  the  second  witness  also  subscribed 
his  name.  The  deceased  was  in  the  room  but  said  no  word  during  the  proceeding.  The  will 
was  lying  on  the  table  open  and  was  headed  in  large  characters  with  words  :  "  This  is  the  last 
will  and  testament  of, "  etc.  It  had  also  a  full  and  formal  attestation-clause.  After  taking 
time  to  consider.  Sir  Jame.s  Hannen  held  that  there  was  a  sufficient  acknowledgment  of  her 
signature  by  the  testatrix.  It  is,  however,  doubtful  whether  this  would  have  been  a  sufficient 
acknowledgment  under  the  third  rule  to  s.  50  of  the  Indian  Succession  Act  which  requires  the 
acknowledgment  to  be  a  "personal  acknowledgment." 

If  the  testator  produces  a  paper,  and  makes  the  witnesses  understand  that  it  is  his  will,  it 
has  been  held,  that  that  is  an  acknowledgment  of  his  signature  if  the  Court  is  satisfied  that  his 
signature  was  on  the  will  when  the  witnesses  attested  it — Manickbhai  -v.  Hormasji  Bomanji. 
I.  L.  R.,  1  Bom..  547.  This  seems  to  be  in  conformity  with  the  rule  in  England  ;  see  Keigwin 
V.  Keigwin,  3  Curt,,  61 1  ;  In  the  Goods  of  Ashmore,  3  Curt..  756 ;  In  the  Goods  of  Davis,  ibid.  748  : 
In  the  Goods  of  Dinmore,  2  Rob.,  641. 

The  Court,  however,  must  be  satisfied  in  a  case  of  this  kind  that  the  signature  was  upon  the 
will  when  the  witnesses  signed  it.  If  the  signature  of  the  testaifer  be  covered  up,  so  that  the 
witnesses  do  not  see  it,  there  will  be  no  acknowledgment — Hudson  v.  Parker,  I  Rob..  14  : 
Shaiv  V.  Neville,  1  Jur.,  N.  S.,  40. 

Where  a  testator  produced  a  paper  so  folded  that  no  writing  on  it  was  visible,  and  informed 
the  witnesses  that,  in  consequence  of  his  wife's  death,  it  was  necessary  to  make  a  change  in  his 
affairs,  and  asked  them  to  sign  tlieir  names  to  it,  which  they  did,  and  the  testator  did  not 
sign  in  their  presence,  nor  did  they  see  his  signature.  Lord  Penzance  held,  that  there  had 
been  sufficient  acknowledgment — Beckett  v.  Howe,  L.  R.,  2  P.  and  D.,  1. 

The  witnesses  must,  at  the  time  of  the  acknowledgment,  see,  or  have  the  opportunity  of 
fleeing  the  signature  of  testator,  and  if  s\ioh  be  not  the  case  it  appears  to  be  immaterial  whether 
the  signature  be  in  fact  there  at  the  time  of  the  attestation,  or  whether  the  testator  says  that' 
the  paper  to  be  attested  is  his  will,  or  that  his  signature  is  inside  the  paper — Blake  v  Blake,  L. 
R.,  7  P.  D..  102  :  following  H udson  v.  Parker,  2  Rob,  14,  and  disapproving  of  (?«?//; w  v.  Guillim, 
3  Sw  and  Tr.,  200  ;  Beckett  v.  Howe.  L.  R  .  3  P.  D..  1.  If  the  witnesses  are  merely  required  to 
attest  an  instrument  of  the  nature  of  which  they  are  not  informed,  here  is  no  acknowledgment 
•^In  the  Goods  of  Raiclins,  2  Curt.,  863  ;  though  it  is  not  necessary  where  the  witnesses  have  seen 
the  signature  that  they  should  know  the  document  was  a  will  See  Keigwin  v.  Keigwi».  3 
Curt.,  607;  Gaze  v.  Gaze,  3  Curt.,  451  ;  see  also /fo«  v  George,  3  Curt.,  176,  Where,  however, 
there  was  no  formal  attestation-clause,  and  no  affirmative  evidence  that,  at  the  time  of  the 
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attestation,  tlic  deceased's  name  was  on  the  paper,  tlie  mere  production  of  it  to  witnesses 
with  a  request  that  they  will  sign  it  as  a  paper,  was  held  not  sufficient  to  justify  the  Court  in 
drawing  the  inference  that  it  was  already  signed  by  the  testator — In  the  Goods  of  Davis,  2 
Rob.,  337  ;  Fischer  v.  Pophum,  L.  R.,  3  P.  and  D..  24^6.  It  is  for  the  Court  to  judge  from  the  cir- 
cumstances and  from  the  appearance  of  the  document  itself  whether  thenameof  the  testator 
was,  or  was  not,  upon  it  at  the  time  of  attestation — In  the  Goods  of  Huclcvale,  L.  R.,  I  P.  and 
D.,  375  :  Gwillim  v.  Gwillim,  3  Sw.  and  Tr.,  200 ;  (s.  c),  29  L.  J..  P.  and  M..  31  :  Smith  v.  Smith, 
L  R..  1  P.  and  D.,  143  :  Gaze  v.  Gaze,  3  Curt.,  451  ;  Wright  v.  Sanderson.  L.  R.,  9  P.  and  D., 
Ui  :  BlakK  V.  Blake,  L.R.,  7  P.  D.,  102;  Blake  v.  Knight,  ^  Curt.,  p  oG].  See  Law  of  Wills 
fu  India,  p  96. 

An  acknowledgment  after  the  attestation  is  insufficient — In  the  Goods  of  Olding,  2  Curt., 
665;  Cooper  v.  Bockett,  3  Curt ,  648  :  (s.  c),  4  Moore's  P.  C,  419:  Hindmarshv.  Charlton,  8.  H. 
of  L.,  160.     See  Wyal  v.  Berry  [18931,  Prob.  5. 

According  to  s.  9  of  the  English  Wills  Act,  upon  which  this  third  rule  also  is  based, 
"  the  signature  shall  be  made  or  acknowledged  by  the  testator  in  the  presence  of  two  or  more 
witnesses  present  at  the  same  time,  and  such  witnesses  shall  attest  and  shall  subscribe  the 
will  in  the  presence  of  the  testator,  but  no  form  of  attestation  shall  be  necessary." 

Signature  in  the  presence  of  two  tvitnesses.-  -The  signature  must  be  made  or  acknow- 
ledged in  the  presence  of  two  witnesses. 

The  attesting  witnesses  must  actually  have  seen  the  testator  sign,  or  affix  his  mark  to  the 
will.  In  England,  it  was  held,  that  where  the  witnesses  had  seen  the  testator  write  what  the 
Court  presumed  to  be  his  signature,  although  they  had  not  actually  seen  tlie  signature,  the  at- 
testation was  good — Smith  v.  Smith,  L.  R.,  1  P.  and  D.,  143.  In  that  case  the  testator  con- 
cealed the  signature  with  a  piece  of  blotting  paper 

It  is  not  absolutely  necessary  that  the  testator  should  actually  see  the  witnesses  who  attest 
the  will,  because  a  blind  man  may  execute  a  will — In  the  Goods  of  Piercy,  1  Rob.,  278.  In  Neic- 
ton  V.  Clarke  (2  Curt.,  320).  the  testator  signed  his  will  while  lying  on  bed.  There  were  two  at- 
testing witnesses,  one  of  whom  the  testator  could  see  and  be  seen  by,  and  the  other  witness  was  so 
placed  in  behind  a  curtain  that  he  could  neither  see  or  be  seen  by  the  testator.  It  was  held 
that  both  witnesses  were  sufficiently  in  the  presence  of  the  testator  to  make  tlieir  attestation 
valid.  The  principle  of  this  case  has  been  applied  in  the  case  of  Piirdanashin  woman  acknow- 
ledging her  signature  behind  a  screen — hi  the  case  of  Horendro  Narain  Acliarji  v.  Chandra 
Kania  Lahiri  I.  L.  R.,  16  Cal.,  19.  There  a  will  after  execution  was  presented  for  registra- 
tion, the  testatrix  sitting  behind  one  fold  of  a  door  which  was  closed,  the  other  fold  being  open, 
and  the  Registrar  and  another  person  who  identified  the  testatrix  being  in  the  verandah 
outside  behind  the  door,  of  which  the  testatrix  sat,  all  that  the  Registrar  saw  being  her  hand. 
The  testatrix  had  admitted  her  execution  of  the  will,  and  her  admission  was  endorsed  on  the 
will  and  witnessed  hy  the  Registrar  and  the  person  who  identified  her  at  the  same  time.  It 
was  held  that  the  witnesses  were  "  in  the  presence  of  the  testatrix"  within  the  meaning  of 
the  section. 

A  signature  by  the  testator,  it  has  been  held  both  in  England  and  India,  after  the  attesta- 
tion by  the  witnesses,  is  not  a  compliance  with  the  Act — In  the  Goods  of  Olding.  2  Curt.,  365, 
I  n  the  Goods  of  Byrd,  3  Curt..  117;  In  the  matter  of  Ilurro  Snndari  Dabia,  I.  L.  R.,  6  Cal..  17  ;  (s. 
c),  6  C.  L.  R.,  303  ;  Bissonath  Dinda  v.  Doyaram  Jana,  I.  L.  R.,  5  Cal.,  738  ;  (s.  c),  5  C.  L.  R., 
565;  Fernandez  Y.  Alves.l.lu.^.,  3  Bom.,  382.  Mussumat  Khuttun  Kooerv.  MussamvtPoona 
Kooer,  24  W.  R.,  322.  In  the  first  of  these  Indian  cases  it  was  said  that  the  requirements  of  the 
section  would  have  been  satisfied  if  the  testatrix  had  admitted  her  signature  before  a  Regis- 
trar of  Assurances  and  had  been  identified  before  him  by  one  of  the  witnesses  to  the  signature, 
and  both  the  Registrar  and  identifier  had  signed  their  names  to  the  admission — Nitya  Gojxil 
Sircar  v.  Nogcndra  Nath  Mitter,  I.  L.  R.,  11  Cal.,  429;  see  In  the  Goods  of  Roymoney  Dossee, 
I.  L.  R.  150;  Horendro  Narain  Ac^arji  \.  Chandra  Kanta  Lahiri,  I.  L.  R.,  16  Cal,,  19. 

A  will  was  held  to  have  been  signed  before  the  witnesses  subscribed,  although  the  confused 
recollection  of  the  witnesses  raised  a  doubt — Cooper  v.  Bockett,  3  Curt.,  648  :  see  Brenrhley  v. 
Still,  2'Roh..  162. 

Where  a  will  was  signed  by  the  testator  after  the  witnesses  had  subscribed,  and  they  sub- 
sequently placed  seals  opposite  to  their  names,  the  will  was  held  not  to  be  properly  attested 
(In  the  Goods  of  Byrd,  3  Curt.,  117),  for  under  the  third  rule  each  of  the  attesting  witnesses- 
must  actually  sign. 

Under  the  third  rule  the  testator  may  acknowledge  the  signature  made  by  another  person 
for  him — In  the  Goods  of  Began,  1  Curt.,  908.  But  the  Bombay  and  Calcutta  High  Court  have 
held  that  that  other  person  must  be  some  person  other  than  the  attesting  witnesses,  and  they 
have  accordingly  decided  that  an  attesting  witness  is  not  competent,  under  the  fiist  of  the  rules 
to  sign  a  will  or  the  testator  by  his  direction — In  the  Goods  of  Vanabhai  Sarabji  Avabhai  v  Pes- 
tonjiNanahhai,  \l  Bom.  H.  C.  R.,  87;  Inre  Hemlola  Dabee,I.  L.  R.,  9  Cal.,  226. 
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Where  a  Avill  is  siiriied  for  the  testator,  it  is  advisable  tliat  the  fact  should  be  mentioned  in 
the  attestation-clause — In  the  Goods  of  Cooper,  .")  No  Cas,  618,  cited  in  Agnew's  Statutes  of 
Frauds,  p.  309. 

Signin--]  hy  the  witnesftes  — The  lyitnesses  must  «is;n  in  the  presence  of  the  testator,  but  it  is 
not  necessary  tliat  tliev  should  sign  in  the  presence  of  each  other — In  the  Goods  of  Webb,  1  Jur., 
N.   iS.,  1096. 

In  the  case  of  Cn-iement  v.  Fulton  (5  Moor.,  P.  0.,  p.  139).  before  the  Judicial  Committee  of 
the  Privy  Council,  it  was  laid  down  that  the  witnesses  to  a  will  should  subscribe  their  respective 
names  in  the  jiresence  of  each  other.  The  ground  of  the  decision  was  thus  : — If  one  witness 
were  present  one  day  and  another  on  a  difTei'ent  day,  it  would  be  impossible  to  say  that  both 
attested  the  same  fact,  vi::.,  the  capacity  of  the  testator,  as  he  might  be  sane  one  day  and  insane 
the  other  day,  and  thus  his  capacity  would  only  be  attested  by  a  single  witness.  The  necessity, 
however,  for  the  signature  to  be  made  or  acknowledged  before  each  seems  to  get  over  the  diffi- 
culty suggested  by  the  Judicial  Committee,  and  since  the  case  of  /"  /'*'  Goods  of  (Webb,  1  .Jur., 
N.  S.,  i096)  the  law  on  this  subject  in  England  may  be  taken  to  be  settled  that  it  is  not 
necessary  that   the  witnesses   must  sign   the    will   in   the    presence   of   each   other. 

The  Court  must  be  satisfied  that  the  names  of  the  alleged  witnesses  were  subscribed  on  it 
for  the  purpose  of  attesting  the  testator's  signature — In  the  Goods  of  Wilson,  L.  R.,  1  P.  and  D., 
269  ;  Eckershji  v.  Piatt,  ib..  281  ;  see  Griffiths  v.  Griffiths.  L.  R.,  2  P.  and  D.,  300,  where  one  of  the 
witnesses  signed  opposite  the  word  'executor'  and  the  other  opposite  the  word  'witness.' 
See  In  the  Goods  of  Pearse.  L.  R..  1  P.  and  D..  269;  In  the  Goods  of  Braddock,  L.  R.,  I  P. 
and  D.,  433. 

Purdanashin  women. — As  to  attestation  of  a  will  in  the  presence  of  a  purdanashin  testatrix, 
see  Horendro  Narain  Acharji  v.  Chandra  Kanta  Lahiri,  I.  L.   R.,  16  Cal.,  19. 

Attestntion-dnuse. — Althougli  no  particular  form  of  attestation-danse  is  necessary  {Bryan 
V.  White,  2  Rob.,  315 ;  In  the  Goods  ol  Roymoney  Dossee,  I.  L.  R.,  1  Cal.,  150),  it  is  advisable  to 
add  one,  for  the  absence  of  it  makes  a  difference  in  the  extrinsic  evidence,  which  would  be  re- 
quired to  prove  that  the  witnesses  had  seen  the  testator  execute  the  will,  and  that  they  signed 
with  the  intention  of  attesting  it  at  his  request  and  in  his  presence,  as  clear  and  satisfactory 
evidence  must  be  given  on  these  points — Roberts  v.   Phillips.  4  E.  and  B..  457,  prr  Lord  Camp- 

BKLL 

The  following  is  the  usual  form  of  attestation  : — 

"Signed  by  the  above  .4.  ^.  (the  testator)  in  the  presence  of  us.  present  at  the  same 
time  we  have  hereunto  sigjied  our  names  as  witnesses  thereto  in  the  presence  of  the  said  .4.  B. 
(testator)  and  in  the  presence  of  each  other. 

Names  of  witnesses      |  ^    p 
The  directions  in  this  part  of  the  Act  are  imperative — Ksaias  v.   Gabriel.  3  All.  H.  C.  R.,  32. 

51.     If  a  testator,  in  a  will  or  codicil  duly  attested,  refers  to  any  other 
document    then     actually    written,  as   expressing   any 
papersby°rlSren/e.       P^i't  of  his  intentions,  such  document  shall   be  consi- 
dered as  forming  a  part  of  the   will  or  codicil  in  which 
it  is  referred  to. 

Bai  Gungahai  v.  Bhugwandas  Valji.  9  C.  W.  N..  769.— If  a  party  writes  or  prepares  a  will 
under  which  he  takes  a  benefit  that  is  a  circumstance  that  ought  generally  to  excite  the  sus- 
picion of  the  Court  and  calls  upon  it  to  be  vigilant  and  jealous  in  examining  the  evidence  in  sup- 
port of  the  instrument  in  favour  of  which  it  ought  to  pronounce  unless  the  suspicion  is  removed, 
and  it  is  judicially  satisfied  that  the  paper  propounded  does  express  the  true  will  of  the  de- 
ceased—.Barry  V.  Butliyi,  2  Moore,  P.  C,  480  ;  Fvlto7i  v.  Andrew,  L.  R.,  7  E.  and  I.,  App.  448. 
See  also  Lacho  Bibi  v.  Gopi  Narain,  I.  L.  R.,  23  All.,  472.  cited  under  s.  46. 

In  Goods  oj  Wemyss,  I.  L.  R..  4  Cal.,  721.— After  letters  of  administration  \yith  will  annexed 
had  been  granted,  the  Administrator  found  a  book  containing  memoranda  in  the  testator's 
handwriting  made  after  date  of  death,  containing  certain  dispositions  of  liis  property.  One 
entry  referred  in  express  terms  to  the  will. 

Held  on  petition  by  Administrator  asking  that  memoranda  might  be  admitted  to  probate 
that  the  memoranda  was  not  a  testamentary  document  and  the  petition  was  therefore  dis- 
missed. 

Chand  Mai  v.  Lachmi  Narain,  I.  L.  R.,  22  All..  162.— There  is  no  objection  to  one  part  of 
an  instrument  operating  in  prcesenti  as  a  deed  and  another  in  futero  as  a  will — Cross  v.  Cross, 
8  Q.  B.,  714,  referred  to. 
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BmOnngnhai\.  Bhugwandas  Vnlji,  I.  L.  R.,  29  Bom..  530,  9  C.  W.  N..  7G9.— A  will  made 
referenr^e  to  a  deed-polh  which  was  executed  at  the  same  time  and  also  contained  clauses  under 
■which  the  solicitor  who  prepared  it  took  some  benefit  and  was  appointed  as  executor  of  the  will 
and  trustee  of  the  estate.  The  first  Court  granted  probate  of  the  whole  will  but  the  High 
Court  on  appeal  varied  that  order  by  directing  that  the  passage  referred  to  in  the  deed-poll 
and  that  giving  remuneration  to  the  solicitor  should  be  omitted  from  the  probate.  Held 
by  the  Judicial  Committee  that  the  onus  was  on  the  solicitor  to  show  that  the  deed-poll 
and  the  disputed  part  of  the  will  expressed  the  true  intention  of  the  testator  who  understood 
and  approved    of  them  and  that  on  the  evidence  he  had  discharged  the  onus. 

Held  that  the  deed-poll  was  not  a  testamentary  document  requiring  probate  the  reference 
to  it  in  the  will  not  being  for  the  purpose  of  making  or  so  as  to  make  its  contents  part  of  the  will. 

See  aLso  Sahm-pa  v.  Hutar  Kimwar,  I.  L.  R.,  25  All.  121. 

There  is  no  provision  in  the  Wills  Act  which  deals  with  wills  written  on  several  sheets  of 
paper  and  the  decision  in  the  construction  of  frauds  would  be    authorities  upon  the  point. 

If  a  testator  in  a  will  or  codicil  or  other  testamentary  paper  duly  executed  refers  to  an 
existing  unattested  will  or  other  paper  the  instrument  so  referred  to  becomes  part  of  the  will, 
but  the  intention  to  incorporate  must  be  clear  and  tlie  document  should  be  of  testamentary 
character — Hnbergham  v.  Vincent,  2  Ves.,  228;  Utterf.oii  v.  Hobins,  I  A.  &F..,  423;  Burton  \. 
Netvbery,  L.  R.,  1  Ch.  D.,  238. 

Where  a  will  refers  to  a  paper  such  paper  cannot  be  incorporated  with  the  will  unless  it 
be  clearly  identified  with  the  description  of  it  given  in  the  will  and  be  shown  to  have  been  in 
existence  at  the  time  the  will  was  made.  Both  these  matters  must  be  established  and  though 
there  may  be  no  doubt  about  the  former  unless  the  latter  also  is  proved  there  can  be  no  incor- 
poration of  the  paper  with  the  will — Singleton  v.  Tomlinson,  3  App.  Cas.,  404;  Goods  of 
Kihoe.  13  L.  R.,  Ir.  13  Prob.  :  Dillon  v.  Harris,  4  Biigh,  N.,  S.,  321  ;  In  Goods  of  Greaves,  I  Sw. 
&  Tr.,  250. 

De  Zecliy  Ferrares  v.  Lord  Stertford,  3  Curt..  468. — The  testator  by  will  duly  executed  di- 
rected his  executors  to  pay  legacies  which  he  should  give  by  any  testamentar}'  writing  signed 
by  him  whether  witnessed  or  not,  it  was  held  that  such  a  clause  would  not  give  effect  to 
a  legacy  bequeathed  by  an  unattested  paper  made  after  the  Wills  Act  came  into  opera- 
tion.     Ingoldhy  v.  Ingoldhy,  4  Notes  of  Cas.,  493. 

Held  that  where  a  testator  made  a  codicil  to  his  will  in  1845  attested  by  one  witness  and  the 
day  before  his  death  dictated  a  paper  which  was  duly  executed  according  to  Wills  Act  as  an- 
other codicil  without  more  specifically  referring  to  the  first  document ;  held  that  both  codicils 
were  entitled  to  probate. 

Allen  V.  Maddock,  11  Moore,  P.  C,  427.  .  Lord  Kingsdown  stated  : — "  The  result  of  the 
authorities  both  before  and  since  the  act  appears  to  be  that  where  there  is  a  reference  in  a  duly 
execiited  testamentary  instrument  to  another  testamentary  instrument  by  such  terms  as  to 
make  it  capable  of  identification  it  is  necessarily  a  subject  for  parol  evidence  and  that 
when  the  parol  evidence  sufficiently  proves  that  in  the  existing  circumstances  there  is  no 
doubt  as  to  the  instrument,  it  is  no  objection  to  it  that  by  possibility  circumstances  might 
have  existed  in  which  the  instrument  referred  to  could  not  have  been  identified." 

Dickinson  v.  Stedolph,  11  C.  B.  N.,  341. — Where  a  will  referred  to  two  memorandums 
and  only  one  could  be  found  it  was  held  that  effect  mnst  be  given  to  that  which  was  found. 

Goods  of  Drummond,  2  Sw.  and  Tr.,  8. — A  memorandum  written  on  the  third  side  of  a  sheet 
of  paper  containing  an  invalid  will  to  which  it  did  not  refer  and  not  described  as  being  a 
codicil  to  such  a  will  was  held  not  to  incorporate  the  will. 

Goods  of  Daniel,  L.  R.,  8  P.  D.,  14 — Where  a  testator  by  a  codicil  referred  to  a  gift  as  being 
contained  in  a  list  of  gifts  which  he.had  previously  deposited  with'his  brother  the  whole  list  wa9 
held  to  be  incorporated  by  the  reference  to  the  codicil. ^/'orrer  v.  St.  Catherine'' s  Coll.,  L.  R.. 
16  Eq.,  19  :  Bunny  v.   Ihinny,  3  Beav.,  109  :  Praitv.   Pratt,  14  Sim.,  129. 

It  follows  the  English  rule,  that  a  will  or  codicil,  duly  executed,  may  be  made  to  take  effect 
with  reference  to  anotlier  instrument  which  is  then  said  to  be  incorporated  with  it,  as  where  a 
testator  devises  all  liis  lands  which  were  conveyed  to  him  bv  certain  indentures:  see  Haberghuw 
V.  Vincent,  2  Ves.,  204  ;  per  Jesskl;  M.  R.,  in  Burton  v.  Newbury,  L.  R..  1  Ch.  Div.,  238.  It 
is  really  an  example  of  the  rule  of  e.\  idence  which  allows  a  latent  ambiguity  in  a  document  to  be' 
explained  by  parol  evidence  or  by  extrinsic  documents. — Dillon  v.  Harris,  4  Bligh,  N.  S., 
358,  per  Lord  Brougham. 

The  paper  mtended  to  be  incorporated  must  be  in  existence  and  described  as  existing 
(Countess  Ferraris  v.  Lord  Hertford,  3  Curt.,  468  :  In  the  Goods  of  Watkins,  L.  R..  I  P.  and  D. . 
19;  In  the  Goods  of  Dallow,  L.  R.,  I  P.  and  D.,  189;  In  the  Goods  of  Sutherland,  ibid,  198 ; 
Singleton  v.  Tomlinson,  L.  R.,  3  Ap.  Cas.,  409. 
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Where  a  document  was  not  referred  to  as  then  existing,  the  Court  refused,  in  the  case  of 
In  the  Goods  of  Balloiv  (L.  R.,  1  P.  and  D.,  189),  to  aJIow  parol  evidence  to  show  that  the  docu- 
ment was  written  before  the  will  was  signed.  There  the  will  contained  a  reference  to  executors 
"hereafter  named,"  but  it  did  not  appoint  executors.  A  clause  appointing  executors  was 
written  immediately  after  the  testator's  signature,  and  it  was  held  that  the  reference  in  the  will 
Mas  not  such  a  reference  to  the  clause  appointing  executors  as  a  document  in  existence  at  the 
time  of  the  execution  as  to  incorporate  it,  or  to  justify  tlie  Court  in  receivins  parol  evidence 
that  it  was  written  before  the  will  was  signed. 

Statements,  however,  of  a  testator,  whether  made  before  or  after  the  execution  of  the  ^^  ill 
have  been  held  admissible  to  show  what  papers  constitute  the  will — Gould  v.  Lake.  1..  R.,  0  P 
Div.,  1  ;  Sugden  v.  St.  Leonards,  L.  R.,  1  P.  Div.,  154.     As  to  declarations  after  execution,  .see 
Woodman  v.  Goidstone,  L.  R.,  1 1  Ap.  Ca.,  469 ;  and  Harris  v.  Knvjht,  L.  R.,  15  P.  D.,  C.  A.,  170. 
See  as  to  proof  of  lost  wills  the  notes  to  s.   209,  z'n/ra. 

InGouldv.  Lake  (L.  R.,  6P.  Div.,  1),  it  was  held  that  statements  of  a  testator  whether 
made  before  or  after  the  execution  of  the  will,  were  admissible  to  show  what  papers  constitute 
the  will.  There  the  question  was  whether  an  appointment  of  executors  and  the  nomination  of 
one  of  them  as  the  residuary  legatee,  which  were  contained  in  the  first  page  of  the  outer  sheet  of 
the  will,  formed  part  of  the  will,  the  will  itself  being  written  on  the  inner  sheets.  The  words 
' '  see  over  ' '  with  an  asterisk  in  the  body  of  a  will  were  held,  in  another  case,  to  incorporate  a 
sentence  on  the  second  sheet  on  which  was  anothei-  asterisk,  the  will  itself  being  written  and 
signed  on  the  first  sheet — Ln  the  Goods  of  Birt,h.  R.,  2  P.  and  D.,  214.  The  sentence  was 
treated  as  in  the  nature  of  an  interlineation. 

The  Court  has  allowed  the  will  of  another  person  (/w  the  Goods  of  Darby,  10  Jur.,  164),  the 
revoked  will  of  another  person  (In  the  Goods  of  Countess  of  Durham,  3  Curt ,  57),  a  deed  {In  the 
Goods  of  Dickens,  3  Curt.,  60),  a  list  of  plate  written  on  the  same  sheet  as  the  will  (In  the  Goods 
of  Ash,  2  Jur.,  N.  S..  526),  to  be  incorporated. 

A  memorandum  written  on  the  third  side  of  a  sheet  of  paper  containing  an  invalid  will  to 
which  it  did  not  refer,  and  not  described  as  being  a  codicil  to  such  a  will  was  held  not  to  incor- 
porate the  will — In  the  Goods  of  Driimmond,  2  Sw.  and  Tr.,  8.  See  In  the  Goods  of  Wilmott,  1  Sw. 
and  Tr.,  36.     But  it  lias  been  held  that  a  memorandum  duly  executed  at  the  foot  of  a  will  and 

not  expressly  referring  to  it,  but  referring  to  something  contained  in  it,  incorporated  the  will 

In  the  Goods  of  Terrible,  1  Sw.  and  Tr.,  140.  See  In  the  Goods  of  Widdrington,  35  L.  J.,  Prob, 
66.  See  also  Guest  v.  Willasey,  3  Ring..  614.  Where  a  testator  by  a  codicil  referred  to  a  gift  as 
being  contained  in  a  list  of  gifts  which  he  had  previously  deposited  with  his  brother,  the  whole 
list  was  held  to  be  incorporated  by  the  reference  in  tlie  codicil — In  the  Goods  of  Daniel,  L.  R.,  8 
P.  D.,  14  ;  Farrer  v.  St.  Catherine's  Coll.,  L.  R.,  16  Eq.,  19  ;  Bunny  v.  Bunny,  3  Beav.,  109  • 
Pratt  V.  Pratt,  14  Sim.,  129. 

Where  the  deceased  executed  a  will  in  India,  which  he  deposited  in  a  bank  there,  and  sub- 
sequently in  England  executed  a  codicil  which  contained  the  following  clause  : — "of  which, 
will  I  along  with  the  codicil  thereto,  execute  a  copy  and  homologate  and  confirm  the  same  in 
all  particulars,  except  so  far  as  altered  or  revoked  by  his  codicil ;"  and  at  the  time  of  the  exe- 
cution of  the  codicil  the  deceased  produced  a  paper  which  he  informed  the  witnesses  was  a  copy 
of  his  will,  it  was  held  that  the  copy  produced  was  incorporated  in  the  codicil — In  the 
Goods  of  Mercer,  L.  R.,  2  P.  and  D.,  91. 

If  a  testator  describes  a  deed  in  his  will,  and  then  proceeds  to  'ratify  and  confirm  it,'  the 
deed  will  be  incorporated — Sheldonv.  Sheldon,  1  Rob.,  88.  In  the  Goods  of  Harris,  L.  R.,  2  P, 
and  D.,  83. 

The  identity  of  the  paper  intended  to  be  incorporated  must  in  all  cases  of  incorporation  be 
established — AUen  v.  Maddock,  II  Moore's  P.  C,  427.  See  Smart  v.  Prujean,  6  Ves.,  565  ;  Sin- 
gleton v.  Tomlinson,  L.  R-.,  3  Ap.  Ca.,  404.  Unless  it  is  clearly  identified  with  the  description  of 
it  given  in  the  will,  and  has  been  shown  to  have  been  in  existence  at  the  time  the  will  was  exe- 
cuted, it  cannot  be  taken  as  part  of  the  will — Singleton  v.  Tomlinson,  L.  R.,  3  Ap.  Ca.,  404. 
Both  these  matters  must  be  established,  and  though  there  may  be  no  doubt  as  to  the  former, 
unless  the  latter  is  proved,  there  can  be  no  incorporation  of  the  paper  with  the  will — Singleton 
V.  Tomlinson,  I.  L.  R.,  3  Ap.  Ca.,  404.  Where  the  identity  of  the  paper  cannot  be  disputed, 
and  the  will  refers  to  it  as  in  existence,  it  will  be  presumed  that  the  paper  was  in  existence  at 
the  time  of  the  execution  of  the  will — In  the  Goods  of  Ash,  2  Jur.,  N.  S.,  526.  A  codicil  duly 
executed,  it  seems,  will  give  effect  and  operation  to  unexecuted  papers  which  have  been  written 
between  the  periods  of  the  execution  of  the  will  and  codicil,  although  the  latter  does  not  refer 
to  the  former,  as  where  the  testator  by  his  will  bequeathed  articles  of  plate  "specified  in 
schedules  A  and  B  to  be  annexed  to  this  document — In  the  Goods  of  Hunt,  2  Rob.,  622 ; 
Williams  on  Executors,  10th  Edn.,  228.  See  In  the  Goods  of  Lancaster,  29  L.  J.  Prob.,  155. 
See  Law  of  Wills  in  India. 

Where  the  terms  of  reference  in  a  will  are  not  sufficiently  precise,  parol  evidence  is  admis- 
sible to  identify  the  paper  referred  to.     Thus,  in  Allen  v.  Maddock  (II  Moore's  P.  C,  427),  aa 


62  SUCCESSION    ACT.  [PART  VIII. 

unattested  will  was  held  to  be  incorporated  in  a  duly  executed  codicil,  whicli  was  headed. — 
*•  This  is  a  codicil  to  my  last  will  and  testament."  no  other  will  havine  been  found.  The  Court, 
however,  will,  it  was  said,  not  extend  tiie  principle,  of  incorporation  as  laid  down  by  the  Privy 
Council  in  Allen  v.   Maddocl;  1 1  Moore's  P.  C,  427  ;  In  the  Good.-<  of  drcaves,  I  Sw.and  Tr.,  250. 

Where  the  identity  of  the  paper  cannot  be  disputed,  and  the  will  refers  to  it  as  in  e.xistence, 
it  will  be  presumed  tliat  the  paper  was  in  existence  at  the  time  of  the  execution  of  the  will — 
In  the  Goods  of  Ash,  2  Jur.,  N.  S.,  526. 

A  testatrix,  by  her  will,  requested  her  trinkets  to  be  divided  "as  I  shall  direct  in  a  small 
memorandum."  On  her  death,  the  will  and  two  codicils,  and  a  paper  headed  ' '  Memorandum 
of  trinkets  referred  to  in  my  will' '  were  found  folded  together  in  a  locked  [)ortfolio.  There  was 
no  evidence  to  show  that  the  memorandum  was  in  existence  at  the  time  it  was  executed,  but, 
there  was  evidence  from  which  it  mieht  be  inferred  that  it  was  in  existence  })efore  the  date  of 
the  last  codicil,  but  that  codicil  did  not  refer  to  it.  Sir  C.  Crf.sswell  held,  that  the  re-execu- 
tion of  the  will  by  the  last  codicil  could  not  make  that  a  part  of  the  will,  which  was  no  part  of 
it  before— /«.  the'Goods  of  Mnthias,  3  Sw.  and  Tr..  100.  See  Durham  v.  Northern  [ISOf)],  Prob. 
66  ;  In  the.  Goods  of  Raid,  38  L.  J.,  P.  and  M.,  1 .  In  Iv  the  Goods  of  Lady  Truro  (l^.  R.,  I  P.  and 
Dm  201),  where  the  authorities  on  this  question  was  discussed.  Lord  Penzance  said,  p.  20-1  r — 
'  'If  the  pro]iosition  laid  down  by  the  learned  Judge  in  In  the  Goods  of  Mathias  is  a  general  rule 
one  that  decision  cannot  be  supported.  I  think  that  the  proposition  is  not  a  general  one, 
but  must  be  read  in  reference  to  the  case  to  which  it  refers  :"  and  he  laid  down,  that  where  the 
will,  if  read  as  sjjeaking  at  the  date  of  the  codicil,  contains  language  which  would  operate  as  an 
incorporation  of  a  document,  such  document  is  entitled  to  probate  by  force  of  the  codicil 
although  not  in  existence  until  after  the  execution  of  the  will. 

It  seems  a  document  containing  the  words  "This  is  a  third  codicil  to  my  will"  is  not  in- 
corporated in  a  codicil  of  a  subsequent  date  by  the  words  '  'This  is  a  fourth  codicil  to  my  will' ' — 
Stockil  V.  Punshon.  L.  R.,  6  P.  and  D..  9. 

A,  while  a  married  woman,  made  a  will,  which  was  invalid.  Afterwards  when  a  widow, 
she  executed  a  document  beginning  with  the  words  "This  is  a  codicil  to  the  last  will  and  testa- 
ment of  me. ' '  The  codicil  was  written  on  the  same  paper  as  the  will,  and  it  was  proved  that  she 
left  no  other  will.  It  was  held  that  the  will  was  incorporated  in  the  codicil,  and  both  docu- 
ments were  admitted   to  probate — In  the  Goods  of  Heathcotc,  L.  R.,  6  P.  and  D.,  30. 

In  I n  the  Goods  of  Petrhill  (L .  R.,  3  P.  and  D.,  153),  probate  was  granted  of  two 
instruments  called  respectively  the  'last  will  and  testament,'  the  later  will  not  containing  a 
revocatory  clause. 

A  codicil  which  refers  to  a  will  of  a  particular  date,  and  does  not  lefer  to  a  subsequent 
codicil,  does  not  operate  as  a  republication  of  that  subsequent  codicil — Burton  v.  Newhery, 
L.  R.  1  Chan.  Div.,  234,  dissenting  from  Gordon  y.  Lord  Re  ay,  5  Sim..  274. 

It  does  not  follow  that  because  pa])ers  are  incorporated  in  the  will,  they  must  be  included 
in  the  probate— 5ApWo«  v.  Sheldon,  1 1  Moore's  P.  C,  427  ;  (s.  c),  ]  Rob..  81.  Thus,  where  the 
document  referred  to  was  a  deed  in  the  hands  of  trustees,  who  refused  to  produce  it,  probate 
was  granted  of  the  will  alone — In  the  Goods  of  Sibthorp,  L.  R.,  ]  P.  and  D.,  106. 

Where  two  documents  are  referred  to,  but  only  one  is  found,  effect  will  be  given  to  that — 
Dickenson  \.  Stidolph,  U  C.B.,  N.  S.,  341. 

A  testator  cannot  directly  or  indirectly  reserve  a  power  to  himself  in  a  will  duly  executed  to 
dispose  of  property  by  a  subsequent  unattested  instrument — Haberghnmv.  Vincent,  2  Ves., 
204  :  Johnson  v.  Bull.  5  De  G.  and  S.,  65  :  see  Sidgreaves  v.  Brewer,  L.  R.,  15  Ch.  D.,  594. 
Where,  however,  a  disposition  of  property  is  romplefc.  the  gift  will  be  eflfectual.  altliough 
it  may  be  necessary  that  the  testator,  by  some  future  act,  should  have  to  distinguish  the 
legatee — Stnlihs  v.  Sargon,  3  M.  and  C,  507.  There  the  devise  was  to  "  the  persons  who  shall 
be  in  co-partnershi])  with  me  at  the  time  of  my  decease,  or  to  whom  1  shall  have  disposed  of 
my  business. 

Where  a  will  and  codicil  have  Heen  in  existence,  and  the  will  has  '  een  revoked,  probate 
of  the  codicil  will  not  be  granted,  unless  the  Court  be  satisfied  that  it  was  intended  to  operate 
separately — In  the  Goods  of  Greig.  L.  R.,  I  P.  and  D..  72  :  see  In  the  Goods  of  Savage,  L.  R..  2 
P.  and  D..  78. 

Secret  Tri(st^\ — Where  a  will  contains  a  bequest  to  a  person  and  it  ajipears  that  a  trust  was 
intended,  but  the  nature  of  the  trusts  is  not  disclosed,  evidence  of  the  trusts  may  be  given  if  they 
have  been  communicatetl  at  or  before  {Riardon  v.  Banon,  10  Ir.  Eq.  Rep.,  649  ;  cited  15  Ch.  D., 
p.  606),  or  subsequently  (Moss  v.  Cooper,  1  J.  and  H..  367),  to  the  making  of  the  will.  See  In 
re  Fleetwood  :  Sidgreaves  v.  Brewer,  15.Ch.  Div.,  594. 

In  Riardon  v  Banon  ( 10  Ir.  Eq,.  Re])..  649.  cited  1 5  Ch.  Div.,  p.  606),  a  will  directed  a  pecu- 
niary legacy  to  be  disposed  of  bytlie  legatee  in  a  manner  of  which  he  alone  could  be  cognizant 
and    as  contained  in  a  memorandum    which    the    testator   would    leave  with    him.     It   was 
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proved  by  parol  evidence  that  before  the  execution  of  the  will,  the  testator  had  verbally  in- 
formed the  legatee  that  he  intended  to  bequeath  the  legacy  in  trust  for  a  person  •whora  he 
then  named,  and  that  the  legatee  had  consented  to  accept  the  legacy  tor  this  purpose  and 
bad  promised  the  testator  to  carry  out  his  wislies  respecting  it.  The  residuary  legatee  having 
claimed  the  benefit  of  the  legacy,  it  uas  held  by  the  Vice-Chancellor  that  a  valid  trust  for  the 
person  named  by  the  testator  had  attached  to  the  bequest.  It  was  also  held  that  parol  evi- 
dence was  admissible  to  prove  that  a  legacy  had  been  bequeathed  upun  a  trust  entirely  or 
parti^iUy  undisclosed  upon  the  face  of  the  will,  when,  at  or  before  the  execution  of  the  will,  the 
trust  had  been  communicated  by  the  tef^tator  to  the  legatee  and  had  been  accepted  by  the 
latter.  Referring  to  the  cases  the  Vice-Chancellor  said  :  "The  result  of  the  cases  appears  to 
me  to  be  that  a  testator  cannot  by  his  will  reserve  to  himself  the  right  of  disposing  subse- 
quently of  property  by  an  instrument  not  executed  as  required  by  the  Statute  or  by  parol,  see 
Habergham  v.  Vincent,  2  \ez.  Jun..  204 ;  Countess  Ferraris  y.  Lord  Hartford.  3  Curt.,  468. 
but  that  when  at  tlie  time  of  making  liis  will  he  has  formed  the  intention  that  a  legacy  there- 
by given  shall  be  disposed  of  by  the  legatee  in  a  particular  manner  not  thereby  disclosed,  but 
communicated  to  the  legatee  and  consented  to  by  him  at  or  before  the  making  of  the  will, 
or  probably,  according  to  iT/o-<!.s  v.  Cooper  (I  J.  and  H.,  367),  subsequently  to  the  making  of  it. 
the  Court  will  allow  such  trust  to  be  proved  by  admission  of  the  legatee  or  other  pai'ol 
evidence,  and  will,  if  it  be  legal,  give  effect  to  it.  The  same  principle  which  led  tliis  Court 
whether  wisely  or  not,  to  hold  that  the  Statute  of  Fraud?  and  the  Statute  of  Wills  were  not  to  be 
used  as  instruments  of  fraud,  appears  to  me  to  apply  to  cases  where  the  will  shows  some  trust 
was  intended,  as  well  as  to  those  where  this  does  not  appear  upon  it.  The  testator  at  least 
when  his  purpose  is  communicated  and  accepted  by  the  proposed  legatee,  makes  the  disposi- 
tion to  him  on  the  faith  of  his  carrying  out  his  promise,  and  it  would  be  a  fraud  in  him  to  refuse 
to  perform  that  promise."  See  In  re  Fleetwood:  Siigreares  v.  Brewer,  h.  R.,  15  Ch.  Div., 
.594. 

The  trusts  must  be  communicated  to  the  trustee  in  the  life-time  of  the  testator — In  re 
Boyes  :  Boyes  v.  Carritt,  ]\I.  R.,  26  Ch.  Div..  531.  Where  on  the  face  of  the  will  a  legatee  is  a 
trustee,  but  the  trusts  are  not  thereby  disclosed,  it  is  clear  that  no  trust  not  coujmunicated  and 
assented  to  by  the  legatee  but  afterwards  declared  by  a  paper  not  executed  as  a  will,  could  be 
binding.  See  Johnson  v.  Bull,  5  De  G.  and  Sm..  85 ;  Briggs  v.  Penny,  3  Mac.  and  G.,  346  ;  Single- 
ton v.  TomI.inson,Jj.  R..^  Ap.  Ca,.  4:04:;  In  re  Boyes:  Boyes  v.  Carritt,  L.  R.,  26  Ch.  Div.,  531. 
In  such  a  case  the  legatee  would  be  a  trustee  for  the  next-of-kin.  There  is.  however,  a  well 
known  class  of  cases  where  no  trust  appears  on  the  face  of  the  will,  but  the  testator  ha'^  been 
induced  to  make  the  will,  or,  liaving  made  it  has  been  induced  not  to  revoke  it  by  a  promise  on 
the  part  of  the  devisee  or  legatee  to  deal  with  the  property  or  some  part  of  it  in  a  specified  manner. 
In  those  cases  the  Court  has  compelled  discovery  and  performance  of  the  promise,  treating  it 
as  a  trust,  binding  the  conscience  of  the  donee,  on  the  ground  that  otherwise  a  fraud  ■«  ould  be 
committed,  because  it  is  to  be  presumed  that  if  it  had  not  been  for  such  promise  the  testator 
would  not  have  made,  or  would  have  revoked,  his  gift.  The  principle  is  precisely  the  same  as 
in  the  case  of  an  heir  who  has  induced  a  testator  not  to  make  a  will  devising  the  estate  away 
from  him,  by  a  ])romise  that  if  the  estate  Avere  allowed  to  descend,  he  would  make  certain 
provisions  out  of  it  for  a  person  named — Stickland  v.  Aldridge,  9  Ves..  516 :  Walgrave  v.  Tebhs, 
2  K.  and  J.,  313:  McCormick  v.  Grognn,  L.  R ;  4  H.  L.,  82;  Jones  v.  Badley,  L.  R.,  3Ch.  Ap., 
362;  see  In  re  Boyes :  Boyes  v.  Carritt,  L.R.,  26  Ch.  D.,531. 

Where  there  is  a  bequest  to  two  persons  as  tenants  in  common,  with  a  secret  trust  commu- 
nicated to  one  of  them  only,  the  gift  to  the  other  is  not  void,  even  if  the  secret  trust  be  proved, 
though  it  would  have  been  so  in  the  case  of  joint-tenants — Rowhotham  v.  Dunnett,  L.  R.,  8  Ch. 
D.,  430. 

If  a  secret  trust  is  alleged  it  must  be  distinctly  and  clearly  shown  that  the  person  whom  it 
is  sought  to  convert  into  a  trustee  acted  rnalo  animo — McCormick  v.  Grogan.  L.  R.,  4  H.  L.,  82. 
p.  97.     So  the  onus  is  on  those  alleging  it  to  prove  that  a  trust  for  charity  was   communicated 
to,  and  expressly  or  tacitly  accepted  by,  the  devisees — Jones  v.   Badley,  L.  R.,  3  Ch.  Ap..  362 
See  Law  of  Wills  in  India.  71-3. 


PART  IX.* 

OF  PRIVILEGED  WILLS. 

52.     Any  soldier  being  employed  in  an  expedition,  or  engaged  in  actual 

.        rt     4,  warfare,  or  any  mariner  being  at  sea,  may,  if   he  has 

^    ■  completed   the  age  of  eighteen    years,   dispose  of  his 

*  This  Part  does  not  apply  to  Hindus,  &c.  (Act  XXI  of  1870,  s.  2). 
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property  by  a  will  made  as  is  mentioned  in  the  fifty-third  section.      Such 
wills  are  called  privileged  wills. 

Illustrations. 

(a)  A,  the  surgeon  of  a  regiment  is  actually  employed  in  an  expedition. 
He  is  a  soldier  actually  in  an  expedition,  and  can  make  a  privileged  will. 

(b)  A  is  at  sea  in  a  merchant  ship,  of  which  he  is  the  purser.  He  is  a 
mariner,  and  being  at  sea,  can  make  a  privileged  will. 

In  the  Goods  of  Hayes,  2  Curt.,  338. 

(c)  A,  a  soldier  serving  in  the  field  against  insurgents,  is  a  soldier 
engaged  in  actual  warfare,  and  as  such  can  make  a  privileged  will. 

{d)     A,  a  mariner  of  a  ship  in  the  course  of  a  voyage,  is  temporarily  on 
shore  while  she  is  lying  in  harbour.     He  is,  in  the  sense  of  the  words  used  in 
this  clause,  a  mariner  at  sea,  and  can  make  a  privileged  will. 
In  the  Goods  aj  Parker,  2  Sw.  and  Tr.,  375. 

(e)  A,  an  admiral  who  commands  a  naval  force,  but  who  lives  on 
shore,  and  only  occasionally  go&s  on  board  his  ship,  is  not  considered  as  at 
sea.  and  cannot  make  a  privileged  will. 

Euston,  Earl  of,  v.  Lord  Hugh  Seymour,  cited  in  2  Curt.,  338  :  3  Curt.,  530. 
(/)     A,  a  mariner  serving  on  a  military  expedition,    but.    not   being   at 
sea,  is  considered  as  a  soldier,  and  can  make  a  privileged  wiJl. 

/?i  re  Godby,  1  Hyde,  19fi — A  military  testament  valid  in  its  inception  may  be  deprived 
of  its  privilege  by  lapse  of  time. 

It  will  be  noted  tliat  this  section  speaks  of  "any  soldier,  &c.."  and  it  has  been  held  that  a 
minor  may  make  a  will  if  he  falls  within  the  exception  as  being  "in  actual  military  service,  &c  ; 
In  Goods  of  Farquhar,  4  N.  of  Ca.,  651-G52.     (Williams  on  Executors). 

This  section  is  based  upon  s.  11  of  the  English  Wills  Act,  which  enacts,  tJiat  "any  soldier 
being  in  actual  military  service,  or  any  mariner  or  seaman  being  at  sea.  may  dispose  of  his  per- 
sonal estate  as  he  might  have  done  before  the  making  of  the  Act," — that  is,  without  the  form- 
alities required  by  the  Act.  The  Statute  of  Frauds,  29  Car.  II,  c.  3.  s.  23,  had  provided  that 
notwithstanding  that  Act,  any  soldier  being  on  actual  military  service,  or  any  mariner  or 
seaman  being  at  sea  might  dispose  of  his  movables,  wages,  and  personal  estate  as  he  or  they 
might  have  done  before  the  making  of  the  Act.  Certain  special  provisions  have  been  made 
applicable  to  the  wills  of  mariners  and  seamen  in  the  Royal  Navy  by  the  Navy  and  Marine 
(Wills)  Act,  1865  (28  and  29  Vict.,  c.  72).  In  England,  except  in  the  cases  referred  to  in 
the  last-mentioned  Statute,  any  soldier  on  actual  service,  and  any  mariner  or  seaman  being 
at  sea  may  dispose  of  his  personal  property  by  will,  in  the  manner  allowed  before  the  Statute 
of  Frauds.  As  to  wills  of  merchant  seamen  in  certain  cases,  see  17  and  IS  Vict.,  c.  10-1-.  s. 
200.  In  India,  the  only  privilege  conferred  by  Statute  is  that  accorded  by  ss.  52  and  53  of  the 
Indian  Succession  Act. 

Soldiers'  Wills. — The  term  'soldier'  was  held  to  include  persons  in  the  military  service  of 
the  East  India  Company — In  the  Goods  of  Donaldson,  2  Curt.,  386.  The  privilege  conferred  by 
this  section  is  confined  to  those  who  are  actually  engaged  on  an  expedition,  or  upon  actual  war- 
fare. Accordingly,  an  informal  will  of  a  soldier,  made  while  living  in  barracks  either  in  England 
(Drummond  v.  Parish,  3  Curt.,  522),  or  in  the  Colonies,  cannot  be  admitted  to  probate — White 
V.  Repton,  3  Curt.,   818. 

So  an  informal  will  made  at  Bangalore  by  a  soldier  in  command  of  the  Mysore  Division  of 
the  army  stationed  there,  and  who  died  whilst  on  a  tour  of  inspection  of  the  troops,  was  held 
not  to  be  privileged— /«  the  Goods  of  Hill,  1  Rob.,  276.  Probate  was  refused  in  the  case  of 
•will  of  a  soldier  ordered  to  join  an  expedition  on  active  service,  but  who  died  before  he  com- 
menced to  m&v(.\\— Bowles  v.  Jackson,  1  Ecc.  and  Ad.,  294.  But  where  an  officer  \yas  on  hia 
way  from  one  regiment  to  another,  both  regiments  being  at  the  time  on  actual  service,  his  will 
was  held  to  be  privileged — Herbert  v.  Herbert,  Jur.,  N.  S.,  24. 

In  In  the  Goods  of  Tweedule  (L.  R.,  3  P.  and  D.,  204),  where  the  will  of  the  testator  was  signed 
while  he  was  employed  as  a  soldier  on  actual  military  service,  it  was  held  that  material  altera- 
tions, about  the  making  of  which  no  information  could  be    obtained,  were  to  be  presumed  to 
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have  been  niaile  during  tlie  continuance  of  such  service,  and  alterations  •were  included  in  the 
probate. 

It  was  held  that  the  will  of  a  soldier  made  under  s.  1 1  of  the  Wills  Act  remains  onerative 
unless  expressly  revoked,  although  the  maker  of  the  will  remains  in  England  several  years 
after  the  date  of  the  will — In  the  Goods  of  Leese,  17  Jur.,  216. 

A  minor  is  not  competent,  under  this  section,  to  make  an  unprivileged  will.  It  is  otherwise 
in  case  of  minors  subject  to  the  Wills  Act — In  the  Goods  oj  Fargiihar,"4  No.  Cas.,  051,  cited  in 
Agnew's  Statute  of  Frauds,  417. 

Any  Jlarincr — The  term  'mariner  or  seaman'  includes  the  whole  naval  profession — Kuston, 
Earl  oj  V.  Lord  Hugh  Scymonr.  cited  in  2  Curt.,  3.38,  per  Sir  Wm.  Wynne.  It  has  been  applied 
to  the  purser  of  a  man-of-war  (In  the  Goods  of  Hayes,  2  Curt.,  338),  to  a  surgeon  in  the  navy  {In 
the  Goods  of  Saiindrrs,  L.  R..  1  P.  and  D.,  Ui).  and  to  seamen  in  the  merchant  navy  (In  the 
Good--  of  Milligan,  2  Rob.,  108  ;  In  the  Goods  oj  Parker,  2  Sw.  and  Tr.,  375). 

Being  at  Sen. — A  will  made  on  shore  by  the  Commander-in-Chief  of  the  Naval  Force  at 
Jamaica,  who  had  aji  official  residence  on  shore,  was  held  not  to  be  j^rivileged — Euston,  Earl  of 
v.  Lord  Hugh  Seymour,  cited  in  3  Curt.,  530;  2  Curt.,  338.  So  probate  of  an  informal  will 
made  by  a  sailor  on  the  day  he  shipped  w-hile  his  vessel  was  still  in  a  British  port,  was  refused 
— In  the  Goods  of  Corby,  18  ,lur.,  (SM. 

In  In  the  Goods  of  Lay  (2  Curt.,  375),  the  will  of  a  seaman,  who  went  on  shore,  his  ship  being 
on  an  expedition,  and  there  died  by  an  accident,  and  who  made  the  will  immediately  after  the 
accident,  was  allowed  to  pass  as  that  of  a  seaman  'at  sea'.  That  case  was  distinguished  from 
that  of  Euston.  Earl  of  v.  Lord  Hugh  Seymour,  on  the  ground  that  the  testator  in  the  latter  case 
was  living  on  shore  and  only  occasionally  went  on  board. 

A  codieii  signed,  but  not  attested,  on  board  a  Queen's  ship  in  a  river,  by  the  commander- 
in-chief  actually  engaged  in  a  naval  operation,  was  admitted  to  probate — In  the  Goods  of  Austen, 
2  Rob.,  61 1.  In  this  case  the  codicil  incorporated  a  codicil  signed  by  the  testator  on  shore,  but 
not  attested.  And  a  will  made  by  a  seaman  on  board  a  man-of-w-ar,  permanently  stationed  in 
Portsmouth  Harbour,  was  held  to  be  privileged — In  the  Goods  of  McMurdo,  L.  II!,  I  P.  and  D., 
540. 

An  informal  will  of  an  invalided  surgeon,  written  on  boardship  while  on  his  way  home,  was 
admitted  to  probate — In  the  Goods  of  Saunders,  L.  R.,  1  P.  and  D.,  16. 

A  testamentary  paper  left  by  a  mariner,  who  died  on  shore,  headed  ' '  Instructions  to  be 
followed,  if  I  die  at  sea  or  abroad,"  was  refused  probate  on  the  ground  that  it  was  a  conditional 
will — Lindsay  v.  Lindsay,  L.  R.,  2  P.  and  D.,  459.  As  to  conditional  wills,  see  notes  to  s.  46, 
supra. 

A  letter  written  by  a  seaman  in  the  merchant  service  in  the  Margate  Roads,  unattested  and 
containing  dispositive  words,  was  admitted  to  probate — In  the  Goods  of  Milligan,  2  Rob.,  108. 
So  a  letter  by  a  master  of  a  ship  on  his  arrival  at  a  port,  in  the  course  of  a  voyage  (In  the 
Goods  of  Parker,  2  Sw.  and  Tr.,  375),  has  been  admitted  to  probate. 

As  to  the  wills  of  mariners  and  seamen  in  the  Royal  Navy,  see  28  and  29  Vict.,  c.  72 ;  and 
as  to  wills  of  merchant,  seaman,  see  17  and  18  Vict.,  c.  104,  s.  200. 

Modeof  making,  and  ,  ^?-  ,  Privileged  wills  may  be  in  writing,  or  may 
rules  for  executing  be  made  bv  woi'd  01  moiith.  The  execution  of  them 
privileged  wills.  ^j^^jj  ^^  governed  by  the  following  rules  :— 

First.  —The  will  may  be  written  wholly  by  the  testator  with  his  own 
hand.     In  such  case,  it  need  not  be  signed  nor  attested. 

Second. — It  may  be  written  wholly  or  in  part  by  another  person,  and 
signed  by  the  testator.     In  such  case  it  need  not  be  attested. 

Third. — If  the  instrument  purporting  to  be  a  will  is  written  wholly  or 
in  part  by  another  person,  and  is  not  signed  by  the  testator,  it  shall  be  con- 
sidered to  be  his  will  if  it  be  shown  that  it  was  written  by  the  testator's  direc- 
tions, or  that  he  recognized  it  as  his  will.  If  it  appear  on  the  face  of  the  in- 
strument, that  the  execution  of  it  in  the  manner  intended  by  him  was  not 
completed,  the  instrument  shall  not  by  reason  of  that  circumstance  be 
invalid,  provided  that  his  non-execution  of  it  can  be  rasonably  ascribed  to 
some  cause  other  than  the  abandonment  of  the  testamentary  intentions 
expressed  in  the  instrument. 
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Fourth. — If  the  soldier  or  mariner  shall  have  written  instructions  for 
the  preparation  of  his  will,  but  shall  have  died  before  it  could  be  prepared 
and  executed,  such  instructions  shall  be  considered  to  constitute  his  will. 

Fifth. — If  the  soldier  or  mariner  shall,  in  the  presence  of  two  witnesses, 

have  given  verbal  instructions  for  the  preparation  of  his  will,  and  they  shall  j 

have  been  reduced  into  writing  in  his  lifetime,  but  he  shall  have  died  before  ■ 

the  instrument  could  be  prepared  and  executed,  such  instructions  shall  be  ■, 

considered  to  constitute  his  will,  although  they  ma}^  not  have  been  reduced  ' 
into  writing  in  his  presence,  nor  read  over  to  him. 

Sixth. — Such  soldier  or  mariner  as  aforesaid  may  make  a  will  by  word 
of  mouth  bv  declaring  his  intentions  before  two  witnesses  present  at  the 
same  time. 

Seventh. — A  will  made  by  word  of  mouth  shall  be  null  at  the  expiration 
of  one  month  after  the  testator  shall  have  ceased  to  be  entitled  to  make  a 
privileged  will. 

In  England,  it  was  held  that  the  ■will  of  a  soldier,  made  under  s.  1 1  of  the  Wills  Act.  remains 
operative  unless  expressly  revoked,  although  the  maker  of  the  will  remains  in  England  several 
years  after  the  date  of  the  will — Iv  the  Goods  of  Leese,  11  Jur.,  21Q.  This  Act,  by  Rule  seven 
to  this  section,  however,  expressly  provides  that  a  nuncupative  will  shall  be  void  at  the  expira- 
tion of  one  month  after  the  testator  shall  be  ceased  to  be  entitled  to  make  a  privileged  will.  By 
the  Roman  law,  from  which  the  testamentary  privilege  has  been  derived,  the  time  was  one  year 
''''Quod  in  cestris  fecerint  testamentum  non  commtmi  jure  sed  quo  rnodo,  voluerini  post  miftsionvrn 
intra  annum  tantum  valehit."^ 

The  Statute  of  Frauds  required  three  witnesses  in  the  case  of  a  nuncupative  will  or  will  by 
word  of  mouth.  It  was  also  necessary  under  the  Statute,  that  the  testator  should  have  called 
upon  the  witnesses  to  bear  witness  that  the  words  spoken  were  his  will,  that  there  should  have 
been  what  was  called  the  rogatio  testitim. 

The  factum  of  a  nuncupative  will  requires  to  be  proved  by  evidence  more  strict  and  strin- 
gent than  that  of  a  written  one  in  every  single  particular  {Lemann  v.  Bonsall,  1  Add  ,  389) ;  and 
the  testamentary  capacity  of  the  deceased,  and  the  animus  tesianii  at  the  time  of  the  alleged 
nuncupation,  must  appear  in  the  case  of  a  nuncupative  will  by  the  clearest  and  most  indisputable 
testimony — Ibid. 

A  nuncupative  testament  may  be  made  not  only  by  the  proper  motion  of  the  testator  but 
also  at  the  interrogation  of  another — Swinb.,  Pt.  I,  s.  12.  pi.  6. 
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OF  THE  ATTESTATION.  KEVOCATION,  ALTERATION,  AND 

REVIVAL  OF  WILLS. 

54.     A  will  shall  not  l)e  considered  as  insufficiently  attested  by  reason 

of  any  benefit  thereby  given,  either  by  way  of  bequest 

^te^tingwunes^*        ^^'  ^Y  ^^^X  '^^  appointment,  to  any    person  attesting 

it,  or  to  his  or  her  wife  or  husband,  but  the  bequest 
or  appointment  shall  be  void  so  far  as  concerns  the  person  so  attesting,  or  the 
wife  or  husband,  of  such  person,  or  any  per«^on  claiming  urider  either 
of  them. 

Explanation. — A  legatee   under  a   will   does   not   lose    his    legacy    by 
attesting  a   codicil    which   confirms    the   will. 

This  section  does  not  apply  to  Hindus.. 

Administrator-General  v.  Lazar,  I.  L.  R.,  4  Mad.,  244 — Wiien  a  testator  directed  that  a 
debt  due  to  him  by  an  attesting  witness  of  his  will  should  not  be  claimed,  demanded  or  en- 
forced ;  but  that  his  wish  was  the  same  should  be  specially  devoted  to  the  education  of  the 
children  of  such  attesting  witness. 
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Htkl,  that  tlieie  was  no  release  of  the  debt  to  the  attesting  witnesis,  but  a  valid  trust  ia 
favor  of  the  children. 

The  use  of  the  word  '  'thereby' '  in  this  section  and  which  also  occurs  in  the  English  Wills 
Act  indicates  that  it  is  only  a  benefit  given  by  the  particular  instrument  attested  which  is 
avoided  and  it  has  been  lield  that  each  witness  attests  only  the  instrument  to  which  he  puts  his 
name.  It  follows  therefore  that  a  bequest  of  a  legacy  is  not  void  because  the  legatee  attests 
a  codicil  whicli  gives  him  nothing.  It  would  seem  also  that  a  residuary  legatee  of  a  share  of  a 
residue  does  not  lose  the  benefit  by  attesting  a  codicil  which  by  revoking  legacies  given  bv  the 
will  indirectly  benefits  him  by  increasing  the  residue.  See  the  following  : — Gurney  v.  Otirney, 
3  Drew,  209  ;  Tempest  v.  Tempest,  2  K.  and  J..  642  ;  Gaskin  v.  Rogers,  L.  R..  2  Eq.,  284. 

It  seems  to  follow  from  the  various  decisions  that  if  A  left  a  will  giving  a  legacy  to  B  who 
was  an  attesting  witness  and  subsequently  executes  a  codicil  confirming  the  legacy  to  which 
codicil  B  was  not  an  attesting  witness  that  B  would  take  the  legacy  by  virtue  of  the  codicil  to 
"which  he  was  not  an  attesting  witness. 

This  section  is  based  upon  s.  15  of  the  Wills  Act  (1  Vict.,  c.  26).  See  Burton  v.  Ncwhery, 
L.  R.,  1  Ch.  Div.,  284.  It  does  not  apply  to  Hindus,  &c. — Act  XXI  of  1870.  Accordingly, 
a  legatee  under  a  will  of  a  Hindu,  or  other  person  to  whom  the  Hindu  Wills  Act  applies  will 
not  lose  his  legacy  by  attesting  the  will. 

Each  witness  attests  only  the  instrument  to  which  lie  puts  iiis  name — Tetapest  v.  Tempest, 
2  K.  and  J.,  642  :  affirmed,  7  D.  M.  G.,  470.  Accordingly  a  bequest  of  a  legacy  is  not  void  be- 
cause the  legatee  attests  a  codicil  which  gives  himnothing^ — Gnrne'y  v.  Gitrw«/,  ."JDrew.,  208.  So 
a  residuar3^  legatee  of  a  share  of  a  residue  does  not  lose  his  title  bj'  attesting  a  codicil,  which, 
b}'  revoking  legacies,  indirectly  benefits  him  by  increasing  the  residue — Ihid  :  see  Gaskin  v, 
Mogrrs.  L.  R..  2  Eq.,  284.  The  use  of  the  word  "thereby'  which  occurs  not  only  in  this,  but  in 
the  Wills  Act,  sufficiently  indicates  that  it  is  only  a  benefit  given  by  the  particular  instrument 
attested,  which  is  avoided — Gurney  v.  Gurnev,  3  Drew.,  209,    per  Kinderslev",  V.  C. 

.\  gift  to  one  witness  is  not  rendered  valid,  because  without  him  there  was  the  full  number 
of  witnesses  required  by  law — Doe  v.  Mills,  1  Jfoo.  and  R.,  288  :  Administrator -General  v.  Lazar, 
I.  L.  R..  4  Mad.,  244.  If  the  Court  is  satisfied  that  a  witness  signed  with  intent  to  attest,  that 
will  l)c  s\ifficientto  make  him  an  attestinc  witness  although  lie  sisned  also  in  the  character  of 
executor— Griffifhsv.  GriffiJ.hs,  L.  R..  2  P.' and  D.,  300.  Thus,  in  Wignn  v.  Houland  (11  Hare, 
157),  Wood.  V.  C,  held,  that  where  the  execution  of  the  will  was  attested  by  two  marksmen,  and 
signe<l  also  by  two  other  persons  as  witnesses,  that  the  signature  of  the  two  latter  must  be 
deemed  to  have  been  affixed  in  attestation  of  the  will  and  not  merely  as  verifying  the 
attestation  of  the  marksmen,  and  that  a  legacy  to  the  wife  of  one  of  them  failed.  In 
Randfiii(^  Y.  Kavd field  (8  H.  of  L.,  225),  however,  where  a  will  properly  signed  and  attested 
was  written  on  the  1st  three  pages  of  a  sheet  of  paper,  and  there  were  written  on  the  top 
of  the  fourth  page  these  words — ""This  last  will  and  testament  was  written  in  our  presence 
and  in  the  presence  of  each  by  him,"  which  were  signed  by  the  witnesses  who  had  already 
attested,  and  by  G.  B.  who  was  a  devisee  imder  the  will,  it  was  held,  that  this  was  not 
sucli  an  attestation  of  the  will  as  to  deprive  G  B  of  her  legacy.  So.  in  another  case,  the 
Court  allowed  evidence  to  be  given  to  show  tiiat  the  signature  of  a  person  who  signed 
after  two  persons  in  whose  presence  the  will  was  executed,  did  not  sign  in  order  to  attest 
the  testator's  signature — In  the  Goods  of  Shartnan,  L.  R.,  1  P.  and  D.,  661. 

A  bequest  to  a  trustee,  not  for  liis  personal  benefit,  is  not  invalidated  bj'  the  fact  of  the 
will  having  been  attested  by  his  wife — Cresswell  v.   Cresswell,  L.   R.,  6  Eq.,  69. 

In  the  case  of  Anderson  v.  Anderson  (L.  R.,  13  Eq.,  381),  the  testatrix  gave  a  share  of  her 
residuary  estate  to  B,  and  one  of  the  attesting  witnesses  was  B' s  wife  :  and  siibsequently,  by  a 
-codicil,  which  wan  attested  by  other  witnesses,  she  confirmed  her  will  except  in  certain  parti- 
culars mentioned.  It  was  held,  that  the  duly  attested  codicil  had  the  effect  of  republishing  and 
incorjjorating  the  will  so  as  to  render  the  gift  to  5  valid,  notwithstanding  the  attestation  of  the 
will  by /S'c<!  wife. 

In  the  case  of  Clark  v.  Ro.ndull  (31  Cli.  I).,  72).  a  testator  devised  and  bequeathed  all  his 
real  and  personal  estate  to  his  wife  for  life,  and  after  her  death  to  be  divided  equally 
between  such  of  her  children  as  should  be  living  at  her  death,  and  in  case  of  any  of  the  above- 
mentioned  childi'en  dying  before  his  wife  having  children,  such  children  were  to  take  their 
parent's  share  :  and  in  the  event  of  any  of  his  daughters  being  married  at  his  wife's  decease, 
it  was  his  will  that  such  proportion  as  they  might  be  entitled  to,  should  be  left  to  them  and 
their  children  exclusively  and  should  in  no  \\  ay  be  controlled  by  their  husbands.  At  the  death 
of  the  testator's  widow-  one  of  the  daughters,  who  had  several  children  was  living,  and.  her 
•husband  having  been  an  attesting  witness,  the  gift  to  her  was  void,  but  it  was  he'd  that  her 
children  were  not  to  be  disappointed  b\'  her  disability  but  took  an  immediate  interest  in 
her  share   as  tenants  in  common.     See  In  re  Toirnsmd's  Estate.  L.  R..  34  Ch.  D..  357. 
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Under  the  English  Wills  Act.  s.  15.  it  l\as  been  held,  that  the  marriage,  after  attes- 
tation  of  a  will,  of  the  devisee  to  the  attesting  witness  does  7iot  aiTeot  the  validity  of  the  devise 
or  bequest(T/iO/-;je  v  Besticick,  L.  R.,  0  Q.  B.  I).,  311):  and  doubtless  it  would  be  so  held  under 
this  Act. 

In  Youiig  v  Davies  (2  Dr.  and  Sni.,  207),  where  there  was  a  gift  to  a  class  as  joint  tenants, 
one  of  whom  attested  the  will,  it  was  held,  that  the  gift  to  the  witness  though  forfeited  was  not 
undisposed  of,  but  survived  to  the  other  joint  tenants. 

If  a  solicitor  attests  the  will  he  is  precluded  from  claiming  the  right  to  make  professional 
charges  under  a  direction  in  the  will — Jie  Poohy,  4<)  Ch.  D..  I.  \A'here  a  will  contained  a  direc- 
tion for  payment  of  debts  and  also  that  C.  one  of  the  executors  (a  solicitor)  should  be  entitled 
to  charge  and  receive  payment  for  all  professional  business  done  under  the  will,  and  C  Avas  one 
of  the  attesting  witnesses,  it  was  held  in  an  administration-suit  by  B,  that  the  executors  could 
not  be  deprived  of  the  costs  out  of  the  assets  of  a  cross-examination  for  the  purpose  of  contesting 
B^s  claim,  and  that  C  was  an  attesting  witness  was  prohibited  from  receivnig  that  which  war:  not 
a  debt  for  •«  hich  payment  could  be  enforced,  but  a  beneficial  gift  which  could  only  be  claimed 
by  virtue  of  the  direction  in  the  will — hire  Barber,  Burgess  \.  Vinnicome,  L.  R.,  31  Ch.  D., 
6G5. 

The  explanation  to  this  section  follows  the  law  as  laid  down  in  Gurney  v.  Gurney,  3  Drew., 
208  ;  and  Tempest  v.  Tempest,  2  K.  and  J.,  642. 

55.  No  person,  by  reason  of  interest  in,  or  of  his  being  an  executor  of 

a  will  is  disqualified  as  a  witness  to  prove  the  execu- 

quaiified  by   interest     tiou  of  the  will  or  to  prove  the  validity  or  invalidity 
or  by  being  executor.      ^J^g^gof 

See  Wills  Act  (1  Vict.,  c.  26,)  ss.  16  and  17.  This  section  applies  to  the  wills  of  Hindus, 
&c.  ;  {Act  XXI  of  1870,  s.   2). 

56.  Every  will  shall  be  revoked  by  the  marriage  of  the  maker,  except 

a  will   made  in  exercise  of  a  power  of  appointment, 
^teItator°s"n?ar?iage.^     when  the  property  over  which  the  power  of  appoint- 
ment   is    exercised,    would    not,    in    default    of    such 
appponitment,  pass  to    his    or    her    executor,  or    administrator,  or  to    the 
person,  entitled  in  case  of  intestacy. 

Explanation. — Where  a  man  is  invested  with  power  to  determine  the 
Power  of  appoint-        disposition  of  property  of  which  he  is  not  the  owner, 
ment  defined.  }^g  ^g  gg j(j  ^q  have  power  to  appoint  such  property. 

This  section  closely  follows  the  wording  of  s.  18  of  the  Wills  Act  (1  Vict.,  c.  26).  It  does 
not  apply  to  Hindus,  &c. — Act  XXI  of  1 870.  By  s.  3  of  that  Act  it  is  expressly  declared  that 
marriage  does  not  revoke  a  will  or  codicil  to  which  that  Act  applies. 

Gabriei\  MarkdaJcai,!.  L.  R.,  1  Cal.,  148 — The  will  of  Jew  made  subsequently  to  his 
first  marriage  but  previously  to  a  second  marriage  in  the  lifetime  of  his  first  wife  held  to  be 
revoked  by  such  second  marriage  under  this  section. 

It  may  be  stated  that  marriage  does  not  revoke  a  will  made  in  accordance  with  Scotch  Law 
— In  re  bonis  Held,  1  P.  and  D.,  74. 

Lai: sh mammal  v.  Doraisami  Bathen,  I.  L  R.,  30  Slad.,  369. — The  incorporation  of  s.  57  of 
Act  X  of  1 865  in  the  Hindu  Wills  A"ct  and  the  enactment  of  the  provision  to  s.  3  of  the  latter  Act 
Bhow  clearly  that  the  legislature  intended  that  the  rule  of  revocation  by  change  of  circum- 
stances should  not  be  applied  to  Wills  of  Hindus.  Section  57  is  exhaustive  as  it  provides  a 
will  shall  not  be  revoked  except  in  certain  ways.  Wills  of  Hindus  to  wiiich  the  Hindu  \Aill8 
Act  applies  can  be  revoked  only  in  one  of  the  modes  excepting  marriage,  provided  in  s.  57, 
Succession  Act.     I.  L.  R.,  8  Cal.,  637  ;  and  I.  L.  R.,  12  Mad.,  401,  referred  to. 

Vekayyamma  Garu  v.  Venkata  Ramanayamma,  I.  L.  R.,  25  Mad..  678. — Amongst  Hindus 
actual  destruction  of  a  will  or  its  formal  revocation  is  not  essential  to  construct  revocation.  A 
Hindu  will  was  executed  in  1866  and  registered  while  the  testator  was  very  ill.  He  recovered 
and  executed  a  power  of  attorney  appointing  a  vakil  to  obtain  the  will,  but  it  remained  there 
till  he  died  in  1869.  There  was  some  evidence  that  he  thought  he  had  destroyed  it.  His  in- 
tention not  to  have  it  was  established.  HeM,  that  the  will  had  been  revoked.  See  also  Hat 
yarain  Qhosh  v.  Abdur  Rahim,  5  C.  W.  N.,  p.  454. 


S.  57.]  REVOCATION    OF    WILLS.  tl^ 

Engli'<h  Law. — Hinckly  v.  Simmonn,  4  Ves  160. — Where  two  sisters  being  then  unmarried 
made  mutual  wills  and  the  will  of  one  of  them  was  afterwards  revoked  by  her  marriage,  it  was 
held  that  the  other  remained  unrevoked.  See  also  Dias  v.  Lievera.  L.  R.,  5  Ap.  Ca.,  123  ;  Den- 
nyson  v.  Mostert,  L.R.,  4  P.  C,  236. 

Formerly,  in  England,  the  marriage  of  a  testator  did  not  revoke  his  will ;  but,  under  certain 
circumstances,  there  was  an  implied  revocation  by  marriage  and  the  birth  of  issue.  Section 
18  of  the  Wills  Act,  however,  enacted  that  every  will  should  be  absolutely  revoked  by  the 
marriage  alone  of  the  testator.  But  to  revoke  a  will  the  marriage  must  be  a  marriage  reco"'- 
nised  by  law 

Where  the  marriage  is  void,  there  is  no  revocation.  Thus,  where  a  testator,  subject 
to  the  law  of  England,  married  his  deceased  wife's  sister,  it  was  held  the  will  was  not 
revoked — Mette  v.  Mette,  1  Sw.  and  Tr.,  416.     This  marriage  would  now  be  legal. 

A  will  made  by  an  immarried  man  in  contemplation  of  marriage  being  revoked  by  the 
marriage,  evidence  not  amounting  to  proof  of  republication  cannot  be  received  to  show  that 
the  testator  meant  his  will  to  stand  good,  notwithstanding  the  marriage — Marston  v.  Doe  d. 
Fox,  8  Ad.,  and  E..  14  ;  In  the  Goods  of  Cvdijivold.  1  Sw.  and  Tr..  34. 

Where  two  persons  make  mutual  wills  the  marriage  of  one  will  not  revoke  the  will  of 
other — Hinckley  v.  Simmons,  4  Ves..  160  ;  Dias  v.  Lievera,  L.  R..  5  Ap.  Ca.,  123  ;  De.nnyson  v". 
Mostert,  L.  R.,  4  P.  C,  236. 

The  reason  for  the  exception  in  this  section  appears  to  be,  that  the  revocation  by  marriage 
of  a  will  made  in  exercise  of  a  power  of  appointment  would  not  operate  to  the  benefit  of  the 
family  of  the  testator,  but  to  the  benefit  of  those  who  would  be  entitled  in  default  of  appoint- 
ment.    See  In  the  Goods  of  Fitzroy,  1  Sw.  and  Tr.,  133. 

Even  where  in  the  event  of  certain  contingencies  happening,  the  property  appointed 
would  not,  in  default  of  appointment,  pass  to  the  persons  who  would  have  taken  in  the  ca.se  of 
intestacy,  a  will  made  in  exercise  of  a  power  of  appointment  is  not  revoked  by  a  subsequent 
marriage — In  the  Goods  of  Fenicir.k,  L.  R.,  ]  P.  and  D.,  319.  In  that  case,  the  persons  who 
would  have  taken,  would  have  done  so,  not  as  upon  an  intestacy,  under  the  Statute  of 
Distributions,  but  under  a  Settlement.  Where,  however,  under  a  settlement,  freehold  estates 
in  default  of  appointment  would  have  passed  to  the  heir  of  the  testatrix,  it  was  held  that 
the  will  was  revoked — Vaughan  v.  Vanderste'jen,  2  Drew.,  16a,  see  p.  168. 

Where  by  the  will  of  A  a  power  was  given  to  B,  under  certain  circumstances,  to  dispose  by 
will  of  property,  and,  in  default  of  her  appointment,  the  property  was  to  devolve  on  the  person 
or  persons  who  at  her  decease  should  be  her  next-of-kin,  and  B  in  pursuance  of  that  power,  exe- 
cuted a  will  in  favour  of  a  person  whom  she  afterwards  married  but  who  died  in  her  lifetime,  it 
was  held  that  the  personal  estate  appointed  by  the  will  of  B  would  not  in  default  of  appointment 
have  passed  to  the  person  entitled  as  her  next-of-kin  under  the  Statute  of  Distributions,  and 
consequently  that  her  will  was  not  revoked  by  her  subsequent  marriage — In  the  Goods  of 
McVicar,  L.  R.,  1  P.  and  D..  671. 

*57.     No  unprivileged  will   or  codicil,  nor  any  part  thereof,  shall  be 
revoked   otherwise  than   by  marriage,  or   bv  another 

Revocation     of    un-  .,,  j-    -i  r  ■?•  '         i      i      • 

privileged  will  or  Will  or  codicil.  Or  by  some  writing  declaring  an 
*'°^^^**'  intention   to  revoke   the  same,  and  executed  in  the 

manner  in  which  an  unprivileged  will  is  hereinbefore  required  to  be  exe- 
cuted, or  by  the  burning,  tearing,  or  otherwise,  destroying  the  same  by  the 
testator  or  by  some  person  in  his  presence  and  by  his  direction,  with  the 
intention  of  revoking  the  same. 


'o 


Illustrations.  .  i 

(a)  A  has  made  an  unprivileged  will;  afterwards  A  makes  another 
unprivileged  will,  which  purports  to  revoke  the  first.     This  is  a  revocation. 

(6)  A  has  made  an  unprivileged  will.  Afterwards  A  being  entitled  tp 
make  a  privileged  will,  makes  a  privileged  will,  which  purports  to  revoke 
his  unprivileged  will.     This  is  a  revocation. 

'    -         : i_i 

*  This  section,  subject  to  s.  3  of  the  Hindu  Wills  .Act  which  provides  that  marriage  will  not 
revoke  a  will  or  codicil  and  ss.  r»8 — 60  (inclusive)  apply  to  Hindus,  <itc.,  in  the  Lower  Proviricei 
of  Bengal  and  in  the  towns  of  Madras  and  Bombay  (Act  XXI  of  1870,  s.  2). 
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This  section  follows  s.  20  of  the  English  Wills  Act.  It  seems  also  wide  enough  to  in- 
clude the  provisions  enacted  by  s.  19  of  that  Act, — viz.,  that  "no  will  shall  be  revoked  by 
any  presumption  of  an  intention  on  tlie  ground  of  alteration  of  circumstances." 

Mirza  v.  Gnnna  Khanam,  I.  L.  R.,  19  Cal.,  444. — A  will  duly  executed  is  not  to  be  treated 
as  revoked  either  wholly  or  in  part  by  a  will  which  is  not  forthcomins!  unless  it  is  proved  by  clear 
and  satisfactorj'  evidence  that  the  will  contained  either  words  of  revocation  o"-  dispositions  so 
inconsistent  with  those  of  the  earlier  will  that  the  two  cannot  stand  together.  It  is  not  enough 
to  show  that  the  will  which  is  not  forthcoming  differed  from  the  earlier  one  if  it  cannot  be  shown 
in  what  the  difference  consisted.  This  also  settled  that  the  burden  of  proof  lies  upon  h;ni  who 
challenges  the  existing  will. 

See  also  Kcr  v.  Mealin,  I.  L.  R.,  20  Bom.,  370  :  (cited  under  s.  49) — In  the  Goods  of  L.  P.  D. 
Broughton,  I.  L.  R.,  27  Cal.,  311  :  6  C.  W.  N.,  477  (cited  under  s.  58). 

Shib  Shabitri  Prasad  \ .  Collector  of  31  eertit,  I.  L.  R..  29  All..  82. — A  se))arated  Hindu  residing 
at  Meei'ut  executed  a  will  on  the  20th  of  January  1885,  and  registered  the  same  in  the  office  of 
the  District  Registrar  on  the  22nd  of  January  of  the  same  year  The  testator  died  on  the  16th 
of  October  1899.  On  the  8th  of  July  1902,  a  suit  was  instituted  by  certain  persons,  who  claim- 
ed the  property  of  the  testator  as  his  next-of-kin  against  the  Collector  of  Meerut.  who  had 
taken  possession  of  the  property  as  trustees  under  the  terms  of  the  will  for  purposes  therein 
set  forth.  The  plaintiffs  alleged  that  the  testator  had  revoked  the  will  of  the  20th  January 
1885.  and  tendered  evidence  to  prove  that  on  a  certain  occasion  the  testator  liad  said  that  he 
had  revoked  his  will.  On  the  death  of  the  testator  the  original  will  was  not  to  he  found : 
but,  on  the  other  hand,  it  was  shown  that  persons  interested  in  the  disappearance  of  the  will 
had  had  access  to  the  house  of  the  testator  since  his  death. 

Held  that  evidence  that  the  testator  had  said  that  he  had  torn  up  the  will  was  not  admis- 
sible. Staines  v.  Stewart  and  Jones,  Doe  d.  Shalleross  v.  Palmer,  and  Keen  v.  Keen, 
referred  to. 

Held  also  that  the  presumption  of  English  law  that  it  a  will  is  traced  to  the  testator" s  pos- 
session and  is  not  forthcoming  at  his  death,  it  has  been  destroyed,  by  him,  animo  rcvocandi, 
would  at  least,  not  be  so  strong  in  India  as  in  other  countries  where  wills  are  taken  greater 
care  of,  and  under  the  circumstances  disclosed  by  the  evidence  in  the  present  case  did  not 
arise  at  all.     Podmorc  v.    Whatton,  Finch  v.  Finch,  and  Brown  v.  Brown  referred  to. 

VekayyammaGaruv.Venkata  Ramanayyamma,!.  L.  R.,  25  Mad.,  078;  7  C.  VV.  N.,  1. — 
Amongst  Hindus  actual  destruction  of  a  will  or  its  formal  revocation  is  not  essential  to 
constitute  revocation.  A  Hindu  will  was  executed  in  1866  and  registered  while  testator 
was  ill.  He  recovered  and  executed  a  power  of  attorney  appointing  a  vakil  to  obtain  the  will 
out   of  the    registry  but  owing  to  some  blunder  it  remained  there  till  he  died  in  1869. 

There  was  some  evidence  that  he  thought  he  had  destroyed  it.  His  intention  not  to  have 
it  was  established.  H-Ad  it  had  been  revoked.  See  also  1  C.  L.  R.,  113  ;  I.  L.  R.,  3  Cal..  626  ; 
I.  L.R.,  23  Bom.,  131;  I.  L  R.,  25  Mad.,  679:  7  C.  W.  N..  1  :  I.  L.  R.,  16  Bom.,  652;  I.  L.  R., 
7  Mad.,  302. 

Subba  Reddi  v.  Doraisami,  I.  L.  R.,  30  Mad.,  369. — The  incorporation  of  s.  57  in  Hindu 
Wills  Act  and  the  enactment  of  provisions  of  s.  3  show  clearly  that  the  legislature  intended 
that  the  rule  of  revocation  by  change  of  circumstances  should  not  be  applied  to  the  wills  of 
Hindus  sec.  57  is  exhaustive.  Wills  of  Hindus  to  which  Hindu  Wills  Act  applies  can  be  revoked 
•  only  in  one  of  the  modes  excepting  marriage  provided  in  s.  57  of  Succession  Act.  A  Hindu  will 
which  is  not  governed  by  the  Hindu  Wills  Act  can  be  revoked  by  parol — Maharajah 
Pertab  Narain  Singh  v.  Maharanee  Snbho  Kooer  {1811),  L.  R.,  4  I.  A,  228  ;.  1  C.  L.  R.,  113. 

Kedar  Nath  Mitter  v.  Sarojini  Dasi,  I.  L.  R.,  26  Cal.,  634. — ^Probate  can  be  granted  of  a  por- 
tion of  a  will  to  the  extent  to  which  the  contents  are  proved  while  the  other  portion  is  lost  (see 
judgment  at  pages  635  and  637  and  cases  referred  to.)  See  ■a\s,o  Sugden  \.  Ed.  St.  Leonards, 
L.  R.,  1    P.  D.,  154  ;  Woodward  v.  Goulstone,  L.  R.,  11  App.  Cas.,  469. 

Revocation  by  subsequent  will,- tL-c. — It  is  a  necessary  consequence  of  the  ambulatory 
nature  of  a  will  that  the  last  testamentary  disposition  of  property  by  a  testator  shall  be 
operative  to  the  exclusion  of  any  previous  contrary  or  inconsistent  one.  And  this  even 
though  the  earlier  will  the  existence  and  contents  of  which  are  proved  by  parol  evidence. 

Hilyar  v.  Hilyar,  1  Cas.  Temp.  Lee,  472. — Held  tiiat  tiie  execution  of  a  second  will  with 
a  different  executor  and  residuary  legatee  was  by  law  a  revocation  of  tiie  first  though  the 
second  did  not  then  appear. 

Brown  v.  Brown,  8  E.  and  B.,  876. — The  testator  executed  a  will  and  afterwards  a  second 
one  which  he  took  away  with  him.  After  his  death  the  earlier  will  was  found,  but  the  second 
could  not  be  found.  Evidence  was  given  which  showed  the  second  will  was  inconsistent  with 
the  first  and  revoked  it.  It  was  held  that  the  second  will  must  be  presumed  to  have  been  des- 
troyed and  that  consequently  the  first  will  having  been  revoked  by  it  the  deceased  died 
intestate. 
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Cuttov.  Gilbert,  0  Moore's.  P.  C,  131-140-141.— Where  revocation  is  sought  of  an  existing 
will  by  proof  of  the  execution  of  a  second  will  not  appearing  the  evidence  must  be  clear  and 
satisfactory  and  if  parol  evidence  alone  is  to  be  relied  on,  such  evidence  must  be  stringent 
and  conclusive. 

Dempey  v.  Law-ion,  2  P.  and  D  ,  98. — Sir  Jame^*  Hannen  in  reviewing  CuUo  v.  Gilbert  and 
Pie«<2/ V.  HV.sf  and  other  cases,  said  :  "It  becomes  necessary  to  consider  minutely  the  nature 
and  extent  of  the  inconsistency  of  a  later  testamentary  instrument  which  will  have  the  effect 
of  revoking  an  earlier  will.  In  this  investigation  the  Court  is  necessarily  called  upon  to  put  a 
construction  upon  the  language  of  the  instrument  in  question.  The  intention  of  the  testator 
conveyed  in  that  language  has  to  be  ascertained  by  reference  to  the  facts  in  connection  with 
which  it  was  used,  but  in  making  the  true  meaning  of  the  testator  the  substance  and  not  the 
form  of  the  instrument  must  be  regarded.  If  it  can  be  collected  from  the  words  of  the  tes- 
tator in  the  later  in.strument  that  it  was  his  intention  to  dispose  of  his  property  in  a  different 
manner  to  tliat  in  which  he  disposed  of  it  by  the  earlier  document,  the  earlier  document 
will  be  revoked  and  this  althougli  the  later  will  in  some  particular  respects  does  not  com- 
pletely cover  the  whole  subject-matter  of  the  earlier."  See  also  Limage  v.  Goodhum,  L.  R.,  1 
P.  and    D.,  57;   Good.^  v.  Pitchell,  L.  R.,  3  P.  and  D  ,  153. 

Jenner  v.Ffinch,  5  P.  I).,  106. — -Where  upon  the  face  of  a  testamentary  document  and  the 
facts  known  to  the  testator  at  the  time  of  its  execution,  it  is  doubtful  whether  the  testator 
intended  altogether  to  revoke  a  former  will  the  Court  will  admit  parol  evidence  to  ascertain 
the  intention. 

Birks  V.  Birks,  34  L.  J.  P.  M.  and  A.,  90. — If  a  man  executes  a  will  erroneously  believing  it 
to  be  a  copy  of  his  former  will  it  will  be  no  revocation  as  to  the  parts  omitted  in  the  supposed 
copy  and  both  instruments  will  be  admitted  to  probate. 

It  has  been  established  that  a  subsequent  will  made  under  the  impulse  of  a  mistaken  notion 
of  facts  will  not  revoke  a  former  will  : — See  Kennell  v.  Abbott,  4  Ves..  802  ;  Crosthu-aite  v.  Dean, 
L.  R.,  5  Eq.,  245 :   Campbell  v.  Erench,  3  Ves.,  322  ;  Goods  of   Moresby,  1  Hogg.,  378. 

But  there  is  a  distinction  between  cases  where  testator  refers  to  a  fact  as  having  occurred 
and  where  he  expresses  doubt — Attorney -General  v.  Lloyd,  3  Atk.,  515  ;  Thomas  v.  Howell, 
L.  R.,  15  Eq.,  198  :  Ashbiirnham  v.  Bradshaw,  2  Atk.,  36  ;  Attorney -General  v.  Ward,  3  Ves..  327. 

All  questions  of  revocation  are  questions  to  some  degree  of  intention  for  every  act  of  revo- 
cation is  said  to  be  equivocal,  and  if  the  act  done  though  in  itself  sufficient  to  revoke  a  testa- 
mentary instrument  can  be  shown  to  have  been  done  for  a  purpose  other  than  to  revoke  the 
instrument,  it  will  not  operate  as  a  revocation. 

In  all  cases  evidence  as  to  intention  to  revoke  must  be  clear — Ellis  v.  Barlrum,  25  Beav., 
187;  Cleobury  v.  Beckett,  14  Beav.,  583  ;   Eckersley  v.  Piatt.  L.  R.,  1  P.  and   D.,  281. 

Farrer  v.  St.  Catherine' s  Coll.,  L.  R.,  16  Eq.,  \{;. — A  codicil  revoking  a  will  does  not  neces- 
sarily revoke  a  prior  codicil.     It  is  a  mere  matter  of  construction. 

Revocation  by  another  will  or  codicil. — Under  the  Statute  of  Frauds,  a  will  of  reality  could 
only  be  revoked  by  a  subsequent  will  or  codicil  signed  by  the  textatrix  in  the  presence  of  three 
Or  four  witnesses  (s.  6) ;  while  wills  of  personality  could  not  be  revoked  by  mere  parol,  but  might 
have  been  revoked  by  writing  read  to  and  allowed  by  the  testator  and  proved  to  be  so  by  three 
witnesses  at  least  (s.  22).     See  Ex  parte  Earl  of  Ilchcster,  7  Ves.,  348. 

Under  this  Act,  as  under  the  English  Wills  Act,  a  revoking  will  or  codicil  must  be  executed 
in  the  same  manner  as  any  other  will  or  codicil. 

A  distinction  has  been  drawn  between  a  'will  or  codicU"  and  'some  writing.'  Thus  where, 
at  the  foot  of  his  will,  the  deceased  wrote  a  memorandum  to  the  effect  that  'this  will  was  can- 
celled this  day,'  and  he  duly  executed  the  memorandum  in  the  presence  of  two  witnesses,  it  was 
held,  that  the  memorandum  was  not  a  will  or  codicil  but  only  a  writing  which  could  not  be 
admitted  to  probate — In  the  Goods  of  Eraser,  L.  R.,  2  P.  and  D.,  40 ;  see  also  In  the  Goods  of  Hicks, 
L.  R.,  1  P.  and  D..  682,  where  a  testator  had  obliterated  the  whtrte  of  a  codicil  including  his  sig- 
nature b}'  thick  black  marks,  and.  at  the  foot  of  it,  had  written  the  word«,  signed  bj"^  herself  and 
attested  by  witnesses  ;  "we  are  witnesses  of  the  erasure  of  the  above,"  it  was  held  that  the 
codicil  was  revoked,  tlie  words  mentioned  amounting  if  not  in  the  letter,  at  least  in  the  spirit, 
of  the  Statute  to  a  "  'writing  declaring  an  intention  to  revoke.' '  In  another  case,  in  the  attes- 
tation-clause of  a  third  codicil  it  was  stated  by  mistake  that  the  first  codicil  was  cancelled.  It 
was  held  that  the  attestation-clause  formed  no  part  of  the  will,  and  that,  therefore,  the  first 
codicil  was  not  revoked — In  the  Goods  of  Atkinson,  L.  R.,  8  P.  and  D.,  165. 

But  where  the  testator,  in  a  letter  addressed  to  his  brother,  which  was  signed  by  him  in 
the  presence  of  two  witnesses,  directed  his  brother  to  obtain  his  will  and  burn  it  without  read- 
ing it  was  held,  that  a  letter  was  a  writing  duly  executed,  declaring  an  intention  to  revoke  the 
will ;  and  administration  with  the  letter  only  annexed  was  granted  to  tlif  n^xt-of-kin  of. the 
decensed — fn  the  Goods  of  Durance,  L.  R.,  2  P.   and  D.,  406. 
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If  a  subsequent  testamentary  paper  is  only  partly  inconsistent  witli  one  of  an  earlier 
date  the  latter  instrument  is  only  revoked  as  to  those  parts  where  it  is  inconsistent,  and  both 
paper  are  entitled  to  i)robate — Lemage  v.  Goodbun,  L.  R.,  1  P.  and  D.,  57. 

A  gift  of  property  to  one  person  is  of  course  revoked  by  a  gift  in  a  subsequent  will  or 
codicil  of  the  same  property  to  anotiier—A'prmo^e  v.  MacDonnld,  L.  R..  3  Chan.,  A  pp..  585  : 
Hitchens  Basset,  3  Mad.,  20G.  But  a  will  puriX)rting  to  be  the  last  ivill,  but  not  containing 
an  express  clause  of  revocation,  does  not  necessarily  revoke  a  prior  will — Lemage  v.  Good- 
ban,  L.  R.,  1  P.  andD.,  57;  see  In  the  Goods  of  Hoivard,  L.  R.,  1  P.  and  D..  636;  ditto  v. 
Gilbert,  9  Moore's  P.  C,  131.  Where  there  is  no  express  clause  of  revocation  in  a  subsequent 
will,  the  question  is  what  disposition  did  the    testator    intend— Z-emagre    v.    Goodban,    L.    R.. 

1  P.'  and  D.,  57.  Where  a  subsequent  will  purports  to  be  the  only  will  of  the  testator,  it  may 
be  revocation  of  a  prior  will— Freewiaw  v.  Freeman,  5  De  G.  M.  and  G..  710  ;  per  Knight 
Bruce,  V.  C. 

Inthe  ea.se  oi  Hellier  V.  HellieriL.R.,  9  P.  Biv.,  237),  a  testator  made  a  will  in  1864,  ap- 
pointing  his  wife  sole  executrix,  and  in  1877  he  duly  executed  another  will.  Tiie  second  will 
could  not  be  found,  and  there  was  no  evidence  of  its  contents,  except  that  after  its  execution, 
the  testator  said  :  "I  have  made  a  will  altering  my  affairs,  and  I  have  taken  care  of  Ellen  (hi:.; 
wife)  and  there  will  be  something  for  Roby' '  (his  nephew),  and,  except  a  memorandum  at  the 
foot  of  an  earlier  will,  as  follows  :  "This  will  is  now  useless,  a  new  will  having  been  made  in 
1877,  upon  my  wife  telling  me  she  was  sorry  she  had  ever  seen  me. ' '  The  Court  held  that,  in 
the  absence  of  proof  of  an  alteration  of  executrix,  or  of  a  revocatory  clause,  or  disposition 
wholly  inconsistent  with  the  first  will,  the  will  was  not  revoked.  Butt.  J.,  however, 
doubted  whether  the  memorandum  was  admissible  in  evidence  to  show  an  intention  to  revoke 
the  first  will. 

Where  it  was  proved  by  yjarol  evidence  that  a  subsequent  will,  which  could  not  be  found, 
contained  a  clause  revoking  a  former  will,  which  was  produced,  the  Court  held  that  the  will 
produced  was  revoked— IFoorf  v.  Wood,  L.  R..  1  P.  and  D.,  309. 

If  separate  powers  of  appointment  are  exercised  by  separate  wills  at  different  times,  and 
the  second  will  contains  a  revoking  clause,  evidence  is  admissible  to  show  that  the  testator 
did  not  intend  to  revoke  the  appointment  in  the  first  will — Re  Meredith,  29  L.  J.,  P.  and  M.. 
155.  So  a  second  will  relating  only  to  the  testator's  own  property  will  not  revoke  a  will 
under  which  the  testator  lias  exercised  a  power  of  appointment — Hughes  v.  Turner,  4 
Hagg.,  52. 

It  is  a  principle  that  a  will  is  not  to  be  varied  by  a  subsequent  will  or  codicil,  except  so  far 
as  it  may  be  absolutely  necessary  to  give  effect  to  the  purposes  of  the  latter  and  so  far  as 
those  purposes  fail  the  original  gift  prevails — Deo  v.  Hicks,  2  M.  and  C.  606  ;  Norman  v. 
Kynaston,  3  D.  G.  F.  and  J.,  29.  Thus  a  specific  bequest  will  be  revoked  by  a  subsequent 
bequest  of  all  personalty,  but  in  England  a  general  legacy  charged  on  land  will  be  un- 
affected— Kermode  v.  MacDonald,  L.  R.,  3  Chan.,  585  ;  Sheddon  v.  Goodrich,  8  Ves.,  p.  501. 

If  there  is  no  inconsistency,  effect  will  be  siven  to  all  the  testamentary  dispositions  of  the 
testator— Plenty  v.  West,  6  C.  B.,  201  ;  App.  Cas.,  409. 

It  being  a  maxim  that  no  person  can  die  with  two  testaments,  where  tliere  are  several  testa- 
mentary instruments,  they  are  all  admitted  to  probate  as  together  containing  tiie  last  will  and 
testament  of  the  testa,tor—M astermari  v.  Maherle.y,  2  Hagg.,  235  ;  Lemage  v.  Goodban,  L.  R., 
7  P.  and  D.,  57  ;  In  the  Goods  of  Budd,  3  Sw.  and  Tr.,  196  :  In  the  Goods  of  Griffith, 
L.  R.,  2  P.  and  D.,  457  ;  In  the  Goods  of  Patchel,  L.  R.,  3  P.  and  D..  153. 

If  there  be  two  inconsistent  wills  of  the  same  date,  neither  of  which  can  be  proved  to  be  the 
last  executed,  they  -ire  both  void  for  uncertainty— P/t«pp«  v.  Lord  Anglesey,  2  Atk.,  57. 

The  nomination  of  executors  in  a  second  will  does  not  necessarily  impart  an  intention 
to  revoke  previous  testamentary  documents — Stoddart  v.  Grant,  1  Macq.,  H.  of  L.  Ca.,  172 
(cited  in  Williamson  on  Executors.  165-166,  per  Lord  Truro  ;  and  where  the  second  will 
nominates  additional  or  different  executors,  probate  will  be  granted  to  all  the  executors  if 
the  wills  are  not  inconsistent  — In  the  Goods  of  Lessee,  2  Sw.  and  Tr.,  442  :  Greaves  v.  Price  3 
Sw.  and  Tr.,  71. 

Where  a  first  will  appointed  executors,  and  afterwards  the  testator,  by  a  second  will, 
bequeathed  all  his  property  to  a  particular  person  witiiout  appointing  executors,  it  was  held, 
that  the  earlier  will  was  revoked — Ilenfrey  v.  Heiijrey,  2  Curt.,  468  ;  affirmed  4  Moore's  P.  C, 
29. 

Revocation  by  some  other  irritinq. — Tiip  ride  appears  to  be  that  a  writiiitl,  by  whicli  a  testator 
merely  revokes  a  prior  disposition,  will  not  l)e  admitted  to  probate  {In  the  Goods  of  Fraser,  L. 
R.,  2  P.  and  D.,  40).  unless  it  be  of  a  testamentary  character  (In  the  Goods    of  Duranc,  L.  R.. 

2  P.  and  D..  406;. 
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Intention  to  revoke  hy  another  will  or  codicil  or  hy  some  writing. — The  intention  must  clearly 
appear — Ellis  v.  Bartriim,  25  Beav..l07  :  Cloohury  v.  Beckett,  14  Bcav.,  583  :  Eckerslcy  v.  Piatt, 
L.  R.,  1  P.  and  1)..  281.  The  revocation  of  a  will  under  an  erroneous  assumption  of  *acts  will^ 
in  general,  be  inoperative,  if  the  mistake  appears  on  the  face  of  the  instrument — Campbell  x. 
Jf?-e«r//,  3  Ves..  32;  nee  Crosthivaite  v.  Dean.  L.  R.,  5  Eq.,  245.  Tn  Campbell  v.  French,  ths 
testator  gave  legacies  to  the  grandchildren  of  his  siste.-,  and  afterwards  revoked  the  legacies 
on  tlie  ground  that  the  legatees  were  dead.  It  having  been  proved  that  the  legatees  were  not 
dead,  it  was  hehl  that  the  legacies  were  not  revoked.  But  a  revocation  of  a  will  or  codicil  will 
be  complete  although  the  codicil  will  not  in  law  iiave  the  effect  the  testator  intended — 
■Quinn  V.  Butler,  L.  R..  6  Eq.,  225. 

A  will  is  not  revoked  by  mere  abandonment :  there  must  be  some  unequivocal  act  of 
cancellation  or  obliteration  by  the  testator  himself  or  by  some  other  person  in  his  presence, 
and  by  his  direction — Andrew  v.  Motley,  12  C.  B..  N.  S.,  514. 

It  is  obvious  that  part  only  of  a  will  may  be  revoked  by  a  subsequent  will  or  codicil, 
for  the  Act  says  : — "no  will  ov  ami  part  thereof  shall  be  revoked,  &c."  See  67'/rA"e  v, 
Scrlnp",  2  Rob.,  563,  567,  per  Sir  Dod.son  :  In  the  Good-:  of  Woodward,  L.  R.,  3  P.  and  D.. 
206,  the  first  seven  or  eight  lines  had  been  cut  out  and  the  will  was  admitted  to  probate, 
in  its  incomplete  state.     See  notes  to  the  definition  of  'codicil,'  p.  4,  ■mprn. 

A  codicil  revoking  a  will  does  not  necessarily  revoke  a  prior  codicil  — Fr/»-rer  v.  St.  Cathe- 
rine's Coll..  L.  R.,  16  Eq..  19.  It  is  a  mere  question  of  construction.  Where  a  testator, 
who  had  distinguished  between  his  last  will  and  codicil  to  it,  purports  to  revoke  his  last  will 
only,  not  referring  to  any  previous  codicil,  the  revocation  is  not  be  carried  further  than  the 
necessity  of  the  terms  which  he  has  used  may  require — Bunny  v.  Bunny.  3  Beav..  109  ;  Pratt  v. 
Praf^  14  Sim..  129.  When  reference  is  made  to  the  will  as  a  particular  instrument,  as 
where  it  is  referred  to  by  date,  or  where  the  revoking  codicil  distinguishes  the  last  will  from 
intervening  codicils,  the  latter  are  not  revoked — Farrer  v.  St.  Catherine' s  Coll.,  L.  R.,  16, 
Eq..  19. 

A  general  clause  in  a  will  revoking  all  former  wills  revokes  a  prior  testamentary  appoint- 
ment. This  was  held  by  Jessel,  M.  R.  {Sotheron  v.  Dening,  20  Ch.  D.,  99  ;  see  In  re  Kingdon, 
32  Ch.  D.,  603),  and  his  decision  was  upheld  by  the  Court  of  Appeal.  In  the  case  before 
him,  a  married  woman  having  a  general  power  of  appointment  by  will  over  real  estate 
executed  a  will  appointing  the  estate.  After  the  death  of  her  husband,  she  made 
another  will,  revoking  all  former  wills  and  containing  a  general  devise  and  bequest  of 
all  her  real  and  personal  estate.  She  afterwards  made  a  third  will  also  revoking  all  former 
wills  and  bequeathing  her  made  a  third  will  also  revoking  all  former  wills  and  be- 
queathing her  personal  estate,  but  not  devising  or  appointing  her  real  estate.  She  had 
no  real  estate  except  that  subject  to  her  power  of  appointment.  The  Court  held  that  the 
testamentary  appointment  under  the  first  will  was  revoked  by  the  second  will,  and  the 
■second  will  by  the  third,  and  that  the  real  estate  therefore  went  in  default  of  appoint- 
ment. But,  in  several  cases  where  a  will  was  made  in  exercise  of  power  of  appointment,  a  sub- 
sequent will,  made  in  exercise  of  another  power  of  appointment  and  containing  a  clause 
revoking  all  former  wills,  was  held  not  operate  as  a  revocation  of  the  first  will — In  the 
Goods  of  Meredith.  29  L.  J.,  P.  and  M..  155  :  In  the  Goods  of  Merritt,  1  Sw.  and  Tr.,  112  ;  In 
the  Goods  of  Joys,  4Sw.  and  Tr.,  214.  In  theGoods  of  Meredith,  29 L.  J.,  P.  and  M..  155. 
a  married  woman  exercised  two  powers  of  appointment  in  separate  wills  executed  at  different 
times.  The  later  will  contained  a  general  clause  of  revocation,  and  it  was  held  that  the 
general  revocatory  clause  did  not  operate  as  a  revocation  of  the  ])7ior  will  made  under  a 
power,  because  it  did  not  refer  either  to  the  power,  or  to  the  property,  the  subject  of  the 
power.  In  In  the  Goods  of  Merritt.  ( 1  Sw.  and  Tr.,  112):  and  In  the  Goods  of  Joys  (4  Sw.  and 
Tr..  214),  it  was  held  that,  where  a  specific  appointment  was  made  by  will  under  a  power  in 
a  settlement  to  .1  and  then  there  was  an  appointment  by  another  will  under  a  power 
another  settlement  to  be.  and  the  second  will  contained  a  general  revocatory  clause,  the 
second  will  did  not  revoke  the  first  and  that  the  first  was  entitled  to  probate,  the  second 
will  being  confined  to  the  exercise  of  the  power  of  appointment  under  the  second  settlement. 
The  mere  revocation  of  "  all  former  wills,  it  was  said,  had  no  reference  to  the  })roperty,  the 
subject  of  the  power  under  the  first  settlement.  According  to  these  authorities,  therefore, 
-a  general  revocatory  clause  does  not  operate  as  a  revocation  of  a  prior  will  made  under  a 
power,  unless  there  is  a  special  reference  to  it  or  some  other  evidence  of  an  intention  to  revoke 
it.     See  Law  of  Wills  in  India,  p.  116. 

Revocation  by  act  of  destruction. — All  questions  of  revocation  are  questions  to  some 
degree  of  intention,  for  every  act  of  revocation  is  said  to  be  equivocal — Stnith  v.  Cnnningham, 
1  Add..  455,  per  Sir  J.  Nicholl. 

No  act  by  which  a  testator  may  destroy  or  mutilate  a  testamentary  instrument,  operate 
as  a  revocation,  unless  the  act  be  done  animo  revocandi — Powell  v.  Powell,  L.  R..  1  P.  and  D., 
212.     Rut  any  act  of  cancellation  or  destruction  is  pritnd  facie  done — animo    cancellandi-^ 
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Richards  v.  Mumford,  2  Phillim,  p.  24,  per  Sir  J.  Nicholl.  Evidence  as  to  the  intention  of 
tlie  act  of  destruction  must  be  clear  (Eckersley  v.  Plati,  L.  R.,  1  P.  and  D.,  281),  and  the  act 
of  voluntarily  destroying  the  instrument  implies  the  intention  of  revoking  tiie  whole  effect — 
Ibid. 

Where  a  testator  erased  his  signature  with  an  avowed  intention  of  writing  it  in  a  better 
style,  and  therefore  wrote  it  again  not  in  the  presence  of  the  attesting  witnesses,  it  was  held, 
that  the  instrument  was  entitled  to  probate,  th«  original  signature  being  considered  a» 
restored — Re  Kennet,  2  N.  R.,  461. 

Where  on  the  death  of  the  deceased  a  will  was  found,  the  signature  to  which  had  been  cut 
out  but  gummed  on  to  its  former  place,  the  will  having  been  in  the  custody  of  the  deceased  up 
to  the  time  of  his  death,  declarations  by  the  deceased  of  an  intention  to  benelit  his  wife  by 
■will  made  subsequent  to  the  date  of  the  will  were  proved.  No  other  will  was  forthcoming, 
and  it  was  held  that  the  presumption  was  that  the  deceased  cut  out  the  signature  animo 
revocandi  and  that  the  gumming  of  the  signature  on  its  original  place  did  not  revive  the  will — 
Bell  v.  Fathergill,  L.  R.,  I  P.  and  D.,  148.  That  case  was  based  on  the  doctrine  applicable,  in 
cases  where  the  will  has  always  remained  in  the  custody  of  the  testator,  that  in  the  absence 
of  evidence  to  the  contrary  any  mutilation  or  cancellation  was  done  by  the  testator  himself 
and  done  animo  revocandi — Ibid  :  Davies  v.  Dnvies,  Lee,  445  ;  Lambell  v.  Lambell,  3  Hagg., 
568.  But  where  th'^  names  of  the  attesting  witnesses  had  been  cut  out  by  the  testator,  who 
gave  as  his  reason  that  he  intended  to  alter  his  will  or  make  a  new  one,  and  they  were  after- 
wards replaced  on  the  same  day,  the  testator  saying  that  the  will  would  do  for  the  present, 
probate  was  granted,  the  cancellation  being  held  to  have  been  for  the  purpose  of  making  a 
fresh  will— /»  the  Good,s  oj  Ecles,  32  L.  J..  Prob..  4. 

In  Brunt  v.  Brunt  (L.  R.,  3  P.  and  D.,  37) ;  a  testator,  under  an  attack  of  delirium 
Iremen.",  tore  up  his  will.  The  pieces  were  preserved,  and  on  his  recovering,  he  was  informed 
of  what  he  had  done,  and  answered  that  he  must  have  been  mad  when  he  did  the  act.  and 
that  lie  would  make  a  fresh  will,  and  it  was  held  that  the  will  has  not  been  revoked. 

A  testator  cannot  delegate  his  power  of  revoking  the  will  by  inserting  in  its  clause  confer- 
ring on  another  an  authority  to  destroy  it  after  his  death — Stock  well  v.  Biihardon,  1  Rob., 
661,  per  Sir  H.  Jenner  Fust.  The  destruction  of  a  will  by  a  third  person  must  be  by  the 
testator's  direction  and  in  his  presence — Ih.  Where  a  codicil  was  burnt  by  the  testator's 
order,  but  not  in  his  presence,  probate  was  granted  of  a  draft  copy — In  the  Goods  oj  Dadds, 
D.  andSw.,  290. 

The  onus  of  proving  that  the  cancellation  was  the  act  of  the  testator  and  with  the  inten- 
tion of  revoking  the  instrument,  is  on  those  who  oppose  the  v/iW—Hitchings  v.  Wood,  2 
Moore's  P.  C,  355  :  see  Benson  v.  Benson,  L.  R.,  2  P.  and  D.,  172.  But  where  a  will  remains 
with  the  testator  and  cannot  be  found,  the  presumption  is,  that  it  was  destroyed  by  him 
animo  revocandi — Eckersley  v.  Piatt,  1j.  R..  1  P.  and  D..  281.  But  this  presumption  does 
not  apply  where  the  deceased  was  insane  at  the  time  of  his  death — Spriggc  v.  Sprigge,  L.  R.,  1 
P.  and  D.,  608. 

Where  a  will  is  executed  in  duplicate,  the  presumptjon  is,  that  the  destruction  of  one 
part  revokes  the  other — Pemherton  v.  Pemberton,  13  Ves.,  310.  Mutilations  and  alterations  are 
presumed  to  have  been  made  after  the  execution  of  the  will — Christmas  v.  Whinyates.  3  Sw. 
and  Tr.,  81.  The  presumption  of  revocation  may  in  all  cases  be  rebutted  by  the  evidence 
of  the  declaration  of  the  deceased — Whitley  v.  King,  17  C.  B.,  N.  S..  756  :  Wharram  v.  Whar- 
ram  3  Sw.  and  Tr.,  303. 

If  a  testator  destroy  his  will  under  a  false  impression  tliat  it  was  invaliii  (Giles  v.  Warren, 
L.  R.,  2  P.  and  I).,  401),  or  in  a  state  ot  unsound  mind  (S<'ruby  v.  Fordhnm,  1  Add.,  74).  or  by 
mistake  (In  the  Goods  of  Thornton,  2  Curt.,  913).  there  is  no  revocation  Where  an  executor 
altered  the  will  by  the  direction  of  the  testator,  who  approved  of  it  in  its  altered  state  and  then' 
cancelled  it  only  in  order  that  another  might  be  drawn  up,  and  the  prej^aratiou  of  another 
will  was  prevented  by  the  death  of  the  testator,  the  will  was  held  not  to  have  been  revoked 
and  probate  was  granted  of  it  in  its  original  state — In  the  Goods  of  Applebee,  1  Hagg..  143;. 
see  Powell  v.  Powell,  L.  R.,  1  P.  and  D..  209  ;  In  the  Goods  oj  Waston,  h.  R.,  1  P.  and  D., 
433  ;  Ex-parte  (Earl  oj)  Ilchester,  7  Ves.,  372.  the  cancellation  being  considered  conditional. 

Doctrine  oj  dependent  relative  revocation. — If  an  act  of  destruction  be  done  with  the  sole 
intention  of  setting  up  and  establishing  some  other  testamentary  paper,  the  animus  re- 
vocandi has  only  a  conditional  existence  ;  the  condition  being  the  validitj^  of  the  j)aper  in- 
tended to  be  substituted,  there  will  be  no  revocation  if  that  paper  be  not  valid — Powell  v. 
Powell,  L.  R.,  1  P.  and  D.,  209  ;  per  Sir  J.  P.  Wilde  ;  see  In  the  Goods  oj  Weston,  L.  R.,  1  P. 
and  D.,  633.  And  it  has  now  been  held  that  there  is  no  revocation  where  the  intention  is  t 
set  up  a  previously  executed  instrument  which  cannot  be  set  up.  In  other  words  a 
revocation  made  with  the  intention  of  reviving  some  other  disposition  will  only  take  effect 
that    other  disposition  is  effectually  revived — Onions  v.  Tryer,  1  P.  Wm?.,  345  ;    Ex-parte 
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Jlchestcr,  7  Yes.,  348,  37  :  Lord  Thynne  v.  Sianhapc,  1  .Add..  52.  The  levotation  and  the 
substitution  must  be  so  connected  that  it  can  be  said  that  the  substitution  of  an  effectual  dis- 
position Mas  the  condition  of  the  revocation  of  the  original  will — In  Ihv  Goods  of  Hvirhison, 
L.  J..  32  Trob.,  202. 

In  Ex-paite  llchester  (7  Ves.,  372).  LoRU  Alv.^nley  said,  that  the  rule  to  be  gathered  from 
the  cases  was,  that,  where  it  was  evident  that  the  testator,  though  using  tlie  means  of  revo- 
cation, could  not  intend  it  for  any  other  purpose  than  to  I'ive  effect  to  another  disposition, 
though  if  it  had  been  a  mere  revocation  it  would  have  had  effect,  yet  the  object  being  only 
to  make  way  for  another  disposition,  if  the  instrument  cannot  have  tliat  effect,  it  shall  not  be 
a  revocation.  It  makes  no  difference  that  the  latter  will  is  in  favour  of  another  person — Ibid  ; 
Dancer  Y.  Crabb,  L.  R.,  3  P.  and  D.,  98.  See  also  In  the  Goods  of  Fleetwood,  L.  R.,  lo  Ch. 
D.,  608-9. 

This  doctrine  is  what  is  called  the  doctrine  of  dependent  relative  revocation.  It  ajiplied 
onlj'.  it  was  at  one  time  thought,  where  a  testamentary  instrument  Mas  destroyed  on  the  sup- 
position tliat  a  subsequently  executed  will  was  valid,  so  that  a  Mill  cancelled  on  the  sup- 
position that  an  earlier  Mill  Mas  thereby  revived  Mould  not  on  failure  of  that  condition  be 
revived — Dickinson  v.  Sicatman,  30  L.  J.,  P.  and  M..  84. 

It  is  discussed  at  length  in  the  case  of  Powell  v.  Powell,  where  a  testator  mIio  had  made 
a  Mill  on  the  3rd  March  1862.  and  a  second  will  revoking  the  first  on  the  29th  March  1864, 
destroyed  in  1865.  the  will  of  1864,  his  object  in  destroying  the  Mill  beingtoset  up  thcM-illof  1862 
— L.  R.,  1  P.  and  D.,  209,  p.  212.  There  Lord  Penzance,  who  dealt  Mitli  the  case  of  Dickinson 
V.  Svatman,  said  :  "  This  doctrine  is  based  on  the  principle  that  all  acts  by  M'hich  a  testator 
may  })hysically  destroy  or  mutilate  a  testamentary  instrument  are  in  their  nature  equivocal. 
They  may  be  the  result  of  accident  or,  if  intentional,  of  various  intentions.  It  is  therefore 
necessary  in  each  case  to  study  the  act  done  by  the  light  of  the  circumstances  under  M'hich  it 
occurred,  and  the  declarations  of  the  testator  Mith  Mhich  it  may  have  been  accompanied.  For 
unless  it  be  done  animo  revocandi  there  is  no  revocation.  What  then  if  the  act  of  destruction 
be  done  M'ith  the  sole  intention  of  setting  up  and  establishing  some  other  testamentary  paper 
for  Mhich  the  destruction  of  the  paper  in  question  Mas  only  designed  to  make  May  ?  It  is  clear 
that  in  such  a  case  the  animus  revocandi  has  only  a  conditional  existence,  the  condition  being 
the  validity  of  the  paper  intended  to  be  substituted,  and  such  has  been  the  course  of  decision 
in  the  various  cases  quoted  in  argument.  But  then  it  is  said  that  this  method  of  reasoning  has 
only  hitherto  been  applied  to  cases  in  which  the  destruction  of  the  script  has  accompanied  the 
execution  intended  in  substitution  ;  and  that  no  decided  case  can  be  found  in  M-hich  the  instru- 
ment intended  to  be  established  has  been  a  long  previously  executed  paper.  But  I  fail  to 
perceive  a  distinction  in  principle  betM-een  the  tMo  cases.  For  Mhat  does  it  matter  M-hether 
a  testator  Mere  to  say  '  I  tear  this  Mill  of  1860.  because  I  have  this  day  (1st  of  January  1861) 
executed  another  designed  to  replace  it'.'  or  'I  tear  this  M-iil  of  1860.  because  I  desire  and 
expect  that  the  effect  of  my  so  doing  will  be  to  set  up  my  Mill  of  1840  ?'  In  either  case  the 
revocatory  act  is  based  on  a  condition  which  the  testator  imagines  is  fulfilled.  In  both  cases 
the  act  is  referable,  not  to  any  abstract  intention  to  revoke  but  to  an  intention  to  validate 
another  paper,  and,  as  in  neitlier  case  is  the  sole  condition  upon  Mhich  revocation  Avas  intended 
fulfilled,  in  neither  is  the  animus  revocandi  present.     See  Law  of  Wills  in  India,  p.  111. 

But  if  a  testator,  intending  to  make  a  neM-  Mill,  revoke  a  uill  already  made,  although  no 
neM'  Mill  be  executed,  the  revocation  is  complete — Williams  v.  Tyley,  1  Johns,  530. 

The  doctrine  of  dependent  relative  revocation  applies  as  well  to  a  mistake  in  point  of  law 
as  to  a  mistake  in  point  of  fact — In  the  Goods  of  McVabe.  L.  R.,  3  P.  aiul  D..  94  ;  see  per  Lord 
Ellenborough.  for,  as  it  was  said  in  Powell  v.  Powell  (L.  R.,  1  P.  and  D.,  209),  in  order  that  the 
doctrine  of  dependent  relative  revocation  may  apply,  the  act  of  destruction  must  be  leferablo 
wholly  and  solely  to  the  intention  of  setting  up  some  other  testamentary  paper. 

The  testitor  having  executed  a  Mill  and  codicil  signed  a  second  codicil,  in  Mhich  he  expressed 
a  desire  to  cancel  his  Mill,  and  that  a  document,  Mhich  he  described  as  a  Mill  of  earlier  date, 
and  the  first  ?nd  second  codicils  should  together  stand  as  his  last  Mill  and  testament.  The  only 
document  executed  at  the  earlier  date  was  a  deed  of  settlement,  Mhich  Mas  not  of  a  testamentary 
character.  But  it  m as  held,  that  the  revocation  Mas  absolute  and  not  dependent  on  the  incor- 
poration of  the  settlement  in  the  pajiers  admitted  to  probate^ — In  the  Goods  of  Gentry,  L.  R.,  $ 
P.  and  D.,  80. 

Where  the  act  of  cancellation  or  destruction  is  connected  with  the  making  of  another  will, 
60  as  fairly  to  raise  the  inference,  that  the  testator  meant  the  revocation  of  the  old  to  depend 
upon  the  efficacy  of  the  new  disposition,  such  Mill  be  the  legal  effect  of  the  transaction;  and, 
therefore,  if  the  will  intended  to  be  substituted  is  inoperative  from  defect  of  attestation  or  any 
other  cause,  the  i-evocation  fails  also,  and  the  original  Mill  remain  in  force — Dancer  v.  Crabb, 
L.  R.,  3  P.  and  D..  98.  In  that  case  the  testatrix,  having  her  will  in  her  hand,  dictated  the  al- 
terations she  wished  to  make  in  the  first  part  of  her  will  to  a  friend,  who  took  them  down.  She 
then   tore   off   the   portion    she  considere«i   covered   by   the  memorandum  taken  doMU.     The 
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memorandum,  together  with  the  rest  of  the  will,  she  then  locked  up,  believing  them  together  to 
constitute  a  new  will.  It  was  held  that  this  was  a  case  of  de])endent  relative  revocation. 
Probate  was  granted  of  the  original  will  as  contained  in  the  portion  which  remained,  and  the 
draft  of  the  part  which  was  destroyed.  So,  in  In  the  Goods  of  McCabe  (L.  R.,  3  P.  and  D.,  94), 
it  was  held,  that  the  Court  might,  where  a  testator  liad  erased  the  name  of  a  legatee  and  sub- 
stituted anotiier  for  it,  receive  evidence  to  show  what  the  original  name  was,  and  restore  it  to 
the  probate  if  satisfied  tliat  the  testator  only  revoked  the  first  bequest  on  the  supposition 
that  he  had  effectually  substituted  a  new  legatee. 

The  doctrine  of  dependent  relative  revocation  will  not  arise  where  the  name  of  a  legatee 
is  obliterated  and  that  of  another  person  substituted  after  the  execution  of  the  will,  if  tiiere  is 
no  evidence  of  intention  showing  that  the  obliteration  of  the  first  name  would  not  have  been 
made  unless  the  testator  believed  he  could  validly  substitute  the  name  of  the  other  person.  See 
Qninn  v.  Bi(Upi\  L.  R.,  0  Eq.,  225:  Tupperv.  Tnpper.  1  K.  and  J..  665;  Nevellv.  Bodditm,  28 
Beav..  554:  Onions  v.  Tri/er,  1  P.  Wms.,  343.  The  principle  is  held  to  apply  in  cases  where 
the  amount  of  a  bequest  has  been  obliterated  after  the  execution  of  the  will  and  a  different 
amount  has  been  interlineated  or  written  over.  The  substituted  bequest  being  a  nullity,  as 
not  having  been  made  in  conformity  with  the  Statute,  the  original  bequest  takes  effect — Brooke. 
v.  Kent,  3  Jdoo.,  P.  C,  334  :  see  Locke  v.  James.  1 1  M.  and  W..  901 ;  Soar  v.  Dolman.  3  Curt., 
121, — if  it  can  be  shown  by  evidence  what  the  original  bequest  was — In  the  Goods  of  Ilorsford, 
L.  R.,  3  P.  and  D.,  211  ;  In  the  Goods  of  Ibbetson,  2  Curt.,  337.  The  principle  also  applies  in 
cases  where  the  name  of  the  executor  is  erased  and  that  of  another  person  is  inserted  as 
executor,  without  due  re-execution  of  the  will  {In  the  Goods  of  Purr,  29  L.  J.  P.,  70  ;  In  the  Goods 
of  Harris,  1  S\\.  and  Tr..  536),  but  not  where  there  is  a  mere  erasure  of  a  legacy  without  the 
substitution  of  another — In  the  Goods  of  Ilorsford,  L.  R..  3  P  and  D.,  211. 

Revocation  hij  d-.struction,  burning,  d.-e. — Doe  v.  Perks,  3  B.  &  A..  489 — The  testator  being 
moved  with  sudden  passion  against  one  of  the  devisees  under  his  will  conceived  the  intention 
of  cancelling  it  and  of  accomplishing  that  object  by  tearing.  Having  torn  it  twice  through 
his  arms  were  arrested  by  a  bystander  and  his  ange»-  mitigateci  by  tlie  submission  of  the  party 
who  had  provoked  him.  He  went  no  further  and  after  having  fitted  the  pieces  together  and 
found  that  no  particular  word  has  been  obliterated  he  said  :  "  It  is  a  good  job  it  is  no  Morse." 
Upon  the  evidence  it  was  left  to  the  jurA'  to  say  whether  the  testator  had  done  act,  he  intended 
or  whether  he  was  prevented  from  completing  the  act  of  destruction.  They  found  he  was  not 
prevented  and  the  Court  held  the  verdict  was  right. 

Elms  V.  Elms.,  1  Sw.  and  Tr.,  155. — Tn  this  case  the  testator  tore  the  will  almost  in  two,  but 
was  stopped  by  the  exclamation  of  persons  in  the  room  as  to  the  danger  of  destroying  an  existing 
will  before  making  another.  Sir  Cresswell  laiil  down  the  law  to  be  that  in  order  to  revoke  a 
will  by  tearing  it.  it  is  not  necessary  to  rend  the  will  into  more  pieces  than  it  originally  consisted 
of,  but  th-it  it  is  sufficient  if  the  testator  intended  the  tearing  actually  done  of  itself  to  mark  a 
revocation  without  any  further  act,  i.e.,  if  when  he  had  ceased  tearing  he  had  done  all  he  con- 
temi:;lated  doing,  but  in  this  case  it  was  decided  that  the  testator  did  not  so  intend. 

Brunt  V.  Brunt,  L.  R.,  3  P.  and  D.,  37. — A  testator  during  an  attack  of  ddirivm  tremens 
tore  up  his  will.  Tiie  yneces  were  preserved,  and  on  his  recovering  he  was  informed  of  what  he 
had  done  and  answeied  that  he  must  have  been  mad  when  he  did  it  and  that  he  would  make  a 
fresh  will,  and  it  was  held  that  the  will  had  not  been  revoked. 

In  the  Goods  of  Dodd-,  Pea.  &  Sw..  290. — Where  a  codicil  had  been  burnt  by  the  testator's 
order  with  intent  to  revoke,  but  not  in  his  ])rcsence,  probate  was  decreed  of  a  draft  copy  of 
the  codicil. 

3Iills  \.  .Mil/ivard,  lo  P.  \).,  20. — The  will  of  a  testatrix  was  destroyed  in  her  presence 
but  without  her  consent  by  a  relative,  and  subsequently  she  refused  to  make  a  new  will,  saying 
she  could  not  bring  her  mind  to  it.  it  was  held  there  was  no  sufficient  evidence  of  a  subsequent 
ratification  of  the  destruction  of  the  will  so  as  to  constitute  it  an  act  done  by  direction  and  by 
authority  of  the  testatrix. 

In  Goods  of  Durance.  2  P.  a.r)i\  J)..  406. — A  letter  duly  signed  and  atte.sted  requesting  a 
third  person  to  destroy  a  will  has  been  held  to  be  a  sufficient  revocation. 

Clarke  v.  Scripps.  2  Robert,  567. — A  testator  executed  his  will  in  1843  and  it  remained  in 
his  custody  until  Ids  death,  where  it  was  found  in  a  mutilat^'d  state,  torn  and  cut,  but  with  the 
signatures  of  the  testator  and  of  the  attesting  witnesses  remaining  at  the  end  of  the  will,  it  was 
held  by  Sir  J.  Dobson,  wlio  reviewed  all  the  ca.ses  that  in  the  absence  of  extrinsic  evidence  it 
ought  to  be  considered  from  the  peculiar  manner  in  wh:ch  the  mutilations  were  effected,  that 
the  testator  who  died  sudtlenly  did  not  intend  to  revoke  tl-.e  whole  will  but  only  a  part,  and 
that  the  y>apers  as  altered  were  intended  for  the  draft  of  a  new  will  and  which  should  itself 
operate  as  his  will. 

Chrislmnx  v.  Whinyalcs.  3  Sw.  and  Tr..  81. — Where  part  of  the  top  of  the  second  sheet  of 
a  will  with  a  codicil  had  been  cut  off  includin'_'thesignatureof  the  testatrix  on  the  upfier  part  of 
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the  second  side.  Sir  Cresswell  Cressw  ell  judging  from  the  manner  in  which  the  will  and  codicil 
had  been  cut,  care  having  been  taken  to  avoid  cutting  the  names  of  witnesses  on  tlie  sheet 
that  had  been  mutilated  and  the  (signature  and  attestation  of  the  codicil  being  left  mitouched, 
that  the  intention  was  only  to  revoke  as  much  of  the  will  as  had  been  cut  off  and  to  preserve 
the  codicil  and  so  much  of  the  will  as  remained,  anc.  probate  wa^  accordingly  decreed  of  the  will 
as  it  then  stood  and  codicil.  See  also  GooiLt  of  Wnodioard,  L.  R..  2  P.  and  D.,  206 — Triloan  v. 
Lean,  14  P.  D.,  49. 

Where  a  will  is  executed  in  duplicate  and  the  testator  retains  one  whole  he  deposits  the 
other  in  the  custody  of  another  person  the  destruction  of  the  duplicate  in  the  testator's  pos- 
session revokes  the  whole  Seymour's  case,  (Com.  Ran.;  453  ;  1  P.  W..  346 ;  2  Vern.,  742) — Ovion 
V.  Tnjer,  i  P  W.,  346  ;  liichards  v.  Mumford,  2  Phillim,  23  :  Cohnn  v.  Eraser,  2  Hagg.,  266  ; 
Jones  V.  Harding,  58  L.  T.,  60 

Although  the  cutting  oft'  the  signatures  of  the  testator  and  witnesses  at  the  end  of  the  v.'iU 
or  of  the  witnesses  (In  the  Goods  of  Gidlan,  1  Sw.  and  Tr.,  23  ;  Evans  v.  Dallow,  31  L.  J.  P.  and 
M.,  128),  is  in  general  a  total  revocation,  if  done  with  intent  to  revoke,  the  mere  crossing  out  of 
the  testator's  signature,  there  being  no  evidence  on  the  yjoint,  is  not  a  revocation — Benson  v. 
Benson,  L.  R.,  2  P.  and  D.,  172;  Stephen?  v.  Taprell,  2  Curt..  465:  see  In  the  Goods  of  Leivis, 

1  Sw.  and  Tr.,  31.  But  where  a  will  consisted  of  several  sheets,  all  of  which  were  signed,  it 
was  held  tliat  the  destruction  of  the  last  signature  revoked  the  whole  will—/;;  the  Good<<  of 
Gullan,  1  Sw.  and  Tr.,  23. 

Where  a  will  after  execution  had  remained  in  the  custodj'  of  tiie  testatrix  and  was  found 
after  her  deatli  in  her  repositories  with  her  own  signature  and  tliose  of  her  attesting  witnesses 
scratched  out  as  with  a  knife,  Butt,  J.,  held  that  the  scratching  out  might  be  regarded  as  a 
lateral  cutting  out — In  the  Goods  of  Morton,  L.  R.,  12  P.  Div.,  141. 

Otherwise  destroying. — This  must  be  understood  as  intending  some  mode  of  destruction 
ejusdem  generis  with  burning  or  tearing,  and  not  a  mere    obliteration — Stephens   v.    Taprell, 

2  Curt.,  458,  per  Sir  H.  Jenneb.  The  words  'cancelling'  and  "obliterating'  used  in  the  Statute 
of  Frauds  were  advisedly  omitted  from  s.  20  of  the  Wills  Act,  upon  which  this  section  (57)  is 
based  ;  see  lie  Breivster,  29  L.  J.  P.  and  M.,  69. 

A  will  is  not  destroyed  within  the  meaning  of  the  section  by  being  struck  through  with  a 
I>en,  the  name  of  the  testator  being  crossed  out,  and  the  names  of  tlie  attesting  witnesses  struck 
through — Stephens  v.  Taprell,  2  Curt.,  465. 

Where  a  testator  drawing  a  pen  through  the  lines  of  various  parts  of  his  will,  wrote  on  the 
back  of  it.  "  This  is  revoked."  and  threw  it  among  a  heap  of  waste  papers  in  his  sitting 
room,  it  was  held  that  the  will  was  not  revoked,  the  words  " '  or  otherwise  destroying  ' '  not 
being  satisfied,  as,  whatever  the  testator  intended,  the  will,  which  had  been  lying  about  the 
kitchen  of  his  house,  had  not  been  actually  injured — Cheese  v.  Lovejoy,  L.  R.,  2  P.  Div.,  251. 

Where  the  testator,  after  executing  a  codicil  at  the  foot  of  his  will,  cut  off  his  signature 
to  the  will,  it  was  held,  upon  proof  that  he  thereby  intended  to  revoke  the  codicil  as  well  as  the 
will,  that  the  former  was  also  revoked — In  the  Goods  of  Bleckley,  L.  R.,  8  P.  D.,  169. 

Lost  Will. — If  a  will  cannot  be  found,  and  the  Court  is  satisfied  that  a  will  was  not  in  exist- 
ence at  the  time  of  the  testator's  death  (Finch  v.  Finch,  L.  R.,  1  P.  and  D.,  371),  the  presump- 
tion in  general  arises  that  it  was  destroyed  with  intent  to  revoke — Eckersley  v.  Plati,  L.  R., 
1  P.  and  D.,  281. 

The  contents  of  a  lost  will,  like  those  of  any  other  lost  instrument,  may  be  proved  by 
secondary  evidence — Sugdenv.  Lord  St.  Leonards,  L.  R.,  1  P.  and  D.,  154  ;  Brown  v.  Broivn.  8  E. 
and  B.,  876.  The  evidence  of  a  single  witness,  although  interested,  whose  veracity  and  com- 
petency are  unimpeached,  will  be  sufficient — Ibid.  Where  the  contents  of  a  lost  will  are  not 
completely  proved,  probate  will  be  granted  to  the  extent  to  which  they  are  proved — Ibid.  De- 
clarations, written  or  oral,  made  either  before  or  after,  have  been  held  admissible  as  secondary 
evidence  of  the  contents  of  a  lost  will  (Ibid) ;  Mellish,  L.  J.,  dissenting  as  to  ileclarations  made 
after.  The  case  of  Sugden  v.  Lord  St.  Leonards  overruled  that  of  Quick  v.  Quick  (3  Sw.  and  Tr., 
442),  by  which  it  was  decided  that  the  declarations  of  the  testator  after  execution  were  not 
admissible.  Where  the  contents  of  a  lost  will  are  not  completely  proved,  probate  will  be 
granted  to  the  extent  they  are  proved — Ibid.  In  Woodward  v.  Goulstone  (L.  R.,  11  App.  Cas., 
469,  H.  L.),  the  Court  questioned  whether  post-testamentary  declarations  of  the  testator  as  to 
the  content  of  his  will  were  admissible.  See  Harris  v.  Knight,  L.  R..  15  P.  D.,  C.  A.,  170.  See 
further  note  to  s.  209,  infra. 

It  was  held  in  England  under  the  old  law,  and  also  under  the  Wills  Act,  that  a  revocation 
of  a  will  was  in  general  a  revocation  of  a  codicil  \Grimwood  v.  Cozens,  2  Sw.  and  Tr..  364),  unless 
it  was  of  such  a  character  as  to  be  completely  independent  of  the  will — In  the  Goods  of  Greig, 
L.  R.,  1  P.  and  D.,  72.  But  it  is  now  settled  by  the  later  cases  that  a  codicil  can  only  be 
revoked  in  the  manner  indicated  by  the  section  (20  of  the  Wills  Act),  and  is  not  revoked  by  the 
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revocation  of  a  -wiU — In  (he  Good.t  of  Savage,  L.  !{.,  2  P.  uiid  D.,  7H  ;  hi.  the  Goods  of  Turner,  ih., 
403;  Blarh  v.  Jobling,  h.  R.,  1  P.  and  1).,  685.  t^ee  Gardiner  v.  Vonrfhope.  L.  R.,  12  P.  Div., 
14  ;  In  the  Goods  of  Blerkley.  L.  R.,  8  P.  D.,  U>9.  liowever,  •whore  the  testator  who  had  exe- 
cuted a  codicil  at  the  foot  of  his  will  cut  off  his  signature  to  tlio  will  it  was  hehl  ujxjn  proof 
that  he  meant  to  revoke  both  the  will  and  codicil  that  tlie  latter  was  also  revoked. 

Rerocjition  of  vill  wade  for  valuable  consideration. — It  has  been  held  in  England  that  a  will 
made  for  valuable  consideration  cannot  he  revoked  in  equity — Lofjus  v.  Muu\  3  Gitf..  ^92  ;  hut 
see  Coton  v.  Colon,  L.  R.,  2  H.  L.,  127. 

In  Robinson  v.  Ommaney  (L.  R.-  21  Ch.  D..  780),  it  was  contended  that  a  covenant  not  to 
revoke  a  will  was  against  public  policy  as  being  in  restraint  of  marriage,  one  of  the  modes  of 
revocation  bein^^  marriage.  It  was  considered,  however,  that  sucli  a  covenant  was  not  neces- 
sariW  against  public  policy,  for  the  covenant  e.xpanded  into  its  full  meaning  was  a  covenant 
not  to  burn  the  will  and  not  to  perform  the  other  acts  of  revocation  recognized  by  the 
.Statute,  including  a  covenant  not  to  marry,  and  the  particular  covenant  being  read  distri- 
butively  was  held  to  be  good,  so  far,  at  least,  and  it  was  not  a  covenant  not  to  marry.  See 
.Sheppard's  Touchstone  Preston's  Ed.,  Vol.  II,  401. 

58.     No  obliteration,   interlineation,  or   other  alteration,  made  in  any 
unprivileged    will  after    the    execution  thereof.,    shall 
ti?SerUnea^tU)'n,m"     ^^ave    any    effect,     except    so    far  as    the    words    or 
alteration  in  unprivi-     meaning  of  the  will  shall  have  been  thereby  rendered 
^^^  illegible  or  undiscernible.  unless  such   alteration  shall 

be  executed  in  like  manner  as  herein  before  is  required  for  thr-  execution 
of  the  will  ;  save  that  the  will,  as  so  altered,  shall  be  deemed  to  be  duly 
executed  if  the  signature  of  the  testator  and  the  subscription  of  the 
witnesses  be  made  in  the  margin  or  on  some  other  part  of  the  will  opposite 
or  near  to  such  alteration,  or  at  the  foot  or  end  of,  or  opposite  to  a 
memorandum,  referring  to  such  alteration,  and  written  at  the  end  or  some 
other  part  of  the  will. 

This  section  is  modelled  upon  s.  21  of  the  English  Wilis  Act.  It  applies  to  Hindus,  &o  , 
under  the  Hindu  Wills  Act  (XXI  of  1870),  s.  2.  Under  the  Statute  of  Frauds,  a  will  could 
be  wholly  or  partially  revoketl  by  obliterations  made  by  the  testator  or  in  his  presence  by 
his   directions  (s.  6). 

Good.^  of  L.  P.  D.  Broughfon,  I.  L.  R..  29  Cal..  311 ;  6  C.  W.  X.,  477.— Where  the  execu- 
tors applied  for  probate  of  a  Mill  consisting  of  two  documents  the  first  being  a  copy  will  with 
various  alterations  and  interlineations  made  in  pencil  by  the  testator  himself  some  time  before 
the  execution  of  the  second,  which  was  in  the  nature  of  a  codicil  confirming  the  first  as  altered 
the  Court  granted  probate  with  copy  of  the  will  showing  the  alterations  and  interlineations 
in  red  ink  and  directed  a  photographic  facsimile  of  the  copy  will  be  taken  in  the  presence  of 
the  Registrar  and  the  executors  to  be  attached  as  ti>e  i^encil  alterations  were  likely  to  fade  in 
course  of  time.  Following  cases  referred  to  Gann  v.  Greqori/  (1854),  3  DeG.  M.  k  G.,  777  ;  Shea 
V.  Boschetii  (1854),  18  Beav.,  381.  relied  on— 6'oo(/.v  o/  fiall  (1871)  L.  R..  2  P.  and  D.,  256, 
distinguished. 

Raghiibar  Dyalw.  Ram  Rukhan  Lai,  Y  Q.W .  N.,  428.— In  a  will  properly  executed  and 
attested  some  subsequent  alterations  were  made  in  the  presence  of  the  Registrar  but  these 
were  not  attested. 

Held  that  under  this  section  the  alterations  should  have  been  attested  as  the  will  itself, 
and  their  letters  of  administration  could  only  issue  with  the  will  ivithoiit  the  alterations. 

Pandnraiig  Hari  Yaidijay.  Vishu  Vinayek  Kane,  I.  L.  R.,  10  Bom..  652. — If  a  will  con- 
tained alterations  and  erasures  the  presum))tion  will  be  that  they  were  made  after  the  will  was 
executed,  and  if  there  is  no  evidence  rebutting  that  presumption  they  will  form  no  part  of 
the  will.  The  lower  Court  having  declined  to  grant  probate  of  a  will  (which  it  held  to  be 
proved)  on  the  groiuid  that  it  was  an  incomplete  will,  being  of  opinion  that  the  blanks, 
alterations  and  cancellations  in  the  will  showed  that  the  deceased  intended  it  to  be  a  draft  and 
not  the  final  ex])ression  of  his  wishes.  Held,  that  the  will  being  one  which  did  not  require  to 
be  signed  by  the  testator,  probate  should  be  granted  to  include  a  pencil  addition  prove  to 
have  be«n  made  by  an  attesting  witness  at  the  desire  of  the  testator,  but  excluding  all  other 
additions,  erasures  or  cancellations — Key  \.  Meakin,  I.  L.  R..  20  Bom.,  370  (cited  under  3. 
49);  Mirzav.  Gunna  Khanuw,  I.  L.  R.,  19  Cal.,  444  (cited  under  s.  57). 

Paramma   v.    Ramchandra.    I.    L.   R..  7  Mad..  302.— An  alteration  made  in  a  will  subse- 
quent to  its    execution  and  without  knowledge  of  testtitor  has    no   effect   except    perhaps   as 
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preventing   a   person   who   has   fraudulently   made   such   alteration  from  claiming  under  th' 
will. 

Where  a  will  contains  obliterations,  additions  or  alterations,  evidence  must,  if  possible,  b< 
produced  to  show  when  they  were  made— Ooods  of  Hindmarsh,  1  P.  and  D.,  307,  of  Dxtfli, 
L.  R.,  5  Eq.,  506 ;  Moore  v.  Moore,  L.  R.,  6  Eq.,  166. 

Alterations  made  in  ink  before  execution  will  be  presumed  to  be  final — Gann  v.  Gregori 
3  D.  -M.  and  G.,  780. 

An  alteration  opposite  which  the  testator  and  two  witnesses  have  set  their  initials  \>' 
the  margin  is  sufficiently  executed  under  this  section — Goods  of  Blewett,  49  L.  J.,  P.,  31  ; 
Goods  of  Shearn,  50  L.  J.  P.,  15  ;  Goods  of  Truby,  3  P.  and  D.,  242. 

Alterations  made  in  a  will  which  is  afterwards  confirmed  by  a  codicil  are  admitted  to  })ro- 
bate  if  it  appears  from  the  codicil  or  otherwise  that  they  were  made  before  the  execution  of 
the  codicil— Tt/^er  v.  Merchant  Taylors.  15  P.  D.,  216. 

The  fact  that  a  date  earlier  than  the  date  of  the  will  is  annexed  to  alteration  is  not  in  itself 
sufficient  to  show  they  were  inserted  before  the  execution  of  the  will — Goods  of  Adamson  3 
P.  and  D.,  253. 

Alterations,  etc.  made  in  a  will  which  would  be  incomplete  without  them  must  be  pre- 
sumed to  have  been  made  before  execution — Goods  of  Cadge,  1  P.  and  D.,  543  ;  Goods  of 
Bin.  2  P.  and  C,  214  ;  In  the  Goods  of  White,  30  L.  J.  P.,  55. 

Obliteration. — Under  the  Wills  Act,  as  by  this  Act,  obliteration,  interlineations,  or 
other  alterations  must  be  attested  in  the  same  manner  as  a  will  or  codicil.  Where,  there- 
forp,  an  alteration  is  made,  b\it  not  duly  attested,  the  original  will,  so  far  as  it  can  be  de- 
ciphered, is  imaffected  (In  the  Goods  of  Harris,  1  Sw.  and  Tr.,  536) ;  but  parol  evidence  is 
not  admissible  to  show  what  the  original  was,  where  it  cannot  be  deciphered  bj-  means  of 
magnifying  glasses  otherwise — Towrdey  v.  Waison,  3  Curt.,  767. 

The  word  '  rtyjywre??^' in  the  section  means  apparent  on  the  face  of  the  instrument  itself, 
and  not  "capable  of  being  made  apparent  by  extrinsic  evidence" — Ibid,  per  Sir  H  Jenneb 
Fust.     See  Ffinch  v.  Combe  (1894),  Prob.,  191. 

Where  a  testator  obliterates  certain  passages  in  his  will  so  effectually  that  those  passages 
cannot  be  made  out  on  the  face  of  the  instrument  itself,  there  is  a  complete  revocation  so  far 
as  the  obliteration  is  concerned,  and  the  will  will  be  admitted  to  probate  as  if  the  passages 
were  blank — Townley  v.  Watson,  3  Curt.,  761,  p.  769;  In  the  Goods  of  Ibbetson,  2  Curt.,  337. 
Neither  the  English  nor  the  Indian  kStatute  draws  any  distinction  between  different  modes 
of  obliteration.  So  that,  in  England,  wliere  a  testator  pasted  over  a  whole  legacy  a  piece  of 
paper  upon  which,  at  sometime,  about  which  the  witnesses  could  give  no  information,  he  had 
^written  a  new  bequest,  the  Court  refused  to  order  the  upper  paper  to  be  removed  and  directed 
probate  to  issue  in  blank  as  to  that  legacy — In  the  Goods  of  Horsford,  L.  R.,  3  P.  and  D.,  211. 
It  was  never  the  practice,  except  in  cases  coming  within  the  principle  of  dependent  relative 
revocation,  which  applies  also  in  the  case  of  obliteration  and  interlineation  (In  the  Goods  of 
McCabe,  L.  R.,  3  P.  and  D..  94),  to  adopt  any  means  of  ascertaining  what  the  words  at- 
tempted to  be  obliterated  were,  other  than  the  mere  inspection  by  glasses.  Chemical  agents 
have  never  been  resorted  to  to  remove  any  portion  of  the  obscuring  ink,  and  HA^-^-E^-,  J., 
expressed  his  opinion  that  it  would  be  improper  to  adopt  such  means — In  theGoodsof  Hers- 
/ord,  L.  R.,  3  P.  and  D.,  211,  p.  215.  If  a  testator  has  covered  over  the  amount  of  a  legacy 
only,  leaving  the  legatee's  name  untouched,  the  Court  will  consider  it  a  case  which  comes 
under  the  principle  of  dependent  relative  revocation,  and  will  endeavour  to  discover  the 
amount  of  the  legacy  original j'  bequeathed  by  removing  the  upper  paper — Ibid.  Where  a 
testator  after  the  execution  of  his  will  partly  erased  the  word  four  and  substituted  the  word 
five,  the  alteration  not  being  attested,  the  Court  granted  probate  of  the  will  as  it  originally 
stood,  the  word  lour  being  sufficiently  apjiarent  on  the  paper — In  the  Goods  of  Beuvan,  2 
Curt.,  369. 

Presumptions  as  to  alterations. ^W  here  there  is  no  direct  evidence  to  show  when  alter- 
ations have  been  made,  the  primd  facie  presumption  of  law — it  is  now  settled  after  some  con- 
flict of  authority — is,  that  they  were  made  after  tlie  execution  of  the  W'ill  (Cooper  v. 
Bockett,  4  Moore's  P.  C,  419  ;  Gann  v.  Gregory,  3  D.  M.  and  G..  Ill— In  the  Goods  of  James, 
1  Sw.  and  Tr.,  238 ;  Pandurang  Hari  \.  ]  i»ai/ok.  I.  L.  R..  16  Bom..  652:  and  such  alter- 
ations would,  therefore,  be  inoperative  unless  duly  signed — In  the  Goods  ol  Harris.  1  Sw.  and 
Tr.,  536:  Grer/We  v.  Ty^er,  7  Moore's  P.  C.  320.  See  In  the  Goods  of  //ea^// [1892],  Prob., 
253  ;  In  the  Goods  of  Greenwood  [1892],  Prob.,  7. 

In  the  case  of  a  will  prepared  with  blanks  left  for  the  names  of  legatees,  or  for  the  amounts 
of  the  legacies,  if  the  blanks  are  afterwards  found  to  have  been  filled  ui).  there  is  a  presumption 
in  the  absence  of  evidence  to  the  contrary,  that  the  blanks  were  filled  up  before  execution,  as 
the  will  is  incomplete  without  them — In  the  Goods  of  Cadge,  L.  R.,  1    P.  and   D.,  543  :  Birch 
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V.  Birch,  i  Rob.,  i)7r>.  In  Birch  v.  Birch  (1  Rob.,  OTr*),  blanks  left  for  legacies  had  been  filled 
up,  some  in  black  ink  and  some  in  red  ink.  The  will,  which  was  ni  black  ink,  had  been 
found  after  the  death  of  testator  in  an  envelope  which  appeared  to  have  been  sealed,  re- 
opened and  re-sealed,  and  one  of  the  schedules  had  been  signed  and  dated  in  red  ink  with  a 
date  subsequent  to  that  of  the  will.  The  ('curt  presumed  that  the  blanks  filled  uj)  in  black 
ink  had  been  so  tilled  uj)  before  execution,  and  those  in  red  ink  after  e.xecution.  The  mere 
circumstance,  however,  of  the  amount  of  a  legacy  or  the  name  of  the  legatee  being  inserted 
in  different  ink  and  in  different  handwriting,  does  not  alone  constitute  an  obliteration, 
interlineation,  or  other  alteration  within  the  meaning  of  the  Statute,  nor  does  any  presump- 
tion arise  against  a  will  being  duly  e.xecuted  as  it  appears  (Greville.  v.  Ti/ler,  7  Moore's  P. 
C,  320),  for  the  will  might  have  been  brought  to  the  testator  with  blanks  and  then  filled  up, 
and  in  a  different  ink.  The  case,  however,  is  different,  where  there  is  an  erasure  apparent 
on  the  face  of  the  will  and  that  erasure  has  been  superinduced  by  other  writing.  In  such 
a  case  there  is  an  obliteration  and  something  more  which  constitutes  an  alteration,  and 
there  being  no  direct  evidence  to  show  when  alterations  have  been  made,  the  primd  facie 
presumption  of  law  is  that  they  were  made  after  the  execution  of  the  will — Cooper  v. 
Bockett,  4  Moore's  P.  C,  419 ;  Gcinn  v.  Gregory,  3  D.  M.  and  G.,  777  :  In  the  Goods  of  James, 
1  Sw.  and  Tr..  238 :  Greville  v.  Tyler,  7  Moore's  P.  C,  320,  and  such  alterations  are 
therefore  inoperative,  unless  duly  signed — In  the  Goods  of  Harris,  1  Sw.  and  Tr..  53(5. 

A  marked  distinction,  it  will  be  observed,  exists  between  mere  interlineations  and  alter- 
ations. Interlineations  are  generally  used  merely  for  the  purpose  of  completing  an 
imperfect  sentence,  whereas  an  alteration  is  a  change  in  the  original  disposition.  If  in- 
terlineation merely  supply  blanks  in  the  sense,  or  are  required  to  make  a  sentence  intelli- 
gible, and  there  is  nothing  to  show  that  they  were  not  made  at  the  same  time  as  the  rest  of 
the  will,  the  Court  will  treat  them  as  having  been  made  before  execution — hi  the  Goods  oj 
Cadge,  L.  R.,  1  P.  and  D.,  543. 

The  presumption  of  law,  that  alterations,  where  there  is  no  direct  evidence  to  show  when 
they  were  made,  were  made  after  the  execution  of  the  will,  may  be  reliutted  bj' evidence 
showing  that  it  was  highly  probable  that  the  alterations  were  made  before  the  execution — 
Keigwin  v.  Keigvnn,  7  Jur.,  840.  Thus,  evidence  may  be  given  of  declarations  b}'  the 
testator  before  he  executed  the  will  of  his  intention  to  provide  for  the  person  benefited 
by  the  alterations  (Quick  v.  Quick,  3  Sw.  &  Tr.  442),  or  where  the  name  of  an  executor  ap- 
peared over  an  erasure  (In  the  Goods  oj  Sykts,  L.  R.,  3  P.  and  D..  2t));  to  show  that  the 
alteration  was  made  before  execution.  See  Keen  v.  Keen,  L.  R.,  .>  P.  and  D.,  105.  Where, 
however,  there  are  alterations  made  in  a  vvill,  and  there  is  a  codicil  which  does  not  notice 
the  alterations,  the  alterations  are  ijresumed  to  have  been  made  after  the  codicil — In  the 
Goods  of  Countess  of  Morton,  13  Jur?,  1108  ;  see  Ree-<  v.  Rees,  L.  R.,  3  P.  and  D.,  84.  But 
where  a  codicil  confirms  alterations  made  in  a  will,  the  alterations,  as  they  exist  at  the 
time  of  the  codicil,  are  rendered  operative — In  the  Goods  of  Mills,  II  Jur.,  1070. 

The  mere  fact  that  alteration  in  a  will  bear  an  earlier  date  than  the  will  in  the  hand- 
writing of  the  testator  is  not  sufficient  to  show  that  such  alterations  were  made  before  exe- 
cution— In  the  Goods  of  Adamson,  L.  R.,  3  P.  and  D.,  253.     Law  of  Wills  in  India,  p.  123. 

At  one  time  the  rule  in  England  was,  that  declarations  made  after  the  will  was  executed 
were  not  admissible — See  Doe  v.  Palmer,  16  Q.  B.,  747;  Quick  v.  Quick,  3  Sw.  and  Tr.,  442; 
Johnson  v.  Lyford,  L.  R.,  1  P.  and  D.,  46.  But  in  the  case  of  Siigden  v.  Lord  St.  Leonards,  L. 
R.,  1  P.  D.,  154,  it  was  held  by  the  Court  of  Appeal  ,that  declarations,  written  or  oral,  made 
by  a  testator  both  before  and  after  the  execution  of  his  will,  are,  in  the  event  of  loss,  admis- 
sible as  secondary  evidence  of  its  contents.  Meli.ish,  L.  J.,  however,  dissented  from  the 
judgment  of  the  Court  as  to  declarations  made  after  the  execution  of  the  will.  And  in 
Woodward  v.  Gotd?to7ie  (L.  R.,  11  App.  Ca.,  469.  H.  L.)  the  Court  questioned  whether  post 
testamentary  declarations  by  the  testator  as  to  the  contents  of  his  will  were  admissible. 
See  Harris  v.  Knight,  L.  R.,  15  P..D.,  C.  A.,  170,  and  notes  to  s.  209,  infra. 

Where  there  was  no  evidence  as  to  when  certain  trifling  alterations  and  interlineations 
were  made,  save  that  of  an  expert,  whose  opinion  was,  that  they  were  written  at  the  same 
time  as  the  rest,  the  will  was  admitted  to  probate  with  the  alterations — In  the  Goods  of  Hind- 
marsh,  L.  R.,  1  P.  and  D..  307  ;  see  In  the  Goods  of  Cadge,  L.  R.,  1  P.  and  D..  543,  where  from 
the  nature  of  certain  interlineations,  and  the  internal  evidence  furnished  by  the  instru- 
ment itself,  the  Court  concluded  that  that  they  were  made  before  execution. 

There  is  a  general  presumption  that  where  alterations  are  made  in  pencil  before  exe- 
cution, the  will  being  written  in  ink,  they  are  deliberative  ;  where  in  ink  final  and  abso- 
lute — Hawkes  v.  Ilawkcs,  1  Hagg.,  321  ;  \Villiams  on  Executors,  112  ;  Gann  v.  Gregory,  3  D. 
M.,  and  G.,  780. 

Dependent  relative  revocation. — The  principle  of  dependent  relative  revocation  applies 
also  in  the  case  of  obliteration  and  interlineation — In  the  Goods  of  McCabe,  L.  R.,  3  P.  and 
D.,  94.     8ee  notes  to  preceding  section. 
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Blanks. — A  will,  notwithstanding  that  it  contains  blank  spaces  in  the  body  of  it 
(Gornehy  v.  Gibbons,  1  Rob.,  1705  ;  In.  the  Goods  of  Kirbi/,  1  Rob.,  709).  or  a  blank  page  is  en- 
titled to  probate — Jn  the  Goods  of  Wotion,  L.  R.,  3  P.  and  D.,  159.  Where  a  -nill  has  been 
drawn  up  •with  blanks  left,  e.^.,  for  the  names  of  the  legatees  and  the  amount  of  the  legacies, 
the  presumption  is.  that  they  were  tilled  up  before  execution.  —  1  Jarm.,  5th  Edn.,  118* 
Birch  V.  Birch,  1  Rob.,  675. 

The  circumstance  that  blank  spaces  are  left  in  the  body  of  the  will  is  no  objection  to  its 
being  a  valid  will — Pandurang  Hari  v.  Vinaya.lc,  I.  I;.  R.,  16  Bom.,  652. 

Statements,  not  merelj'  with  reference  to  the  contents  of  a  lost  will,  but  with  reference  to 
what  papers  constitute  a  will,  are  admissible  (Gould  v.  Lakes,  L.  R.,  6  P.  Div.,  1),  there  being, 
it  was  held,  no  distinction  between  the  case,  where  the  question  is  what  formed  part  of  the 
will,  and  the  case,  a,s  in  Sugden  v.  Lord  S.  Leonards,  L.  R.,  P.  Div.,  154,  where  the  whole 
will  is  lost. 

59.     A  privileged  will  or  codicil  may  be  revoked  by  the  testator,  by 

an     unprivileged     will    or    codicil,     or    by    any    act 

leled  wm  or°cod?cTi.'      expressing  an  intention  to  revoke  it,  and  accompanied 

with  such  formalities  as  would  be  sufficient  to  give 
validity  to  a  privileged  will,  or  by  the  burning,  tearing,  or  otherwise 
destroying  the  same  by  the  testator,  or  by  some  person  in  his  presence  and 
by  his  direction,  with  the  intention  of  revoking  the  same. 

Explanation. — In  order  to  the  revocation  of  a  privileged  will  or 
codicil  by  an  act  accompanied  with  such  formalities  as  would  be  sufficient 
to  give  validity  to  a  privileged  will,  it  is  not  necessaiy  that  the  testator 
should,  at  the  time  of  doing  that  act,  be  in  a  situation  which  entitles  him 
to  make  a  privileged  will. 

Collins  V.  Elstone,  1893,  Prob.,  1. 

This  section,  which  deals  with  privileged  wills,  has  been  extended  to  Hindus,  etc., 
by  8.  2,  Act  XXI  of  1870,  although  ss.  52  and  53,  which  give  the  right  to  make  privileged 
wills,  have  not  been  so  extended. 

A  privileged  will  is  also  revoked  by  the  marriage  of  the  testator,  s.  56,  supra. 

60.     No  unprivileged  will  or  codicil,  nor  any  part  thereof,  which  shall 

be  in  anv  manner  revoked,  shall  be  revived  otherwise 

^®''ie|ld^v^?L"''''      than    by    the    re-execution   thereof,    or  by   a  codicil 

executed  in  manner  hereinbefore  required,  and  show- 
ing an  intention  to   revive  the  same  ;  and  when    any  will  or  codicil  which 

shall  be  partly  revoked,  and  afterwards  wholly  revoked, 
oF^^m  or  ^codkju  shall  be  revived,  such  revival  shall  not  extend  to  so 
partly  revoked    and     much  thereof  as   shall  have  been  revoked  before   the 

afterwards       ■wholly  ,•  c    j.\  i     i     i.i  r  i  •    ^      j^- 

revoked.  revocation  01    the   whole  thereof,  unless    an  mtention 

to  the  contrary  shall  be  shown  by  the  will  or  codicil. 

This  section  applies  to  Hindus,  etc..  Act  XXI  of  1870,  s.  2. 

See  s.  22  of  English  Wills  Act. 

A  distinction  must  be  drawn  between  the  revival  and  the  republication  of  a  will. 

Any  reference  which  would  be  sufficient  to  revive  a  revoked  will  would  be  suflScient  to 
republish  an  earlier  inirevoked  instrument,  but  a  reference  suflBcient  to  republish  would  not 
necessarily  revive  a  revoked  instrument. 

It  is  now  settled  law  that  the  republication  of  a  will  is  tantamount  to  the  making  of 
that  will  de  novo. 

Where  a  testamentary  disposition  is  revoked  by  a  subsequent  disposition  which  latter  is 
in  its  turn  revoked,  the  former  disposition  is  not  thereby  revived. 

Goods  of  Brown,  1  Sw.  and  Tr.,  32  ;  Wood  v.  Wood,  1  P.  and  D.,  309 ;  McAra  v.  McCay, 
23  L,  R.,  Ir.,  138. 

H,  SA  6 
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It  iias  been  doubted  whether  a  codicil  described  as  beint;  one  to  a  particular  will  which 
has  been  revoked  would  be  sufficient  to  revive  it  in  the  absence  of  any  other  evidence — 
Goods  of  Steele,  I  P.  and  D.,  575  ;  Goods  of  Lindsmj,  8  Times  L.  R.,  ;}07. 

A  codicil  described  as  a  codicil  to  a  will  may  re))ublisli  it,  althouKli  not  sufficient  to 
revive  it  if  revoked — /iarnesv.  Cromc.  I  Ves.  Jur.,  480:  Rowley  \.  Aylou,  45  Ch.  D.,  637  ;  see 
also  Bclki  v.  Roper.  45  Ch.  D.,  1532. 

The  intention  to  revive  and  what  is  intended  to  be  revi%eil  must  be  gathered  from  the 
contents  of  the  codicil  itself  and  evidence  is  not  admissible  in  the  absence  of  latent  ambi- 
guity to  show  what  it  was  to  which  the  testator  intended  to  refer  — Good^  oj  Steele.,  L.  R.,  1 
P.  and  D..  575  ;  Wnlpole  v.  Lord  Or  ford,  3  Ves.,  402. 

There  have  been  cases  in  which  a  codicil  described  as  being  to  a  particular  will  have  re- 
vived such  will  which  had  been  previously  revoked  by  marriage — Goods  of  ('hapman,  1  Rob., 
1  ;  Payne  v.  Trapper,  1  Rob.,  583  ;  see  also  Goods  of  Da  Silva,  2  Sw.  and  Tr.,  315  ;  Parsons  v. 
Lanoe.  1  Ves.  Sm.,  190. 

Where  a  codicil  merely  refers  to  a  revoked  will  such  will  is  not  reviveil — Goods  of  Denni 
(1891),  p.  326. 

A  will  which  has  been  destroyed  cannot  be  revived  by  any  codicil,  though  there  may  be 
a  draft  of  .9«c^  will— //a/e  V.  Trt^e/ore,  2  Rob.,  318  ;  Newton  v.  Newton,  12  Ir.  Ch.,  118: 
Rogers  v.  Goodenough,  2  Sw.  and  T.,  342. 

Where  testator  had  by  3rd  codicil  revoked  first  and  second  codicils  and  by  4tii  codicil 
confirmed  the  will  and  former  codicils,  held  that  4th  codicil  confirmed  the  third,  the  first 
and  second  remained  revoked — Goods  of  Carritt,  66  L.  J.,  379. 

The  act  that  a  codicil  is  found  attached  by  tape  to  a  will  which  has  been  revoked  by  a 
later  will  is  not  sufficient  to  revive  such  \\i\\~Marsh  v.  Marsh.  1  Sw.  and  Tr.,  528. 

A  codicil  referring  to  a  will  of  a  particular  date  does  not  re-publish  an  intermediate  will 
—Burton  v.  Newberry,  1  Ch.  D.,  234. 

Parol  evidence  is  not  admissible  to  show  an  intention  on  the  part  of  the  testator  to  revive 
the  first  will  by  destroying  the  second — Major  v.  Williams,  3  Curt.,  432.  Nor  is  parol  evi- 
dence admissible  to  show  that  where  a  codicil  expressly  revives  a  will  of  a  certain  date, 
it  was  intended  to  revive  a  will  of  another  date — Walpole  v.  Cholmondely.  7  T.  R.,  138; 
In  the  Goods  of  Chapman,   1  Rob.,  1. 

The  revoked  will  must  be  in  existence,  so  that  tiiere  can  be  no  revival  of  a  will  which 
has  been  destroved  by  the  testator,  or  by  his  directions  animo  revocandi — Rogers  v. 
Goodenough,  2  Sw".  and  tr.,  342—351. 

It  is  not  necessary  that  a  second  will,  in  order  to  revoke  a  former  will,  should  contain  a 
clause  revoking  all  former  wills.  It  is  sufficient  that  it  should  be  inconsistent  with  it — Brown 
V.  Broivn,  8  E.  and  B.,  876  ;  Boulcott   v.  Boulcott,   2  Drew,  25. 

Where  a  testator  gave  £100  to  his  executor,  and  by  a  subsec^uent  codicil  gave  him  £500 
in  substitution  for  the  first  gift,  and  then  revoked  the  second  gift,  it  was  held,  that  the  first  gift 
was  not  set  up  again — Boulcolt  v.  Boulcott,  2  Drew,  25.  So,  if  a  will  give  a  legacj'  w^hich  was 
revoked  or  satisfied  at  the  time  of  the  codicil,  the  latter  has  not  the  effect  of  giving  a  fresh 
legacy — Powys  v.  Mansfield,  3  M.  and  C,  376. 

Where  a  testatrix  duly  executed  a  will,  and  subsequently  thereto  two  other  wills,  in  both 
of  which  was  contained  a  clause  revoking  all  other  wills,  and  she  afterwards  destroyed  the 
two  latter  wills,  it  was  held,  that  tlie  first  will  was  not  thereby  revived:  and  parol  evidence 
was  not  admitted  to  show  an  intention  to  revive  it — Major  v.  Williams,  3  Curt..  432. 

Re-execution. — As  to  what  amounts  to  a  re-execution,  see  Dunn  v.  Dunn.  L.  R.,  1  P.  and  D., 
277.  There  A  executed  a  will  in  1837  appointing  B.  her  nephew,  and  executor  and  residuary 
legatee.  In  1861,  she  being  desirous  to  deliver  the  will  and  her  deeds  to  B.  for  safe  custody,  in 
the  presence  of  a  witness,  t'  was  sent  for.  and  in  his  presence  she  delivered  the  will  and  deeds 
toi?.  Before  delivery  she  subscribed  her  name  at  the  foot  of  the  will,  aiul  C"  and  5  subscribed 
theirs,  the  latter  with  the  prefix  '  executor. "  .4  gave  no  reason  for  signing  her  name.  It  was 
held  that  this  was  not  a  re-execution. 

It  has  long  been  settled  that  the  republication  of  a  will  is  tantamount  to  the  making 
of  that  will  de  novo.  The  will  so  republished  is  a  new  will  (Williams  on  Executors.  170) ; 
and  no  republication  is  effectual  unless  by  re-execution — Hohbs  v.  Knight.  1  Curt..  768 

Conseciuently  the  last  will  revoke  any  will  of  a  date  prior  to  that  of  the  republication — 
Serocold  v.  Hemming,  2  Cas.  Temp.,  Lee.  490:  Walpole  v.  Cholmondely,  7  T.  R.,  138  : 
Williams  on  Executors.  10th  Edn.,  pp.  134. 

Another  consequence  of  a  republished  will  being  considered  as  a  new  will  of  the  date  of 
its  republication,  is,  that  its  operation  is  extended  to  subjects  which  have  arisen  between  its 
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date  and  republication,  see  s.  77,  injra  ;  Williams  on  Executors.  Kttli  Edn.,  149.  So  a 
bequest  will  extend  to  any  person  to  whom  the  description  is  applicable  at  the  period  of 
republication,  though  not  so  intended  originally — Perkins  v.  M icklethwaite,  1  P.  Wms.,  275  ; 
Williams  on  Executors,  lOth  Edn..  149,  et  eieq. 

A  codicil  duly  executed  will  give  effect  and  operation  to  unexecuted  papers  which 
have  been  written  between  the  periods  of  the  execution  of  tiie  will  and  codicil,  although 
the   latter   does    not  refer  to   the    former,    as  where   tlie    testator,    by  his   will,  bequeathed 

articles    of    plate  "  specified  in  schedules    A    and    B    to    be    annexed   to  this   document" 

In   the   Goods   of   Hunt,    2    Rob.,    622. 

A  codicil  intended  to  revive  a  destroyed  will,  will  not  revoke  an  intermediate  will  not 
being  inconsistent   therewith,    and   not   sliowing   any   intention    to   revoke  it. 

Where  a  testator,  by  a  codicil,  confirms  his  will,  the  will,  together  with  all  previous 
■codicils,  is    taken    to    be    confirmed — Green   v.    Tribe,    L.    R.,    9   Ch.    D.,    238. 


PART  XI.* 

OF  THE  CONSTRUCTION  OF  WILL. 

61.     It  is  not   necessary  that  any  technical  words  or  terms  of  art  shall 
^  be  used  in  a  will,  but  only  that  the   wording  shall   be 

ing   1  such  that  the  intentions  of  the  testator  can  be   known 

therefrom. 

This   section  applies  to  Hindus,  etc.,  under  the  Hindu  Wills  Act  (XXI  of  1870). 

Noreudra  Nath  Sircar  v.  Kamulbasini  Dasi,  I.  L.  R.,  23  Cal.,  503  ;  L.  R.,  23  I.  A.,  p.  18. — 
The  object  of  codifying  a  particular  branch  of  the  law  is  that  on  any  point  specifically  dealt  with 
the  law  should  thenceforth  be  ascertained  by  interpreting  the  language  used  in  that  enactment 
instead  of,  as  before  searching  the  authorities  to  discovei'  what  may  be  the  law,  as  laid  down  in 
prior  decisions. 

Lalit  Mohun  Sinr/h  Roi/  v.  Chuklmn  Lnl  Roy,  1.  L.  R..  24  Cal.,  834  ;  1  C.  W.  N.,  387.— 
There  are  two  cardinal  principles  in  the  construction  of  wills,  deeds  and  other  documents. 
Tlie  first  is  that  a  clear  and  unambiguous  dispositive  words  are  not  to  be  controlled  or 
•qualified  by  any  general  expression  or  intention.  The  second  is  that  technical  words, 
or  words  of  known  legal  import  must  have  their  legal  effect  even  though  the  testator  uses 
inconsistent  words,  unless  those  inconsistent  words  are  of  such  a  nature  as  to  make  it 
perfectly  clear  that  the  testator  did  not  use  the  technical  terms  in  their  proper  sense. 

In  a  Hindu  will  an  heritable  and  alienable  estate  is  to  be  understood  by  the  use  of  the 
words  ■■  81iall  become  malik  "  unless  the  context  indicates  a  different  intention.  The 
words  ■■  putra  putrade  Krame  "  have  acquired  a  technical  force  and  are  used  as  meaning  an 
•estate   of  inheritance. 

That  a  testator  may  have  imperfectly  understood  the  words  which  he  has  used  or  the  effects 
of  conferring  an  hereditary  estate,  would  not  justify  the  giving  an  interpretation  to  his  words 
•other  than  their  legal  meaning. 

Mary  Harriett  Annie  Wilson  v.  George  Oakes  and  another,  I.  L.  R.,  31  Mad.,  283. — In 
construing  wills,  tlie  test  to  be  applied  is  what  did  the  testator  mean  having  regard  to  the  words 
used  '.'  Technical  words  or  words  of  known  legal  import  must  have  their  legal  effect  even  thougii 
the  testator  uses  inconsistent  words,  unless  those  inconsistent  words  are  of  such  a  nature  as  to 
make  it  perfectly  clear  that  the  testator  did  not  mean  to  use  the  technical  terms  in  their  proper 
sense.  Per  Lord  Dxvey  in  Lalit  Mohun  Singh  Roy  v.  Chukhun  Lai  Roy,  I.  L.  R.,  24  Cal.,  834, 
at  page  846  referred  to. 

The  words  "  in  trust  "  do  not  invariably  create  a  trust. 

The  principle  that  a  trustee  cannot  take  beneficially  has  no  application  where  the  trust  is  in 
terms  in  favour  of  the  party  in  whom  the  legal  estate  is  vested. 

Where  both  the  legal  and  equitable  estate  are  given  to  the  same  person  the  two  estates 
merge,  and  the  person  to  whom  they  are  given  takes  the  legal  estate. 

*  Of  this  part  ss.  61 — 67  (both  inclusive)  and  ss.  84.83,  85,88-98  (inclusive),  apply 
•to   the  wills  of    Hindus,    etc..    under    Act    XXT  of    1870,    s.    2. 
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Where  a  testator  devises  all  his  property  the  generality  of  the  disposition  will  not  cut 
down  unless  the  intention  so  to  cut  down  is  clear. 

The  will  must  be  construed  as  a  whole  and  in  a  manner  consistent  witli  the  intentions  of  the 
testator  and  its  general  tenor. 

The  words  "  as  to  her  may  seem  best  "  mean  "  as  she  may  think  fit.  " 

Where  a  person  is  authorised  to  draw  money  for  certain  purposes  "  as  he  may  require" 
he  can  draw  only  such  amounts  "as  maybe  necessary"  for  the  purpose  and  not  any 
amount  "  as  he  may  think  fit." 

See  facts  of  case  as  reported  and  also  pages  286-87  etc..  of  the  case. 

See  also  Krishanarao  Ramchandra  v.  Benahai,  I.  L.  R.,  20  Bom.,  r>l\  ;  Lalit  Mohun  Singh 
Roy  V.  Chukhun  Led  Roy,  I.  L.  R.,  24  Cal.,  834  ;  and  the  English  cases  referred  to  in  judg- 
ment. 

Gnrusami  Pillai  v.  Sivakami  Ammat,  I.  L.  R.,  18  Mad.,  347  ;  L.  R.,  22  I.  A.,  119. — Held 
that  when  the  language  of  a  will  is  clear  and  consistent,  it  shall  receive  its  literal  construc- 
tion unless  there  is  in  the  will  itself  to  suggest  a  departure  from  it.  (See  facts  of  case  and 
ju-dgment  of  Privy  Council.)     See  also  I.  L.  R.,  20  Bom.,  571. 

As  regards  further  cases  decided  as  to  rules  of  construction  see  the  following  cases  : — 

Bhuggobutty  Prosonno  Sen  v.  Goroo  Prosonno  Sen,  I.  L.  R.,  25  Cal.,  1  12  ;  Lukshmihui 
V.  Herabai,  I.  L.  R.,  11  Bom.,  69  ;  Karsandas  Nathn  v.  Ladkavaha,  I.  L.  R.,  12  Bom., 
200  ;  Kumar  Tarakeswar  Roy  v.  Knmar  Shoshi  Shiknreswar,  I.  L.  R.,  Cal.,  932;  L.  R.,  101.  A., 
51  ;  Anandrao  Vinayak  v.  Administrator-General,  Bombay,  I.  L.  R.,  20  Bom.,  465,  466 
Moulvie  Mahomed  S.  Hooda  v.  Shewukram,  2  I.  A.,  7;  14  B.  L.  R.,  226;  Mathura  Das  v. 
Bhikan  Mai,  I.  L.  R.,  19  All.,  16 ;  Bissonath  Chunder  v.  S.  Bamasoondery  Dossee.,  12 
M.  I.  A.,  41. 

The  following  is  a  summary  of  rules  taken  from  Under  hill  and  Strahan 
on  the  interpretations  of  Wills  and  Settlements. 

1.  The  Court  presumes  that  ordinary  and  technical  or  foreign  words  are  used  in 
their  ordinary  meaning  unless  the  contrary  is  clear  from  the  circumstances  as  explained 
in  the  next  article. 

2.  To  ascertain  the  ordinary  meaning  of  an  ordinary  word  the  Court  may  consult  a 
dictionary  and  to  ascertain  the  meaning  of  a  technical  or  foreign  word,  it  maj-  take 
expert  evidence. 

3.  When  the  context  clearly  shows  that  the  words  are  used  in  a  sense  different 
to    the    ordinary   meaning   the    Court   will   read   them   in  that   sense. 

4.  When  if  read  in  their  ordinary  meaning  they  would  have  no  bearing  to  the 
condition  of  things  with  reference  to  which  will  was  made,  they  "will  be  read  in  the  sense 
that  will  make  them  reasonably  apply  to  that  condition  of  things  provided,  it  is  one 
which  they   can   reasonably  hear. 

5.  When  the  words  are  used  in  relation  to  a  place  or  trade,  they  have,  when  so 
used,  a  customary   sense   different    from    their    ordinary   meaning. 

6.  When  the  words  are  names  or  descriptive  words  and  there  is  or  are  no  object  or 
objects  in  the  will  which  such  name  properly  describes,  and  it  is  shown  that  the  testator 
used  them  to  describe  a  certain  object,  the  Court  will  read  them  as  descriptive  of 
that  object. 

7.  When  the  words  are  applicable  to  persons  or  things  generally  and  they  are  used 
as  additionals  to  words,  all  of  which  are  specifically  applicable  to  persons  or  things  belong- 
in"  to  one  definite  class,  the  Court  will,  in  absence  of  anything  to  the  contrary  read  them 
as'applicable  only  to  persons  or  things  belonging  to  that  class  not  included  under  the  specific 
word  :  provided  if  the  specific  words  themselves  include  all  the  persons  or  things  belonging 
to  that  class,  the  general  words  shall  be  read  in  their  ordinary  meaning. 

8.  When  the  words  are  obscure  and  occurring  in  an  ancient  will  and  they  are  shown  to  have 
been  habitually  understood  in  a  sense  different  from  that  in  which  the  Court  would  otherwise 
have  read  them,  the  Court  will  read  them  in  that  sense. 

9.  Upon  a  consideration  of  the  whole  will  and  all  circumstances  hereinbefore  mentioned, 
the  Court  can  clearly  ascertain  the  intention  of  the  testator  that  intention  will  determine  the 
sense  in  which  any  particular  words  are  to  be  read,  and  if  it  be  impossible  to  reconcile  any 
word  with  that  intention  the  Court  will  reject  them,  and  if  any  particular  word  is  wanting  to 
express  intention  the  Court  will  supply  it. 

10.  All  relevant  evidence  as  to  circumstances  within  the  preceding  rules  which  would 
affect  the  meaning  of  the  words  used  (but  not  direct  evidence  of  intention)  will  be  admitted  by 
the  Court,  whether  the  same  consist  of  facts  appearing  on  the  face  of  the  will  or  extrinsic  to  it^ 
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J 1.  In  construing  a  will  the  Court  will  not  admit  direct  extrinsic  evidence  of  the  intention 
of  the  testator  for  purpose  of  assisting  it,  to  ascertain  the  sense  in  which  words  are  used  save 
when  after  construing  in  accordance  with  aforesaid  rules  an  equivocation  has  arisen.  Such 
evidence  will  then  be  admitted  to  resolve  the  equivocation. 

12.  Where  the  testator  by  his  will  discloses  an  intention  of  bounty  towards  any  person 
if  two  or  more  constructions,  are  possible,  that  construction  is  preferred  which  is  most  advan- 
tageous to  the  person  towards  whom    there  is  disclosed  an  intention  of  bounty. 

13.  Where  after  applying  above  rules  there  shall  remain  two  unambiguous  clauses 
which  are  repugnant  then  the  last  shall  prevail. 

14.  The  expression  in  a  will  of  that  which  if  not  expressed  would  be  implied  by  law  has 
no  effect.  The  expression  of  that  which  if  not  expressed  would  not  be  implied  by  law  excludes 
that  which  would  be  so  implied. 

1.5.  Where  after  ajjplying  above  rules  it  is  still  impossible  to  identify  the  persons  who 
are  the  objects  or  the  thing  which  is  the  subject-matter  of  the  intended  gift  the  latter  fails. 
But  if  it  is  possible  to  identify  both  the  objects  and  the  subject-matter,  the  gift  will  not  fail 
merely  on  account  of  any  error  in  the  description  of  them,  provided  such  error  is  not  itself 
a  description  which  would  properly  apply  to  some  different  subject-matter. 

16.  Where  a  will  has  been  construed  according  to  above  rules  and  has  thereby  ascertained 
intentions  expressed  in  it,  these  expressed  intentions  are  assumed  to  be  the  actual  intention 
of  the  testator,  and  no  evidence  will  be  admitted  to  the  contrary. 

17.  Where  a  gift  is  made  to  an  individual  not  by  name  but  under  a  description  which 
may  at  different  times  apply  with  equal  propriety  to  different  individuals,  the  only  person 
who  will  primii  facie  be  entitled  will  be  the  one  to  whom  it  applied  at  the  time  the  will  was 
executed. 

18.  For  the  purpose  of  taking  under  or  fulfilling  the  condition  of  a  gift  a  child  en  ventre 
sa  mre   will  come  with  word  "  child  "   or   "issue." 

19.  Where  persons  are  described  by  terms  expressive  of  their  relationship  to  some  other 
person  the  description  will  be  held  to  include  those  only  who  are  so  related  in  legitimate 
kinship  and  not  those  reputed  to  be  so  related  in  natural  kinship  unless  the  will  or  instrument 
implies  otherwise. 

20.  A  gift  is  made  to  a  class  when  it  appears. — 

(a)  That  they  are  to  take  as  persons  coming  within  a  general  description. 

(6)  That    although  one   general   description  will   not  cover  the  donees,  yet  that  the 

donor  intended  them  to  take  not  as    individuals    but  as  members  of   a  body    of 

persons. 

21.  A  gift  to  such  members  of  a  class  as  some  ]  ersons  may  select  with  no  gift  over  in  default 
of  selection  will  in  so  far  as  power  of  selection  is  not  exercised,  be  construed  to  be  a  gift  equally 
among  all  members  of  the  class  in  existence  at  the  time  the  power  should  have  been  exercised. 

22.  Where  a  gift  is  made  in  terms  which  would  make  it  to  a  class  simply  but  for  the  feet 
that  the  member  of  persons  constituting  the  class  is  stated  and  is  different  from  the  real  mem- 
bers, the  Court  in  the  absence  of  anything  to  show  that  the  particular  members  of  the  class 
were  intended  will  reject  the  enumeration  as  a  mistake  and  construe  the  gift  as  a  gift 
to  a  class  simply. 

23.  In  the  case  of  a  gift  to  a  class  the  time  when  the  gift  is  to  take  effect  in  enjoyment  is 
called  the  period  of  distribution. 

24.  Where  a  specific  gift  is  made  to  each  member  of  a  class  whether  it  is  immediate  or 
postponed,  no  person  can  primA  facie  be  entitled  to  take  under  it  who  did  not  belong  to 
the  class  when  the  instrument  came  into  operation. 

25.  When  a  general  gift  is  made  among  the  members  of  a  class  the  following  rules  apply — 

(a)  If  it  be  immediate  it  applies  to  those  of  the  class  in  existence  at  the  time  the  in- 
strument came  into  operation. 

(6)  If  it  be  postponed  it  applies  to  those  of  the  class  in  existence  at  the  period  of  dis- 
tribution. 

(c)  When  it  is  postponed  and  the  gifter  of  the  corpus  and  the  postponement  of  the  en- 
joyment is  due  to  conditions  attached  to  the  gift,  thus  for  the  purpose  of  deter- 
mining who  can  participate  the  period  of  distribution  will  be  the  time  when  the 
conditions  are  so  far  performed  as  to  entitle  any  member  of  the  class  to  the 
enjoyment  of  his  share  of  the  gift. 

26.  So  far  as  the  property  comprised  in  a  will  is  concerned,  the  condition  of  things  ia 
reference  thereto  will  be  the  conditions  existing  at  the  death  of  the  testator. 
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27.  Unless  a  contrary  intention  appears  all  descriptions  of  property  are  assumed  to 
apply  to  the  property  described  as  it  is  or  is  intended  to  be  enjoyed  in  the  condition  of  things 
■with  reference  to  uhich  tlie  will  is  made. 

28.  Unless  a  contrary  intention  appears  any  description  which  comprises  all  the  benefit 
accruing  from  a  property  will  be  held  to  be  equivalent  to  a  description  of  the  property  itself. 

29.  A  general  description  of  property  in  a  will  will  include — 

1.  Interests  in  possession  and  in  expectancy. 

2.  Legal  as  also  equitable  interests. 

3.  Not  only  property  belonging  to  the  testator  but  also  ))roperty  within  the  general 

description  over  which  he  had  power  of  appointment  provided   there  is  anything 
to  show  testator  intended  such  property  to  be  included. 

3U.  A  specific  description  of  property  is  not  enlarged  by  a  general  description  :  nor 
will  a  general  description  include  property  which  it  appears  was  not  intended  to  be 
referred  to. 

31.  A  gift  of  property  described  in  a  general  manner,  whether  by  way  of  residue  or  not 
will  include  not  only  all  projierty  within  the  general  description  but  also  j^roperty  which 
the  testator  has  at  his  death  a  power  to  appoint,  unless  a  contrary  intention  shall  appear  by 
the  will  itself. 

32.  A  gift  of  property  described  in  a  general  manner  bj'  way  of  residue  will  inclu«le  all 
property  within  the  general  description  which  is  not  otherwise  disposes  of  unless  a  contrary 
intention  is  expressed  that  some  of  it  shall  in  no  event  form  part  of  the  residue. 

33.  Where  the  words  of  gift  are  sufficient  to  give  an  absolute  interest,  such  interest  will 
not  be  cut  down  to  a  local  estate,  merely  because  the  donor  subsequently  expresses  a  weak 
hope,  ajid  that  it  shall  be  used  in  a  certain  way. 

Boddy  \.  Fitzgerald,  C  H.  L.  Cas.,  823.— Lord  Winsleydale  stated  :—'' The  first  duty 
of  the  Court  expounding  the  will  is  to  ascertain  what  is  the  meaning  of  tlie  words 
used  by  the  testator."  It  is  very  often  said  that  the  intention  of  the  testator  is  to 
be  the  guide  ;  but  the  expression  is  capable  of  being  misunderstood  and  may  lead  to  a 
speculation  as  to  which  the  testator  may  be  supposed  to  have  intended  to  write,  whereas 
the  only  and  proper  enquiry  is  what  is  the  meaning  of  that  wliich  he  has  actually  written  ? 
That  which  he  has  written  is  to  be  construed  by  every  part  being  taken  into  consideration 
according  to  its  grammatical  construction  and  the  ordinary  acceptance  of  tlie  words 
used  with  the  assistance  of  such  parol  evidence  of  the  surrounding  circumstances  as  is 
admissible  to  place  the  Court  in  the  position  of  the  testator." 

Law  v.  Smith,  2  Jnr.  (N.  S.),  344. — Vice-Chancellor  Kindersley  stated  : — "Tiiere  was  no 
peculiarity  in  this  particular  question  :  it  was  a  mere  application  of  what  was  the  ordinary 
elementary  rule  of  construction  that  for  the  purpose  of  construing  any  word  in  any  will  that 
was  ever  executed,  such  word  must  receive  its  ordinary  and  primary  meaning  unless  the 
Court  is  satisfied  that  the  testator  intended  to  use  it  in  a  secondary  and  his  proper  sense." 

This  applies  to  all  wills,  and  not  the  loss  so  when  any  particular  word  used  by  a  testator 
is  a  technical  word  and  a  word  of  art  which  is  less  difficult  to  construe — Smith  v.  Butcher, 
lOCh.  D.,  113.  • 

Scale  Hayne  v.  Jadrill  (1891),  A.  C.  304.  at  page  3(»6. — Lord  Herschel  stated  the  rule  as  to 
ordinary  words  in  will  in  following  terms  :  — ''  I  do  not  know  there  is  anj-  liard  and  fast  rule 
to  be  laid  down  that  in  construing  a  will  you  are  always  to  give  any  particular  word  that  it 
is  used  what  is  called  its  primary  meaning.  A  word  which  is  used  commonly  in  the  English 
language  in  several  senses  must  be  interpreted  according  to  that  which  having  regard  to  the 
context  and  the  whole  provisions  of  the  document  which  j'ou  have  to  construe  apjiears 
to  be  the  sense  in  which  the  testator  has  used  it. 

Hamilton  v.  Ritchie  (1894),  A.  C.  310,  at  page  313.— Lord  Watson  as  to  the  use 
of  technical  words  stated  : — '  I  do  not  say  that  a  testator  who  writes  his  own  will  and  is  not 
a  lawyer,  is  in  all  cases  to  be  held  to  have  rightly  apprehended  the  meaning  of  technical 
words  which  he  may  have  used  on  the  occasion  of  making  his  will :  but  T  think  it  is 
plain  that  a  testator  who  uses  words  which  have  an  intelligible  conventional  meaning  is 
not  to  be  held  as  having  used  the  words  with  any  other  meaning  unless  the  context 
of  the  instrument  shows  tliat  he  intended  to  do  so. 

A  clearer  context  or  stronger  evidence  from  surrounding  circumstances  is  needed  to 
convince  the  Court  that  a  technical  legal  term  is  not  used  in  its  technical  sense  than  to 
convince  it  that  an  ordinary  word  is  not  used  in  its  ordinary  sense — Leach  v.  Jay,  0  Ch. 
D.,  42.     See  also  Miles  v.  Hariord,  12  Ch.  J).,  G91. 
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If  the  technical  terms  used  are  terms  of  Englisli  Law  no  extrinsic  evidence  save  the 
decision^f  English  Courts  the  dicta  of  recognised  legal  text-books  and  perhaps  the  practice 
of  conveyance  is  admissible  as  to  their  meaning. — Athill  v.  Athill,  16  Ch.  D.,  211. 

It  is  often  a  matter  of  great  difficulty  for  Courts  to  determine  Tyhat  the  intentions  of  the 
testator  were  or  what  particular  dispositions  he  meant  to  make.  "  The  question  in  ex- 
pounding will  is,  not  what  the  testator  meant,  but  what  is  the  meaning  of  his  words.  The 
use  of  the  expression  that  tiie  intention  of  the  testator  is  to  be  the  guide,  unaccompanied 
with  the  constant  explanation  that  it  is  to  be  sought  in  his  words,  and  a  rigorous  attention 
to  them,  is  apt  to  lead  the  mind,  insensibly,  to  speculate  upon  what  the  testator  may  be 
supposed  to  have  intended  to  do  instead  of  strictly  attending  to  the  true  question,  which 
is  what  that  wl\ich  was  written  means" — per  Lokd  Wensleydale  in  Abbott  v.  Middleton, 
7  H.  of  L.,  fi8.  ]i.  114.  In  dealing  with  a  case  between  Hindus  the  Privy  Council  thus  laid 
down  the  rule  to  be  applied  :  ' '  Primarily,  the  words  of  a  will  are  to  be  considered,  but  the 
meaning  to  be  attached  to  them  may  be  affected  by  surrounding  circumstances,  among  which 
is  the  law  of  the  country  in  which  the  will  is  made  and  its  dispositions  are  to  be  carried  out. 
If  that  law  has  attaclied  to  particular  words  a  particular  meaning,  or  to  a  particular  dispoai- 
tion  a  particular  effect,  it  must  be  assumed  that  the  testator,  in  tlie  disposition  he  has  made, 
had  regard  to  that  meaning,  or  to  that  effect,  unless  tlie  language  of  tlie  will  or  the  surround- 
ing circmnstances  displace  that  assumption — Soorjeemoney  Dassee  v.  Denobundoo  Mvllick, 
G  Moore's  LA.,  o2G. 

Itisnot  necessary  that  any  technical  or  artificial  form  of  words  should  be  used  in  a  will — 
per  Lord  Kenvon  in  Hat/  v.  Coventry,  3  T.  R.,  80.  Thus,  h\Doev.  Tofcld  (11  East.,  246),  the 
words  '  all  my  personal  estates'  were  held  to  pass  real  property,  it  being  apparent  on  the  will 
that  the  testator  meant  not  what  is  technically  understood  as  personal  estate  ;  and  in  Attree  v. 
Attree  (L.  R.,  11  Eq.,  280),  where  a  testatrix,  after  a  gift  of  iier  liouse  and  garden  which  were 
leasehold  and  several  pecuniary  legacies,  directed  that  '  all  the  rest'  should  be  divided 
between  certain  persons  named,  it  was  held,  that  the  words  "  all  the  rest'  included  realty  as 
well  as  personalty — See  Smyth  v.  Smyth,  L.  R.,  8  Ch.  D.,  561. 

It  is  a  rule  of  construction,  however,  that,  if  words  of  art  are  used,  they  are  to  be  construed 
according  to  the  technical  sense,  unless  upon  the  whole  will  it  is  plain,  that  the  testator  did  not 
so  intend  (per  Lord  Alvani.ey  in  Thelluson  v.  Woodford,  4  Ves.,  329) ;  and  the  Court  is 
bound  to  carry  the  will  into  effect,  provided  it  is  consistent  with  the  rules  of  law  (ibid)  :  and 
when  a  rule  of  law  lias  affixed  a  certain  determinate  meaning  to  technical  expressions,  that 
meaning  is  to  be  given  to  them,  unless  the  testator  has,  by  his  will,  excluded,  beyond  all  doubt, 
sucii  construction^ — Towns  v.  Wentworth,- 11  Moore's  P.  C,  543.  Accordingly,  where  tech- 
nical M'ords  only  have  been  used,  the  Court  has  no  right  or  power  to  say  that  the  testator 
did  not  understand  the  meaning  of  the  words  used,  or  to  put  a  construction  upon  them 
different  from  that  which  has  been  long  received  or  what  is  affixed  to  them  by  law.  But  if 
the  testator  use  other  words  which  manifestly  indicate  what  the  technical  words  import  in 
the  sense  which  the  law  lias  imposed  upon  them,  that  intention  must  prevail,  notwithstand- 
ing he  has  used  such  technical  words  in  other  parts  of  the  will — per  Buller,  J.,  in  Hodgson 
V.  Ambrose,  I  Dough,  341  ,-  see  Jesson  v.  Wright,  2  Bligh.,  56  and  57.  where  the  rule  is  thus 
laid  down  by  Lord  Redesdale  :  that  technical  word  shall  have  their  legal  effect,  unless 
from  subsequent  inconsistent  words  it  is  very  clear  that  the  testator  meant  otherwise.  Thus 
the  words  '  heirs  of  the  body  will  yield  to  a  particular  intent  that  the  estate  should  be  for  life 
only :   but  that  must  be  clear  and  unequivocal — Ibid,  53. 

The  following  general  rules  of  construction  are  to  be  found  in  Williams  on  Executors' 
10th  Edn.,  pp.  X31  et  seq.  Most  of  them  are  to  be  found  reproduced  with  greater  or  less 
modification  in  this  Act : — 

1.  The  construction  of  the  will  is  to  be  made  upon  the  entire  instruments,  and  not  merely 
upon  disjoined  parts  of  it ;  and  consequently  all  its  parts  are  to  be  construed  with  reference 
to  each  other.     Williams  on  Executors,  10th  Edn.,  p.  831  ;  see  s.  69,  injra. 

2.  The  Court  is  bound  to  give  effect  to  every  word  of  the  will  without  change  or  rejection, 
provided  an  effect  can  be  given  to  it,  not  inconsistent  witli  the  general  intent  of  the  whole  will 
taken  together — Gray  v.  Minnetthorpe,  3  Ves.,  105  ;  Hall  v.  Warren,  9  H.  of  L.,  420  :  Williams 
on  Executors,  10th  Edn..  934  :  see  s.  72,  infra  ;  but  if  two  parts  of  the  will  are  totally  in- 
consistent,   the  latter  shall  prevail — Constantine  v.  Constantine.  (i  Ves.,  102  ;  see  s.  75,  infra. 

3.  The  will  must  be  most  favourably  and  benignlv  expounded  to  pursue,  if  possible, 
the  intention  of  the  testator.  Touch.,  434;  2  Black.  Com..  381  :  Re  Taylor's  Estate.  22  Ch. 
D.,  495;  Williams  on  Executors,  lOth  Edn..  p.  934.  To  effectuate  the  clear  intention  of  the 
testator  as  apparent  upon  the  whole  will,  words  and  limitations  may  be  transposed — Green  v. 
Hayman,2C\\.Ca..,  10;  Kasty.  Cook,  2  Ves.  Sen.,  32,  supplied— .4 /fto//  v.  Middleton,  7  H. 
of  L.,  68  ;  see  s.  64.  infra,  or  rejected — Boon  v.  Cornforth,  2  Ves.  Sen.,  276 ;  Jesson  v.  Wright,  2 
Bligh.,  I  ;  but  words  in  a  will  are  not  to  be  rejected  unless  there  cannot  be  any  rational  con- 
struction of  the  words  as  they  stand — Chamhersv.  Brailsford,  19  Ves.,  654,  /)er  Lord  Aldo!!  ; 
Williams  on  Executors,  839,  10th  Edn.,  see  ss,  72  and  74,   tnfra. 
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4.  Where  words  are  capable  of  a  two-fold  construction,  the  rule  is,  even  in  th^case  of  a 
deed,  and  much  more  in  the  case  of  a  will,  to  adopt  such  a  construction  as  tends  to  make 
it  good— per  Lawrence,  J.,  in  T/te««/5sow  V.  Woodford,  4:  Ves.,  312;  see  Martelliv.  Holloway. 
L.  R.,  5  H.  of  L.,  532 :  Williams  on  Executors,  843,  10th  Edn.,  see  s.  71,  infra. 

5.  The  intention  of  the  testator  is  not  to  be  set  aside,  because  it  cannot  take  effect  to  the 
full  extent,  but  it  is  to  work  as  far  as  it  can — per  BuLtER,  J.,  in  Thelluson  v.  Woodford,  4  Ves., 
325 ;  see  s.  72,  infra. 

6.  In  the  construction  of  a  will  as  to  personalty  marie  by  a  testator  domiciled  in  a 
foreign  country  the  lex  doynicilii  must  prevail,  unless  there  is  sufficient  on  the  face  of  the  will 
to  show  a  different  intention — Enohin  v.  Wylie,  10  H.  L.,  I  ;  sees.  5,  supra,  which  applies 
in  cases   of  testacy  as  well  as  of  intestacy. 

7.  A  will  of  personalty  speaks  from" the  time  of  the  testator's  death — See  s.  77,  infra  ; 
Williams  on  Executors,  10th  Edn.,   p.  940. 

Although  these  rules  have  been  fixed  and  settled  by  the  authority  of  decided  cases  upon 
the  construction  of  wills,  yet  ordinarily  decided  cases  on  the  interpretation  of  words  or  phrases 
used  in  wills  are  not  looked  upon  by  Courts  as  affording  much  on  reliable  guidance  in  arriving 
at  the  construction  to  be  put  upon  a  particular  will.  To  use  the  words  of  Lord  Hatherly. 
very  little  assistance  can  be  derived  in  the  construction  of  wills  from  authorities.  *  *  * 
*  *  *  *  The  decided  cases  are  landmarks  to  prevent  any  Court  from  assuming  from  n 
supposed  intention,  which  may  be  apparent  to  the  mind  of  one  Judge  and  not  so  apparent 
to  the  mind  of  another,  anything  contrary  to  be  settled  construction  of  the  particular  class 
of  words,  unless  there  is  something  in  the  particular  will  which  necessarily  requires  it  "  — 
Singleton  v.  Tomlinson,  L.  R.,  6  Ap.  Cas.,  404.  p.  423. 

The  Court,  it  has  been  frequently  remarked,  cannot  make  a  will  for  the  testator.  It  must 
construe  the  will  he  has  made — Robertson  v.  Broadhenf,  L.  R..  8  H.  L.,  62.  The  proposition 
that  the  Court  must  take  the  words  of  the  will  as  it  finds  them  has  been  carried  so  far  that 
it  was  laid  down  in  a  case  where  it  was  alleged  that  the  intentions  of  the  testator  had  not 
been  rightly  expressed  by  the  draftsman  wliom  he  entrusted  to  prepare  his  will,  that  there 
is  no  difference  between  the  words  which  a  testator  himself  uses  in  drawing  up  his  own  will 
and  the  words  which  are  bond  fide  used  by  one  whom  he  has  entrusted  to  draw  up  a  will  for 
him,  and  therefore  probate  cannot  be  granted  omitting  words  alleged  to  have  been  wrongly 
introduced  by  the  draftsman  even  where  it  is  alleged  that  although  the  will  might  have  been 
the  import  of  the  words  had  not  been  intelligently  appreciated  read  over  by  or  to  testator, 
hy  him— Rhodes  V.  Rhodes,  L.  R..  7  H.  L..  192;  Morrell  v.  Morrell.  L.  R..  7  P.  D..  68: 
Collins  Y.  Elstone  (\'^Q5),  Prob.,  1. 

Hindu  Law. — A  will  cannot  institute  a  course  of  succession  unknown  to  the  Hindu  Law.  and 
in  conferring  successive  estates  the  rule  is  that  an  estate  of  inheritance  must  be  such  a  one  as 
is  known  to  Hindu  Law — Soorjeemoney  Dossee  v.  Denobundoo  Mullicl;  9  M.  I.  A.,  123  : 
Tagore  v.  Tagore,  B.  L.  R.,  977  :  Kristoromoni  Dasi  v.  Norendra  Kishna.  I.  L.  R.,  16  Cal., 
383;  L.  R.  16  L  A.,  29. 

62.     For  the  purpose  of  determining  questions  as   to  what  person  or 

„       ,  ,  ^  what  property  is  denoted  by  any  words  used  in  a  will, 

ESnqulries  to   deter-  n        i.  j.  •  •       •    i.  j.     ■    ^    t     i.       ^    *.-    ^ 

mine  questions  as  to     a  Court  must  inquire  into  every  material  tact  relating 

object  or   subject  of     ^^  ^|^g  persons  who  claim  to  be  interested  under  such 

will,  the  property  which  is  claimed  as  the  subject  of 
disposition,  the  circumstances  of  the  testator  and  of  his  family,  and  into 
every  fact  a  knowledge  of  which  may  conduce  to  the  right  application  of 
the  words  which  the  testaton.  has  used. 

Illustrations. 

(a)  A,  by  his  will,  bequeaths  1,000  rupees  to  his  eldest  son,  or  to 
his  youngest  grandchild,  or  to  his  cousin  Mary.  A  Court  may  make 
inquiry  in  order  to  ascertain  to  what  person  the  description  in  the  will 
applies. 

(6)  .4,  by  his  will,  leaves  to  J5  "  his  estate  called  Black  Acre."  It 
may  be  necessary  to  take  evidence  in  order  to  ascertain  what  is  the 
subject-matter  of  the  bequest, — that  is  to  say,  what  estate  of  the  testator's 
ia  called  Black  Acre. 
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(c)  A,  by  his  will,  leaves  to  B  "  the  estate  which  he  purchased  of  C" 
It  may  be  necessary  to  take  evidence  in  order  to  ascertain  what  estate  the 
testator  purchased  of  C. 

In  applying  this  section  under  the  Hindu  Wills  Act,  in  which  it  has  been  embodied, 
the  words  '  son.'  '  sons.'  '  child,'  and  '  children,'  include  an  adopted  child  ;  and  the  word 
'  grandchildren  '  includes  the  children,  whether  adopted  or  natural-born,  of  a  child,  whether 
adopted  or  natural-born  :  a  '  daughter-in-law'  includes  the  wife  of  an  adopted  son. — Act  XXI 
of  1870,  s.  6. 

In  construing  a  will  the  state  of  a  testator's  family  is  of  importance  to  show  who  are  in- 
cluded under  a  general  description.  Thus,  in  a  gift  to  "  my  nephews  and  nieces,"  the  fact 
that  the  testator  had  none  of  his  own  at  the  date  of  his  will  would  be  relevant  to  show  that 
the  words  referred  to  the  testator's  nephews  and  nieces  of  his  wife — SherroU  v.  Mountjord, 
L.  R.,  8  Ch.,  928.     In  re  Inglis    Trusts,  L.  R.,  11  Eq.,  578. 

The  same  remark  above  applies  to  the  state  of  the  testator's  property  to  show  what  is 
included  under  a  general  or  even  a  specific  gift — Whitfield  v.  Longdale,  I.  Ch.  J).,  61. 

Harrison  V.  Nigra n  (1894),  1  Ch.,  561. — Kekewich,  J.,  stated  :"  You  must  bring  in 
facts  where  the  words  require  explanation  :  that  is  to  say,  you  must  bring  in  those  facts 
which  enable  you  to  stand  in  the  testator's  shoes  and  see  the  objects  which  the  will  effects. 

Charter  v.  Charter.  L.  R.,  7  E.  and  I.,  App.  364. — Lord  Cairns  stated  :  "  The  Court  has  a 
right  to  ascertain  all  the  facts  which  were  known  to  the  testator  at  the  time  he  made  his  will, 
and  thus  to  place  itself  in  the  testator's  position  in  order  to  ascertain  the  bearing  and  appli- 
cation of  the  language  he  uses. ' ' 

(■raven.  &  Harvey-Bathurst  v.  Errington  dh  others,  37  L.  T.,  338 — Lord  Cairns,  L.  C.  : 
"}In  construing  the  will  of  the  testator  we  should  put  ourselves  as  far  as  we  can  in  the 
position  of  the  testator  and  interpret  his  expressions  as  to  persons  and  things  with  reference 
to  that  degree  of  knowledge  of  those  persons  and  things  which  so  far  as  we  can  discover  the 
testator  possessed. 

Bentham.  v.  Wilson,  17  Ch.  D.,  262. — The  testator  gave  one-third  of  his  property  to  his 
first  cousins  and  children  and  grandchildren  of  first  cousins.  The  Court  intimated  that 
evidence  that  the  testator  was  in  the  habit  of  describing  the  children  of  his  first  cousins  as 
second  cousins  would  not  be  admissible. 

Uptoji  v.  Jeans,  W.  N.  (1895),  98.— The  testator  left  his  property  to  his  "  children." 
He  had  no  children  but  evidence  was  admitted  to  show  that  he  was  in  the  habit  of  calling  his 
wife's  children  by  a  previous  husband  his  children  and  they  were  intended  to  take  under  the 
gift— See  also  In  Be  Deakin  Starhey  v.  Eijres,  1894,  3  Ch.,  565. 

This  section  embodies  the  result  of  the  cases  under  the  English  Law. — See  Williams  on 
Executors,  10th  Edn..  903,  et  seq..  see  Inncs  v.  Sayer,  3  Mac.  and  G.,  606,  615;  Feltham's  Trust, 
1  K.  and  J.,  528:  Berna^coni  v.  Atkinson,  10  Hare,  345;  Jeffries  v.  Mitchell,  20  Beav.,  15; 
Wate.rpar  v.  Fennell,  7  H.  of  L.  650;  Oarner  v.  Garner,  29  Beav.,  114;  Webber  v.  Stanley,  16  C. 
B.,  N.  S.,  698  ;  and  Charter  v.  Charter,  L.  R.,  7  H.  L.,  364.  In  Be  Taylor  (34  Ch.  D-,  255),  it  was 
said  that  evidence  of  the  circumstances,  the  habits  and  the  state  of  the  family  of  the  testator 
at  the  time  he  made  his  will,  was  admissible  so  as  to  put  the  Court  in  the  position  of  the  testator 
in  order  to  ascertain  the  bearing  and  application  of  the  language  which  he  had  used,  and  to 
ascertain  whether  there  existed  any  person  or  thing  to  which  the  whole  description  given  in 
the  will  coidd,  with  sufficient  certainty,  be  applied.  It  was  also  held  in  that  case  that 
evidence  of  the  declarations  of  the  testator  as  to  whom  he  intended  to  benefit,  or  supposed 
lie  liad  benefited,  coidd  only  be  received  where  the  description  of  the  legatee  or  of  the  thing 
bequeathed  was  equally  applicable  in  all  its  parts  to  two  persons  or  to  two  tilings  ;  see  also 
In  re  Wolvorton  EstateJ.  L.  R..  7  Cii.  J)..  197.  There  is  a  legacy  was  left  by  the  testator  to  the 
childrenof  his  daughter  other  than  Thomas  Fisher,  of  B.  Street,  Bath.  There  was  a  Thomas 
Fisher  of  B.  Streeti!^  Bath,  a  married  man;  but  there  was  also  a  Henry  Tom  Fisher,  of  B. 
Street.  Bath,  his  son  ;  and  it  wa.s  held  that,  although  Tiiomas  Fisher  answered  the  descrip- 
tion, and  his  son's  name  was  not  Thomas  but  Tom,  parol  evidence  might  be  given  to  show 
which  was  intended— See  also  Farrer  v.  St.  Catherine's  Coll..  L.  R.,  16  Eq.,  19;  Garland  v. 
Beverley,  L.  R.,  9  Ch.  D..  213. 

Evidence  is  admissible  to  show  %vliat  is  parcel  and  what  is  not.  Thus,  where  a  testator 
devinedhis  Eriton  Ferry  Estate,  with  all  manors,  e^c,  and  afterwards  described  it  as  in  Glam- 
organshire, evidence  was  held  to  be  admissible  to  show  that  the  estate  comprised  other  landa 
in  Brecon— Dof  V.  £ar/ o/ Jersey.  3  B.  and  C,  870.  So  evidence  may  be  given  to  show  that 
«fter-acquired  lands  had  been"  treated  as  additions  to  an  estate  devised— Co s//e  v.  Fox,  L. 
R.,  1 1  Eq.,  542. 
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So  where  the  context  shows  that  words  have  been  used  in  a  special  sense,  evidence  may  be 
given  to  show  in  what  sense  they  were  nsed — M illurd  v.  Bnilp;/.  L.  R.,  I  Eq.,  378.  And  if  the 
testator  has  been  in  the  liabit  of  calling  persons  or  tilings  by  particular  names,  evidence  of 
this  is  in  general  admissible — Lee  v.  Pain.  4  Hare,   251. 

If  a  parti'-iilar  descrijition  fully  ai)plies  to  an  object  kiioM  ii  to  the  testator,  and  to  no  other, 
there  is  no  ambiguity,  and  evidence  will  not  be  admitted  to  show  tliat  there  lias  been  a  mis- 
take and  that  anotlier  object  was  meant.  Thus,  where  a  testator  appointed  as  one  of  liis  exe- 
cutor. Francis  Courtcnay  Thorpe  of  Hampton,  and  there  was  living  a  youtli  of  12  years  of  aee 
to  whom  the  name  and  description  fidly  ap))licd.  tlie  Court  refused  to  admit  evidence  to  sliow 
that  the  testator  intended  the  father  of  the  youth  whose  name  was  Francis  Corbet  Thorjte — 
In  the  Goods  of  Ped.  L.  R.,  2  P.  and  D..  40  ;  see  Holnics  v.  ('ttsfaure.  12  \'e.s..  279.  Wherf.  how- 
ever, there  is  an  ambiguity,  evidence  will  be  admitted,  as  where  a  testator  ap])ointed  as  exe- 
cutor his  nepnew  A  B.  and  at  the  time  of  the  execution  of  that  will  that  tliere  was  living  the 
son  of  the  brotlier  of  the  testator  of  that  name,  with  wliom,  liowever.  the  testator  was  not 
on  terms  of  intimacy,  anil  there  was  also  a  jjerson  of  the  same  name  who  was  the  nephew  of 
the  testators  wife.  wJio  iiad  lived  with  liim  for  many  j^ears  and  who  latterly  had  managed  his 
business,  the  Court  received  evidence  of  the  circumstances  in  which  the  testator  was  placed  at 
the  time  of  the  execution  of  the  will  anrl  of  the  sense  in  which  he  was  accustomed  to  use  the 
term  "nephew" ',  in  order  to  ascertain  the  person  indicated  <^Granf  v.  Grant,  L.  R..  2  P.  and  D., 
8)  for  when  a  word  is  used  in  a  will  as  part  of  the  description  of  a  person  specified  by  name, 
and  is  applicable  lo  persons  so  named  in  an  ordinary  and  po})ular  sense  as  well  as  in  a  strict 
and  primary  sense,  an  ambiguity  is  raised. 

Evidence  will  be  admitted  to  explain  a  nick-name. — Beau7/io)it  v.  Fell,  2  P.  Wms.,  141  ; 
Baylis  V.  Attorney-General,  2  Atk.,  239  :  but  not  to  till  up  a  blank — Winn  v.  Littleton.  2  Ch. 
Ca.,  51  ;  Hnnt  v.  Hort.  3  Bro.  C.  C  311  :  Baylis  v.  Attorney-General,  2  Atk.,  239.  But  it  has 
been  held  that  a  description  by  initials  is  a  sufficient  description,  as  where  a  legacy  was  to  be 
given  to  ilrs.  C.  and  evidence  will  be  admitted  to  show  who  was  intended — Abbott  v.  Massie, 
3  Ves..  148. 

In  cases  of  an  imperfect  description,  as  where  a  blank  is  left  for  the  Christian  name,  thus, 
"to  Price  the  son  of  Price,"  Price  v.  Page.  4  Ves.,  08O:  or  for  the  surname,  thus, 

"  to  Percivai of  Brighton"^ — In  the   Goods  of  DeBosaz,    L.    R.,  2  P.  D.,  66;  PA/Z^/y^s  v. 

Barker,  1  Sim.  and  C4.,  587,  the  Court  will  admit  evidence  of  circumstances  vmder  which 
the  deceased  made  his  will  and  of  the  persons  about  him,  in  order  to  satisfy  itself  who  was- 
meant  by  the  imperfect  desciiption.  But  a  legacy  to  Mr. ;  Boylis  \.  Attorney- 
General,  2    Atk.,  239 — or   to  Lady .Hunt  v.  Hort.  3  Bro.  C.  C,    311 — cannot  have  any 

effect  given  to  it. 

A  testator  clearly  cannot  be  taken  to  have  meant  to  benefit  a  person  of  whose  existence  he 
was  not  aware,  even  if  that  person  fully  answers  to  the  description.  In  Doe  d.  Thomas  v.  Ben- 
yon  (12  Ad.  and  E.,431),  there  was  a  devise  to  "Mary  Elizabeth  and  Ann,  the  daughters  of 
Mary  Benyon.""  At  the  date  of  the  will  ^lary  Benyon  had  two  legitimate  daughters,  named 
]\Iary  and  Ann,  living,  and  an  illegitimate  daughter,  named  Elizabeth.  This  illegitimate 
daughter  claimed  under  the  devise  as  one  of  the  persons  designated  by  the  will  and  fuUy 
answering  the  description.  Extrinsic  evidence,  however,  was  admitteil  to  show  that  Mary 
Benyon  formerly  had  a  legitimate  daughter  named  Elizabeth  who  died  some  years  before 
the  execution  of  the  will,  and  that  the  testator  did  not  know  either  of  her  death  or  of 
the  birth  of  the  illegitimate  daughter. 

When  a  legatee  is  one  accurately  described  in  a  will,  and  the  same  name  is  again  mentioned 
without  any  additional  description  or  anything  which  can  in  any  way  aj)p!y  to  any  other 
person  evidence  is  not  admissible  to  show  that  a  different  person  was  intended,  but  the  will 
must  be  read  as  having  reference  to  the  same  person  who  was  before  accurately  described — 
Webber  v.  Corbett,  L.  R.,  16  Eq..  515  ;  Doe  v.  Westluke.  4  B.  and  A.,  57  :  as  where  a  person  who 
had  two  nieces,  the  daughters  of  difi'erent  ])ersons.  one  named  Laina  W..  and  the  other.  Laura 
r.  T.  W..  gave  a  legacy  to  "  Laura  W.  the  daughter  of  my  brother  .1.  H.  W."  and  after 
certain  other  legacies,  the  residue  to  "Laura  AV."  Cases,  however,  of  this  kinfl  are  to  be 
distinguished  from  that  of  Bennett  v.  Marshall  (2  K.  and  J..  74(1),  in  which  there  were  two 
jjersons  in  the  same  degree  of  relationship  to  the  testator,  one  named  William  Marshall  and 
the  other  William  John  Marshall.  There  it  was  decided  that  they  were  entitled  both  to  be 
regarded  as  simply  William  Marshall,  and  there  wfis  therefore  a  latent  ambiguity,  to  remove 
which  evidence  was  admitted  to  show  which  William  .Marbliall  was  meant.  So.  in  />ot-  v. 
Allen  (12  A.  and  E.,  451),  where  the  devise  was  to  John,  the  grandson  of  /',  charged  with  lega- 
cies to  his  brothers  and  sisters,  and  tiiere  were  two  grandsons  of  B.  named  John,  one  of 
whom  had  brothers  and  sisters,  and  the  other  had  one  brother  and  one  sister,  parol  evidence 
was  admitted  in  favour  of  the  latter,  the  reference  to  the  brothers  and  sisters  being  held  to  be 
no  part  of  the  description — See  Doe  v.  Westlake.  4  B.  and  .Aid.,  57. 
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In  Millard  v.  liaiUi/  (L.  R..  1  Eq..  :578).  there  was  a  bequest  of  33  shares  in  tlie  E.  Gas  Co. 
amongst  the  testator's  four  children,  followed  by  a  bequest  of  '"the  remaining  shares"  to- 
iler godchild.  The  number  of  shares  held  by  the  testator  was  74,  of  which  37  were  original 
paid-up  shares  of  £35  each,  and  37  new  £25  shares,  on  which  £15  had  been  paid  and  which 
had  been  allotted  to  the  original  holders  by  way  of  bonus,  a  ne^v  share  having  been  issued  for 
each  original  share.  Parol  evidence  was  held  not  to  be  admissible  for  the  purpose  of 
showing  that  the  testator  was  in  the  habit  of  treating  and  intended  to  treat  the  shares 
as  double  shares,  so  as  to  pass  to  her  godchild,  by  the  residuary  gift,  four  double  and 
not  forty-one  single  shares.  Wood,  V.^C,  said:  '■However  much  one  may  legret  the 
result,  I  cannot  treat  the  description  of  these  shares  as  being  of  double  and  not  of 
single  shares.  Tiie  authorities  show  that  in  particular  countries  there  may  be  particular 
denominations  used  for  measures  of  land  or  other  things  of  univeisal  application  in  the 
district,  and  that  parol  evidence  is  admissible  for  the  purpose  of  explaining  the  custom 
of  the  district,  of  the  usage  or  of  the  ])articular  class  of  persons  to  whom  the  testa- 
tor belonged.  But,  whereas,  in  this  case,  these  new  shares  appeared  on  the  register  in 
different  numbers  from  the  original  shares  and  one  at  least  of  the  holders  had  dealt 
with  tliem  separately  from  his  original  shares,  I  cannot  hold  that  there  is  any  evidence 
admissible  to  sliow  that  the  shares  were  treated  by  all  holders  as  double  shares,  I  must 
take  things  as  I  find  them,  and  I  cannot  allow  particular  expressions,  said  to  have  been 
used  by  the  testatrix,  to  prevail  where  they  are  not  the  general  language  universally 
applicable  to  the  particular  subject-matter."  .See  SJwre  w  Wilson,  <J  CI.  and  F.,  558 : 
Crosley  v.  Clare.  3  Sw.,  320,  n.  Where  the  meaning  of  a  will  is  doubtful,  the  Court 
may  assist  its  constmction  by  evidence  of  the  state  of  the  testator's  property  at  the  time 
when  it  was  made,  but  where  the  words  are  plain,  no  such  extrinsic  aid  can  be  resorted 
to,  to  give  them  a  different  meaning — Hensman  \.  Fryer,  L.  E.,  3  Ch.,  420:  Page  \. 
Leapingwell,  18  Ves.,  4(56.  If  no  one  fully  answers  the  name  or  description  of  the 
legatee  under  the  will,  the  Court  will  receive  evidence  in  order  to  ascertain  whether  there 
exists  anj'^  person  to  whom  the  name  or  description  can  be  reasonably  and  with  sufficient 
accuracy  applied—/?*  the  Goods  of  Brake,  L.  R.,  6  P.  D.,  217  ;  Charter  v.  Charter,  L.  R., 
7  E.  and  I.  A..  364,  p.  377.  Thus,  where  a  testator  appointed  William  McC.  of 
Canonbury,  executor,  and  the  only  persons  at  all  answering  the  description  were  Thomas 
.McC.  and  William  Abraham  McC.,  extraneous  evidence  was  received  showing  that  the 
only  person  of  the  name  of  McC,  with  whom  the  testator  was  acquainted,  was  Thomas 
McC,  and  he  was  thus  identified  as  the  person  intended  by  the  testator.  See  Law  of 
Wills  in  India,  pp.  134—137. 

63.     Where  the  words  used  in  the  will  to  designate  or  describe  a  legatee, 

or  a  class  of  legatees,  sufficiently  show  what  is  meant, 

^criSn^oTo^jecr       ^'^  P^i'^^i"  "^  ^^e  name  or  description  shall  not  prevent 

the  legacy  from  taking  effect.  A  mistake  in  the  name 
of  a  legatee  may  be  corrected  by  a  description  of  him.  and  a  mistake  in  the 
description  of  a  legatee  may  be  corrected  by  the  name. 

Illustrations. 

(a)  A  bequeaths  a  legacy  "  to  Thomas,  the  second  son  of  his  brother 
John."  The  testator  has  an  only  brother,  named  John,  who  has  no  son 
named  Thomas,  but  has  a  second  son,  whose  name  is  William.  William 
shall  have  the  legacy. 

Stock-dale  v.  Bnshby,  19  Ves.,  38];  see  Mostyn  v.  Mostyn,  17  Beav..  323. 

(h)  A  bequeaths  a  legacy  "  to  Thomas,  the  second  son  of  his  brother 
John."  The  testator  has  an  only  brother  named  John,  whose  first  son  is 
named  Thomas,  and  whose  second  son  is  named  William.  Thomas  shall 
have  the  legacy. 

Newbolty.  Price,  H  Him.,    354  ;  see    GiUettx.    G'awe,  L.  R.,    HI    Eq.,    29:   In  re    Nunn's 
Trusts,  L.  R.,  19  Eq.,  331. 

(c)  The  testator  bequeaths  his  property  "  to  A  and  B,  the  legiti- 
mate children  of  C."     C  has  no  legitimate   child^  but  has  two  illegitimate 
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children,  A  and  B.     The  bequest   to  A  and  B  takes  effect,  although  they  are 
illegitimate. 

Standen  v.   Standen,  2   Ves.,   589.  I 

{d)  The  testator  gives  his  residuary  estate  to  be  divided  among 
*'  his  seven  children,"  and  proceeding  to  enumerate  them,  mentions  six 
names  only.  This  omission  shall  not  prevent  the  seventh  child  from  taking! 
a  share  with  the  others. 

(e)  The  testator  having  six  grandchildren,  makes  a  bequest  to  ' '  his 
six  grandchildren,"  and  proceeding  to  mention  them  by  their  Christian 
names,  mentions  one  twice  over,  omitting  another  altogether.  The  one 
whose  name  is  not  mentioned  shall  take  a  share  with  the  others. 

Garth  v.  Meyrich,  1  Bro.  C.  C,  30. 

(/)  The  testator  bequeaths  "  1,000  rupees  to  each  of  the  three 
children  of  A.""  At  the  date  of  the  will,  A  has  four  children.  Each  ol 
these  four  children  shall,  if  h'^  survives  the  testator,  receive  a  legacy  of 
1,000  rupees. 

Rajah  Rao  Vinkata  S.  Rama  K.  Rao  v.  Court  of  Wards,  I.  L.  R.,  20  Mad.,  167  ;  I.  L.  R., 
22  Mad.,  383. — A  bequest  was  made  to  a  person  whom  the  testator  falsely  described  as  his 
"  aurasa  "  or  "  naturally  born  "  son.  This  false  description  not  involving  any  condition 
that  the  legatee  should  be  the  testator's  son,  did  not  invalidate  the  bequest  to  the  designated 
person,  see  Fanindra  Deb  Raikot  v.  Rajeswar  Dass,  I.  L.  R.,  11  Cal.,  463,  distinguished. 

Faniiidra  Deb  Raikot  v.  Rajesivar  Dass  and  others,  I.  L.  R.,  11  Cal.,  iC^S.—Held  upon  the 
true  construction  of  an  "  angikar  patro  '"  whereby  an  estate  was  given  to  the  donee  in  virtue 
of  his  being  adopted  son  "  of  the  donor  that  the  gift  did  not  take  effect,  inasmuch  as  the 
adoption  was  invalid. 

Bireswar  Mukerjee  v.  Ardha  Chander  Roy,  I.  L.  R.,  19  Cal.,  452. — Where  in  a  will  there 
was  a  clear  indication  of  the  testator's  intention  before  making  an  adoption  to  give  the 
greater  part  of  his  property  to  the  bo}^  whom  he  was  about  to  adopt  and  the  bequest  was  by 
name  who  was  not  selected  as  being  the  adopted  son. 

Held  that  the  bequest  was  effectual  notwithstanding  that  there  had  been  no  adoption. 

Subrarayer  and  others  v.  Subbammul  and  others,  4  C.  W.  N.,  p.,  805. — Assuming  that 
the  Respondent  was  not  validly  adopted  by  the  testator  it  was  held  on  the  construction  of  the 
will,  that  he  took  as  a  "  persona  designata,  and  that  the  gift  to  him  was  not  conditional  an 
adoption.  See  Xidhoomoni  Debya  v.  Saroda  P.  Mookerjee,  L.  R.,  3  I.  A.,  2  33  ;  Manmotko- 
nnth  Dey  v.  Onanthanoth  Dey,  2  In.  Jur.,  N.  S. — 24. 

See  also  the  following  cases  as  regards  a  gift  to  a  desciibed  person  :— 

Karamsi  Madhowji  v.  Karsandas  Natha,  I.  L.  R.,  20  Bom.,  718  ;  Abbu  v.  Kiippammal, 
I.  L.  R.,  16  Mad.,  355  ;  Shamavahoo  v.  Dwarkadas  Vasanji,  I.  L.  R.,  12  Bom.,  202  ;  Rangoov. 
Mudiyeppa,  I.  L.  R.,  23  Bom.,  296  ;  Suhbnrayar  v.  Subbammal ,  I.  L.  R.,  24  Mad.,  214 ; 
Lali  V.  Murlidhar,  I.  L.  R.,  24  All.,  195.  Totnkins  v.  Tomkins,  2  Ves.  Sen.,  564  :  Garvey  v- 
Hibbert,  19  Ves.,  124. 

In  applying  this  section  under  the  Hindu  Wills  Act,  in  which  it  has  been  embodied,  the 
words  '  son,'  '  sons,'  '  child,'  and  '  children  '  include  an  adopted  child  ;  and  the  word  'grand- 
children includes  the  children,  whether  adopted  or  natural  born,  of  a  child,  whether  adopted 
or  natural  born  ;  and  the  expression  '  daughter-in-law'  includes  the  wife  of  an  adopted 
son. — Act   XXI   of   1870,   s.    6. 

The  mistake  referred  to  in  this  section  niaj-  be  rectified  as  follows  : — 

1.  By  context. 

2.  By  parol  evidence. 

Where  a  legacy  is  given  "  to  my  namesake  Thomas,  the  second  son  of  my  brother,"  and 
the  testator's  brother  has  no  son  named  "  Thomas  ' "  but  his  second  son  is  named  "  William  " 
there  is  sufficient  certainty  in  the  description  to  enable  the  second  son  William  to  take — 
Stockdale  V.  Bushby,  19  Ves.,  381;  Bristow  v.  Bristoir.  '^  Beav.,  289  ;  Mostyn  v.  ilostyn,  11 
Beav..  323. 
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A  mistaken  omisfsion   of  tlie    name    of   the    legatee    may    be   supplied    by    the    context 
e.g.,  where  testator    gave    residue    of    his    estate  to    be   divided  among    his  "seven  children 
and   only    named    six  ;  as   where   a   bequest  is  made   to  six  grandchildren  by  their  names 
and   he  mentions   once,  twice   omitting  another — Garth  v.  Meyrick,  1  Bro.  C.  C,  30. 

It  may  be  stated  as  a  general  rule  that  a  Court  may  inquire  into  every  natural  fact  relating 
to  the  persons  who  claims  to  be  interested  under  the  will  and  to  the  circumstances  of  the  testator 
and  of  his  family  and  affairs  for  the  purpose  of  enabling  the  Court  to  identify  the  person  intended 
by  the  testator — Goods  0/ i?/-«A;e,  6  P.  and  D..  217  ;    t<t  Taylor,  34  CD., '255;  Drake  v  Drake 
8  H.  L.  C,  172. 

Where  a  blank  is  left  in  a  will  for  the  Christian  name  only  evidence  can  be  admitted  to  prove 
the  individual  intended — [Price  v.  Page,  4  Ves.,  680). 

No  evidence,  however,  can  be  admitted  to  till  in  a  complete  blank  left  for  a  leoatee's 
name — Miller  v.  Tr avers,  8  Bing.,  254. 

Webber  v.  Corhett,  L.  R.,  16  Eq.,  515. — Where  a  legatee  is  once  correctly  described  in  a  will 
and  the  same  name  is  mentioned  again  without  any  description,  evidence  is  not  admissible  to 
show  that  a  different  person  was  intended. 

The  general  rule  is,  that  where  the  name  or  description  of  a  legatee  is  erroneous,  and  there 
is  no  reasonable  doubt  as  to  the  persons  wlio  was  intended  to  be  named  or  described,  the 
mistake  shall  not  disappoint  the  bequest — Williams  on  Executors,  lOth  Edn.,  903.  See  also 
1  Jarm.,  p.  349,  et  seq. 

So,  where  there  is  no  doubt  as  to  the  Tierson  intended,  a  misdescription  of  character  will  not 
frustrate  the  bequest,  imless  the  false  character  attributed  by  the  testator  has  been  acquired 
by  fraud,  which  has  deceived  the  testator — Giles  v.  Gile-,  1  Keen,  685.  Thus  a  reputed  wife 
of  the  testator  w  ill  take  a  legacy  under  the  description  of  a  wife,  as  if  she  had  actually  filled  the 
character  of  lawful  wife  [ibid  ;  Pratt  v.  Mathew,  22  Beav.,  334) ;  but  where  a  legacy  was 
given  by  a  woman  to  a  man,  whom  she  believed  to  be  her  husband,  a  character  which  he  had. 
falsely  assumed,  the  Court  held  that  the  legacy  did  not  pass — Kennell  v.  Abbott,  4  Ves.,  802* 
see  also  Meluish  v.  Milton,  L.  R.,  3  Ch.  D.,  27  ;  Allen  v.  McPherson,  1  H.  L.  C,  191. 

Evidence  of  incontinence,  however,  is  not  admissible  to  defeat  a  legacy  to  the  wife  of- 
the  testator  under  the  description  of  his  chaste  wife — Kennell  v.  Abbott,  4  Ves.,  802. 

Where  a  legacy  is  given  to  a  person  under  a  particular  character  which  has  been  falsely  as- 
sumed, the  Court  must  be  satisfied  that  the  assumed  character  was  the  motive  for  the  bounty 
before  it  deprives  a  legatee  of  the  legacy — Rishton  v.  Cobb,  5  My.  and  Cr.,  150.  See  Bod- 
dington  v.  Clairat,  L.  R.,  25  Ch.  D.,  685.  In  Schlosf<  v.  Steibel  (6  Sim.,  1),  a  testator,  after 
mentioning  A  S,  whom  he  was  engaged  to  marry,  by  name,  and  alluding  to  his  intended' 
marriage,  bequeathed  £3,000  to  my  wife,  and  A  S  was  held  entitled  to  the  legacy. 

As  to  mistakes  in  the  description  of  a  class  of  legatees,  see  illustration  (/)  and  cases  cited 
thereunder. 

In  Harison  v.  Harison  (1  Russ.  and  My.,  72),  the  testator  bequeathed  "'  to  the  two  sons  and 
the  daughter  of  J  ££50  a  piece."  At  the  date  of  the  will  and  the  death  oftlie  testator,  AB 
had  one  son  and  four  daughters,  and  it  was  held  that  eacli  of  these  live  children  was  entitled 
to  a  legacy  of  £50. 

In  Lane  v.  Green  (4  DeG.  and  Sm.,  239),  under  a  becjuest  to  the  iour  sons  of  A,  he  having 
three  sons  and  a  daughter,  the  daughter  was  held  to  be  entitled  as  well  as  the  sons.  So,  in 
Garvey  v.  Hibbert  (19  Ves.,  125),  where  the  legacy  was  "  to  the  three  children  of  .4  the  sum  of 
£600  each, ' '  and  there  were  four  children  of  .4 ,  all  born  before  the  date  of  the  will,  it  was  held 
that  all  four  were  entitled  to  £600  each.  The  ground  upon  which  the  Court  proceeded  was 
that  there  had  been  a  mere  slip  in  expression  made  by  the  testator.  As  pointed  out  in  a  note 
to  the  report  of  the  case,  it  is  certainly  more  easy  to  infer  an  error  in  the  description  of  the  class 
of  legatees,  either  from  an  imperfect  knowledge  of  them  if  not  connected  with  the  testator,  or 
from  mere  inadvertence,  than  to  conceive  that  in  adopting  this  fonn  of  legacy  the  testator 
meant  to  exclude  a  particular  individual. 

A  gift  "  to  my  wife  A  ' '  will  not  fail,  though  the  wife  may  have,  after  the  execution  of  the- 
■will,  procured  a  divorce — See  In  re  Boddington,  L.  R.,  25  Ch.  D.,  685. 

Where  there  is  nothing  to  indicate  that  a  person,  described  as  the  wife  of  a  particular 
person,  but  who  is  not  the  wife  of  that  person,  was  personally  known  to  the  testator  or  known  to 
him  in  such  a  waj-  as  to  lead  to  the  inference  that  she  was  intended  bj'  the  testator,  a  gift  to  a 
wife  must  be  taken  to  mean  lawful  wife — Re  Davenport'' s  Trust,  1  Sm.  and  G.,  126,  as  where 
the  bequest  was  to  the  testator's  nephew  for  life,  and  after  death  to  his  wife  for  life,  afterwards 
to  her  children,  and  the  nephew  died  unmarried  in  the  lifetime  of  the  testator,  but  leaving  a 
Woman  who  was  reputed  to  be  his  wife.  In  that  case,  if  the  nephew  had  survived  the  testator 
and  had  married,  there  would  have  then  been  a  person  exactly  answering  the  description  in 
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tlie  will.  Where  there  is  a  gift  "  to  my  wife  ' '  tlie  testator  must  be  taken  to  consider  that  i 
there  was  some  [lersou  who  coiiki  take  under  tliat  designation.  He  cannot  be  supposed  to 
refer  to  any  future  wife  wiiom  he  might  marry,  for  a  subsequent  marriage  would  revoke  the 
Avill.  Accordingly,  under  such  a  gift  a  reputed  wife  [In  re  Petts.  27  Beav.,  570).  or  a  deceased 
wife's  sister,  whom  he  mav  have  married,  would  be  entitled  to  take — Prott  v.  Matheu;  22 
Beav.,  328,  p.  33"^ 

A  gift  to  the  wife  of  a  third  person  primd  facie  is  a  gift  to  the  person  who  was  the  wife  of 
that  person  at  the  date  of  the  will  and  not  an  after  taken  wife — Borehamv.  BigneU,  SHare, 
131.  In  likf  manner,  it  has  been  iield.  where  a  testator  referred  to  his  five  daughters  as  the 
wives  of  five  persons  named  and  gave  life-interests  in  separate  legacies  to  his  five  daughters 
and  afterwards  to  their  respective  husbands,  that  the  gift  to  t!ie  husbands  was  confined  to  their 
then  existing  husbands — Frcuiks  v.  Rrooker,  27  Beav..  ()35.  A  gift  to  the  husband  of  an 
unmarried  woman  vests  in  her  first  husband  {Radford  v.  Willis.  L.  R..  7  Ch..  7),  and  it  has 
been  held,  where  a  testator  devised  iJroperty  to  his  inimarried  daughter  for  life,  and  after  her 
death  in  trust  for  "  any  hnsband  with  whom  she  miglit  intermarry  for  his  life"  that  the 
husband  was  entitled  to  the  property,  although  he  had  been  divorced  and  married  again — 
Bidlamor  v.  Wynter,  L.  R.,  22  Ch.  D.,  610. 

In  the  absence  of  a  context  showing  a  contrary  intention  the  word  "  unmarried"  must  be 
•  construed  according  to  its  ordinary  or  primary  meaning  as  "  never  having  been  married" 
(Clarke  v.  f'ollis.  9  H.  L.  Ca.,  601).  and  accordingly,  where  property  was  given  by  will  in  trust 
for  A  for  life,  "  but  if  he  should  die  unmarried' '  to  be  equally  divided  among  the  children  of  B, 
and  A,  at  the  date  of  tlie  will  was  a  bachelor,  but  at  the  time  of  the  testator's  death  was  a 
widower,  it  was  held  that  the  gift  to  the  children  of  B  did  not  take  effect — Dalrymph  v.  Hall, 
L.  R..  16  Ch.  D.,  715.  The  word  ' '  inimarried,  ' '  however,  is  one  of  flexible  meaning  and  may 
be  held  to  mean  "not  having  a  husband" — In  re  Sergeant,  L.  R.,  26  Ch.  D.,  575.  Thus, 
where  there  was  a  gift  to  J.  if  she  be  "sole  and  unmarried"  and  she  married,  but  v.'as 
divorced  during  the  lifetime  of  the  testator,  it  was  held  that  she  was  entitled  to  the  gift — In  re 
Lesingham's  Trust,  L.  R.,  24  Ch.  D.,  703. 

In  the  case  of  a  gift  to  '"  a  son' '  or  ""  a  child' '  of  a  person,  it  will  go  to  the  son  or  child,  as 
the  case  may  be.  if  there  is  one  in  existence  at  the  time  of  making  the  will,  or,  if  there  is  no  sou 
or  child,  it  will  go  to  the  first  son  or  child,  who  comes  into  existence — Powell  v.  Dacies.  1  Beav., 
532.  Thus,  where  a  testator  tlevised  a  freehold  estate  for  life  to  A,  and  after  his  death  he 
devised  the  same  to  be  equally  divided  into  four  parts  between  one  child  of  .-1,  one  child  of  B, 
one  child  of  C,  and  one  child  of  D,  for  them  to  receive  the  rents  and  divide  the  money  between 
them  :  and.  provided  .4.  B,  C  and  D  should  never  have  any  lawful  children,  the  testator's 
desire  was  that  their  shares  should  go  to  their  next  of  kin,  and  at  the  time  of  making  the  will  and 
of  the  death  of  the  testator.  B  only  had  a  child,  namely,  a  daughter,  but  after  the  testator's 
death  B  had  a  son,  and  at  the  death  of  ,4  there  were  chihlren,  both  sons  and  daughters  of  A,  C 
and  D,  it  was  held  that  the  gift  to  one  "  one  child"  was  not  void  for  uncertainty  and  that  the 
eldest  child  of  J,  Cand  D,  respectively,  whether  a  son  or  daughter,  who  came  into  esse  after 
the  testator's  death  were  entitled — Ibid.  So  in  Ashburner  v.  Wilson,  17  Sim.,  214,  where 
there  was  a  devise  to  several  persons  of  life  and.  after  the  death  of  tiie  surviving  tenant  for  life, 
to  a  son  of  A.  tlie  testator's  nephew,  it  was  held  that  this  was  a  gift  to  tiie  first-born  sou  of 
nephew. 

Except  in  cases  of  portions  or  of  a  specially  qualifying  text  '"  eldest  son"  means  first-born 
soa— Meredith  v.  Treffri/.  L.  R.,  12  Ch.  D.,  170  :  Wilbrdlwm  v.  Scarisbrick.  1  H.  L.  C,  167.  The 
term  "  younger  son'"  similarly  is  to  be  construed  in  its  primary  signification — Ibid.  This 
construction,  however,  is  excluded  if  the  eldest  or  first  or  second  botn  is,  to  tlie  testator's 
knowledge,  dead,  or  if  he  speaks  of  a  son  who  is  not  first-born  as  "  becoming  eldest,"  or  of 
the  eldest  at  a  given  period,  or  for  the  time  being — 2  Jarm.,  213;  King  v.  Bennett,  4  M.  and 
W.,  36  :  Bathurst  v.  Errington.  2  App.  Ca.,  698  and  709  :  Livesey  v.  Livesey,  2  H.  L.  Ca.,  419; 
Bowles  V.  Boivles,  10  Ves.,  177. 

In  a  case  where  tlie  testatrix  gave  a  share  of  her  residue  to  her  "  cousm  Harriet  Cloak,'' 
it  appeared  that  she  had  no  cousin  of  that  name,  but  she  had  a  married  cousin,  Harriet  Crane, 
whose  maiden  name  was  Clonk,  and  she  had  a  cousin  J.  Cloak,  whose  wife's  name  was  Harriet, 
extrinsic  evidence  was  admitted  to  show  the  testator" s  knowledge  of.  and  intimacy  with,  the 
members  of  the  Cloak  family,  and  the  Court,  considering  that  "'  cousin"  might  be  understood  in 
the  popular  sense  as  the  wife  of  a  cousin,  held  that  Harriet  the  wife  of  J.  Cloak  was  entitled  to 
the  share  of  the  residue — In  re  Taylor  :  Cloak  v.  Hammond,  L.  R.,  34  Ch.  D.,  255.  See 
Grant  v.  Grant,  L.  R.,  5  C.  P.,  727.     See  Law  of  Wills  in  India,  pp.  143-4. 

In  In  re  Red  fern  (L.  R.,  6  Chan.  Div..  133),  the  testator  having  two  sons  and  five 
daughters,  divided  his  property  into  sevenths,  and  bequeathed  one-seventh  to  one  son,  and 
another  seventh  to  the  other  son.  He  then  bequeathed  the  "the  remaining  five-seventh" 
during  the  respective  lives  of  his  daughters^,  £,  f,  A  and  /:,  in  equal  shares,  for  their 
separate  use.     He  then,  after  the  death  of  .4,  gave  one-fiftli  of  the  fund  to  the  children  of  -4  ; 
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after  the  death  of  B,  one-fifth  to  the  children  of  B  ;  after  the  death  of  C,  one-fifth  to  the 
children  (not  of  C.  but)  of  D  ;  and  after  tlie  death  of  /'.',  one-fifth  to  the  children  of  E,  with 
poTver  to  the  trustees  "  until  the  share  of  the  said  trust-moneys  of  the  issue  of  any  of  my  said 
daughters  should  become  payable,  to  apply  the  same  by  way  of  maintenance."  Bacon.  V. 
C.,  held,  that  a  trust  had  been  unintentionally  omitted,  and  must  be  implied  after  the  death 
of  C  for  the  children  of  C,  similar  to  that  which  was  given  to  the  children  of  the  other  four 
daughters.  He  observed  that  the  testator  having  seven  children  had  made  an  equal  division 
of  all  liis  estate  among  them.  That  was  the  plain  meaning  and  intention  of  the  will.  The 
two  sons  had  been  given  their  shares  witiiout  limitation.  The  daughters'  interests,  which 
were  for  life  in  equal  shares,  he  ]>rotected  against  marital  influence  ;  and  then  he  provided, 
or  intended  to  provide  that,  upon  their  death,  their  ihildren  should  succeed  to  their  shares. 
"  I  am,"  he  said,  '"  to  gather  the  meaning  of  the  testator  from  the  words  in  which  he  has  ex- 
pressed his  meaning.  I  am  not  to  be  deterred  by  any  accidental  omission  from  putting  the 
true  signification  in  the  will,  and  I  am  not  to  substitute  what  some  blundering  attorney's 
clerk  or  law-stationer  has  written  in  the  will,  and  treat  that  blunder  as  if  it  was  the  intention 
of  the  testator." 

Similar  principles  were  acted  upon  in  Sweeting  v.  Fridemix,  L.  R.,  2  Jh.  I).,  413  ;  In 
re  IhtnieVs  SetUtmenf.'L.'R.,  ]  Ch.  D.,  375 ;  Greenwood  x.Greenvood,  L.  R..  5  Ch.  D..  954: 
The  Northern's  State.  L.  R..  28  Ch.  D.,  J  53  ;  and  MeUorv.  Dainfree.  L.  R.,  33  Ch.  D..  198. 

It  is  not,  however,  to  be  inferred  from  cases  of  this  kind,  that  words  may  be  inserted  upon 
mere  conjecture,  in  order  to  equalize  estates  created  bj'  several  distinct  and  independent 
devises  in  favour  of  persons  with  respect  to  whom  the  testator  has  expressed  no  uniformity  of 
purpose,  though  it  may  reasonably  be  conjectured  that  he  had  tiie  same  intention  as  to  all — I 
Jarm.,  400  (5th  Edn.)? 

64.     Where  any  word  material  to  the  full  expression 
When  words  may  be      oi    the  meaning  ha.s  been  omitted,  it  may  be  supplied 
supplied.  by  the  context. 

Illustration. 

The  testator  gives  a  legacy  of  '  five  hundred'  to  his  daughter  A,  and  a 
legacy  of  'five  hundred  rupees'  to  his  daughter  B.  A  shall  take  a  legacy  of 
five  hundred  rupees. 

This  section  apphes  to  Hindus,  etc.,  under  the  Hindu  Wills   Act  (XXI  of  1870),  s-  2. 

Abbott  v.  Middieton,  7  H.  L.  Cas.,  08.  p.  114. — In  this  case  Lord  Wij,sleydale  stated  : 
"  It  is  now  I  believe  universally  admitted  that  in  construing  a  will  (he  rule  is  to  lead 
it  in  the  ordinary  grammatical  sense  of  the  words  unless  some  obvious  absurdity  or  some 
repugnance  or  inconsistency  with  the  declared  intention  of  the  wiiter  to  be  extracted  from 
the  whole  instrument  should  follow  from  so  reading  it.  Then  the  sense  may  be  modified 
or  abridged  so  as  to  avoid  these  consequences  but  no  further.  Quite  consistently  with  this 
rule  words  and  limitations  mav  be  supplied  or  rejected  when  warranted  by  tlie  immediate 
context  as  the  general  scheme  of  the  will,  but  not  merely  on  a  conjectural  hj-pothesis  of 
the  testator's  intention,  however  reasonable  opposition  to  the  plain  and  obvious  sense  of 
the  instrument. 

Clayton  v.  GlengalL  1  Dr.  &  W.,  1.  at  p.  41. — Lord  St.  Leonards  stated  :  '"  It  is  true  I  am 
not  to  conjecture  or  guess  at  what  might  have  been  the  intention  of  the  parties ;  but  I  am  to 
consider  the  whole  instrument,  and  if  there  appear  a  plain  intention  to  give  interest  then, 
though  there  should  be  no  express  words  to  that  effect,  and  this  in  the  case  of  a  deed 
yet  I  am  bound  to  give  it  that  construction." 

In  all  cases  in  which  a  difficulty  arises  in  applying  the  words  of  a  will  to  the  person  of  a 
division  the  difficulty  or  ambiguitj-  whicli  is  introduced  by  the  admission  of  extrinsic  evidence 
may  be  rebutted  and  removed  by  the  jH-oduction  of  further  evidence  upon  the  same  subject 
calculated  to  explain  who  was  the  person  really  intended  to  take — under  the  wills  according 
to  the  maxim,    amhigiiitas  verharnm  latent  vereficatione  supplttur.     (Williams  on  Executors). 

It  must  be  clear  from  the  context  what  the  omitted  word  or  words  are — 
In   Kirlcputrick  v.  Kirkpatrick  ( 1 3  Ves.,  476),  where  there  was  a  gift  to  A  and  B,  and  if  either 
died  before  tiventy-ont   and  without  issue,    the  share  to  go  to  the   other,  and  if  both  died  with- 
out issue,  over,  the  words   '  under  ticenty-one'  were  supplied  in  the  latter  part. 

So.  wiiere  there  was  a  gift  of  the  interest  of  a  sum  of  money  to  A  for  life,  then  to  .6  for 
life  and  on  his  death  the  principal  to  go  to  his  child  or  children,  but  in  case  of  B  dying  before 
A,  principal  to  go  over,  the  words  "without  leaving  anti  child'  were  supplied — Abbott  v. 
Middleton.  7  H.  L.  C,  68. 
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So,  the  words   '  tvithont  issue'   were  read  as   '  witkoittleavtng  issue—liadford  \  Radior,! 
1  Keen,  486;  &G&Langw.  Pvgh,\Y.   and   C,  718,  where    'onmurriagt'  was  read  as  '«/21«r 
marriage.  ^^n/r 

In  some  cases  words  of  limitation  have  been  supphed  (Langton  \.  Langton  2  CI  and 
Fm.,  194);  also  [words  of  inheritance,  as  where,  under  a  limitation  to  the  first  son  and 
for  default  of  such  issue  to  the  second,  third,  and  every  other  son,  and  the  heirs  of  his  or  their 
bodies,  the  will  was  read  so  as  to  include  the  heirs  of  the  body  of  the  first  son,  as  well  as  of  th*. 
other  sona— Galley  v.  Barrington,  2  Bingh.,  387. 

Under  bequests  to  a  class  of  persons,  as  the  sons  and  daughters  of  a  named  person,  a  pfft  to 
one  by  her  Christian  name  alone  has  been  held  sufficient — Walker  v.  Tipping.  9  H.,  800  * 

So,  if  a  testator  arranged  the  clauses  of  his  will  in  numerical  orders,  words  of 
limitations  at  the  end  of  each  clause  may  be  held  to  have  reference  to  all  the  antecedent  devises 
in  that  clause — Collings  v.  EnHace,  4  M.  and  Sel.,  58. 

No  words  are  to  be  supplied  or  rejected  unless  there  cannot  be  any  rational  construction 
of  the  words  as  they  stand, — per  Lord  Eldon  in  CAamier.s  v.  i?az7,s /ore/,  19  Ves..  t)o4  •  see 
Williams  on  Executors,  10th  Edn.,  p.  935,— the  general  rule  of  construction  aoplicable  to 
wills  being  that  words  in  general  are  to  be  taken  in  their  ordinary  and  grammatical  sense 
unless  a  clear  intention  to  use  them  in  another  sense  can  be  "collected  See  Oen'mr  ■^' 
6'eor^e,    6   All.  H.  C.R.,  219.  '  ^^rgc  v. 

Transposition  and  change  of  ivords.~In  some  cases  to  effectuate  the  dear  intention  of 
the  testator,  a  transposition  of  names  will  be  allowed — Moseh/  v.  Massey,  8  East.  149  •  Doe 
V.  Allcock,  1  B.  and  Aid.,  137.  In  Hart  v.  Tulk  (2  DeG.  M.  and  C4.,  300),  where  a  testator, 
in  a  will  which  contained  numbered  schedules,  referred  to  one  number  by  mistake  for  an 
other,  the  mistake  was  corrected. 

The  word    '  or  '  has  been  frequently  changed  into   '  and  '—See  Walsh  v  Peterwi/   •-'  Aft 
193  ;  Greated  v.  Greated,  29  Beav.,  621.  '      '  "'  ' 

So  •  and  '  is  sometimes  read  '  or  '  {see  In  re  ISaunders,  L.  R.,  1  Eq.,  675 ;  Kirbride'ff 
Trusts,  L.  R.,  2  Eq.,  400),  as  where  there  is  a  gift  to  a  class  of  jiersou  at  a  particular  time  and 
such  of  them  as  shall  be  living  at  a  particular  time— B ether ingham  v.  Oakman,  2  Y.  and 
C.  (Ch.),  299. 

The  change  will  not  be  allowed  to  defeat  a  vested  legacy  ;  thus,  where  a  legacv  is  oiven 
over,  if  the  legatee  should  die  in  the  lifetime  of  A  and  B,  the  tenants  for  life,  this  means 
in  the  lifetime  of  both,  and  if  he  survive  either,  he  will  beentitled— Z)a?/ v.  Day,  Kay,  703. 

In  Mellorv.  Daintree  (L.  R.,  33  Ch.  D.,  198),  North,  J.,  discussed  the  principles  upon 
which  the  Court  acts  m  supplying  by  reference  an  omission  in  a  will.  There  the  testator 
devised  and  bequeathed  his  real  and  personal  estate  to  trustees,  on  trust,  as  to  one  moietvof 
the  personalty  and  a  specific  part  (being  about  half  in  value)  of  his  realty,  to  accumulate  "the 
income,  until  B  should  attain  twenty-five  or  die,  whichever  should  first  happen,  in  case 
cither  of  such  events  should  happen  within  twenty-one  years,  from  his  own  death,  but, 
in  case  that  period  should  expire  before  either  of  such  events  should  happen,  upon  trust' 
to  pay  the  income  to  B,  if  living,  from  the  expiration  of  such  period,  until  he  should' 
attain  twenty-five  or  die,  whichever  should  first  happen,  and.  subject  as  aforesaid  the 
testator  directed  the  moiety  should  be  held  in  trust  for  B  absolutelv,  in  case  he  should 
attain  twenty-five,  and,  in  case  he  should  die  under  twenty-five,  leaving  a  son  or  sons 
him  surviving,  who,  or  any  one  of  whom,  should  attain  twenty-one,  the  moiety  was, 
subject  as  aforesaid,  to  be  held  in  trust  for  the  only,  or  if  more  than  one,  the  first  surviving' 
son  of  B,  who  should  attain  twenty-one.  And,  the  testator  directed  that  the  second 
moiety  of  the  personalty  and  the  rest  of  the  realty  should  be  held  in  trust  to  accumulate 
the  income  until  D  should  attain  twenty-five  or  die,  whichever  should  first  happen 
within  the  period  of  twenty-one  years  from  his  own  death,  and  in  case  that  period  should 
expire  before  either  of  such  events  should  happen,  then  upon  trust  to  pay  the  income  to  D  (if 
living)  from  the  expiration  of  such  period  until  he  should  attain  twenty-five  or  die,  which- 
ever should  first  happen,  and,  subject  as  aforesaid,  the  testator  directed  that  the  moiety 
should  be  held  in  trust  "  for  such  only  surviving  son.  or  if  more  than  one  surviving  son.  for 
the  eldest  of  such  surviving  sons  absolutely. ' '  But,  in  case  D  should  leave  no  son  him 
surviving,  the  property  was  to  be  held  in  trust  for  It  absolutely.  B  was  a  stranger  in 
blood  to  the  testator  ;  D  was  the  testator's  nephew.  D  attained  twenty-five.  It  was  held, 
that  having  regard  to  the  whole  scheme  of  the  will,  an  absolute  gift  on  the  second  moiety 
to  D  at  twenty-five  must  be  implied. 

Omissions  may  be  supplied  in  the  case  of  independent  gift  to  strangers  as  well  as  in  the 
case  of  a  series  of  gifts  to  children  of  a  testator  or  to  members  of  a  class— Mellor  v.  Daintree, 
L.  R..  33  Ch.  D.,  198. 
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In  TheMuson  v.  Lord  Rendlesham  (7  H.  L.  Ca.,  429),  Lord  Cranworth  said  the  rule  uni- 
versally recognised  and  acted  upon  is  that  "  words  are  to  be  construed  according  to  their  plain 
ordinary  meaning,  unless  the  context  shows  them  to  have  been  used  in  a  different  sense,  or  unless 
the  rule,  if  acted  upon,  would  lead  to  some  manifest  absurdity  or  incongruity,"  and  acting  upon 
his  principle,  Chitty,  J.,  inserted  the  words  "  the  said  Croxton  Estate  "  in  place  of  the  words 
"  the  said  Lea  Knowl  Estate,"  wliere  it  appeared  that  the  latter  words  had  been  inserted  in  a 
will  through  an  obvious  clerical  error,  and  the  proper  correction  could  be  gathered  from  the 
context — I  tire  Noithern  Estate:  Salt  v.  Pyin,  L.R.,  28  Ch.  D.,  153;  see  Jihode^i  v.  Rhodes 
L.  R.,  7  Ap.  C,  192.     See  Law  of  Wills  in  India,  p.  147. 

Somewhat  similar  principles  were  acted  upon  in  Sivnetmg  v.  Prideaux,  L.  R..  2  Ch.  D.,  413  ; 
/«  re -ffcc^/tr/i,  L.  K.,  6  Ch.  D.,  133:  /w  re  Daniel's  Settlement,  L.  R.,  I  Ch.  D.,  375;  Green- 
iroodY.  Greenwood,  L.  R.,  5  Ch.  D.,  954. 

65-     If  the  thing  which  the  testator  intended  to  bequeath  can  be  suffi- 

„  .    ,.        ^  cientlv   identified   from  the    description  of  it  given  in 

ous  particulars  in  des-     the   will,  but  some  parts  of  the  description  do  not 

cription  of  subject.         apply,  such  parts  of  the  description   shall  be   rejected 

as  erroneous,  and  the  bequest  shall  take  effect. 

Illustrations. 

(a)  A  bequeaths  to  5  "  his  marsh  lands  lying  in  Z,  and  in  the  occupa- 
tion of  X."  The  testator  had  marsh  land  lying  in  L,  but  had  no  marsh  lands 
in  the  occupation  of  X.  The  words  ' '  in  the  occupation  of  X  "  shall  be 
rejected  as  erroneous,  and  the  marsh  lands  of  the  testator  lying  in  L  shall 
pass  by  the  bequest. 

(6)  The  testator  bequeaths  to  A  "his  zemindary  of  Rampore."  He 
had  an  estate  at  Rampore,  but  it  was  a  taluk,  and  not  a  zemindari.  The 
taluk  passes  by  his  bequest. 

This  section  is  embodied  in  the  Hindu  Wills  Act,  1870,  s.  2.  It  also  lays  down  the  rule  of 
"  falsa demon&tratio  non-nocet.''' 

Narayanasami  Gramani  v.  Periathambi  Gramani,  I.  L.  R..  18  Mad.,  461. — The  owner  of 
land  measuring  one  kani  and  three-quarters  died,  leaving  a  will  by  which  he  devised  one  kani 
thereof  to  the  plaintiff,  who  now  sued  to  recover  one  kani  selected  by  him  out  of  the  land. 

Held  that  the  plaintiff  had  the  right  to  make  his  selection  and  was  entitled  to  a  decree 

Tapley  v.  Eagleton,Ju.  R.,  12  Ch.  D.,  683. 

Morrel  v.  Fisher,  4  Ex.  591. — "  One  of  the  rules  of  construction  is  '  falsa  demonstratio 
7icn-nocet,'  which  means  that  if  there  be  an  adequate  and  sufficient  description  with  convenient 
certainty  of  what  was  meant  to  pass  a  subsequent  erroneous  addition  will  not  vitiate  it." 

Jarman  on  wills  states  :  "  That  where  tlie  description  is  made  up  of  more  than  one  part, 
and  one  part  IS  true,  but  the  other  false  then,  if  the  part  which  is  true  describe  the  subject- 
matter  with  sufficient  certainty,  the  untrue  part  will  be  rejected  and  will  not  vitiate  the  devise. 
The  characteristic  of  cases  within  the  rule  is  that  the  description  so  far  as  it  is  false  applies  te 
no  subject  at  all.  and  so  far  as  it  is  true  to  one  only" — Cowen  v.  Truefitt,  Ld.  (1899),  2  Ch.,  309. 

The  characteristic  of  cases  within  this  rule  or  maxim  is.  that  the  description,  so  far  as  it  is 
false,  applies  to  no  subject  at  all ;  and  so  far  as  it  is  true,  applies  to  one  only — ibid  ;  see  Webber 
V.  Stanley,  16  C.  B.  (N.  S.),  755.  Thus,  if  property  is  known  by  a  particular  name,  as  '  White 
Acre,'  and  is  devised  by  that  name,  it  will  be  sufficient,  although  it  may  also  be  described  as  in 
the  occupation  of  A  and  B,  when  in  fact  it  is  in  that  of  .-1  only — Blague  v.  Gold,  4  Cro.  Car.,  447. 

In  Doe  V.  Allen  (12  A.  and  E.,  451),  where  the  devise  was  to  John,  the  grandson  of  B, 
charged  with  legacies  to  his  brothers  and  sisters,  and  there  were  two  grandsons  of  B  named 
John,  one  of  whom  had  brothers  and  sisters,  and  the  other  not.  parol  evidence  was  admitted 
in  favour  of  the  latter,  the  reference  to  the  brothers  and  sisters  being  held  to  be  no  pavt 
of  the  description.     See  Doe  v.  Westlahe,  4  B.  and  Aid.,  57. 

A  devise  of  lands  at  .4  held  by  B  in  the  occupation  of  C,  will  not  pass  lands  not  in  Cs  occu- 
pation, there  being  other  land  in  his  occupation  held  under  the  testator  (Morrell  v.  Fisher,  4 
Exch.,  591),  or  where  there  is  property  answering  the  description,  no  other  property  will  pass — 
Webber  v.  Stanley,  16  C.  B.  (N.  S.),  698.     See  notes  to  next  section. 
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In  Sampson  v.  Sampiion{L.  K.,  8  P]q.,  479)  under  a  devise  of  four  /nen.^uages,  five  were, 
upon  the  context,  allowed  to  pass. 

As  to  the  property  the  subject  of  the  disposition,  evidence  is  always  admissible  to  show 
what  is  parcel  and  what  is  not.  Thus,  where  the  testator  devised  his  Briton  Ferry  estate 
with  all  manors,  etc.,  and  afterwards  described  it  as  in  Glamorganshire,  evidence  was  held  to  be 
admissible  to  show  that  it  comprised  other  lands  in  Brecon — Doe  v.  Earl  of  Jersey,  3  B.  and 
C,  870.  So  evidence  may  be  given  to  show  that  after-acquired  lands  had  been  treated 
as  additions  to  estate  devised  (Castle  v.  Fox,li.R.,  11  Eq.,  542),  and,  as  a  general  rule,  all 
facts  relating  to  the  subject-matter  of  a  devise  or  bequest,  such  as  that  it  was  or  was  not  in  the 
possession  of  the  testator,  the  mode  of  acquiring  it,  the  local  situation  and  the  distribution 
of  the  property  may  be  enquired  into — Doe  d.  TemplemanY.  Martin,  4  B.  and  Ad.,  771.  See 
s.  62,  supra. 

Where  there  is  property  answering  the  description  given  in  the  will  only  such  property 
passes  under  the  devise — Wehber  v.  Stanley,  16  C.  B.  (N.  S.),  698.  Accordingly,  a  devise  of 
all  the  testator's  land  situate  at  (?,  in  the  occupation  of  i9,  will  not  also  include  land  situate 
at  G,  but  in  the  occupation  of  J — Homer  v.  Homer,  L.  R.,  8  Ch.  D.,  758  ;  Morrell  v.  Fisher^ 
4  Exch.,  541.  Moreover,  where  a  testator  has  devised  all  his  lands  at  any  particluar  place, 
extrinsic  evidence  is  not  admissible  for  the  purpose  of  showing  that  he  intended  to  pass 
other  lands  not  situated  at  that  particular  place,  either  by  reason  of  such  other  lands 
having  been  enjoyed  with  the  lands  at  the  specified  place  for  a  lengthened  period  of  time,  or 
of  the  testator  having  dealt  with  them  as  one  property,  or  of  his  having  been  in  the  habit 
of  referring  to  them  as  forming  one  property  under  one  distinguishing  name — Doe  v. 
Greening,  3  M.  and  S.,  171 ;  Doe  v.  Barford,  4  M.  anc  >S.,  550  ;  Doe  v.  Chichester,  4  Dow.,  65  : 
see  Doe  v.  Earl  of  Jersey,  3  B.  and  C,  870.  But  a  devise  of  lands  "  at  or  near  A ' '  will  pass 
lands  immediately  adjoining  to  other  parish — Homer  v.  Homer,  L.  R..  8  Ch.  D.,  758.  In 
general,  however,  a  misdescription  of  a  tenure,  e.gr.,  freehold  for  leasehold  is  immaterial,  if  in 
other  respects  it  is  clearly  identified,  and  there  is  no  other  property  correctly  answering  the 
description  in  the  will — Gully  v.  Davis,  L.  R.,  10  Eq.,  562 ;  Hall  v.  Fisher,  1  Coll.,  47. 
Nothing,  it  has  been  said,  is  better  settled  than  that,  when  a  testator  gives  freehold  estate  at  a 
particular  place  and  it  turns  out  that  he  has  no  freehold  estate  at  that  place,  but  he  has  leasehold 
estate,  the  leasehold  estate  will  pass,  and  if  he  has  lands  in  fee  and  lands  for  years,  and 
devises  all  his  lands  and  tenements,  the  fee  simple  lands  pass  only,  and  not  the  leases  for 
years,  but  if  he  has  no  fee  simple,  the  leases  for  years  will  pass — GitUy  v.  Davis,  L.  R.,  10 
Eq.,  562  ;  Eose  v,  Barthtt,  Cro.  Car.,  292. 

Where  there  is  no  property  which  at  all  answers  to  the  description  in  the  will  the  bequest 
fails  entirely — Barber  v.  Wood,  L.  R.,  4  Ch.  D.,  885.     Law  of  Wills  in  India,  pp.  138-9. 

66-     If  the  will  mentions  several  circumstances  as  descriptive  of  the 

t    f  d         thing   which   the    testator   intends  to  bequeath,    and 

cription  may  not  be     there  is  any  property  of  his  in  respect  of  which  all 

rejected  as  erroneous.     ^^^^^     circumstances    exist,     the    bequest    shall    be 

considered  as  limited  to  such  property,  and  it  shall  not  be  lawful  to  reject 
any  part  of  the  description  as  erroneous,  because  the  testator  bad  other 
property  to  which  such  part  of  the  description  does  not  apply. 

Explanation. — In  judging  whether  a  case  falls  within  the  meaning  of 
this  section,  any  words  which  would  be  liable  to  rejection  under  the  sixty- 
fifth  section  are  to  be  considered  as  struck  out  of  the  will. 

Illustrations. 

{a)  A  bequeaths  to  B  "his  marsh  lands  lying  in  L,  and  in  the  occu- 
pation of  X."  The  testator  had  marsh  lands  lying  in  L,  some  of  which 
were  in  the  occupation  of  A',  and  some  not  in  the  occupation  of  X.  The 
bequest  shall  be  considered  as  limited  to  such  of  the  testator's  marsh  lands 
lying  in  L  as  were  in  the  occupation  of  X. 

(6)  A  bequeaths  to  B  "  his  marsh  lands  lying  in  L,  and  in  the  occupa- 
tion of  X,  comprising  1,000  bighas  of  land."  The  testator  had  marsh  lands 
lying  in  L,  some  of  which  were  in  the  occupation  of  X,  and  some  not  in  the 
occupation  of  A'.     The  measurement  is  wholly  inapplicable  to  the  marsh  lauds 
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of  either  class,  or  to  the  whole  taken  together.  The  measurement  shall 
be  considered  as  struck  out  of  the  will,  and  such  of  the  testator's  marsh 
lands  lying  in  L,  as  were  in  the  occupation  of  X,  shall  alone  pass  by  the 
bequest. 

This  section,  which  is  embodied  also  in  the  Hindu  V/ills  Act  (XXI  of  1870)  s.  2,  lays 
•down  the  principle  that,  in  cases  of  ambiguous  description,  if  there  are  several  terms  of 
■description  applied  to  the  subject-matter  of  a  devise  or  bequest,  every  such  term  may  be 
material ;  and  if  there  is  property  corresponding  with  that  which  is  devised  in  every  particular 
euch  property  alone  will  pass  to  the  exclusion  of  other  property  in  part  only  answering  the 
description.  For  instance,  where  the  testator  recited  that  he  was'seized  of  certain  lands  at 
A  subject  to  a  mortgage,  and  he  devised  the  said  lands,  this  was  held  not  to  include  lands  at 
A  which  were  not  mortgaged— Pm««w  v.  Pull  in,  3  Bing.,  47  ;  Smith  \.  Ridgway,  L.  R.  1 
Exch.  Ch.,  331.  See,  however,  Goodtitle.  v.  Southern,  1  M.  and  Sel.,  299;  Doivn  v.  Down,  7 
Taun.,  343,  in  the  former  of  which  cases,  under  the  description  of  "my  farm  of  White  Acre 
■in  the  occupation  of  .4,"  other  lands,  part  of  a  farm  not  in  A's  occupation,  were  held  to  pass. 

Illustration   (a)    to  this  section  follows  the  case  of  Morrell  v  Fisher,    4  Exch,,  591.     See 
aiote  to  preceding  section. 

67.     Where  the  words  of  the  will  are  unambiguous,  but  it  is  found  by 

extrinsic  evidence  that  they  admit  of  applications,  one 

ad^mSiWe  in'SasTof     Only  of  which  can  have  been  intended  by  the  testator, 

latent  ambiguity.  extrinsic  evidence  may  be  taken  to  show  which  of  these 

applications  was  intended. 

Illustrations. 

(a)  A  man  having  two  cousins  of  the  name  of  Mary,  bequeaths  a  sum 
of  money  to  "  his  cousin  Mary."  It  appears  that  there  are  two  persons, 
each  answering  the  description  in  the  will.  That  description,  therefore 
admits  of  two  applications,  only  one  of  which  can  have  been  intended  by 
the  testator.  Evidence  is  admissible  to  show  which  of  the  two  applications 
was  intended. 

See  Doe  v.  Hiscocks,  5  M.  and  W.,   303  ;  Grant  v.   Grunt,   L.  R.,  5  C.  P.,   727  ;  Fleming  y. 
Fleming,  1  H.  and  C,  242. 

{b)    A,  by  his  will,  leaves  to  B  "his  estate  called  Sultanpur  Khurd." 

It  turns  out  that  he  had  two  estates  called  Sultanpur  Khurd.     Evidence  is 

admissible  to  show  which  estate  was  intended. 

This  section  is  embodied  in  the  Hindu  Wills  Act  (XXI  of  1870),  s.  2. 

Indnr  Kumvar  v.  Jaipal  Kunwar,  I.  L.  R.,  15  Cal.,  725. — In  this  case  the  question  was 
whether  the  term  "  Maharini  Shabia  "  referred  only  to  the  elder  or  to  both  testators'  wives 
and  it  was  held  that,  extrinsic  evidence  of  his  intention  was  not  admissible,  but  that  true 
■construction  was  that  which  would  indicate  a  reasonable  and  probable  intention  consistent 
with  his  views  as  evidenced  by  his  conduct  and  will  generally.  Ahhott  v.  Middltton,  7 
H.  L.  C,  389,  referred  to. 

The  general  rule  is,  that  parol  evidence  of  the  testator's  intention  is  not  admissible 
unless  there  is  a  latent  ambiguity  (see  notes  to  s.  62),  (supra).  But  parol  evidence  is  admissible 
to  show  that  there  was  no  intention  that  the  instrument  shoidd  operate  as  a  will  (Lister  v.  Smith, 
3Sw.  andTr.,  282);  or  that  the  testator  was  induced  to  make  it  by  fraud  (Doe  v.  Allen,  8 
T.  R.,  147;  see  Sticklandx.  Aldridge,  9  Ves.,  519):  or  where  one  codicil  revokes  prior  ones 
and  another  confirms  them,  to  show  that  there  is  a  mistake — In  the  Goods  of  Thompson, 
L.  R.,  1  P.  and  D.,  8. 

This  rule  is  laid  down  in  Doe  v.  Hiscocks,  (5  M.  and  W.,  363 — 368).  It  is  only  in  cases 
of  the  description  mentioned  in  this  section  that  parol  evidence  of  intention  is  admissible — 
ih.,    369.     See  notes  to  s.  63  and  llustrations  (e)  and  (/)  to  that  section. 

Where  there  is  a  devise  of  the  Manor  of  Dale,  and  the  testator  had  two  manors  of  that 
name  (Doe  v.  Hiscocks,  5  M.  and  W.,  369),  or  there  is  a  gift  to  one,  and  tliere  are  two  persons 
■who  answer  the  description  (Careless  v.  Careless.  1  Mer.,  384),  parol  evidence  of  intention  is 
admissible.     See  Bennnelt  v.  Marshall,  2  K.  and  J.,  615. 
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Where  the  description  in  part  applies  to  one  person,  and  in  part  to  another,  evidence  of 
intention  is  inadmissible— See  Doe  v.  Iliscorks,  5  M.  and  W.,  363  ;  Garner  v.  Garner,  29  Beav., 
1 14 ;  and  where  there  is  a  person  who  does  answer  the  description,  parol  evidence  is  inad- 
missible to  show  that  another,  who  does  not,  was  intended — Delmere  v.  Rohello,  I  Ves.,  412  : 
In  the  Goods  of  Peel,  L.  R.,  2  P.  and  D.,  46. 

Where  no  person  properly  answers  the  description,  evidence  is,  in  general,  inadmissible — 
Drake  v.  Drake,  8  H.  L.  C,  172  ;   see  Mostyn  v.  Mostyn,  5  H.  L.  C,  168,  and  s.  63,  supra. 

In  Ogle  v.  Lord  Shcrhorne  (L.  R.,  4  Ch.  D.,  446).  it  was  held  tliat  a  bequest  of  a  silver  cup  of 
Lord  Sherborne  lapsed,  where  the  person  who  was  Lord  Sherborne  at  tiie  date  of  will  died 
before  the  testator  leaving  a  successor  to  the  title. 

In  In  re  Taylor  (L.  R.,  34  Ch.  D.,  255),  under  a  gift  to  the  testator's  "  cousin  Harriet  Cloak's 
extrinsic  evidence  having  been  admitted  as  to  the  testator's  knowledge  of  the  Cloak  family, 
on  Harriet  Cloak,  the  wife  of  a  cousin  named  Cloak,  was  held  to  be  entitled  to  tlie  exclusion 
of  a  married  cousin  named  Harriet  Crane,  but  whose  maiden  name  had  been  Harriet  Cloak. 

Where  a  legacy  was  given  by  the  testator  to  his  niece  E.  W.,  but  neither  the  testator  nor 
his  wife  had  any  niece  but  his  wife  had  a  legitimate  grandniece  and  an  illegitimate  grand- 
niece  both  named  E.  W.,  it  was  held  that  the  illegitimate  grandniece  could  not  come  into 
competition  with  the  legitimate  grandniece,  and  that,  as  there  was  no  latent  ambiguity, 
evidence  could  not  be  admitted  to  show  that  the  other  grandniece  was  intended — /><  re  Fish 
(1894),  2  Ch.,  83 

See  Underbill  &  S.  Strahan,  pp.  35,  et  seq. 

Extrinsic   evidence  68.     Where  there  is  an  ambiguity  or  deficiency 

oTS^^nt^^ambiluitl  on  the  face  of  the  will,  no  extrinsic  evidence  as  to  the 
or  deficiency.  intentions  of  the  testator  shall  be  admitted. 

Illustrations. 

(a)  A  man  has  an  aunt  Caroline  and  a  cousin  Mary,  and  has  no  aunt 
of  the  name  of  Mary.  By  his  will  he  bequeaths  1,000  rupees  to  "  his  aunt 
Caroline"  and  1,000  rupees  to  "  his  cousin  Mary,"  and  afterwards  bequeaths 
2,000  rupees  to  "his  before-mentioned  aunt  Mary."  There  is  no  person 
to  whom  the  description  given  in  the  will  can  apply,  and  evidence  is  not 
admissible  to  show  who  was  meant  by  "  his  before-mentioned  aunt  Mary." 
The  bequest  is  therefore  void  for  uncertainty  under  the  seventy -sixth 
section. 

(6)    A  bequeaths  1,000  rupees  to  ,  leaving  a  blank  for  the  name 

of  the  legatee.  Evidence  is  not  admissible  to  show  what  name  the  testator 
intended  to  insert. 

(c)     A  bequeaths  to  B  rupees,  or  "  his  estate  of  ." 

Evidence  is  not  admissible  to  show  what  sum  or  what  estate  the  testator 
intended  to  insert. 

This  section  is  embodied  in  the  Hindu  Wills  Act  (XXI  of  1870),  s.  2. 

Administrator-General  of  Madras  v.  Money,  I.  L.  R.,  15  Mad..  448. — Where  an  executor 
was  directed  "  to  disburse  various  petty  pensions  to  some  poor  people  who  had  been  men- 
tioned to  him  by  me." 

Hdd  that  parol  evidence  could  not  be  admitted  as  to  the  intention  of  the  testator. 

Parol  evidence  of  intention  is  inadmissible  in  the  case  of  patent  ambiguities,  as  where 
there  is  a  gift  in  blank  [Edmunds  v.  Waugh,  4  Drew.,  275,  278) ;  Winn  v.  Littleton,  2  Ch. 
Ca.,  51  ;  Himt  v.  Hort,  3  Bro.  C.  C,  311. 

Where  blanks  are  left  for  names,  the  bequest  will  be  void  for  uncertainty  (Greig  v.  Martin, 
5  Jur.  N.  S.,  329^,  though  sometimes  the  persons  intended  maj'  be  identified  from  externa 
circumstances — BeGregson's  Trusts,  10  Jut.  (N.  S.)696.  But  wliere  the  names  of  some  of  the 
sons  to  whom  a  gift  is  made  are  left  blank,  the  whole  bequest  will  not  be  void — Gill  v.  Bagshaw, 
h.  R.,  2Eq.,  746.     See  Pandurang  Hart  v.  Vinayak,  16  Bom.,  652. 

In  Baylis  v.  Attorney-General  (2  Atk.,  239),  Lord  Hardwicke  refused  to  allow  parol  evi» 
dence  to  explain  the  testator's  intention,   where  there  was   a  blank  for  the  legatee's  name  ; 
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but  in  Price  v  Paqp  (-1  Ves.,  680),  where  there  was  a  blank  only  for  the  Christian  name; 
evidence  was  allowed  to  show  that  the  claimant  was  entitled.  In  the  case  of  a  blank  for 
Christian  name,  though  the  ambiguity  would  appear  to  be  really  patent,  when  evidence 
has    been  admitted  for  the  purpose  of  supplying  such  a  blank,  it  appears  not    to   have  been 

•evidence  of  intention,  but  evidence  of  collateral  matters,    to   show   wiio   was   intended See 

Re  Grerjson's  Trusts,  2  n.  and  M.,  504;  (s.  c),  1  Jur.  (N.  S.),  696;  In  the  Goods  of  Rozas, 
L.  R.,  2  P.  D.,  66.  So  parol  evidence  was  admitted  to  show  who  was  intended  to  be 
benefited  by  a  legacy  to   "Mrs.  G" — Abbot  v.  Ma^sie.  3  Ves.,  148. 

In  a  very  recent  case  (In  re  Bacon's  Will,  L.  R.,  31  Ch.  D.,460),  a  testatrix,  who  made  her 
will  on  a  printed  form,  after  giving  certain  legacies,  gave  all  her  estate  real  and  personal  '  'unto 
and  to  own  use  and  benefit  absolutely,"  and  then  appointed  A  to 

pay  all  her  debts,  etc.,  and  to  be  executor  of  her  will.  The  testatrix  was  illegtimate  and  left 
no  issue  or  next-of-kin.  The  Crown  and  the  execuoor  claimed  the  residue,  and  evidence  was 
tendered  b3'  the  executor  to  prove  tliat  the  intention  of  the  testatrix  was  that  he  should 
take  the  residue,  if  any,  for  his  own  benefit,  and  the  Court  held  that  under  the  peculiar 
circumstances  parol  evidence  was  admissible  to  rebut  the  presumption  against  tlie  executor 
arising  from  the  blanks  in  the  will,  and  that  the  executor  was  subject  to  the  payment  of 
costs,  entitled  for  his  own  benefit  to  what  should  remain — See  Bishop  of  Cloyne  v.  Young, 
2  Ves.  Sen.,  91,95;  Langkamv.  Sandford,  2Mer.,  6,  p.  17  :  Lynn  v.  ^Bparer,  T.  and  R.,  68  ; 
Williams  on  Executors,  10th  Edn.,  1222  et  seq. 

See  Underhill  &  Strahan,  pp.  33,  et  seq. 

69.     The  meaninw  of  any  clause  in  a  will  is  to  be  collected  from  the 
.  entire  instrument,  and  all  its  parts  are  to  be  construed 

clause  to  be  collected  with  reference  to  each  other  ;  and  for  this  purpose  a 
from  entire  will.  ^^^-^j,  -^  ^^  ^^  considered  as  part  of  the  will. 

Illustrations. 

(a)  The  testator  gives  to  B  a  specific  fund  or  property  at  the  death  of  A 
and  by  a  subsequent  clause  gives  ths  whole  of  his  property  to  A.  The 
effect  of  the  several  clauses  taken  together  is  to  vest  the  specific  fund  or 
property  in  A  for  life,  and  after  his  decease  in  B  ;  it  appearing  from  the 
bequest  to  A  that  the  testator  meant  to  use  in  a  restricted  sense  the  words 
in  which  he  describes  what  he  gives  to  A. 

(6)  Where  a  testator  having  an  estate,  one  part  of  which  is  called 
Black  Acre,  bequeaths  the  whole  of  his  estate  to  A,  and  in  another  part 
of  his  will  bequeaths  Black  Acre  to  B,  the  latter  bequest  is  to  be  read  as 
an  exception  out  of  the  first,  as  if  he  had  said,  "  I  give  Black  Acre  to  B, 
and  all  the  rest  of  my  estate  to  .4." 

Roev.  Nevill,  11  Q.  B..  468. 

This  section  is  embodied  in  the  Hindu  Wills  Act  (XXI  of  1870),  s.  2. 

The  rule  laid  down  in  this  section  has  been  followed  in  following  cases  : 

Soolchmay  Chiinder  Dass  v.  Srimati  Monohurri  Dasi,  I.  L.  R.,  11  Cal.,  at  p.  692  ;  Kalidas 
Mulliclc  v.  K.  L.  Pundit,  I.  L.  R.,  11  Cal.,  121  ;  Amiritlmyyan  v.  Ketharamayyan,  I.  L.  R., 
14  Mad.,  65  ;  Anandrao  Vinayak  v.  Administrator-General,  Bombay,  T.  L.R.,  20  Bom.,  450. 

Prandhan  v.  Manibai,  I.  L.  R.,  25  Bom.,  429. — The  testator  by  his  will  directed  that 
the  two  widows  should  receive  half  and  half  the  annual  income  realised  from  the  four  houses 
which  he  specified  and  that  on  the  death  of  one  of  them  the  survivor  should  take  the  whole  for 
life.  The  son  vias  to  make  repairs  and  pay  taxes  but  he  was  to  have  no  right  in  the  income. 
Expect  as  to  the  whole  estate  was  left  to  the  sons. 

Held  upon  construction  that  reading  the  whole  will  the  intention  was  to  give  entire 
property  to  1;he  son. 

The  construction  of  the  will  is  to  be  made  upon  the  entire  instrument  and  not  merely  upon 
disjointed  parts  of  it,  and  consequently  all  its  parts  are  to  be  construed  with  reference  to  each 
other.  So  the  language  of  the  will  ouaiit  to  be  construed  with  reference  to  the  codicil  and  vice 
versa— Be  Beisons  Trusts.  28  C.  D,  523  :  Hartley  v.  Tribben.  16  Beav.,  510;  Catorv.  Cator. 
14  Beav.  463.  ,       ,,     o 

"  All  parts  of  the  will  are  to  be  construed  with  reference  to  each  other  —See  per 
WiORAM,  V.  C,  in  Ford  v.  Ford,  6  Hare,  492. 


]02  SUCCESSION    ACT.  [PART  XL 

Although  where  two  passages  are  lUiectly  opposed  to  each  other,  the  latter  is  to  pi-evail 
(Cum  duo  inter  se  pugnantia  reperiunttir  intestamento,  ultimiim  ratumeM,  Co.  Litt.,  1126), 
where  there  is  a  mere  inconsistency,  it  is  the  duty  of  the  Court  to  discover  from  the  whole  will 
the  real  meaning  of  the  testator,  and,  if  possible,  to  reconcile  all  its  parts — BrocHehank  v.. 
Johnson,  20  Beav  ,  213,  per  Lord  Romillv,  M.  R.  See  Egertnn  v.  Karl  Broicnlow,  4  H.  L., 
181  ;  Grey  v.  Pearson,  G  H.  L.,  Cas,  61. 

Thus,  if  it  appears  from  the  entire  will  that  general  words  i]se(.  by  the  testatL.i  were  not 
used  in  their  general  sense,  the  meaning  of  such  words  will  be  restrained  in  accordance  with 
the  testator's  intention.  See  Strong  v.  Teat,  2  Burr.,  912;  see  also  next  section.  Where 
a  general  intent,  or  a  y)articular  intent,  expressed  in  a  will,  is  to  prevent,  must  depend  on 
the  context  of  the  whole  will,  in  construing  which,  words  of  a  technical  kind  are  not  neces- 
sarily to  receive  a  technical  meaning — Jenkins  v.  Hiighes,  8  H.  L.  Ca.,  571. 

So,  there  are  many  cases  upon  the  construction  of  wills  or  other  documents,  in  which  the 
spirit  is  strong  enough  to  overcome  the  letter — cases  in  whicli  it  is  impossible,  for  a  reason 
able  being,  upon  a  careful  perusal  of  an  instrument,  not  to  be  satisfied  from  its  contents  that  a 
literal,  a  strict,  or  an  ordinary  interpretation  given  to  particular  passages  would  disappoint 
and  defeat  the  intention  with  which  the  instrument,  read  as  a  whole,  jiersuades  him  that 
it  was  framed.  A  man  so  convinced  is  authorized  and  bound  to  construe  the  writing  accord- 
ingly— Key  V.  Key,  4  DeG.  M.  and  G.,  85,  per  Knight  Bruck,  L.  J. 

70.     General  words  may  be  understood  in  a  restricted  sense  where  it  may 
When  words  may  be     ^^  collected  from  the   will  that  the  testator  meant  to 
understood   in  a  res-     use  them    in  a   restricted    sense ;  and    words    may  be 
when  in  a  sense  wider     understood   in   a   wider   sense   than    that   which   they 
than  usual.  usually  bear,    where  it  may  be  collected  from  the  other 

words  of  the  will  that  the  testator  meant  to  use  them  iu  such  wider  sense. 

Illustrations. 

(a)  A  testator  gives  to  .4  "  his  farm  in  the  occupation  of  5,"  and  to  C 
' '  all  his  marsh  lands  in  Z. "  Part  of  the  farm  in  the  occupation  of  B  consists 
of  marsh  lands  in  L,  and  the  testator  also  has  other  marsh  lands  in  L.  The 
general  words,  "  all  his  marsh  lands  in  Z,"  are  restricted  by  the  gift  to  ^.  A 
takes  the  whole  of  the  farm  in  the  occupation  of  B.  including  that  portion  of 
the  farm  which  consists  of  marsh  lands  in  L. 

(6)     The  testator  (a  sailor    or  ship-board)  bequeathed  to  his  mother  his 
gold  ring,  buttons,  and  chest  of  clothes  ;  and  to  his  friend  A  (a  shipmate)  his 
red  box,  clasp-knife,  and  all  things  not  before  bequeathed.     The  testator's 
share  in  a  house  does  not  pass  to  A  under  this  bequest. 
This  is  the  case  of  Cook  v.  Oakhy,  1  P.  Wms.,  302. 

(c)  A,  by  his  will,  bequeathed  to  B  all  his  household  furniture,  plate, 
linen,  china,  books,  pictures,  and  all  other  goods  of  whatever  kind  ;  and  after- 
wards bequeathed  to  B  a  -specified  part  of  his  property.  Under  the  first 
bequest  B  is  entitled  only  to  such  articles  of  the  testator's  as  are  of  the 
same  nature  with  the  articles  therein  ennumerated. 

Srimati  Bramnmayi  Dasi  v.  Jages  Chandra  Dittt,  8  B.  L.  R.,  400. — ^In  this  case  the  expres- 
sion "male  issue"  was  held  not  to  be  confined  to  sons. 

See  also  Lalit  Mohan   Ray   v.    Chnkkun   Lai  Ray,    I.    L.  R.,  24  Cal.,    834;  24  I.    A.,  p.  76. 

Krishnarao  RamcJiandra  v.  Benabai,  I.  L.  R.,  20  Bom.,  571. — The  Court  in  this  case  declined 
to  read  a  bequest  to  "children"  as  bequests  to  sons  only. 

Maharani  I.  Kttnwar  v.  Maharard  Jaipal  Kunwar,  I.  L.  R.,  15  Cal.,  127  ;  15  I.  A.,  127. — 
In  this  case  the  Court  declined  to  read  the  words  "Mahnrani  Saheba"  as  comprenhending. 
both  widows  but  applied  it  to  the  senior. 

Wrench  v.  Jvtting,  3  Beav.,  521. — This  section  is  embodied  in  the  Hindu  Wills  Act  (XXI  of 
1870),  s.  2. 
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■'  A  specitic  description  of  property  is   not  enlarged    by  a    general    description  contained 
in  the  same  instrument  or  will  a  general  description  includes  property  which  it  appears  from  the 
general  scope  of  tlie  instrument  was  not  intended  to  be  referred  to  "  —  Williams  v.  Pinckney 
77L.  T.,  700;    Hoivard   \.  Earl  of   Shrewsbury,  L.    R..  17    Eq.,  .378  ;  Halliddy  y.  Overton,  li 
Beav.,  467. 

Whether  a  general  or  a  particular  intent  expressed  on  a  will  is  to  prevail  depends  on  the 
context  of  tlie  whole  -n ill— J evkiiis  v.  Hughes,  8  H.  L.  Cal..  .571  ;  Stronq  x.  Teat,  2  Burr  . 
932,  920. 

The  words  '  effects,'  '  goods,'  or  '  chattels,'  which  in  general  comprise  the  whole  estate 
of  the  testator,  unless  restrained  by  the  context,  when  standing  immediately  associated  with 
less  comprehensive  words,  have,  in  some  cases,  been  restrained  to  articles  ejusdem  generis. 
So  the  words  '  estate'  and  '  property'  have  been  confined  to  personalty  by  their  justaposition 
with  words  descriptiove  of  that  species  of  property;  see  1  .Jarm.,  706;  see  Cook  v.  Oakley, 
1  P.     Wms..  302  ;  Bauiings  v.  Jennings,  13  Ves.,  39  ;    Wrench  v.  Jutting,  3  Beav.,  521. 

As  to  the  second  clause  in  this  section. — In  some  cases  j^rimd  facie  description  of  personal 
estate  may,  from  the  context,  be  held  to  comprise  realty. — e.g.,  '  all  the  rest'  (Attree  v.  Attree, 
L.  R.,  11  Eq..    280) :  '  effects'  (Doe  v.  White.  1  Ea..  33') ;  '  worldly  goods'  {Wright  v.  Shelton, 

18  Jur.,  445). 

4  devise  of  rents  and  profits  will  pass  the  whole  interest  in  land  if  there  are  words  of  in- 
heritance— Johnson  v.  Arvold,\  Ves.  Sen.,  169.  So,  prima  facie,  an  advice  of  the  use  of  land 
gives  the  testator's  interest  in  the  land — Cook  v.  Gerrard,  1  Sauu.,  183  ;  See  Rahheth  v.  Sqiiire, 
4  DeG.  and  J.,  406. 

It  may  be  of  importance,  in  applying  the  second  part  of  the  section,  to  notice  the  sense 
which  the  following  words  and  phrases  usually  bear  : — 

'Household  goods'  ajid  '  furniture'  will  include  pictures  hung  up  and  plate  and  house  line 
{Nicfiols  V.  Osborne,  2  P.  Wms  ,  419).  but  no  books  (Bridgman  v.  Dove,  3  Atk.,  201).  or  wines  or 
other  consumable  articles  (Porter  v.  Tournay.  3  Ves.,  311).  or  goods  belonging  to  the  testator  in 
the  way  of  trade  (Bratt  v.  Jackson,  2  P.  Wms.,  302)  or  farming  stock  (Stone  v.  Barker,  2  9  L.  J., 
Ch.,  875),  or  tenant's  fixtures  (Funnei/  v.  Grief,  L.  R..  10  Ch.  D.,  13  ;  1  Jarm..  p.  712.  note(6.)  ,• 
Slanning  v.  Style,  2  P.  Wms.,  366). 

'Goods'  will  pass  all  the  personal  estate  of  the  testator — Ryall  v.  Rolle,  1  Atk.,  180. 

'Chattels'  or  'effects'  will  also  have  the  same  effect  standing  alone — Kendall  v. 
Kendall,  4  Russ.  Chan.  Ca.,  360  ;   Campbell  v.  Brescott.  15  Ves.,  507. 

'  Household  goods'  will  pass  everything  of  a  permanent  nature — i.e.,  articles  of  house- 
hold use  which  are  not  consumed  in  their  enjoyment — Kendall  v.  Kendall,  4  Russ.  Ch. 
Ca.,  369. 

'  Household  furniture'  will  pass  all  personal  chattels  that  may  contribute  to  the  con- 
venience of  the  householder,  or  the  ornament  of  the  house  (Tempest  v.  Tempest,  2  K.  and 
J..  635),  as  plate,  linen,  china,  both  useful  and  ornamental,  also  tenant's  fixtures  (Slanning 
V.  Style,  3  Wms.,  336). 

Utensils  will  not  pass  plate  or  jewel.s — Daint  Latimer's  case,  1  Dyer  59,  pi.  15. 

'  Moneys'  does  not  of  itself  include  stock — Ommaney  v.  Butcher,  1  Turn,  and  Russ.,  272, 
ver  Lord  Eldon  -.  see  Betty  v.  Willson.  L.  R.,  4  Ch.  Ap.,  574.  But  the  word  '  money'  may 
be  so  used  as  not  only  to  include  stock  but  other  personal  property — Brichard  v.  Brichard. 
L.  R.,  II  Eq.,  232:  Cadogan  v.  Balagi,  L.  R.,  25  Ch.  D..  154;  Waite  v.  Combes,  DeG.  and 
Sm..  676  ;  see  In  re  Sutton,  L.  R.,  28  Ch.,  464. 

'  Shares  in  a  railway  company'  will  pass  stock  in  a  railway  com  pan  j-,  imless  there  is  an 
indication  to  the  contrary — JMorrice  v.  Aylmer,  7  L,  R.,  H.  L.,  717. 

'  Securities  for  money'  will  pass  stock  in  the  funds  (Bescoby  v.  Back,  1  Sim.  and  Stu., 
500),  but  while  it  is  doubtful  whether  it  will  pass  bank-stock  (see  Ogle  v.  Knife,  L.  R..  8  Eq., 
434),  it  will  include  money  placed  at  a  banker's  on  deposit   notes  (Bopkins  v.  Abbott,  L.  R., 

19  Eq.,  222)  ;  and  money  due    to  a    testator's  in    respect   of  which  he  had    a  lien  for  unpaid 
purchase -money — Callow  v.  Callow,  42  Ch.  D.,  550. 

In  the  case  of  In  re  Sutton  (L.  R.,  28  Ch.,  s.  464),  the  testatrix  at  the  date  of  the  will  in 
August  1881  had  over  £600  at  her  bankers,  but  in  February  1883,  .she  invested  £600  in  the 
purchase  of  £586  consols.  At  the  date  of  her  death  in  May  1884  .she  had  the  £586  consols 
and  £555  at  her  banker.^  and  £8  cash  in  her  liouse.  By  her  will  she  desired  "  that  the  whole  of 
the  money  over  which  I  have  a  disposing  power  be  given  to  charitable  and  de.serving  objects, 
the  amount  being  £600  Stg."  The  Court  held  that  the  word  'money'  ought  not  to  be 
extended  beyond  its  strict  meaning. 
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'  Debts.''  —  Dndera  bequest  of  "  whatever  debts  may  be  due  to  me  at  the  time  of  my  death" 
it  was  held  that  a  bill-of-exchange  drawn  in  the  testator's  favour,  and  delivered  by  him  to 
his  banker,  and  a  casii  balance  in  his  banker's  hands,  passed  to  the  legatee — Carr  v.  Carr,  1 
Mer.,  541  note  :  see  Williams  on  Executors,  1062. 

Where  a  clause    is  '1-     Where  a  clause  is  susceptible  of  two  mean- 

?i^t?l*^*ii^*°  *i?"S*^"*''     inffs,  accordins;  to  one  of  which  it  has  some   effect,  and 

tions,  that  which  has  ^^  i  i         •  i       <■  • 

some  effect    Is  to  be     according  to  the  other  it  can  nave    none,  the  lorrner  is 
preferred.  j.      i,  r         j 

to  be  preferred. 

This  section  is  embodied  in  the  Hindu  Wills  Act,  (XXI  of  1870),  s.  2. 

Indar  Kunwar  v.  Jaipal  Kunwar,  I.  L.  R.,  15  Cal.,  725  cited  under  sec.  67. 

See  also  Bhoobun  Mohini  Dehya  v.  Hurrish  Ch.  Chowdry,  I.  L.  R.,  4  Ca!.,  23  ;  Amirthayyan 
V.  Kithnramayymi,  I.  L.  R.,  14  Mad.,  65  ;  Akkoy  Ch.  Bru/chi  v.  Kalapahar  Haji,  I.  L.  R.,  12  Ca'., 
406  ;  12  I.  A.,   198  ;  Ellokassee  Dossee  v.  Durponarain  Bysnrh,  I.  L.  R..  5  Cal.,  63. 

Advocato-Gene.ml  oj  Bombay  Y.  Hormsji,  I.  L.  R.,  29  Bom.,  375— HeW  that  the  rule  that  if 
there  be  a  repugnancy,  the  first  in  a  deed  and  the  last  in  a  will  shall  prevail  has  no  application 
•when  the  supposed  inconsistencies  are  found  in  one  and  the  same  provision. 

In  Atkinson  v.  Hutchinson  (3  P.  Wms..  259),  Lord  Talbot  said  :— "  Where  words  are 
capable  of  a  two-fold  construction,  even  in  the  case  of  a  deed,  and  much  more  of  a  will,  it  is 
just  and  reasonable  that  such  construction  should  be  received  as  tends  to  make  it  good" — See 
Turner  v.  Frampton,  2  Coll.,  331. 

The  same  principle  has  been  applied  to  cases  where,  upon  one  construction,  a  clause  in  a 
will  appears  to  offend  against  the  law  of  perpetuity,  but  where  the  clause  is  fairly  capable  of 
another  construction,  which  avoids  that  objection— Martelli  v.  Holloivav.l..B...  5  H.  of 
L.,  532. 

In  one  case  the  Court  adhered  to  the  literal  language  of  the  testator,  though  It  was  highly 
probable  that  he  had  written  a  word  by  mistake  for  one  which  would  have  rendered  the  devise 
void — Chapman  v.  Oliver,  3  Burr.,  1626. 

It  is  also  a  rule  of  construction,  than  which  it  is  said  none  is  better  established  or  obtains 
a  more  unhesitating  assent,  that  where  words  are  susceptible  of  several  interpretations,  we  are 
to  adopt  that  which  will  give  effect  to  every  expression  in  the  context  in  preference  to  one 
that  would  reduce  some  of  those  expressions  to  silence.  As  where  the  testator  gives  to  the 
next  of  ^/.s /:;in  of  his  nama  {Jobson's  case,  2  Cro.  Eliz.,  576),  or  to  the  next  of  his  name  and 
blood  (Leif/h  v.  Leiqh.  15  Ves.,  92).  it  is  held,  that  the  testator  does  not  use  the  word  '  name' 
as  descriptive  of  his  relations  or  family  only,  but  means  additionally  to  require,  that  the 
devisee  or  legatee  shall  bear  his  name— 2"  Jarm..  5th  Edn..  997).  See  Doc  v.  Gallayi,  i  A. 
and  E.,  321. 

No  part  of  will  to  be  72.     No  part  of  a  will  is  to  be  reiected  as  desti- 

rejected.  If  reasonable      ^.    -         r  •  •£     -^    ■  -1,1     x         \  ii 

construction   can    be     tute  of  meaning,  11    it  IS  possible  to  put  a  reasonable 

put  on  it.  construction  upon  it. 

This  section  is  embodied  in  the  Hindu  Wills  Act   (XXI  of  1870),  s.  2. 

No  word  that  has  a  clear  and  definite  operation  in  the  disposal  of  the  testator's  property 
can  be  struck  out— Hall  v.  Warren,  9  H.  of  L.,  420,  per  Lord  Cambpell.  Thus,  if  there  be  a 
devise  in  tee  to  A  B,  and  in  a  subsequent  part  of  llie  will  a  devise  to  C  D  for  life,  both  parts  of 
tlie  will  must  stand,  and  in  the  construction  of  law  the  devise  to  C  D  shall  be  first— .4wom..  Cro. 
i^liz.,  9;   see  Doe  v.  Davies,  4  M.  and  W.,  529  :  Williams  on  Executors.  10th  Edn..  837. 

Where,  however,  two  clauses  or  gifts  in  a  will  are  irreconcilable,  .so  that  thev  cannot 
BtaiKl  together,  the  last  sliall  prevail,  .see  s.  75,  infra  :  Constantine  v.  Constantine,^  6  Ves., 
lUU.  But  It  IS  not  to  be  understood  from  this  rule  that,  because  a  testator  uses  in  one  part  of 
ms  will  words  having  a  clear  meaning  in  law.  and  in  another  part  words  inconsistent  witli  the 
lormer,  the  hrst  words  are  to  be  cancelled— jopr  Lord  Redesdale  iwJeeson  v.  Wright.  2  Bligh.. 
6b.  It  IS  also  a  rule  of  law  that  a  particular  intent,  although  first  expressed  in  a  will,  must 
give  way  to  a  general  intent,  the  rule  being,  that  technical  words  and  woras  of  a  settled 
legal  signification  sliall  have  their  legal  effect,  unle.ss  from  subsequent  inconsistent  words 
It  is  very  clear  that  the  testator  meant  otherwise— Jee,9o?/  v.  Wright,  ibid., -49,  56,  57.  Yet 
It  was  said  that  the  words  ' '  heirs  of  the  body' '  will  vield  to  a  clear  particular  intent  that  the 
estate  sliould  be  only  for  life,  and  that  may  be  from"  the  eftect  of  words  superadded  or  anv 
expression  showing  the  parlicular  intent  of  the  te-stator  :  but  that  must  be  clearly  intelligible 
and  unequivocal — Ibid,  53. 
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Rejection  of  tvords. — While  some  effect  should,  if  possible,  be  given  to  every  word  in  a  will, 
yet  particular  words  may,  in  some  instances,  be  rejected,  when  they  are  inconsistent  with  the 
clearly  expressed  provisions  of  the  will.  Thus,  where  an  absolute  terui  of  99  years  was  limited 
to  J  C,  with  remainder,  after  tlie  death  of  J  C,  to  the  first  and  other  sons  in  tail-male,  the  words 
giving  an  absolute  term  of  J  C  were  rejected— Cory^ow  v.  Helyar,  2  Cox,  340.  The  words  '  for 
their  lives'  were  rejected  in  a  devise  "to  A  and  his  heirs  for  their  lives  " — Doe  v.  Stenlake,  12 
East.  515.  So  the  word 'aforesaid' has  been  rejected  where  the  objects  to  which  it  was  applied 
had  not  been  mentioned  before — Campbell  v.  Bouslcell,  27  Beav.,  325. 

73.      If  the  same  words  occur  in  different  parts  of  the  same  will,   they' 

Interpretation  of    must  be  taken  to  have    been  used    everywhere  in  the 

words    repeated     in     same  sense,  unless  there  appears  an  intention   to   the 

different  parts  of  will,      ^oj^^^.^iy. 

KrisJinarao  Ramchandra  v.  Benubai,  I.  L.  R.,  20  Bom.,  571. — The  rule  was  applied  in  this 
case  although  will  was  one  not  governed  by  Hindu  Wills  Act. 

This  section,  which  is  also  embodied  in  the  Hindu  Wills  Act.  is  in  accordance  with  the  canon 
of  construction,  that  where  a  testator  has  affi.xed  a  particular  meaning  to  a  word  in  one  part  of 
his  will,  it  shall  be  construed  as  having  the  same  meaning  in  all  other  parts  of  it,  unless  it  violates 
the  sense — Rhodes  v.  Rhodes.  27  Beav.,  413.  But  this  canon  does  not  preclude  the  Court  from 
putting  a  different  construction  on  the  same  words  when  applied  to  different  subject-matters. 
See  Forth  v.  Chapman,  1  P.  Wms.,  667— See  Ballin  v.  Ballin,  9  C.  L.  R.,  28  ;  (s.  c.)  I.  L.  R.,  7 
Cal.,  218,  per  Wilson,  J. 

In  Sibley  v.  Perry  (7  Ves.,  522),  the  testator  made  certain  bequests  to  several  persons,  if 
living  at  his  decease,  and  if  not,  he  directed  that  their  lawful  issue  should  take  the  shares  which 
their  respective  parents,  if  living,  would  have  taken ;  and  he  also  made  other  bequests  to 
lawful  issue,  living  at  certain  periods,  of  other  persons.  Lord  Eldon  held,  it  was  clear  as  to 
the  former  class  that  children  were  intended,and  that  this  was  a  ground  for  having  the  word  issue 
the  same  construction  in  the  other  bequests.  Where  the  testator  uses  an  additional  word  or 
phrase,  it  is  to  be  presumed  that  he  had  an  additional  meaning — Campbell  v.  Campbell,  4  Bro. 
C.  C,  15  ,;  see  Clavering  v.  Ellison,  3  Drew.,  472  ;   7  H.  L..  707. 

To  prerent  the  operation  of  the  rule  in  this  section,  the  intention  to  the  contrary  must 
be  strongly  indicated — Harvey  v.  Harvey.  32  Beav.,  445. 

_    ,  ^    ,     .  ^    ^.  74.     The  intention  of  the  testator  is  not  to  be  set 

Testators   intention  ■ -,     ^                  ■,                .    .    i          «•     -    i      ,i       .•   n 

to  be  effectuated  as  aside  because  it  cannot  take  etiect  to  the  lull    extent, 

far  as  possible.  ^^^^  ^^^^^  -^    ^^  ^^  g-^^^^  ^^  -^  ^^  j^^.  ^^  p^g^ibip 

Illustration. 

The  testator,  by  a  will  made  on  his  deathbed,  bequeathed  all  his  propertv 
to  C  D  for  life,  and  after  his  decease  to  a  certain  hospital.  The  intention  of 
the  testator  cannot  take  effect  to  its  full  extent,  because  the  gift  to  the 
hospital  is  void  under  the  one  hundred  and  fifth  section,  but  it  shall  take 
effect  so  far  as  regards  the  gift  to  C  D. 

See  cases  referred  to  in  following.— T.  L.  R..  9  Cal..  952  ;  I.  L.  R.,  16  Cal.,  388  ;  I.  L.  R., 
14  Bom.,  360. 

This  section  follows  the  law  as  laid  down  in  the  judgment,  in  Thdluson  v.  Woodhrd(4:  Ves., 
325),  of  BuLLER,  J.     ItisembodiedintheHindu  Wills  Act  (XXI  of  1870),  s.  2. 

In  England,  it  seems  now  to  be  an  established  rule,  that  where  a  fund  is  bequeathed  upon 
trust,  to  apply  portion  for  a  purpose  wliich  is  void,  and  the  surplus  to  a  charitable  purpose,  the 
latter  bequest  will  not  fail  on  account  of  the  invalidity  of  the  other  object  even  although  the 
amount  applicable  to  the  invalid  object  be  not  ascertained — Fisk  v.  Attorney-General.  L.  R., 
4  Eq.,  521  ;  Hunter  v.  Bullock.  L.  R..  14  Eq..  45;  Dawson  v.  Small,  L.  R.,  18  Eq.,  114  ;  Inre 
Williams,  L.  R.,  5  Ch.  D.,  735;   In  re  Birkett,  L.  R.,  9  Ch.  D.,  575. 

In  Southey  v.  Somerville,  (13  Ves.,  486),  where  the  testator  showed  an  anxious  intention 
that  two  parts  of  his  property  should  go  together,  it  was  found  that  as  to  one  of  the  two  parts 
the  testator  had  no  power  of  disposition,  and  it  was  held,  tiiat  the  devisee  should  take 
the  other  part,  notwithstanding  that  the  testator  meant  him  to  take  it  only  in  conjunction 
■with  the  other.     See  Underhill  &  Strahan,  pp.  48-49,  9,  30.  35,  et  seq. 
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„,     ,     ,     ^  ,  75.     Where  two  clauses  or  "ifts  in  a  will  are  iire- 

The  last    of  two  m-  -i    i  i  .i     .       ^i  ^  -i  i  \ 

consistent  clauses  pre-     coiicilable,     SO     that     they     cannot     possibly     stand 

together,  the  last  shall  prevail. 


vails. 


Illustrations. 

{a)  The  testator,  by  the  first  clause  of  liis  will,  leaves  his  estate  of 
Ramnagore  'to^';  and  by  the  last  clause  of  his  will,  leaves  it  'to  B  and 
not  to  A.'  B  shall  have  it. 

(6)  If  a  man,  at  the  commencement  of  his  will,  gives  his  house  to  A, 
and  at  the  close  of  it  directs  that  his  house  shall  be  sold  and  the  proceeds 
invested  for  the  benefit  of  B,  the  latter  disposition  shall  prevail. 

This  section  is  embodied  in  the  Hindu  Wills  Act  (XXI  of  1870),  s.  2. 

Satcowrie  Sein  v.  G.  Chunder  Sein,  2  Ind.  Jur.  N.  S.,  56.— The  rule  should  only  be  apjilied 
after  failure  of  every  attempt  to  give  to  the  whole  will  such  a  construction  as  will  render  every 
part  ellectual. 

See  also  Amirtkayyan  v.  Kitharamayyan,  I.  L.  R.,  14  Mad.,  65  ;  Bcchar  Akha  v.  DcCruz, 
I.  L.  R.,  19  Bom.,  770. 

See  Advocate-Gcnerd  of  Bombay  v.  Hormsji,  I.  L.  R.,  29  Bom,,  375  ;  cited  under  s.  71, 

Where  two  clauses  of  a  will  are  absolutely  repugnant,  the  last  prevails — Ulrich  v.  Litch- 
field, 2  Atk.,  372  ;  see  Kerr  v.  Clinton,  L.  R.,  8  Eq.,  462.  But  all  the  parts  of  a  will  are  to 
be  read  with  reference  to  each  other  so  as  to  give  effect  to  every  part  of  it  (see  s.  69,  supra), 
and  apparent  inconsistencies  may,  in  this  way,  be  reconciled.  Thus,  if  an  estate  in  one 
part  of  the  will  is  given  absolutely  to  A,  and  in  another  part  to  6  ;  ^4  and  fi  will  take 
jointly  (Ridout  v.  Pain,  3  Atk.,  486,  493 :  Davis  v.  Bennet,  30  Beav.,  226) ;  but  this  only 
where  the  gift  is  of  some  specific  indivisible  chattel — Ulrich  v.  Litchfield,  2  Atk.,  375. 

An  absolute  estate  will,  in  some  cases,  be  reduced  to  an  estate  for  life  to  give  effect  to  sut.- 
sequent  gifts — Sherattx.  Bentley,  2  M.  and  K.,  149;  see  Gravenor  v .  Watkins,  L.  R.,  6  C.  P., 
500,     See  notes  to  s.  72,  supra. 

There  is  a  distinction  as  pointed  out  by  James,  L.  J.,  between  a  case  of  two  inconsistent 
gifts,  a  gift  of  something  in  one  clause  and  a  different  gift  of  the  same  thing  in  another  clause, 
and  a  case  where  there  is  a  gift  and  a  direction  how  the  gift  is  to  be  paid,  which  direction  is  in- 
consistent with  the  language  of  the  gift  itself.  In  the  former  case  the  rule  that  the  last  is  to 
prevail  applies.  In  the  latter  case  the  words  of  the  gift  must  be  taken  as  showing  what  the 
gift  is  and  the  direction  as  to  the  payment  must  be  struck  out  as  being  repugnant  to  and  incon- 
sistent with  the  giit—Byu-ater  v.  Clarke,  L.  R.,  18  Ch.  D.,  17. 

The  general  rule  is  that  if  there  be  a  repugnancy  the  first  word  in  a  deed  and  the  last  word 
in  a  will  shall  prevail. 

This  rule,  it  may  be  stated,  comes  into  operation  when  the  previous  rules  have  been  applied 
and  there  has  been  found  nothing  to  indicate  which  of  the  two  contrary  intention  was  the 
real  intention  of  the  testator. — Bywater  v.  Clark,  18  Ch.  I).,  17.  See  also  Beggar  v. 
Eastwood,  15  L.  R.,  Ir.,  219;    Ulrich  v.  Litchfield,  2  Atk..  372. 

Will  or  bequest  void  '^6.     A    will    or    bequest    not  expressive    of  any 

for  uncertainty.         definite  intention  is  void  for  uncertainty. 

Illustration. 

If  a  testator  says — "I  bequeath  goods  to  ^  ;"  or  "I  bequeath  to  ^;" 

or  "  I  leave  to  A  all  the  goods  mentioned  in  a  schedule,"  and  no  schedule  is 

found;    or    "I  bequeath    'money,'    'wheat,'    'oil,'    or  the  like,"   without 

saying  how  much.     This  is  void. 

This  section  is  embodied  in  the  Hindu  Wills  Act  ( XXI  of  1870).  s.  2. 

Bachman  v.  Bachman  d;  others,  I.  L.  R.,  6  All.,  p.  583. — A  testator  directed  his  trustees 
and  executors  to  hold  his  real  and    personal  estate  upon  trust  to  sell    the   real   estate  either 
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together  or  in  parcels,  and  cither  by  public  auction  or  private  contract,  a.id  to  call  in,  sell, 
and  convert  into  monej'-  such  part  of  his  personal  estate  as  should  not  consist  of  money 
and  to  divide  the  said  moneys,  and  the  ready  money  which  might  belong  to  such 
estate,  amongst  the  several  persons  named  in  the  schedule  to  the  will,  and  to  pay  the 
same  to  them  in  tlie  shares  and  proportion.-;  therein  mentioned,  as  and  when  tiiey  should 
respectively  attain  tiie  age  of  twenty-one  years  in  the  case  of  )nales.  or,  in  the  case  of 
females,  when  they  sliould  respectively  attain  that  age  or  marry.  He  directed  that, 
in  the  event  of  any  of  such  persons  dying  in  his  life-time,  or  at  any  time  thereafter  "prior 
to  the  said  division"  leaving  lawful  issue,  such  issue  should  be  entitled  to  the  share  which 
their  deceased  parent  would  have  taken.  One  of  the  legatees  who  hail  attained  the 
age  of  twenty-one  years  at  tlie  testator's  death,  died  five  months  after  him,  before 
payment  of  the  legac^y,  and  left  lawful  issue. 

Hdd,  that  the  legacy  vested  in  interest  in  the  legatee  at  the  testator's  death,  but 
that  the  legatee  having  died  prior  to  the  division  of  the  estate,  it  became  divested  ; 
that  the  "division'"  of  the  testator's  estate  meant,  in  the  will,  the  ascertainment  of  the 
amounts  allotable  to  the  share  of  each  legatee,  after  the  conversion  of  the  estate  into 
money:  and  that  the  gift  over  in  favour  of  the  legatee's  issue  was  not  void  for  uncertainty, 
but  took  effect. 

Manorama  Da-si  v.  Kali  Charan  Banerjee,  I.  L.  R..  81  Cal.,  106. — A  testator  appointed  B. 
Shebait  for  life  and  directed  that  after  his  death  tlie  eldest  male  issue  of  B  or  if  no  issue  adopted 
son  and  if  none  such  person  as  B  should  appoint  by  will  or  deed.  Held  limitation  to  B  was  valid. 
A  direction  to  executors  to  set  apart  a  specific  sum  for  distribution  among  testators  "poor 
relations,  dependants  and  servants"  is  a  valid  charitable  bequest.    (iSee  cases  referred  to  herein). 

Parhali  Bibee  v.  Bam  Barun  Upadhya,  I.  L.  R.,  31  Cal.,  895. — Held  that  the  following  be- 
quest was  good  "and  as  to  the  rest  and  residue  of  my  estate  I  give  and  advise  the  same  to  mj- 
executor  in  trust  to  spend  and  give  away  the  whole  thereof  in  charity  in  such  manner  and  to 
such  religious  and  charitable  purposes  as  he  may  in  his  discretion  think  proper." 

8ee  cases  referred  to  and  cited  therein. 

Trikumdas  Damodhar  rf-  ors.  v.  Hari  Das  Morarji,  I.  L.  R.,  .31  Bom.,  583. — -By  her  will  X 
after  making  various  bequests  bequeathed  the  residue  of  his  estate  as  follows  : — 

"As  to  whatever  immovable  (land)  movable  (property)  and  property  in  cash  belongmg 
to  me  may  be  in  excess  or  may  remain  over  as  a  surplus  after  a  disposition  shall  have  been  made 
in  accordance  with  what  is  stated  in  the  clauses  above  written,  my  abovementioned  six  executors 
are  to  make  use  of  the  same  in  such  manner  as  they  may  unanimously  think  proper  for  purposes 
of  popular  usefidness  as  for  purposes  of  charity  and  I  give  to  them,  i.e.,  my  abovenaraed  trustees 
full  authority  to  use  the  same  in  that  manner. 

Held  that  the  gift  of  residue  was  bad  for  uncertainty. — Runchordas  v.  Paroatihai,  I.  L.  R., 
23  Bom.,  725,  relied  on. 

Runchordas  Vandravandns  v.  Parvatibai,  I.  L.  R.,  23  Bom.,  725  ;  26  I.  A.,  71  ;  3  C.  W.  N., 
621. — A  bequest  by  a  Hindu  testator  to  trustees  for  dharam  was  held  void. 

Bai  Bapi  v.  Jaiiinadas  Hathi  Sang,  1.  L.  R.,  22  Bom.,  774. — A  direction  to  use  a  certain  sum 
of  money  in  a  good  work  (Sara  Kam)  was  held  to  be  void  and  legatee  was  declared  entitled  to  it. 

See  also  the  following  cases  : — Bai  MotivaJm  v.  Bai  Manubai,  I.  L.  R.,  19  Bom.,  647;  Ganga- 
bqi  v.  Thavur  MuUa,  1  Bom.  H.  C.  R.,  71  ;  Gokool  Nath  Gnha  v.  Issur  Lochun  Roy,  I.  L.  R.,  14 
Cal.,  222  :  Na.ndlal  Lahihhoi/  v.  Harlochand  Jogveha,  I.  L.  R.,  14  Bom.,  746 ;  Mussoorie  Bank  v. 
Raynor,  9  I.  A.,  70  ;  I.  L.  R.',  4  All.,  500 ;  Gokool  Nath  Guha  v.  Issiir  Lochun  Roy,  I.  L.  R.,  14  Cal., 
222 ;  Surbormingola  Dahee  v.  Mnhendronath  Nath,  I.  L.  R.,  4  Cal.,  508 ;  Dwarkanath  Bysack  v. 
Burroda  P.  Bysack,  I.  L.  R.,  4  Cal.,  443. 

See  also  the  following  cases  : — Kumara  Swami  v.  Sabbaraya,  I.  L.  R.,  9  Mad.,  325  : 
Oohoolnaih  Guha  v.  Issur  Lochun  Singh,  I.  L.  R.,  4  Cal.,  222. 

A  gift  to  dharni  or  religion  has  been  held  to  be  void  for  uncertainty — Lakshmishankar 
V.  Vaijnath,  I.  L.  R.,  6  Bom.,  24:  Cursandas  v.  Vundravundas,  1.  L.  R.,  14  Bom..  482: 
Dcbshunkar  v.  Mofiram,  I.  L.  R.,  18  Bom.,  136  ;  Morarji  v.  Nenbai.  I.  L.  R.,  17  Bom.,  351. 

If  a  true  equivocation  arise  the  gift  must  fail  for  micertainty.  unless  there  is  evidence  of 
intention  produced  to  solve  the  equivocation — Donaldson  v.  Bainher  (1897).  1  Ch.,  75. 

A  testator  left  the  residue  of  his  property  "unto  the  children  of  the  deceased  son  (name 
Bamber)  of  my  father's  sister's  share  and  share  alike."  There  were  three  decea.sed  sons 
named  Bamber  of  the  testator's  father's  sister  to  the  knowledge  of  the  testator.  No 
extrinsic  evidence  of  intention  was  offered.  The  Court  held  that  no  descrij)tion  here 
was  equivocal  applying  as  it  did  equally  to  the  children  of  three  different  jiersons  extrinsic 
evidence  would  be  admissible  to  show  which  were  intended  ;  but  in  the  absence  of  such 
evidence  the  gift  was  void  for  uncertainty." 
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A  devise  or  bequest  must  be  certain,  or  capable  of  being  rendered  certain,  both  as  to 
the  subject-matter  and  object  of  it — Mohun  v.   Mohun,  1  Sw.,  201,  cited  in  1  Jarm.,  p.  327. 

Thus,  where  the  particular  amount  or  part  is  left  uncertain,  the  gift  will,  in  general, 
be  void, — e.r/.,  where  a  handsome  gratuity  is  given  to  the  executors  {Juhher  v.  Jubber. 
9  Sim.,  rAY.i).  Effect,  however,  has  been  given  to  a  legacy  of  a  reasonable  sum  for 
trouble — Jackson  v.  Hamilton,  3  J.  and  Lat.,  702  ;  Edwards  v.  Jones,  25  Beav.,  474  ;  see 
Oddie  v.  Brown,  4  DeG.  and  J.,  179.  A  bequest  in  the  alternative  of  £50  or  £100  is  a 
good  bequest  of  Um— Scale  v.  Scale,  1  P.  W.,  290. 

Where    the    amount    is    capable   of  being   ascertained,    as   when  there   is    a   power   of 

appointment  or  of  applying  property  in  a    particular  way,  and  there  is  a  gift  of    so  much 

as  is  not   so    appointed    or  applied,    the  gift   is   good — Guide   v.    Worthington,    3  DeG.    and 
S.,  389. 

So,  where  an  unascertained  part  is  given  for  a  void  or  illegal  purpose,  and  the  residue 
is  given  over,  the  gift  of  the  residue  will  be  good  only  if  it  can  be  ascertained  how  much 
would  Iiave  been  given   for  the  void  or  illegal  purpose — Adam  v.  Cole,  6  Beav.,  353. 

A  bequest  of  'some  of  my  best  linen'  was  held  to  be  void  or  uncertainty — Peck  v.  Halsey, 
2  P.  Wms.,  387. 

A  bequest  of  '£3,000  or  thereabouts' to  be  raised  by  accumulating 'annual  income' has 
been  held  good,  the  words  'or  thereabouts'  being  considered  to  meet  the  difficulty  which 
would  arise  in  accumulating  up  to  the  exact  amount — Oddie  v.  Brown,  4  DeG.  and  J.,  179. 

A  bequest  is  not  void  where  the  amount  is  differently  stated  in  different  parts 
of  the  will,  if  it  appears  that  one  statement  was  evidently  a  mistake — Phillifps  v. 
Chamberlain,  4  Ves.,  51. 

Care  must  be  taken  not  to  confound  cases  where  a  legatee  is  allowed  to  elect  between  a 
number  of  objects  of  the  same  kind,  or  each  answering  the  description,  and  cases  where  there 
is  such  uncertainty  in  the  object  that  it  is  impossible  to  define  what,  or  how  much  is 
intended  to  be  given.  Tlie  case  of  Duckrnanton  v.  Duckmantoyi  (5  H.  and  N.,  219),  is  an 
example  of  the  former  class.  There,  a  testator  being  seized  of  two  closes  in  Ridgway 
Field  devised  to  his  son  John  one  close  in  Ridgway  Field,  and  to  his  son  George  one  close 
in  Ridgway  Field,  and  the  Court  held  that  the  devise  to  John  was  not  void  for  uncertainty, 
but  that  lie  liad  an  election.  There  Pollock,  C.  J.,  observed:  "It  was  admitted  that 
if  he  had  devised  one  to  John  and  said  nothing  as  to  the  other,  the  devise  would  have  been 
good.  So.  if  he  had  devised  one  to  George,  it  would  in  like  manner  have  been  a  good 
devise.  But  he  devised  one  to  each  and  it  is  said  that  the  devise  must  therefore  mean 
nothing.  I  cannot  understand  that."'  So  in  Tapley  v.  Eagleton  {h.  R.,  12  Cli.  D.,  683), 
where  a  testator,  who  was  possessed  of  three  leasehold  houses  in  K  Street,  bequeathed 
' '  two  houses  in  K  Street  ' '  in  trust  for  P  for  life  and  then  to  form  part  of  his  resi- 
duary estate,  and  the  will  contained  no  other  reference  that  P  was  entitled  to  elect 
which  of  them  he  would  take — See  Jacques  v.  Chambers,  2  Coll.,  435;  Millard  v. 
Bailey,  li.  R.,  1  Eq..  378;  Hobogn  v.  Blackburn,  1  M.  and  K.,  571.  The  general  rule 
to  be  deduced  from  the  cases  appears  to  be  that  if  a  testator  bequeaths  a  certain 
number  of  articles  forming  part  of  a  stock  of  articles  of  the  same  description,  the  legatee 
will  be  entitled  to  select  which  he  will  take. 

In  Boyr.c  v.  Boycr  (16  Sim.,  476),  the  testator  devised  all  his  houses  in  S,  to  trustees  in  trust 
for  iiis  wife  for  life,  and  after  her  death-  to  convey  one  of  them,  whichever  she  might 
think  proper  to  his  daughter  M  and  her  heirs,  and  to  convey  all  the  others  of  them 
to  his  daughter  C  in  fee.  M  died  in  the  lifetime  of  the  testator,  and  consequently  without 
having  chosen  anyone  of  the  houses.  It  was  held  that  the  gift  to  C  was,  only  a  gift 
of  the  houses  whicli  should  remain  provided  that  she  should  choose  one  of  them,  and 
as  no  choice  hail  been,  or  indeed  could  have  been  made,  the  gift  in  favour  of  C  had 
failed.  Somewhat  similai'  reasonins-  was  applied  in  the  case  of  Jerningham  v.  Herbert,  4 
Russ.,  388. 

Under  a  gift  of  such  jiart  as  a  legatee  shall  choose  or  select  the  legatee  may  make  his  own 
selection — Kennedy  v.  Kennedy,  10  Ha.,  438;  Arthur  v.  Mackinnon,  L.  R.,  11  Ch.  D.,  385. 
Where  the  gift  was  of  plate  to  trustees  upon  trust  to  permit  the  widow  of  the  testator 
"'to  have  and  appropriate  absolutely  to  herself  such  parts  thereof,  as  she  should  signify 
in  writing  her  desire  to  jjossess,"  it  was  iield  that  the  widow  was  entitled  to  the  whole. 
The  giound  of  the  decision  was  that  following  tho  words  of  the  will  literally  the  widow, 
if  put  to  election,  might  have  taken  the  whole  of  the  plate  with  tlio  exception  o*'  one 
article  probably  of  no  'value,  and  the  maxim  "d<;  minimis''  woulfl  apply- — Arthur  v. 
Mackiunou.  L.  R..  II  Cii.  D..  385.  In  Kennedy  \\  Kennedy  (10  Ha.,  438),  on  the  other 
hand,  it  was  considered  that  -where  a  gift  was  of  such  par  as  a  legatee  might  choose,  there 
must  be  some  selection,  and  that  the  legatee  could  not  take  the  whole.  There,  the 
testator  gave  all  his  household    furniture,     linen,     wearing    apparel,    books,    plate,    wares. 
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fixtures,  statues,  china,  horses,  carriages  and  everything  in  his  liouse  to  trustees,  of 
whom  his  wife  was  one.  and  directed  all  his  household  property  "as  aforesaid"  should,  after 
his  decease,  be  sold  "'with  the  exception  of  such  articles,  whatever  they  may  be,  that 
my  wife  may  desire  to  retain  for  her  own  use,  which  1  hereby  empower  her  to  appropriate 
to  her  own  use."  The  Court  considered  that  tlie  bequest  intimated  a  confidence  that  the 
widow  would  not  take  the  whole,  and  on  that  ground  held  that  she  must  make  a 
selection  meiely. 

Where    the    bequest   is   of   the    residue    or   surplus   of   a   specified    fund  remaininfr  after 
providing  for  an  object    which  is  illegal  or  unattainable,    and    the   exact    amount  to  be  laid 
out  on  which    is    not    specified,    the    bequest    is    necessarily    void    for    uncertainty,    unless 
the  purpose    is    such    and  so    defineil  that  the    Court  can    determine  what  would  have  been 
the    proper   amount  to  be  exjiended.    had    t!ie    object    been    legal   or   attainable,   or,    unless 
(according  to  some    recent  cases)    the  surjilus   carries  with  it   all   that  it   is   not   otherwise 
effectually    disposed   of — 1    Jarm.,    p.    360.     Thus,    in    Chapman   v.   Brown  (6    Ves.,    404), 
where    there    was    a    trust    for    building  or   purchasing   a  chapel  where  it   miglit  appear  to 
the  executors  to  be   most  wanted,  and  if  there  was  any  surplus,   it  was  to  go  to  tlie  supjiort 
of  a    gospel    minister,    not    exceeding    £20  a  year,   and  if  there  was  any  further  surplus,  that 
was  to  be  applied    to   such    charitable  purposes  as  the    executors  should   think  proper,  the 
bequest  for   the  chapel   and    minister   being  void.    Sir  William  Grant,  M.  R.,  declared  the 
bequest  of  the  furtlier   surplus    to   be    void  also,  since  the  amount  could  not  be  ascertained. 
See    Attorney-General    v.   Hinxman,    2  J.    and    W.,  270.     If,    however,    the    amount    whicii 
wouM    have    been    expended    upon  the    illegal  object,  had  it  been  legal,  can  be  reasonably 
ascertained,  the  ('ourt  will    determine  that  amount   and    so   prevent   the  gift  of  the  residue 
from  being  void  for  imcertainty — Mitfnrd   v     Reynolds,    i    Phill.,    185.     In  Fish  v.  Attorney/ - 
General   (L.    R.,    4   Eq.,    54),    where  the  testatrix   gave   £1,000    consols   to    the    rector    and 
church- wardens   of   a    parish    and    their   successors,    upon   trust   to   apply  such  of  the  divi- 
dends   liereof   as   should    "from    time    to    time    be    necessary    or    required    in    keeping    in 
repair"  her  family    grave,  and    to  pay    and  divide    "the  residue  of  the  dividends"  at  Christ- 
mas  every   year   for   ever   amongst   the    aged    poor   of   the  parish,    Wood,  V.  C,  held  that 
the  rector  and  church-wardens   were  entitled   to  the  whole  fund.      "The  gift,"  lie  said,  "is 
not  to  the   executors   to   do   certain   things  and  pay   the    residue  to   the  rector  and  church- 
wardens.    The  gift  is  out-and-out  to    the    rector  and    church-wardens    and   then  there  is 
a  gift  of  a  portion   for    a    purpose    which   fails.     The    case  of    Fish   v.  Attorney-General  was 
followed    in    Dawson  v.  Small,  L.    R.,    18   Eq.,    14,    by  Bacon.    V.    C,   and   in   JRe  Williams, 
L.   R.,   5  Ch.   D.,  735,  by  Malins  V.  C.     In  Be  Birlcett  (L.  R..  9   Ch.  D.,   576),  where  there 
was  a  bequest  to  the  incumbent  for   the  time  being  of  ['  of  i.',500,  the  income  to  be  applied, 
when  necessary,  in  keeping  in  repair    the  grave    and   the   railing   and   tombstone   of   A,    and 
the  remainder   of  such    income   to   be   applied   in   providing   wine   and   bread   for  the  sick 
poor  of  A,   with   a  gift  of  the  residue   to  the    executor  in  trust  for  B,  the  same    question 
was  raised    before   Jess  el,  M.  R.,    who  held  that,  the  first  pxirpose  of   the  gift    being  invalid, 
the  whole  of  the  income  was  applicable  to  the  charity.     He  reviewed  the  previous  authorities 
on    the   subject.      "If   there    were    no    authorities"    he    said,    "I   should  hold,  where  there 
is   a   gift   of   money  upon  trust   to   apply  a   portion   of   the   income  for   a   definite  purpose 
and  then  to  apply  the  surplus  for  another    purpose,  that,  if  the  first  purjjose  were  sufficiently 
defined  to   enable  you    to    ascertain    the    amount  of    income    that    would    be   required  for 
it,  and    that    purpose    failed  through    the  gift  being    invalid,  the  gift  of  the  surplus  would 
be  unaffected  beyond  the  amount  so  ascertained."     It  had    been  suggested  by  Wood,  V.  C., 
that   Chapman   v.    i?ro«;«  (16  Ves.,   404),  bad    been  overruled  by  the  case  of  The  Magistrates 
of  Dundee  v.   Morris,    (3   Macq.,    134) ;  but  Jes.sel,  M.  R.,   expressed   an   opinion   that  it 
was  not  so. 

Uncertainty  in  regard  to  the  objects  of  a  gift  arises,  either  from  the  testator  having 
described  such  objects  by  a  term  of  vague  and  unascertained  signification,  or  from  his 
having  specified  a  definite  clas.?  or  number  of  persons,  but  having  shown  that  all  are  not 
to  take  as  the  object  or  objects  of  his  bounty — 1  Jarm..  340.  Thus,  a  gift  to  one  of  a 
class,  as  a  gift  to  one  of  the  sons  of  </.  S.,  who  had  several  sons,  is  void,  although  only  one 
may  be  alive  at  the  death  of  the  testator — {In  the  goods  of  Blaclcwell.  L.  R.,  2  P.  D.,  72) ; 
and  parol  evidence  is  not  admissible  to  show  which  of  the  sons  was  intended — Strode  v. 
Russel,  2  Vern.,  624.  Similarlj',  it  was  held  that  an  ap[)ointment  to  one  of  his  sisters,  as 
sole  executrix,  by  the  testator  who  had  three  sisters  at  the  date  of  his  will,  but  two  died 
during  his  lifetime,  was  void  for  uncertainty — In  the  Goods  of  Blaclcwell,  L.  R.,  2  P.  D., 
72:  In  the  Goods  of  Baylis,  2  Sw.  and  Tr.,  613;  13  L.  J..  (P.  M.  and  A.)  119;  Doe  d. 
Bayter  \.  Jomville^  :mast.,  72  ;  Graiy  v.  Martin,  5  Jur.  (N.  S.),  329.  If  there  is  gift  to  the 
whole  of  a  class  with  the  exception  of  one  whose  name  is  omitted,  it  is  considered  that 
there  is  no  uncertainty  and  that  no  one  has  in  fact  been  omitted,  and,  accordingly,  all 
the  members  of  the  class  take  under  the  gift — Illingtvorth  v.  Cooke,  9  Hare,  37.  Where 
there  was  a  bequest  in  trust  for  all  the  testator's  nephews  and  nieces,  the  sons  and 
daughters  of  B,    including who the  illegitimate 
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of  the  said  H,  equally,  "  it  ■wat;  iiold  tliat  it  was  a  jjood  bequ-st  to  tlu'  legitimate  sons 
and  dauglitei's  of  H,  to  the  exclusion  of  the  illegitimate  children  of  R — (Jill  v.  Hagishaw, 
L.  R.,  2  Eq.,  74t).  The  view  taken  of  the  gift  was  that  the  testator  had  never  jnade  up 
his  mind  whether  he  would  insert  any  names  in  the  blanks  or  not,  and  that  the  effect 
was  much  the  same  as  if  he  had  said  "  including  any  jierson  whom  I  mav  name  hereafter 
by  codic  r'  and  then  he  had  never  made  a  codicil.  Where.  hoMcver.  a  testator  made  a 
gift  to  "my  ne))hews  and  nieces"  and  named  one  nephew  and  one  niece  only,  and  left  a 
long  blank  after  the  names,  the  gift  was  held  to  he  void  for  uncertainty,  on  the  ground 
that  the  testator  iiad  by  using  tlie  plural  number  shown  an  intention  to  henelit  moro  than 
one  of  eacli  sex  of  a  certain  class  detinitely,  but  had  omitted  to  give  their  names,  as  he  had 
evidently  contemnlated  doing — Greig  v.  Martin.  5  Jur.,  (N.  S.),  329;  see  Jerningham  v. 
Herbert.  4  Russ.,  388.  390. 

A  gift  to  the  testator's  "aforesaid  nephews  and  nieces" '  where  no  ne])hews  and  nieces  had 
been  previously  named  in  tlie  will  was  held  not  to  be  void  for  uncertainty  but  to  include  all 
his  nephews  and  nieces — Campbell  v.  Bouskell.  27  Beav.,  325.  In  the  case  where  a  blank  is 
left  for  the  name  of  a  legatee  the  gift  is  void  for  uncertainty — Baylin  v.  Attorne_y-Geveral.  2 
Atk.,  239  :  Tai/lor  v.  Richardson,  2  Dr.,  Ifi  :  Hunt  v.  Hort.  3  Bw.  C.  C.  311.  It  is  otherwise 
where  a  blank  is  left  for  the  Christian  name  for  surname  only,  for  in  such  case  parol  evidence  is 
admitted  to  show  who  was  intended — Price  v.  Page.  4  \'es.,  680;  In  the  Goods  of  De  Rosaz,  L. 
R..  2  P.  D.,  60.  A  legacy  to  a  person  described  by  an  initial,  e.g..  as  il/r.v.  C,  admits  of 
explanation,  as  by  showing  that  the  testator  was  accustomed  to  speak  of  a  particular  person 
by  the  initial  of  her  name — Abbott  v.  MU'Saie.  3  Ves.,  148;  Clayton  \.  Lord  Nugent,  13 ISI. 
and  W.,  207. 

Charitable  bequests  have  always  received  in  England  a  more  favourable  construction  than 
gifts  to  individuals,  and  such  bequests  will  not,  in  every  case,  be  void  by  reason  of  the  uncer- 
tainty of  the  object.  Thus,  where  there?are  two  charities  of  the  same  name,  the  legacy  will 
be  divided  between  them — Waller  v.  Childs,  Amb..  524;  Simon  v.  Barber.  5  Russ.,  112  ;  see 
Bradshaiv  v.  Thompson,  2  Y.  and  C,  295.  This  is  an  application  of  what  is  called  the  rule  of 
cy  pres.     See  notes  under  s.  135  infra  ;  Law  of  Wills  in  India,  p.  159.  et  scq. 

77.     The  description    contained    in    a  will,  of  property   the  subject  of 
Words  describing     8^^^'    .^^all,    unless    a   contrary    intention    appear    by 
subject  refer  to  pro-     the  will,  be    deemed  to    refer    to   and    comprise    the 
party  ans^vering  that  ,  .  ,i     ,      i  •    ■•  j.     ^i         i      j.i      r 

description  at  testa-  property  answering  that  description  at  the  death  ot 
tor  s  death.  ^^le  testator. 

This  section,  which  is  also  embodied  in  the  Hindu  Wills  Act  ( XX  of  1870.)  s.  2,  is  similar  in 
•effect  to  s.  24  of  the  Wills  Act  (1  Vict.,  c.  26)  which  is  as  follows  :  "  Every  will  shall  be  con- 
strued with  reference  to  the  real  and  personal  estate  comprised  in  it,  to  speak  and  take  effect 
as  if  it  had  been  executed  immediately  before  the  death  of  the  testator,  unless  a  contrary  in- 
tention shall  appear  by  the  will." 

So  far  as  pro])erty  comprised  in  a  will  is  concerned  the  condition  of  things  existing  at  the 
■date  of  death  of  the  testator  jirevails. 

It  is  assumed  that  a  testator  knows  tliat  his  will  does  not  come  into  operation  till  his  death 
and  therefore  the  description  of  property  in  it  is  applicable  only  to  the  property  which 
answers  the  description  at  time  of  death. 

Trinder  v.  Trinder,  1  Eq.,  695. — A  bequest  of  '  'my  shares  in  the  Great  Western  Railway" 
will  include  all  shares  held  at  time  of  death  whenever  they  may  have  been  acquired." 

Russell  V.  Chill,  19  Ch.  D.,  432.— A  bequest  of  income  of  testator's  share  in  a  business 
carried  on  by  hira  in  co-partnership  with  other  persons  at  time  of  his  will  and  where  he  sub- 
sequently bought  in  other  share  held  to  carry  bequest  of  entire  income. 

A  bequest  of  ' '  all  my  term  and  interest  ' '  in  the  leasehold  dwelling-house  known  ds  B  G 
-will  carry  the  fee  simple  if  subsequent  to  date  of  will  buys  in  such  fee  simple.— Saxton  v. 
Saxton,  13  Gh.  D.,  3o9 ;  Kni'jht  v.  Burgess.  34:  Ch.  D.,  518.  "  See  also  Dickinson  v.  Dickinson, 
12  Ch.  D.,  22. 

Difficulties  arise,  Iiowever,  where  there  is  a  contrary  intention  in  the  will  as  it  sometimes 
happens,  the  testator  only  had  in  mind  the  condition  of  things  existing  at  tiie  time  of  the 
•execution  of  the  will.  If  there  be  not  a  clear  expression  of  opinions  the  presumption  of  law 
prevents  and  it  is  assumed  he  intended  to  deal  with  the  thing  answering  the  description  at  the 
time  of  his  death. 

In  re  Champion.  Dudley  v.  Champion  (1893)  1  Ch.,  101. — Nokth,  J.,  expressed  the 
opinion  that  words  ' '  now  in  my  occupation  ' "  and  such  like    expressions  refer  to  the  date  of 
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the  ■will  that  unless  they  are  one  essential  part  of  the  description   they    should  not    be  taken 
as  limiting  it  to  things  within  it   at  the    date    of  the    will.     See  also    Castle  v.    Fox,    L    R. 
II  Eq.,  544;  Litfford  v.  Fawys  Kick,  30  Beav.,  300. 

Where  the  specific  description  is  such  that  it  can  apply  properly  only  to  a  particular  thing 
as  it  existed  when  the  will  was  made  then  that  will  only  pass  under  it — Knight  v.  Burgess,  34 
Ch.  D.,  578  ;  Cox  v.  Bennett,  L.  R.,  6  Eq.,  422  ;  Miles  v.' Miles,  L.  R.,  1  Eq.,  462. 

Under  that  section  a  general  devise  of  real  estate  will  operate  on  all  the  property  of  that 
description — O' Toole  v.  Browne,  3  Ell.,  and  B.,  572. 

Will  speaking  from  death. — A  release  of  all  debts  due  to  the  testator  is  a  release  of  all  debts 
due  at  the  death  of  the  testator — Everett  v.  Everett,  L.  R.,  7  Ch.  D.,  (C.  A.),  428,  per  James, 
Cotton  and  Thesiger,  LL.J. 

If  the  testator  had  no  intention  on  the  subject  the  after-acquired  property  is  made  to 
pass  by  the  force  of  the  statutory  provision.  In  order  that  after-acquired  property  should 
not  pass  the  statutes  here,  as  in  England,  require  that  the  will  shall  show  upon  the  face  of  it 
a  contrary  intention,  that  is  an  intention  that  after-acquired  property  shall  not  pass — See 
In  re  Portal,  L.  R.,  27  Ch.  D.,  600,  per  Kay,  J. 

The  qualification  "unless  a  contrary  intention  appear  by  the  will"  does  not  render  it  ne- 
cessary that  the  contrary  intention  should  be  expressed  in  so  many  words  or  in  some  way  quite 
free  from  doubt.  It  is  sufficient  that  it  is  to  be  gathered  by  adopting,  in  reference  to  the  ex- 
pressions used  by  the  testator,  the  ordinary  rules  of  construction  applicable  to  wills. 
Thus,  Cole  V.  Scott  ( 1  Mac.  and  G.,  518),  where,  in  a  will  bearing  a  particular  date,  the  testator 
gave  ''  all  the  estates  of  which  I  am  now  possessed,"  and  used  the  word  'now'  in  other  parts 
of  the  will,  apparently  alluding  to  the  period  at  wliicli  he  was  making  the  will,  it  was  held, 
that  the  testator  had  indicated  a  contrary  intention,  so  as  to  take  the  case  out  of  the  general 
rule,  and  that  property  acquired  after  the  date  of  the  will  was  not  affected  by  the  will.  A 
similar  construction  was  put  on  the  word  'now'  in  Hidchir.son  v.  Barrow,  (6  H.  andN.,  583.) 
But  in  Wagstaff  v.  Wagslaff  (L.  R..  8  Eq.,  229),  under  a  gift  'of  any  other  property  that  I  may 
now  possess. '  personalty  acquired  after  the  date  of  the  will  was  held  to  pass.  That  case 
seems  hardly  consistent  with  the  case  of  Cole  v.  Scott ;  but  in  Castle  v.  Fox  (L.  R.,  11  Ex., 
542,)  Malins,  V.  C.,  expressed  his  dissent  from  the  decision  in  Cole  v.  Scott.  In  Cole  v.  Scott, 
however,  the  words  were  treated  as  not  strictly  speaking  generic  but  merely  a  description  of 
certain  specific  property  of  which  the  testator  was  possessed  at  the  date  of  the  will.  See  In  re 
Portal,  L.  R.,  27  Ch.  D.,  600,  per  Kay,  J. 

Such  an  expression  as  '■  all  the  lands  of  which  I  am  seized  in  .^4"  does  not  amount,  it  has 
been  held,  to  an  expression  of  intention  to  refer  to  projjerty  in  the  possession  of  the  testator  at 
the  date  of  his  will  {Doe.  v.  Walker.  12  M.  and  W.,  591;  Langdale  v.  Briggs,  25  L.  J.  Ch.,  100), 
but  must  be  read  as  written  just  before  his  death. 

The  word  'now'  has  been  held,  as  in  Wagstaff  v.  Wagstaff,  not  to  show  an  intention  that 
after-acquired  property  should  not  pass  in  the  following  cases  :  Dicketison  v.  Dickenson.  L.  R. 
12  Ch.  D..  22  ;  Everett  v.  Everett,  L.  R.,  7  Ch.  D..  428  :  and  In  re  Midland  By.  Co.,  34  Beav..  525. 
In  In  re  Portal  (li.  R..  27  Ch.  D..  600).  the  testator  devised  to  his  son  G  for  life  "my  cottage  and 
land  at  S,"  on  a  certain  special  condition  that  the  trees  should  not  be  cut  down,  or  removed, 
and  that  the  boundary  fences  and  plantations,  etc..  should  be  preserved  '  'in  their  present  state' ' 
and  after  the  death  of  G,  to  his  son  with  remainders  over,  and  as  to  all  other  his  freehold  estate 
and  the  residue  of  his  personal  estate,  he  gave  the  same  to  trustees  upon  certain  trusts.  After 
the  death  of  the  will  the  testator  contracted  to  purchase  from  his  son  G  a  mansion  and  about  10 
acres  of  land  at  S,  but  the  contract  was  not  completed.  It  was  held  that  this  property  contract- 
ed for  passed  to  the  son  G,  under  the  will,  as  the  testator  had  not  shown  with  sufficient  clearness 
an  intention  that  after-acquired  property  should  not  pass  under  the  devise  to  G.  There,  al- 
though the  words  "my  cottage  and  my  land"  were  not  apt  in  a  devise  of  a  mansion  and  land, 
yet  the  word  '  'land' '  was  held  to  be  large  enough  to  include  them,  the  words  ' '  in  their  present 
state' '  being  taken  to  refer  to  the  period  of  death;  Law  of  Wills  in  India,  p.  165. 

A  "gift  of  the  house  I  now  live  in"  was  held  to  be  a  gift  of  specific  property  and  to  refer 
to  the  house  occupied  by  the  testatrix  at  the  date  of  the  will  and  not  at  the  time  of  her  death — 
WUliains  V.  Owen,  9  L.  J.,  (N.  S.),  200. 

In  Goodlad  v.  Burnett  ( 1  K.  and  J.,  348),  Wood,  V.  C,  said  : — "When  I  refer  to  a  particular 
thing,  such  as  a  ring,  or  a  horse,  and  bequeath  it  as  "mj'  rin^'  or  'my  horse.'  it  seems  to  me 
there  might  be  considerable  difficulty  in  saying  that  the  '  contrary  intention'  to  which  the 
24th  section  of  the  Wills  Act  refers,  does  not  appear  on  the  face  of  the  will  :  but  when  a 
bequest  is  of  that  which  is  generic — of  that  which  may  be  increased  or  diminished,  then,  I 
apprehend,  the  Wills  Act  requires  something  more  on  the  face  of  the  will  for  the  purpos"  of 
indicating  such  'contrary  intention'  than  the  mere  circumstance  that  the  subject  of  the 
bequest  is  designated  by  the  pronoun 'my.'  In  that  case  it  was  held,  that  a  bequest  of  'my 
new  'i\  per  cent,  annuities'  comprised  all  the  new  ^\  per  cents,  whicli  the  testatrix  had   at 
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lier  death — See  Douglas  v.  Douglas,  I  Kay  400,  where  the  description  'all  the  stock  whicli  I  have 
purchased'  was  lieUl  to  Iiave  reference  to  the  date  of  the  will,  and  not  to  the  date  of  the  deatli 
of  the  testator"— See  Emuss  v.  Smith,  2  DeG.  and  S.,  722. 

In^p  Gibson  (L.  R.,  2  Eq.,  669),  the  testator,  who  was  possessed  of  £1,000  guaranteed  .stock 
in  the  N.  B.  Railway,  bequeathed,  'my  one  thousand  N.  B.  Railway  Preference  Shares,'  and 
after  his  will  sold  his  guaranteed  stock,  anil  subsequently  acquired,  by  various  purciiases.  other 
shares  and  stock  in  the  N.  B.  Railway,  it  was  held,  that  nothing  passed  by  the  bequest. 

In  In  re  Russell  (L.  R.,  19  Ch.  D..  432),  the  test.ator,  who  was  at  tlie  date  of  the  will  entitled 
to  a  third  share  in  a  partnership  business,  bequeathed  all  hi.s  share  and  interest  in  the  ))artner- 
ship,  and,  the  testator,  havins  before  his  death  acquired  the  entire  business  of  the  firm,  it  was 
lield  that  tlie  will  operated,  upon  the  whole  of  the  testator's  interest  in  the  business  at  the  time 
of  his  death — See  Backwdl  v.  Child,  Amb.,  260. 

This  section  (77)  like  the  corresponding  section  of  the  Englisli  Act,  it  is  to  be  observed,  does 
not  apply  to  the  object  of  the  testator's  bounty,  but  only  to  the  subject.  Thus  in  England 
where  the  testator  bequeathed  certain  funds  to  .4,  a  widow  for  life,  or  until  her  marriage,  and 
after  her  death  or  marriage,  amongst  her  children,  and  .4  married  again  between  the  date  of  the 
will  and  the  death  of  the  testator,  and  he  was  aware  of  the  marriage, — it  was  held,  that  .4  was 
not  entitled  to  the  income  of  the  fund,  but  that  the  gift  upon  tiie  marriage  came  at  once  into 
operation — Bullock  v.  Bennett,  7  DeG.  M.  and  G.,  28.3:  see  the  remarks  of  Turner,  L.  J.,  in 
Langdale  v.  Briggs,  8  DeG.  M.  and  G.,  391.  The  principle,  however,  which  governs  the  con- 
struction of  expressions  descriptive  of  a  specific  subject  of  disposition,  applies  also  to  the  objects 
of  the  gift.  Thus,  if  a  testator  give  an  estate  or  sum  of  money  to  his  son  John,  the  gift  will  take 
effect  in  favour  of  his  son  of  this  name  (if  any)  at  the  date  of  the  will,  and  of  him  only.  If,  there- 
fore, such  son  should  die  in  the  testator's  lifetime  ajid  the  testator  should  afterwards  have 
another  son  of  the  same  name,  who  should  survive  him,  such  after-born  son  would  not  be  an 
object  of  the  gift — I  Jarm.,  p.  302.  So,  a  devi.se  or  bequest  to  the  wife  of  A,  who  has  a  wife  at 
the  date  of  the  will,  relates  to  that  person,  notwithstanding  any  change  of  circumstances  which 
may  render  the  description  inapplicable  at  a  subsequent  period,  and  by  parity  of  reasoning  is, 
under  all  circumstances,  confined  to  her ;  but  if  A  have  no  wife  at  the  date  of  the  will, 
the  gift  embraces  the  individual  sustaining  that  character  at  the  deatli  of  the  testator — 1 
Jarm..  p.  303. 

A  devise  or  bequest  to  the  w'ife  of  A,  who  has  a  wife  at  the  date  of  the  will,  relates  to  that 
person,  notwithstanding  any  change  of  circumstances  which  may  render  the  description 
inapplicable  at  a  subsequent  perioci,  and  by  parity  of  reasoning  under  all  circumstances, 
confined  to  her  ;  but  if  ^4  have  no  wife  at  the  date  of  the  will,  the  gift  embraces  the  individual 
sustainino'  that  character  at  the  date  of  the  testator  ;  if  there  be  no  such  person  either  at  the  date 
of  the  will  or  at  the  death  of  the  testator,  it  applies  to  the  woman  who  shall  first  answer  the 
description  of  wife  at  any  subsequent  period — 1  Jarm.,  303. 

A  gift  to  the  testator's  servants  simply,  without  adding  a  condition  'that  shall  be  in  his 
service  at  his  decease,'  will  take  effect  in  favour  of  the  servants  at  the  date  of  the  wdl  although 
they  had  quitted  the  service  before  the  death  of  the  testator — Parker  v  Marchanl,  1  Y.  and  G», 
290. 

In  the  absence  of  a  controlling  context,  a  gift  to  an  unmarried  woman  for  life,  with  remain" 
der  to  her  husband  in  fee,  vests  an  indefeasible  estate  of  inheritance  in  the  person  who  first  an* 
swers  the  description  of  her  husband — Badford  v.  Wills,  L.  R.,  7  Chan.,   7. 

Gifts  to  classer. — The  will  is  to  be  held  to  speak  from  the  death  of  the  testator  in  reference 
to  gifts  to  classes,  or  fluctuating  bodies  of  persons  :  as  to  children  or  descendants,  which  ap- 
plied to  the  person  answering  the  description  at  the  death  of  the  testator  irrespectively  of  those 
to  whom  the  description  was  applicable  at  the  date  of  the  will,  but  who  subsequently  died  in  the 
testator's  lifetime — 1  Jarm.,  310,  and  s.  98,  infra. 

78.     Unless  a  contrary  intention  shall  appear  by  the  will,  a  bequest  of 

.    ^  the  estate  of  the  testator  shall  be  construed   to  include 
Povrer  of  appoint-  i-ii  i  i.  -.li, 

ment  executed  by  any  property  which  he  may  have  power  to  appoint   by 

general  bequest.  ^-j^  ^^  ^^^^^  ^^^^^^  ^^  ^^^  ^j^-^^j,   proper,   and  shall 

operate  as  an  execution  of  such  power  ;  and  a  bequest  of  property  des- 
cribed in  a  general  manner  shall  be  construed  to  include  any  property  to 
which  such  description  may  extend,  which  he  may  have  power  to  appoint  by 
will  to  any  object  he  may  think  proper,  and  shall  operate  as  an  execution  of 
such  power. 

This  section  closely  follows  s.  27  of  the  Wills  Act  (1  Vict.,  c.  26).  It  does  not  apply  to 
Hindus,  etc.— Hindu  Wills  Act  (XXI  of  1870),  s.  2. 
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tiinshaiv  Sorabjcc  v.  Dinshaw  Sorabjee,  I.  L.  R.,  31  Bom.,  473. — A  general  power  of 
appointment  may  be  well  exercised  by  a  will  executed  previously  to  the  creation  of  the 
power  and  that  too  by  a  mere  residuary  gift. 

Cases  cited  amongst  others — Pittinger  \.  Ambler,  L.  R.,  1  Eq.,  510(1866);  Hodsdo)i,  v; 
Dancer.  16  W.  R.,  1101  (1868)  ;  Boyes  v.  Cook,  14  Ch.  D.,  53  (1880)  ;  In  re  Clark's  Estate,  14 
Ch.  D..  422  (1880);  In  re  Hernando.  27  Ch.  D.,  284  (1884);  Re  Olds  Trusts.  54  L.  T.,  677 
(1886)  ;  Aircy  v.  Boivtr,  12  App.  Cas.,  363  (1887);    In  re  Marsh  38  Ch.  D.,  630  (1888). 

Unless  a  contrary  intention  appears  all  descriptions  of  property  are  assumed  to  apply 
to  the  property  described  as  it  is  or  is  intended  to  be  enjoyed  in  the  condition  of  things  with 
reference  to  which  the  instrument  was  made,  and,  therefore,  it  is  not  necessary  to  mention 
any  right  easement  or  profit  incident  to  the  property. 

Unless  a  contrary  intention  appears  any  description  which  comprises  all  the  benefits 
accruing  from  a  property  will  be  held  to  be  equivalent  to  a  description  of  the  property  itself 
and  any  interest  given  in  or  charged  upon  such  benefits  will  be  held  to  be  an  interest  or  charge 
upon  the  property  itself. 

In  absence  of  contrary  intention  a  general  description  will  include — 
Not  merely  interest  in  possession  but  also  interests  in  expectancy. 
Not  merely  legal  but  also  equitable  interests, 

Not  merely  property  belonging  to  testator  but  also  that  over  which  he  has  a  power  of  ap- 
pointment provided  there  be  something  to  show  that  there  was  an  intention  to  include 
same. 

The  rules  above  referred  to  are  taken  from  Underbill  and  Strahan  on  interpretation  of 
\vills,  etc. 

The  rule  that  a  general  description  includes  interest  in  expectancy  within  the  description 
as  well  as  interests  in  possession  applies  to  both  deeds  and  wills  and  in  the  cases  of  wills  this  rule 
has  been  carried  to  a  great  extent  and  is  fully  discussed  in  Mills  v.  Pinion  ( 1899,  1  Ch.,  688). 

A  mere  residuary  devise  can  never  in  the  absence  of  all  reference  to  the  power  carry  property 
over  which  the  testator  had  a  power  of  appointment  merely — Fatdkes  v.  Williams,  42  Ch.  D., 
93. 

It  is  very  seldom  that  a  general  description  of  personalty  can  be  sufficient  to  execute  a 
power  of  appointment — Bremo  v.  Eyelan  (1893)  4  Ch.,  595.  See  also  Bury  v.  Milner 
(1899),  1  Ch.,  563. 

A  gift  in  a  will  of  property  described  in  a  general  manner  whether  by  way  of  residue  or  not; 
will  include  not  merely  all  the  property  within  the  general  description  but  also  ])roperty  which 
the  testator  had  at  his  death  a  power  to  appoint  by  his  will  in  any  manner  he  might  think  pro- 
per unless  a  contrary  intention  shall  appear  by  the  will  itself  (Underbill  and  Strahan). 
See  Phillips  v.  Cayley,  43  Ch.  D.,  222. 

In  the  English  Act,  the  words  are  "power  to  appoiht  in  any  manner  he  may  think  proper," 
instead  of  ' '  powet  to  appoint  by  will  to  any  object  he  may  think  proper." 

The  section  is  confined  to  general  powers.  Thus,  a  power  to  appoint  by  will  amongst 
children  in  such  manner  as  the  appointor  shall  think  proper,  is  not  within  the  section — 
Cloves  V.  Awdry,  12  Beav.,  604.  Nor  is  a  power  to  appiont  by  will  among  relations  or  friends 
— Re  Caplin's  Will,  2  Dr.,  and  Sm.,  527.  But  a  power  to  appoint  by  will  only,  which  is 
expressly  within  the  words  of  this  section,  was  held  to  be  within  the  words  of  the  English  Act — 
Re  Powell's  Trusts,  18  W.  R.  (Eng.),  228.  So  a  power  in  a  marriage  settlement  to  appoint  by 
deed  or  will  to  all  and  every  " '  person  or  persons,  child  or  children  "  is  within  the  section — 
Confield  v.  Pollard,  5  W.,  R.  (Eng.),  774.     Shelford's  Real  Property  Statutes,  p.  526. 

A  general  power  given  to  the  survivor  of  two  persons  may  be  exercised  by  a  ceueral  devise 
in  a  will  executed  bv  the  ultimate  survivor  during  their  joint  lives — Thomas  v.  Jones.  2  Job.  and 
H.,  475;  see  Cave  v.  Cave,  8  DeG  M  and  G.,  131. 

The  true  construction  it  was  said  of  the  English  Statute  (1  Vict ,  c.  20)  coupling  ss.  24  and 
27  of  the  Statute  (which  correspond  with  ss.  77  and  78  of  this  Act)  is,  that  a  will  may  operate 
as  an  execution  of  all  powers  vested  in  the  testator  immediately  before  his  death.  A  person  sui 
juris  must  be  held  to  intend  his  will  to  operate  on  powers  which  he  had,  not  at  the  date  of  exe- 
cuting it,  but  which  he  acquired  before  his  death — per  Page  Wood,  V.  C,  Thomas  v.  Jones, 
2  Joh  and  H.,  482. 

Thus,  general  powers  have  been  held  to  have  been  executed  by  wills  dated  px'ior  to  the 
creation  of  the  powers — Stillmany.  ireerfon,  16Sira.,  26;  Patch y.  iViore,  2  Dr.  and  Sm.,  589. 
But  although  a  general  residuary  bequest  would  operate  as  an  execution  of  a  power  in  a  sub- 
sequent settlement,  still  the  Court  has  power,  where  the  testator  is  himself  the  settlor,  in  con- 
struing both  instruments,  to  consider  the  surrounding  circumstances  whicli  might  show  that 

H,  SA  8 


114  SUCCESSION    ACT,  [PART  XI. 

the  will  was  not  intended  as  an  execution  of  the  power — In  re  Ruding's  SeMlemcnt.  L.  R.,  14  Eq., 
267. 

A  creneral  residuary  bequest  will  operate  as  an  appointment — sSpooner^o  Trusts,  2  Sim. 
{N.  S.),*'l29  ;  Attorne.y-Gen''.ral  v.  Brnkenhury,  1  H.  and  C,  782  :  see  Bush  v.  Cowan.  32  Beav.. 
228  But  funds  ineffectually  appointed  were  held  not  to  pass  by  a  general  re-iduary  clause — 
Wilkinson  v.  Schneider,  L.  R.,  9  Eq..  423  :   Chandler  v.  Pocock,  L.  R.,  10  Cli.  D..  (Ca.),  648. 

In  Boyesv.  Cook  (L.  R.,  14  Ch.  D.,  Ca.,  53),  A,  by  a  separation-deed,  settled  his 
property,  reserving  to  himself  a  general  power  of  appointment  by  will  over  one-third  of 
it,  and  declaring  trusts  as  to  the  remaining  two-thirds  of  it  for  his  wife  and  children.  By 
his  will,  executed  several  months  previously  to  the  separation-deed,  A  devised  and 
bequeathed  all  his  property  to  trustees,  upon  trust,  for  his  wife  and  children.  It  was 
held  (reversing  the  decision  of  Malins.  V.  C),  that  the  will  was  a  good  execution  of  the 
power,  and  that  the  settlement,  and  the  circumstances  under  which  it  was  executed,  could 
not  be  looked  at  to  show  a  contrary  intention.  In  this  case  In  re  Ruding's  Settlement,  L. 
R  14  Eq.,  266.  was  questioned.  See  In  re  Clark's  Estate,  L.  R.,  14Ch.  D.,  (Ca.),  422;  In  re 
Harmando,  L.  R.,  27  Ch.  D.,  284:  see  also   Airey  v.  Bower.  12  Ap.  Ca..  263. 

A  bequest  of  general  pecuniary  legacies  is  a  bequest  of  property  described  in  a  general  man- 
ner and  operates  as  an  execution  of  a  power— /w  re  Wilkinson,  L.  R.,  4  Chan..  .587;  see  Hnrl- 
atoneY.  Ashton.  11  Jur.  (N.  S.),  725;  see  also  Re  Davies  Trusts,  L.  R..  13  Eq.,  166.  In  the  last 
of  these  cases  WiCKENS.  V.  C,  said  :—"  Where  a  testator,  with  a  geneial  power  of  appoint- 
ment, gives  legacies  and  appoints  an  executor,  he  must  be  taken  as  exercising  his  general  power 
to  the  extent  to  which  the  fund  subject  to  it  is  required  to  make  the  legacies  effective  ;  and 
even  where  a  testator,  having  such  a  power,  makes  a  will  directing  the  payment  of  his  debts 
without  more,  and  appointing  an  executor,  the  appointed  fund  is  liable  for  the  payment  of  his 
debts,  if  his  own  estate  is  insufficient.  The  same  rule  would.  I  conceive,  apph-  in  botV- 
these  cases,  though  no  executor  were  appointed  (p.  166). 

It  has  not  been  decided  whether  an  appointment  of  an  executor  without  more  would  make 

the  fund  assets — Ibid.  „      .        . 

Contrary  intention.— Beiove  the  Wills  Act  it  was  necessary  to  show  the  intention  to 
exercise  the  power.  Under  that  and  the  present  Act  it  is  necessary  to  show  a  contrary  intention 
in  order  to  exclude  the  execution  of  the  power— See  Lake  v.  Currie,  2  De  G.  M.  and 
G.,  536,  548. 

In  Scriven  v.  Sandom.  (2  Joh.  and  H..  743),  Page  Wood,  V.  C,  said  :  '  'There  is  no  contrary 
intention  within  the  meaning  of  the  Statute  (s.  27  of  the  Wills  Act)  unless  you  find  something 
in  the  will  inconsistent  with  a  view  that  the  general  devise  was  meant  as  an  execution  of  the 
power' '  (p.  744).  '  'This."  he  went  on  to  say,  '  'is  the  only  safe  rule  for  discriminating  between 
mere  conjecture  and  the  contrary  intent  required  by  the  Statute"— See  Pettinger  v.  Ambler, 
L.  R.,  1  Eq.,  510. 

An  appointment  expressed  to  be  made  in  exercise  of  every  power  enabling  the  appointor, 
does  not  extend  to  property  which  the  appointor  cannot  appoint  without  the  exercise  of  a 
power  of  revocation,  if  there  be  other  property  to  which  the  appointment  can  apply — Pomfret 
V.  Perring,  5  DeG.  M.  and  G.,  775. 

In  ascertaining  whether  a  teslator  has  shown  a  contrary  intention  not  to  execute  a 
general  power  by  a  residuary  gift,  it  makes  no  difference  whether  the  settlement  creating  the 
power  was  made  by  the  testator  himself  or  by  a  stranger— /»  re  Clark's  Estate.  L.  R., 
14  Eq.  (C.  A.),  422. 

79-'    Where  property  is  bequeathed  to,  or  for  the  benefit  of  such  of 
Implied  gift  to  the     certain  objects  as  a  specified  person  shall  appoint,  or  for 
deiau*it°of  \pp^Tnt^     ^^^^  benefit  of  certain  objects  in   such  proportions  as  a 
ment.  specified   person  shall  appoint,  and  the    will   does  not 

provide  for  the  event  of  no  appointment  being  made  ;  if  the  power  given  by 
the  will  be  not  exercised,  the  property  belongs  to  all  the  objects  of  the 
power  in  equal  shares. 

Illustration. 

A,  by  his  will,  bequeaths  a  fund  to  his  wife  for  her  life,  and  directs  that 
at  her  death,  it  shall  be  divided  among  his  children  in  such  proportions  as  she 
shall  appoint.  The  widow  dies  without  having  made  any  appointment.  The 
fund  shall  be  divided  equally  among  the  children. 
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This  section  does  not  apply  to  Hindus,  etc.,  see  Hindu  Wills  Act  (XXI  of  1870),  s.  2.  In 
the  case  of  Juverbai  v.  Kablibai  (I.  L.  R.,  16  Bom.,  492),  it  was  held  that  there  was  no  clear 
principle  of  Hindu  Law  which  forbade  a  bequest  to  such  person  or  persons  as  another  should 
appoint  from  being  construed  and  effect  given  to  it. 

Fehrsen  v.  Simpson,  I.  L.  R.,  4  Cal..  514. — Held  that  the  power  of  appointment  under  the 
circumstances  reported  in  the  case  had  been  properly  executed,  and  that  the  donee  under  such 
power  took.  See  also  Byramji  Jehangir  Lamma  v.  Ratnagar  Jamsftji  Ratnagar,  I.  L.  R..  18 
Bom.,  1.     See  also  Bai  Motivahte  v.  Baimamubai,  I.  L.  R.,  19  Bom.,  647  (cited  under  s.  82). 

Dinshaiv  Sornbjee  v.  Dinshaiv  Sornbjee,  I.  L.  R.,  31  Bora.,  472. — A  general  power  of  appoint- 
ment may  be  well  executed  by  all  exercised  by  a  will  executed  previously  to  the  creation  of 
the  power  and  that  too  by  a  mere  residuary  gift. 

A  gift  to  such  member  or  members  of  a  class  as  some  person  or  persons  may  select  with  no 
gift  over  in  default  of  selection,  will,  in  so  far  as  the  power  of  selection  is  not  exercised,  be  con- 
strued to  be  a  gift  equally  among  all  the  members  of  the  class  in  existence  at  the  time  the  power 
should  have  been  exercised  (Undebhill  and  Strahan). 

Brownv.  Higgs,8Wes..  5Q\. — ^LvORd  Eldon  stated  : — "It  is  perfectly  clear  that  where 
there  is  a  mere  power  of  disposing  and  that  power  is  not  executed  the  Court  cannot  execute  it. 
It  is  equally  clear  that  wherever  a  trust  is  created  and  the  execution  of  that  trust  fails  by 
the  death  of  the  trustee  or  by  accident  this  Court  will  execute  the  trust." 

In  re  Duke's  Settlement  (1897).  1  Ch.,  289. — Held  that  there  must  be  an  indication  in  the 
will  that  the  testatrix  did  intend  the  class  or  some  of  the  class  to  take. 

The  rule  above  referred  to  has  been  stated  to  be  that  a  mere  grant  of  a  power  to  appoint 
a  fund  among  a  class  amounts  to  an  implied  gift  to  the  class  in  default  of  appointment 
unless  there  is  an  express  gift  over.  This  is  not  so.  To  make  a  grant  of  a  power  imply  a 
gift  to  a  class  there  must  be  clear  intention  to  benefit  the  class  and  the  power  must 
amount  to  a  mere  power  to  select  the  members  of  the  class  who  are  to  benefit.  In  other 
words  the  intention  of  the  donor  as  appears  from  the  instrument  must  be  to  create  a 
trust  in  favor  of  a  class  generally  giving  the  donee  of  the  power  a  discretion  as  to  which 
members  of  the  class  shall  take.  Then  if  the  discretion  is  not  exercised  the  trust  in  favor 
of  the  class  takes  effect  and  all  the  members  take  equally  (Underhill  and  Strahan). 

In  the  following  cases  it  was  held  that  the  intention  to  benefit  the  class  was  sufficiently 
indicated — Brown  v.  Higgs,  4  Ves.,  708;  8  Ves.,  561 ;  Re  Susanni,  47  L.  .1.,  Ch.,  65. 

In  the  following  cases  it  was  held  tliat  a  general  intention  to  benefit  the  class  was 
not  sufficiently  indicated— //ew/y  v.  Donnery,  Z  Ir.  C.  L.  Rep.,  213  :  In  re  Dukes  Settle- 
ment (1897),  I  Ch.,  289. 

Wliere  there  is  a  gift  over  in  default  of  appointment  to  the  objects  of  the  power 
or  to  other  persons,  of  course  tlie  words  of  tlie  power  cannot  operate  to  vest  any  estate  in 
the  objects  of  it  by  imphcation  if  there  is  no  appointment — ^1  Sugden  on  Powers,  p.  462 
(2nd  Edn.)  1  Jarman,  552;  Smiths.  Death,  5  Mad.,  371;  see  per  Crompton,  J.,  in  Roddy 
V.  Fitzgerald.  6  H.  of  L.  Ca.,  856. 

Default  of  appointment. — ^This  section  appears  to  deal  only  with  tlie  case  of  a  "power  given 
by  the  will  not  being  exercised,"  but  it  is  submitted  that  it  would  equally  apply  to  the  case 
of  a  power  being  exercised,  but  improperly  exercised. 

In  England,  it  has  been  held,  that  where  a  power  is  improjjerly  exercised,  what  is 
ill-appointed  goes  as  in  defa\dt  of  appointment — Routledge  v.  Dorril,  2  Ves.,  357.  It  is  to 
be  observed  that  the  donee  of  a  power  may  execute  it  without  referring  to  it  or  taking  the 
slightest  notice  of  it,  provided  that  the  intention  to  execute  it  appear — Sugden  on  Powers, 
p.  289  (8th  Edn.). 

It  is  well  settled  that  a  gift  under  a  power,  embracing  objects  not  witliin  the  line 
of  perpetuities,  is  wholly  void,  and  that  the  fund  cannot  be  given  to  those  to  wiiom  it  might 
have  been  legally  appointed — Ibid.  p.  505 ;  see  Jet  v.  Audley,  I  Cox,  324. 

The  77th  section,  as  already  pointed  out,  does  not  apply  to  the  objects  of  the  testator's 
bounty. 

As  to  the  time  when  the  class  to  take  in  default  is  to  be  ascertained,  the  general  principle 
seems  to  be  this  :  If  the  instrument  itself  gives  tiie  property  to  a  class,  but  gives  a  power  to  A  to 
appoint  in  what  shares  and  in  what  manner  the  members  of  that  class  shall  take,  the  property 
vests  until  the  power  is  exercised  in  all  the  members  of  the  class,  and  they  will  all  take 
in  default  of  appointment ;  but  if  the  instrument  does  not  contain  a  gift  of  the  property 
to  any  class,  but  only  a  power  to  .4  to  give  it,  as  he  may  tiiink  fit,  among  the  members 
of  that  class,  those  only  can  take  who  might  have  taken  under  an  exercise  of  the  power. 
In  that  case,  the  Court  implies  an  intention  to  give  the  property  in  default  of  appoint- 
-ment  to   those   only   to  whom   the   donee  of   the   power  might  give   \t—pe.r  Kindersley. 
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V.  C,  in  Lambert  v.  Thwaites,  L.  R.,  2  Eq.,  155,  see  the  cases  there  cited.  In  Lambert 
V.  Thwaites,  certain  property  was  settled  on  A  and  B  for  their  joint  lives,  and  on  the 
death  of  the  survivor,  amongst  all  and  every  the  children  of  A,  in  such  shares  as  he 
might  by  will  appoint.  There  were  seven  children  living  at  the  date  of  the  settlement, 
one  of  whom  died  before  A,  who  died  without  executing  the  appointment.  It  was  held 
that   the   representatives   of   the    deceased   child   were   entitled   to   a   share. 

Similarly,  where  there  is  a  direct  gift  to  the  younger  children  of  the  wife  of  C,  as- 
she  shoidd  appoint,  it  is  a  present  legacy  to  the  children  living  at  the  death  of  the 
testator  subject  to  variation  by  the  appointor.  The  gift  cannot  be  extended  to  the 
children,  by  a  future  husband,  born  subsequently — Coleman  v.  Sti/iuour,  1  Ves.  Sen.,  209. 
If  the  gift  be  not  a  direct  gift  but  in  remainder,  as  to  .4  for  life  with  remainder  to  the 
children  of  -4  as  he  shall  appoint,  it  goes  to  all  the  children  born  in  the  testator's  life- 
time and  coming  into  being  before  A's  death — Crone  v.  Odell,  1  Ball,  and  Bea.,  449 ; 
Lambert  v.  Tkivailes,  L.  R.,  2  Eq.,  155.  In  the  case  of  an  implied  gift  created  by  means 
of  a  power,  as  where  property  is  given  to  A  for  life  and  after  his  death  to  such 
children,  or  other  class  of  persons,  as  he  shall  appoint,  and  there  is  no  gift  over  in  default 
of  appointment,  the  same  rule  is  followed  in  default  of  appointment — Brown  v.  Higgs,  4  Ves., 
708;  Bmrough  v.  Phillcox,  5  My.  and  Cr.,  73.  Thus,  where  the  gift  of  a  fund  is  ta 
^4  for  life  with  power  to  A  to  dispose  of  the  capital  amongst  the  children  of  the 
testator  as  he  might  appoint  by  will,  in  default  of  appointment,,  all  the  children  taka 
equally — Gneveson  v.  Kersopp,  2  Keen.,  653. 

In  Longman  v.  Brown  (7  Ves.,  124),  there  was  a  bequest  to  executors  in  trust  that 
they  should  pay  imto  and  amongst  the  testator's  two  brothers  and  his  sister,  or  their 
children,  in  such  shares  and  at  such  times  as  the  trustees  shall  think  proper^  and,  in 
default  of  appointment,  the  children  living  at  the  death  of  the  testator,  to  the  exclusion- 
of  those  born  afterwards,  were  held  to  be  entitled  with  their  parents,  per  capita. 

In  the  case  of  a  gift  by  implication  arising  from  a  power,  the  gift  applies  only  to  such 
persons  as  are  objects  of  the  power,  and  accordingly,  where  the  power  is  to  be  exercised 
by  will  and  no  appointment  is  made,  the  gift  takes  effect  in  favour  of  those  who  are  alive  at 
the'death  of  the  donee  of  the  power — or  in  other  words  only  those  of  the  class  can  take  who 
could  have  taken  under  the  appointment.  Thus,  where  there  was  a  gift  of  a  residue  to  the 
wife  of  the  testator  for  life  with  power  to  appoint  the  same  to  her  children,  it  M'as  held, 
that,  as  the  gift  was  only  through  the  power,  so  that  the  class  took  only  by  implication 
only  those  who  survived  the  donee  of  the  power  could  take  in  default  of  appointment — 
Walsh  V.  WaUinger,  2  R.  and  M.,  78.  But,  if  instead  of  an  implied  gift  arising  from  a 
power  there  is  a  direct  gift  by  deed  or  will,  the  gift  Mill  not  be  confined  to  the  objects 
living  at  the  decease  of  the  donee  of  the  power — Casterton  v.  Sutherland,  9  Ves.,  Ho; 
Falkner  v.  Wynford,  9  Jur.,  1006. 

Where  the  words  of  a  will  clearly  point  to  a  personal  enjoyment  by  the  objects  of  the 
power  at  the  death  of  the  tenant'  for  life,  there  is  good  ground  for  holding  that  none  of 
those  who  predeceased  the  tenant  for  life  should  share  in  default  of  appointment,  per 
Woon,  V.  C,  in  Re  White's  Trusts,  1  John.,  660.  In  White's  Trusts  (1  John.,  656),  ther& 
was  a  bequest  to  trustees  for  A  for  life,  and  if  he  should  die  childless,  upon  trust  to 
apply  the  sum  for  the  benefit  of  the  testator's  children  to  their  issue  as  the  trustees 
should  think  fit,  and  there  was  no  gift  in  default  of  appointment.  No  appointment 
was  made,  and  the  tenant-for-life  survived  the  donees  of  the  power  and  died  childless, 
and  it  was  held,  that  the  period  for  ascertaining  the  class  was  the  death  of  the  tenant- 
for-life,  and  that  the  sum  should  accordingly  be  divided  among  such  of  the  children 
and  grandchildren  as  were  living  at  that  time. 

Where  a  testator  gave  £3,000  to  his  executors  upon  trusts  for  the  benefit  of  M  during  her 
life,  and  from,  and  immediately  after  her  death,  "in  trust  for  the  benefit  of  her  children  to  do 
that  which  they,  my  executors,  may  think  most  to  their  advantage,"  and  the  executors 
died  in  the  lifetime  of  M,  it  was  held,  that  the  children  of  M  who  were  living  at  her 
death  were  entitled  to  the  fund  in  equal  shares — In  re  Phene's  Trusts,  L.  R.,  5  Eq., 
346;  see  Wilson  y.  Duguid  (L.  R.,  24  Ch.  D.,  244),  where  the  power  was  contained  in  a 
deed  of  settlement.     See  Law  of  Wills  in  India,  pp.  171,    et  seq. 

80.     Where  a  bequest  is  made  to  the   'heirs,'  or  'right  heirs,'  or  '  rela- 
tions',  or  '  nearest  relations,'  or  '  family,'  or  '  kindred,' 
A^foflarti^cuiar^per-     or  'nearest  of  kin,'   or  'next-of-kin,'   of  a  particular 
son  without  qualify    person,  without  any  qualifying  terms,  and  the  class  so 
jng  terms.  designated   forms   the  direct   and  independent  object 

of  the   bequest,  the  property  bequeathed  shall  be  distributed  as  if  it  had 


5.  80.]  CONSTRUCTION    OF   WILLS.  117 

belonged  to  such  person,  and  he  had  died  intestate  in  respect  of  it,  leaving 
assets  for  the  payment  of  his  debts  independently  of  such  property. 

Illustrations. 

[a)  ^  leaves  his  property  "to  his  own  nearest  relations."  The  pro- 
perty goes  to  those  who  would  be  entitled  to  it  if  A  had  died  intestate, 
leaving  assets  for  the  payment  of  his  debts  independently  of  such  property. 

(6)  A  bequeaths  10.000  rupees  "  to  5  for  his  life  and  after  the  death  of 
B,  to  his  own  right  heirs."  The  legacy  after  J5's  death  belongs  to  those  who 
would  be  entitled  to  it  if  it  had  formed  part  of  A''s  unbequeathed  property. 

(c)  A  leaves  his  property  to  B  ;  but  if  B  dies  before  him,  to  B's  next-of- 
kin  :  B  dies  before  A  ;  the  property  devolves  as  if  it  had  belonged  to  B,  he 
had  died  intestate,  leaving  assets  for  the  payment  of  his  debts  independently 
of  such  property. 

[d)  A  leaves  10,000  rupees  "  to  5  for  his  life,  and  after  his  decease,  to 
the  heirs  of  C"  The  legacy  goes  as  if  it  had  belonged  to  C,  and  he  had 
died  intestate,  leaving  assets  for  the  payment  of  his  debts,  independently  of 
legacy. 

This    section    does    not   apply    to    Hindus,  etc.,    see  Hindu    Wills    Act  (XXI  of    1870), 

6.  2.  In  ss.  80,  81,  84,  86  and  87,  none  of  which  have  been  embodied  in  the  Hindu 
Wills  Act,  the  Legislature  in  some  respects  following  the  decisions  of  the  Courts  ia 
England  has  laid  down  certain  rules  for  the  construction  of  gifts  made  to  objects  under 
particular  designations  descriptive  of  relationship  or  of  membership  of  a  class.  The 
terms  of  these  sections  are  not  exhaustive,  and  cases  decided  by  the  English  Courts 
may  be  usefully  referred  to  as  guides  to  construction  in  cases  not  provided  for  bj'^ 
the  sections. 

Heirs. — The  correct  rule  appears  to  be  that  such  persons  as  would  have  been  entitled 
under  the  Statute  of  Distribution  to  succeed  to  the  personal  property  of  the  deceased  in 
case  he  had  died  intestate  including  therefore  a  widow. 

It  has  been  held  to  mean  next-of-kin  according  to  the  Statute — In  re  Steven's  Trusts,  L.  R., 
15  Eq.,  110  ;  Key  v.  Boulton,  25  Ch.  D..  212;   But  see  Smith  v.  Butcher,  10  Ch.  D.,  113. 

As  regards  realty  it  has  been  held  to  mean  the  common  law  heir — Garland  v.  Beverley, 
9  Ch.  D.,  213. 

Where  a  power  is  given  to  a  person  to  dispose  of  a  fund  "'  among  my  relations  in  such 
manner  as  he  shall  think  proper"  the  ajipointment  cannot  be  in  favor  of  any  relative 
who  is  not  within  the  Statute — Pope  v.  Whitcombe.  3  Merin.,  689. 

But  this  does  not  apply  when  the  power  is  given  to  an  individual  to  distribute  the 
fund  among  such  of  the  relations  of  the  testator  as  he  shall  think  fit  as  he  is  not  then 
restricted  in  the  exercise  of  his  discretion  to  relations  within  the  Statute — Mahon  v.  Savage, 
1  Scho.  &  Sefr.,  111.   Forbes  v.  Ball.  3  Merin.,  437:   Fivch  v.  Hollingworth.  21  Beav.,  112. 

Belations  v.  nearest  relations.- — When  a  legacy  is  given  by  a  testator  "to  my  relations" 
generally  without  enumerating  any  of  them  the  Court  will  direct  the  money  to  be  paid  to 
such  of  his  relations  as  would  have  been  entitled  under  the  Statute  if  he  had  died 
intestate— Ti/^'H  V.  Xo«(7/«,rtn.  15  Beav.,  275:  Fieldden  v.  Ashworth.  L.  R.,  20  Eq.,  410; 
Devisme  v.  Mellish,  5  Ves.,   529  ;   Hebbert  v.  Hebbert.  L.  R..  15  Eq.,  372. 

The  same  rule  applies  where  the  bequest  is  to  'near  relations  or  "my  most  necessitous" 
or  poorest  "unless  the  legacy  be  gi%'en  to  establish  a  chaiity  for  poor  relations  :" — While  v. 
White,  7  Ves.,  423  :  Attorney-Genl.  v.  Price.  17  Ves.,  371. 

Next-of-kin — Kindred — nearest  of  kin — A  man's  kindred  in  the  proper  signification 
of  the  word  means  such  persons  as  are  related  to  him  bi/  blood,  and  accordingly  relatious 
by  marriage  are  generally  incapable  of  bringing  themselves  within  the  description  of  next-of- 
kin,  nor  can  the  liusband  or  wife  be  entitled  under  a  bequest  to  the  next-of-kin  of  either 
of  them. — 

It  must  be  borne  in  mind  that  persons  related  by  half-blood  are  equally  of  "kin" 
*ith  those  of  the  whole  blood.  ■ 
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The  description  of  family  in  a  bequest  although  it  may  comprise  the  same  persons  as 
"kindred"  or  relations  or  even  receive  a  still  wider  interpretation  yet- — primarily  and 
independently  of  context  showing  the  contrary  will  read  as  meaning  "children"  to  the 
exclusion  of  even  the  wife  but  this  may  be  enlarged  or  narrowed  by  the  context  of  the  will — 
Cruwys  v.  Colman,  9  Ves.,  323;  Earner  v.  Patch,  8  Ves.,  %^A;'  Bvrt  \.  Hdlyar  L.  R.,  14 
Eq.,  160;  i?fiTemy'5  Will,  19  Beav.,  580:  Lamhe  v.  Eames,L.  R.,  6  Ch.,  597;  Griffiths  v. 
Briggs,  15  Sim.,  17. 

From  the  extent  of  the  words  '  relations  '  and  '  near  relations  '  it  was  found  necessary  to 
narrow  their  signification  by  a  construction  confining  it,  in  each  case,  to  the  next-of-kin  under 
the  Statute  of  Distributions,  by  which,  in  England,  the  succession,  in  case  of  intestacy,  is 
regulated — Walter  v.  Maunde,  19  Ves.,  424.  In  Gower  v.  Maimvarivg  (2  Ves.  Sr..  87),  the 
words  'friends  and  relations  '  were  held  by  LoRn  Hardwick  to  mean  '  relations,'  the 
word  '  friends  '  being  taken  as  synonymous  with  relations.  So  In  rt  Cnplin^s  Will,  2  Dr.  and 
Sm.,  527  ;  (s.  c.)  34  L.  J.,  Chan.,  575,  the  words  'friends  or  relations'  received  the  same 
construction. 

In  Smith  v.  Campbell  (19  Ves.,  403),  Sir  William  Grant,  M.  R..  said  that  there  is  no 
uncertainty  in  the  words  'nearest  relations:'  and  he  accordingly,  held,  where  the  testator 
left  a  brother  and  sisters,  and  nephews  and  nieces,  the  children  of  a  deceased  borther,  that  the 
nearest  of  kin,  without  leference  to  the  Statute,  were  exclusively  entitled.  By  this  Act, 
however,  a  bequest  to  '  nearest  relations '  is  expressly  declared  to  have  the  same  effect  as  a 
bequest  to  •  relations. ' 

A  devise  to  the  testator's  'nearest  a  relation'  (in  the  singular)  was  held  to  be  the  nearest 
relation  at  the  time,  or  where  there  were  more  persons  than  one  in  the  same  degree,  to  all  such 
persons  in  equal  shares  (Marsh  v.  Marsh,  1  Bro.  C.  C,  293),  the  word  'relation'  in  the  singular 
number  being  treated  as  a  nomen  collftivu^n  in  the  same  sense  as  'kindred' — Pyot  v.  Pyot. 
Vest.,  Sr.,  335,  per  Lord  Hardwicke.  In  the  last  case  the  bequest  was  to  "  the  nearest  relation 
of  the  name  of  P,"  and  it  was  held  there,  that  the  name  P  stood  merely  for  the  stock,  and  that 
a  woman  otherwise  entitled  did  not  lose  her  right  by  a  change  of  name  on  marriage — See 
Leigh  v  Leigh,  15  Ves.,  92. 

A  gift  to  be  divided  among  persons  related  to  the  testator  is  the  same  as  a  gift  to  relations — 
Rayner  v.  Mowbray,  3  Bro.  C.  C,  234. 

'Relations  by  blood  or  marriage'  was  held  to  include  those  who  are  married  to  persons  en- 
titled under  the  Statute  of  Distributions  (Devisme  v.  Mellish,  5  Ves.,  529),  but  relations  by 
marriage  are  not  included  in  a  bequest  to  relations  generally — Duvies  v.  Baily,  1  Ves.  Sr., 
84;  Harvey  v.  Harvey,  5  Beav.,  134  ;  see  Frogley  v.  Phillips,  30  Beav.,  168  ;  affirmed.  7  Jur. 
(N.  S.),  349.  Hebbert  v.  Hebbert,  L.  R.,  15  Eq.,  372. 

A  gift  to  deserving  or  poor  relations  wdl,  in  general,  receive  the  same  construction  as  a 
gift  to  relations— H'^edwiore  v.  Woodroffe,  Amb.,  636. 

In  England,  under  a  power  to  appoint  to  such  of  the  'family'  or  '  relations'  of  a  person  as 
the  appointee  shall  think  fit,  he  is  not  restricted  to  the  next-of-kin  under  the  Statute  of  Dis- 
tributions. But  if  the  power  is  not  exercised,  they  alone  will  take — Harding  v.  Glyn, —  1  Atk., 
469  ;  5  Ves.,  501  ;  lie  Caplin's  Will,  2  Dr.  and  Sm!,  527;   (S.  C.)  34  L.  J„  Chan.,  578. 

So  a  power  to  appoint  to  the  family  or  next-of-kin  is  not  restricted  to  the  nearest  of  kin  or 
statutory  next-of-kin — Snow  v.  Teed,  L.  R.,  9  Eq.,  622  . 

The  same  construction  with  reference  to  the  rules  of  distribution  in  case  of  intestacy,  it  i& 
submitted,  would  apply  under  this  Act  in  case  of  similar  powers  when  no  appointment  is  made. 
The  bequest  will  be  given  per  capita  and  not  per  stirpes — Attorn^y-Ge.Jieral  v.  Doyley,  7  Ves., 
58w  ,•  Harding  v.  Glyn,  1  Atk.,  469.  The  case  of  Pope  v.  Witcombe,  3  Mer.,  689,  is,  as  reported, 
contra,  but  no  such  point  was  decided — Sugden  on  Powers,  660. 

The  rule  as  to  distribution  in  case  of  intestacy  in  the  construction  of  bequest  of  the 
nature  described  in  this  section  (80)  was  made  use  of,  not  for  the  purpose  of  regulating  the 
distribution,  but  for  the  purpose  of  ascertaining  the  objects. 

The  word  'family'  was  construed  in  England,  in  Cruwys  v.  Colman,  9  Ves.,  319,  to  be  equi- 
valent to  kindred  or  relations  ;  also  in  White  v.  Briggs,  2  Ph.,  583  ;  Grant  v.  Lynam,  4  Rusa., 
292.  In  subsequent  cases,  however,  it  has  been  held,  that  the  primary  meaning  of  the  word 
'  family  '  is  '  cliildren',  and  that  there  must  be  some  circumstances  arising  either  in  the  will 
itself  or  the  situation  of  the  parties  to  prevent  that  construction — In  re  Terry's  Will,  19  Beav., 
580 ;  see  the  remarks  of  James,  V.  C,  in  Snow  v.  Teed,  L.  R.,  9  Eq.,  624  ;  Bmt  v.  Hellyar,  L. 
R.,  14,  Eq.,  160.  These  later  cases,  however,  do  not  apply  to  this  section,  which  expressly 
treats  'family'  as  equivalent  to  'relations.' 

A  testamentary  gift  by  a  married  man  to  his  'family, '  it  was  held  by  the  Court  of  Chancery 
should  be  read  a«  a  gift  to  his  children  to  the  exclusion  of  his  wife — In  re  Hutchison,  L.  11.,  8 
Ch.  D.,  540. 
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A  gift  to  '  next-of-kin  '  or  '  nearest  of  kin'  under  this  section  is  the  same  as  a  gift  to  rela» 
tious.  It  is  otherwise  in  England,  where  a  gift  or  limitation  to  next-of-kin  simpliciter,  is 
construed  to  mean  the  nearest  of  kin  or  nearest  blood-relations  of  the  testator  irrespective  of 
the  Statute  of  Distributions — Elmsley  v.  You7ig,  2  M.  eknd  K.,  ISO;  Withy  v.  Mengless,  IOC. 
and  F.,  215  ;  Halton  v.  Foster,  L.  R.,  3  Chan.,  505. 

Husband  and  wife  are  not  of  kin  to  each  other,  but  under  any  of  the  limitations  provided 
for  by  thfs  section  they  would  be  entitled  to  take.  In  England  '  relation  '  does  not  include 
'v/iie'  —Grten  V.  Hozvard.  1  Bro.  C.  C,  31. 

The  bequests  under  this  section  are  only  to  have  the  effect  provided  for  where  there  are 
no  qualijying  terms.  The  limitations  are  in  themselves  vague  and  flexible,  and  may  be 
narrowed  or  enlarged  by  the  context  ;  thus,  'family'  may  in  some  instances  mean  'children' 
(Barnes  v.  Patch,  8  Ves.,  604),  or  '  heirs  '  (Wright  v.  Atlcyns,  17  Ves.,  255),  or  '  relations  by 
marriage'  (MacLeroth  v.  Bacon,  5  Ves..  159). 

Primd  facie  ' '  the  meaning  of  next-oj-kin  is  next-of-kin  at  tlie  death  of  the  person  whose 
next-of-kin  is  spoken  of  (per  Lord  Cranworth,  L.  J.,  Gitindry  v.  Penniger,  1  D.  M.  and  G., 
506,  and  this  construction  will  prevail,  although  following  life-estate,  there  is  a  gift  to  a. 
class,  and  if  none,  then  to  the  persons  who  would  the7i  be  entitled  to  administer — Cable  v. 
Cable,  16  Beav.,  507  ;  Bnllock  v.  Doivnes,  9  H.  of  L.  Ca.,  1. 

But  it  [is  otherwise  when  the  context  requires  that  the  word  'then'  should  be  referred 
to  the  death  of  tenants-for-life — Wharton  v.  Barker,  4  K.  and  J.,  483.  The  general  rule  will 
not  prevail  where  a  contrary  intention  is  indicated — Lees  v.  Massey,  3  D.  F.  and  J.,  113. 

For  further  information,  see  Williams  on  Executors,  10th  Edn.,  Chap.  II,  s.  2,  pp. 
843,  et  seq. 

81.     Where  a  bequest  is  made  to  the  'representatives,'  or  '  legal  represen- 

Bequest  to  represen-    tatives,'  or  '  personal  representatives,'    or    'executors- 

tatives  of  a  particular     or  administrators  of  a  particular  person,  and  the  class 

so  designated  forms  the  direct  and  independent  object 
of  the  bequest,  the  property  bequeathed  shall  be  distributed  as  if  it  had. 
belonged  to  such  person,  and  he  had  died  intestate  in  respect  of  it. 

Illustration. 

A  bequest  is  made  to  the  "legal  representatives  of  ^4."  A  has  died  intesr 
tate  and  insolvent.  B  is  his  administrator.  B  is  entitled  to  receive  the 
legacy,  and  shall  apply  it  in  the  first  place  to  the  discharge  of  such  part  of 
A's  debts  as  may  remain  unpaid  :  if  there  be  any  surplus,  B  shall  pay  it  to- 
those  persons  who  at  .4'.?  death  would  have  been  entitled  to  receive  any 
property  of  -4's  which  might  remain  after  payment  of  his  debts,  or  to  the- 
representatives  of  such  persons. 

This  section  does  not  apply  to  Hindus,  etc.,  see  Act  XXI  of  1870.  s.  2. 

Under  the  section  the  'representatives,'  etc.,  of  the  particular  person  do  not  take  the  gift 
beneficially,  but  hold  it  as  part  of  tlie  estate  which  they  represent — Be  Henderson,  28  Beav., 
656  ;  Stocks  v.  Dodsley,  1  Ke,  325  ;  Long  v.  Watkinson,  17  Beav.,  471. 

The  words  'representatives  '  and  'legal  representatives'  are  construed  to  mean  executors 
or  administrators  (Be  Crawford's  Trusts,  2  Drew.,  230);  but  they  have,  in  some  cases,  been 
held  to  mean  next-of-kin.  Thus,  where  the  bequest  was  to  A,  or,  in  the  case  of  his  death,  to 
the  legal  representatives  of  A,  his  next-of-kin  were  held  entitled — Bridge  v.  Abbot,  3  Bro.  C.  C, 
224.  The  construction  that  the  word  'representatives'  does  not  mean  executors  or 
administrators,  but  next-of-kin,  is  applied  in  general  where  there  is  no  prior  life-estate  pre- 
ceding the  gift  to  a  person  or  his  representatives — Re  Crawford,  2  Drew.,  230,  per  Kindersley» 
V.  C,  (242). 

An  idtimate  limitation  to  the  next  jjersonal  representative  was  held  to  mean  the  nearest 
of  kin  (Stockdale  v.  Nicholson,  L.  R.,  4  Eq.,  359  ;  cf.  Re  GrylVs  Trust,  L.  R.,  6  Eq.,  589)  where 
the  term  '  'present  representative' '  was  held  to  mean  statutory  next-of-kin. 

The  context  may  show  that,  by  'representatives'  are  meant  next-of-kin,  as  where  the 
gift  is  to  them  equally — King  v.  Cleveland,  4  D.  and  J.,  477;  see  Rt  GrylVs  Trust,  L.  R.,  6 
Eq.,  589,  In  a  settlement  the  words  ' '  to  pay  to  the  legal  representatives  on  a  due  course  of 
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administration"    were  held  to  amount  to  a  direction  to  jtay  to  the  next-of-kin,  and  not  to  the 
executors  or  administrators — Briggs  v.  Upton,  L.  R.,  7  Chan.,  376. 

A  gift  to  "  persons  hereinafter  appointed  executors  "  in  equal  shares  is  a  gift  to  them  as 
individuals  and  beneficially— /?e  Henshaw,  10  .Jur..  (N.  S.),  837:  see  Harrison  v.  Harrison, 
ib.,  ',»Il,  where  executors  -were  held  to  take  beneficially,  there  being  no  disposition  of  residue. 

Ordinarily  speaking  where  there  is  a  bequest  to  A  his  executors  and  administrators,  the 
law  and  the  testator's  intention  concur  in  transferring  to  A  the  absolute  interest  and  if  A 
were  to  predecease  the  testator  the  legacy  would  lapse.  It  follows  that  the  word^  'personal 
repiesentatives'  are  to  be  understood  in  the  ordinary  sense  of  executor*!  or  administrators 
unless    controlled  by  the  context  ol:  the  will. 

For  cases  under  this  head  otlier  than  those  hereinafter  referred  to,  see  Williams  on 
Executors,  10th  Edn.,  Chap.  II,  s.  2,  pp.  866.  ef  scq. 

82.     Where  property  is  bequeathed  to  any  person,  he  is  entitled  to  the 
whole  interest  of  the  testator  therein,  unless  it  appears 

wor^ds^of  iimitau°on.^    ^^^^  *^^  ^^l^  **i^^  0'^^'  ^   restricted    interest   was  in- 
tended for  him. 

Tills  section  applies  to  Hindus,  etc.,  under  the  Hindu  Wills  Act  (XXI  of  1870),  s.  2. 

Tagore  v.  Tagore,  14  B.  L.  R.,  60. — According  to  the  General  Hindu  Law  if  an  estate  be 
given  to  a  man  simply  without  express  words  of  inheritance  or  if  tliere  be  added  to  such  a  gift 
an  imperfect  description  of  it  as  a  gift  of  inheritance  it  will  pass  the  certain  estate  of  the 
testator. 

Mahomed  Shvmshool  v.  Shewkraw...  L.  R.,  21.  A.,  7  at  p.  14. — In  construing  the  will  of  a 
Hindu  the  Court  may  take  into  consideration  what  are  known  to  be  ordinary  notions  and 
wishes  of  Hindus  with  respect  to  the  devolution  of  property  and  it  may  be  assumed  as  a 
general  rule,  women  do  not  take  absolute  estates  of  inheritance  and  that  being  so  it  will  require 
soms  indication  in  case  of  bequests  to  women  of  an  intention  to  pass  an  absolute  estate. 

Bhobo  Tarini  Debya  d'  another  v.  Peary  Lall  Sanyal  tt-  ors.,  I.  L.  R..  14  Cal.,  646. — A  Hindu 
testator  gave  a  twelve-annas  share  of  his  property  to  his  two  wives  by  clause  2  of  his  will 
which  was  as  follows  : — 

'  'My  first  and  second  wives  shall  together  be  entitled  to  twelve-annas  of  all  the  properties 
left  by  me,  and  D  and  R  sons  of  my  father's  sister's  son  B,  N,  G  deceased,  who  have  been  living 
in  commensality  from  the  time  of  my  predecessor,  shall  be  entitled  to  a  four-annas  share  in 
equal  shares,  according  to  the  following  rules."  Clause  4  was  as  follows  :  "If  there  should  be 
any  dispute  or  disaereement  between  my  two  wives,  or  if  there  being  any  disagreement  between 
either  or  both  of  them  and  the  executors  abovenamed,  she  or  they  live  in  my  family  dwell- 
ing-house or  according  to  the  rules  of  Hindu  religion  in  some  holy  place,  maintaining  a  good 
character,  then  each  of  them  shall  receive  a  monthly  allowance  of  Rs.  10  for  maintenances,  but 
if  otherwise  she  shall  be  entirely  deprived  of  her  light."  Clau.se  9  provided  that  no  person  of 
the  family  of  the  fathers  of  his  two  wives  should  be  able  to  exercise  any  control  over  the  money 
and  property  left  by  the  testator.  Clause  5  provided  for  the  education  of  the  testator's  sistei'.s 
son.  The  gift  over  was  to  the  effect  that  any  one  acting  contrary  to  the  terms  of  the  will 
should  be  deprived  of  his  interest  which  should  in  due  course  devolve  on  the  other  heirs. 

It  was  found  on  the  evidence  that  forfeitiu-e  under  clause  4  of  the  will  had  been 
incurred  by  the  defendant  B,  the  younger  widow  of  the  testator,  by  reason  of  her  having 
broken  the  condition  relating  to  residence. 

Z^eW,  that s.  82  of  the  Indian  Succession  Act  (Xof  1865)  which  enacts  that  "where 
property  is  bequeathed  to  any  person,  he  is  entitled  to  the  whole  interest  of  the  testator 
therein,  nnless  it  appears  from  the  will  that  only  a  restricted  interest  was  intended  for  him,' ' 
applied  to  the  case. 

Held,  also,  that  the  will  gave  only  a  restricted  interest  to  the  widows  and  that  clause  2  of 
the  will  should  be  construed  as  giving  to  the  widows,  as  joint  tenants,  a  life-interest  in  a 
.twelve-annas  share  of  the  estate  with  tlie  right  of  survivorship. 

The  clause  in  the  will  as  to  residence  was  valid  and  binding. 

Held,  further,  that  the  plaintiff,  the  son  of  testators  sister  who  was  in  existence  at  the  date 
of  the  testator's  death,  and  who  was  the  next  reversionary  heir  after  his  widows,  was  entitled 
to  take  under  the  gift  over  and  not  the  heirs  to  the  stridharui  of  P,  the  elder  widow  of  the 
testator. 

Saroda  Sundari  Dasti  v.  Kristo  Jiban  Pal.  5  C.  W.  N.,  300. — Though  a  mere  gift  of  im- 
movable  property  by  a  Hindit  to  his- wife  does  notcarry  with  it  the  power  of  alienation  yet 
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where  such  power  is  expressly  given  or  when  this  power  is  implied  she  would  acquire  an  absolute 
power  of  disposal,  and  when  the  ^ift  is  made  by  will  the  legatee  is  entitled  under  s.  82  to  the  whole 
interest  of  the  testator  imless  it  appear  that  only  a  restricted  interest  was  intended. 

Cases  referred  to  Lnlit  Mohan  Singh  v.  Chuhkun  Lai  Roy,  1  C.  W.  jN.,  387:  Rajnarain  Bha- 
duri  V.  Kallayani  Dabi,  4  C.  W.  N.,  337;  Lola  Ramjiwan  v.  Dnlkoer,  I.  L.  R.,  24  Cal.,  406. 

F.  YorkeSmithA;   others   v.    Tribhuvandas   Mangaldas,    I.    L.    R.,    19    Bom.,    401. The 

testator,  a  Hindu,  bequeathed  certain  property  to  his  executors  and  trustees  "upon  trust  for 
my  son  Tribhuvandas  and  his  heirs  from  the  time  of  my  death  to  allow  him  to  occupy  and 
use  the  same  and  to  enjoy  the  income  thereof  and  after  the  death  of  my  son  Tribhuvandas  in 
trust  to  allow  his  widow  to  occupy  and  use  the  same  and  enjoy  the  income  during  her  life  : 
but  if  the  said  Tribhubandas  Mangaldas  shall  die  without  leaving  male  issue  him  surviving 
then  in  trust  after  the  death  of  the  survivor  of  them  without  leaving  such  male  issue 
to  my  son  Purshotraadas  and  his  heirs  according  to  the  rules  of  Hindu  Law."  The  son 
Tribhuvandas  had  a  w-fe  and  three  sons  living  at  the  date  of  suit.  The  defendant  contended 
that  Surendro  and  he  were  absolutely  entitled. 

Held  the  defendant  only  took  a  life-interest — the  words  "  in  trust  for  Tribhuvan  and  his 
heirs  '  which  standing  alone  would  give  the  property  in  fee  were  to  be  read  with  the  words 
inimediately  following  which  showed  a  clear  intention  that  Tribhuvan  should  only  take  a  life- 
interest  to  be  followed  by  the  same  interest  in  his  widow  after  whom  the  heirs  of  Tribhuvan 
would  take  as  purchasers. 

Cases  referred  to  Bhoobuii  v.  Hurrish  Chiinder,  L.  R...  5  Tnd.  App.,  138  ;  Baker  v.  5i6- 
righl,  13  Ch.  D.,  179  ;  Jones  v.  Chappell.  L.  R..  20  Eq.,  539:  Doherlv  v.  Allman.  3  Ap.  Cas.. 
709:  Ram  Lai  V.  S':cy.  of  StiUe,  L.  R.,  8  Ind.  Ap.,  4(i  :  S.  Kri-ttornmany  v.  Maharajah 
Nare.iidro  Krishna,  L.  R.,  Ig  lad.  Ap..  29  ;  Doe  v.  Stephens  4  Bingh,  505. 

Beehar  Akha  v.  P  DcCruz  ft-  ors.,  T.  L.  R.,  19  Bom..  221.— The  testatrix  directed  that  the 
daughter  Rasi  should  enjoy  rents,  etc.,  of  certain  immovable  property  for  her  life  and  after 
her  death  it  was  to  be  sold  and  proceeds  to  be  divided  between  her  sons  Silveiro  and 
Joaquim,  but  she  directed  Joaquim's  share  was  to  be  held  in  trust,  interest  of  which  n-as  to 
be  applied  for  his  maintenance,  and  if  he  should  die  leaving  a  widow  or  issue  his  share  was 
to  go  to  them  as  he  should  appoint  and  the  will  further  directed  that  if  Joaquim  should 
reforji  himself  a  discretion  was  given  to  the  executors  to  make  his  share  over  to  him. 

Held,  that  Joaquim  had  no  interest  in  the  house  and  he  was  only  entitled  to  a  share  in 
the  proceeds  and  that  her  interest  was  only  a  life-interest  with  power  to  appoint  to  his  widow 
and  issue  and  that  he  was  not  entitled  to  corpus,  but  that  executors  might  under  certain 
circumstances  at  their  discretion  hand  over  the  corpus. 

Held,  on  appeal  that  there  was  a  clear  gift  to  th3  wife  or  issue  of  Joaquim,  but  that  he 
was  to  have  a  power  of  designating  how  they  were  to  take.  To  that  extent  the  absolute  gift 
to  Joaquim  was  qualified.  Should  the  gift  over  fail  the  absolute  gift  to  Joaquim  woukl 
remain  unimpaired. — (I.  L.  R.,  19  Bom..  770). 

Bni  Motivahu  v.  Baimamuhai.  I.  L.  B...  19  Bom..  647. — The  testator  by  his  will  directed 
that  his  immovable  property  should  be  formed  into  a  trust  of  which  he  appointed  certain 
trustees.  Out  of  net  income  of  the  trust  the  trustees  were  to  pay  Rs.  50  to  his  wife,  Mati,  and 
fais  daughter,  Manu,  for  their  personal  expenses,  and  the  residue  was  "  to  he  used  for  the 
purposes  of  my  wife,  Moti,  and  my  daughter,  Manu,  and  her  children  in  such  manner  as  my 
trustees  think  proper."  Ma n\i  was  thirty  years  of  age  at  the  hearing  of  the  suit  and  had  no 
■children. 

Held,  that  this  was  a  gift  of  the  net  rents  in  equal  shares  to  Moti  and  Manu.  and  that  the 
survivor  of  them  would  be  entitled  during  her  life  to  the  entirety  of  the  said  rents. 

The  testator  further  directed  that  after  Manu's  death  the  trust  was  to  stand  valid  during 
the  life-time  of  her  children  (if  any),  and  that  afterwards  the  heirs  of  such  children  should 
divide  and  receive  the  property.  But  if  Manu  had  no  children,  then  after  the  death  of 
Manu  and  Moti  the  trust  should  become  void,  and  the  property  was  to  be  delivered  to  auch 
jperson  as  Manu  might  by  will  appoint. 

Held — (l)that  the  provision  for  the  future  children  (if  any)  of  Manu  failed  under  the  ruling 
in  the  Tagore  case.  If  any  children  should  be  born,  tlie  question  would  arise  as  to  what  would 
become  of  the  property  : 

(2)  that  the  direction  that  the  property  should  be  delivered  to  such  person  as  Manu 
should  by  will  appoint,  was  a  valid  direction,  subject,  however,  to  the  limitation  that  the 
person  to  whom  Manu  appointed   should  be  a  person  m  existence  at  the  death  of  the  testator. 

."^ee  also  Naoroji  Maneckji  Wudia  v.  Perozbai,  I.  L.  R..  23  Bom.,  SO. 
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Natha  Kirra  v.  Dhunbaiji,  I.  L.  R.,  23  Bom.,  18. — The  testator  left  a  widow  and  two  sons 
and  by  his  will  he  bequeathed  the  residue  of  his  property  to  trustees  to  pay  the  income  to  his 
wife,  she  thereout  maintaining  his  children.  Held  that  the  widow  took  a  life-interest  subject 
to  obligation  of  maintaining  tlie  children  and  that  the  surviving  child  having  attained  majority 
and  having  received  other  property,  the  obligation  imposed  upon  the  widow  was  discharged 
and  she  was  entitled  to  life-interest  and  free  from  further  obligation. 

Danwdardas  Tapidas  v.  Dayabhai  Tapidfis  and  another,  I.  L.  R.,  22  Bom.,  833,  2  C.  W- 
N.,  417. — This  appeal  related  to  three  clauses  in  the  will  of  a  Hindu,  who  bequeathed  his 
property  to  his  two  sons,  one  of  whom  had  a  son.  The  other  son  was  childless,  his  only  issue 
having  died  before  the  will  was  made.     There  were  gifts  over  on  the  death  of  either  son. 

The  Courts  below,  construing  the  fii-st  of  the  three  clauses,  decided  that  each  of  the  two- 
sons  took  a  life-interest  in  the  property  comprised  in  that  clause,  as  tenants- in-common  ;  and 
that  the  ulterior  interest,  not  having  been  validly  disposed  of,  fell  into    the  residuary  estate. 

On  this  appeal  with  reference  to  section  82  of  "  Tlie  Indian  Succession  Act,  1865  "  made 
to  apply  to  wills  made  by  any  Hindu  in  the  town  of  Bombay,  by  section  2  of  the  Hindu  Wills 
Act,  1870,  some  doubt  was  expressed  by  the  Judicial  Committee  whether  in  that  clause  it  suffi- 
ciently appeared  that  the  estates  given  to  the  sons  were  only  estates  for  life.  It  was,  however, 
in  the  view  taken  of  the  other  clause  of  which  the  construction  was  in  dispute,  imnecessary 
to  determine  the  point. 

In  the  next  clause  to  be  construed  there  were  words  which  had  been  held  by  the  appellate 
High  Court  to  give  to  each  of  the  two  sons  of  tlie  testator  only  a  life-estate  in  a  half 
share  of  the  residuary  estate.  Whether  those  words,  which  followed  a  gift  to  the  testator's 
two  sons  of  the  whole  residues  in  equal  shares,  were  so  clear  that  only  this  restricted  interest 
was  intended  to  be  given  to  them,  was  considered  in  like  manner  to  be  open  to  doubt  in; 
regard  to  the  rule  of  construction  imposed  by  section  82.  But  this  was  also  not  required 
to  be  determined,  as  this  clause,  the  13th  in  the  will,  was  not  applicable  under  the  circum- 
stances. 

It  was  now  determined  that  the  third  and  last  of  the  disputed  clauses  No.  18  in  the  will,^ 
clearly  gave  the  residuary  estate  to  the  testator's  two  sons,  in  equal  shares,  each  an  absolute 
estate,  except  in  the  case  of  the  subsequent  birth  of  a  son  or  daughter.  The  two  clauses,  IS 
and  18.  were  not  in  the  Committee's  opinion,  intended  to  be  read  together  and  reconciled,  nor 
were  they  mutually  explanatory.  They  were  each  intended  to  provide  for  different  circum- 
stances. 

Held,  that  the  two  sons  of  the  testator  must  be  declared  to  have  each  taken  an  absolute 
interest  in  the  half  shares  of  the  residuary  estate. 

Koonjbehary  Dhurv.  Prem  OMmd  Dutt,  I.  L.  R..  5  Cal..  084. — -It  was  said  to  be  a  well  estab, 
lished  rule  that  a  Hindu  wife  takes  by  the  will  of  her  husband,  no  more  absolute  right  over 
the  proi^erty  bequeathed  than  she  could  take  over  same  if  conferred  by  gift  during  lifetime 
of  husband  and  that  it  would  be  necessary  for  husband  to  give  her  in  express  terms  a  heri- 
table right  or  power  of  alienation.  That  rule  has  been  modified  by  Hindu  Wills  Act,  for  thi» 
section  has  been  embodied  in  that  Act. 

Manikya  Mala  Bose  v.  Nanda  Kumar  Bose,  11  C.  W.  N.  12. — The  power  left  to  a  Hindu 
widow  to  adopt  more  than  one  son  in  succession  in  the  event  of  the  previously  adopted  soU' 
dying  without  male  issue,  comes  to  an  end  when  the  first  adopted  son  dies  leaving  a  widow  as 
his  heiress.  A  second  adoption  made  after  the  adoptive  mother  has  succeeded  to  the 
estate  on  the  death  of  the  widow  of  the  first  adopted  son  is  therefore  void. 

See  the  following  cases  which  were  followed  : — 

Pudma  Coomari  v.  Court  of  Wards,  L.  R.,  8  I.  A.,  229  ;  I.  L.  R..  8  Cal.,  320  ;  Thayammal 
v.    Venkatarama,  L.  R.,  14  I.  A.,  67  ;  I.  L.  R.,  10  Mad.,  205. 

The  following  were  referred  to—Bykant  Monee  v.  Kisto  Soonderee  Boy,  7  W.  R..  392; 
Manik  Ghand  v.  Jagat  Sittani,  I.  L.  R.,  17  Cal.,  518  :  Kannepalli  v.  Pucha,  10  C.  W.  N.,  921 ; 
4  C.  L.  J.,  171  (1906). 

Administrator -General  of  Madras  \.  White,  I.  L.  R.,  13  Mad.,  379. — On  the  construction  of  a 
will  which  runs  as  follows  : — 

I  hereby  declare  all  former  wills  cancelled.  I  desire  that  my  wife  should  obtaitt 
possession  of  all  my  property  and  enjoy  the  benefit  of  all  money  that  may  accrue  until  her 
death  when  I  wish  that  whatever  may  remain  shall  be  used  for  the  education  of  the  children 
of  the  Eurasian  and  Anglo-Indian  Community. 

Held  that  reputed  wife  should  take  without  strict  proof  of  marriage ;  that  the  gift  to- 
wife  was  absolute  and  the  gift  over  bad  for  repugnancy. 

Padam  Lai  v.  Tek  Singh,  I.  L.  R.,  29  All.,  217. — Where  a  Hindu  governed  by  the  Mitak- 
shara  law  devised  immovable   property  to  his  wife  stating  that  she  would   be  the  "  malik  ''  of 
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the  property  after  I^is  death,  it  was  held  that  the  word  "  naalik  "  imported  an  absolute 
proprietary  interest,  and  that  in  the  absence  of  any  indication  of  a  contrary  intention  on 
the  part  of  the  testator  the  widow  took  an  absolute  interest  and  not  merely  a  life-estate  in  the 
property  so  devised. 

The  following  cases  were  referred  to  : — 

Jamnadns  v.  Rammitar,  I.  L.  R.,  27  All.,  364. — This  was  distinguished. 

Lala  Ramjiwan  Lai  v.  Dal  Koer,  I.  L.  R.,  24  Ca!.,  406;  Lalit  Mohun  Singh  Roy  v.  Chukkhun 
Lai  Roy,  I.  L.  R.,  24  Cal.  834  ;  Raj  Narain  Bhadury  v.  Ashustosh  Chuckerbuity,  I.  L.  R.,  27 
Cal.,  649. — These  cases  were  followed. 

Surajmani  v.  Rabi  Nath  I.  L.  R.,  25  All.,  351. — Dissented  from. 

See  also  Mussamut  Walihan  v.  Joyeshwar  Xurayan,  12  C.  W.  N.,  pp.  231. — Where  the  words 
of  gift  used  are  sufficient  to  give  the  donee  the  whole  property  in  tlie  subject-matter  of  the 
gift,  his  interest  is  absolute. 

Radha  Prasad  Mullick  v.  Rani  Monee  Dassee  d-  org.,  I.  L.  R.,  35  Cal.,  896  ;  12  C.W.N.,  729  ; 
(Privy  Council) — In  construing  the  will  of  a  Hindu  it  is  not  improper  to  take  mto  consideration 
what  are  known  to  be  the  ordinary  notions  and  wishes  of  the  Hindus  with  respect  to  the  devo- 
lution of  property.  It  may  be  assumed  that  a  Hindu  generally  desires  that  an  estate,  specially 
an  ancestral  estate,  shall  be  retained  in  his  family,  and  it  may  be  assumed  that  a  Hindu  knows 
that  as  a  general  rule,  at  all  events,  women  do  not  take  absolute  estates  of  inheritance  which, 
they  are  enabled  to  alienate. 

In  the  will  of  a  Hindu  drawn  up  in  the  English  language  and  probably  by  an  English  soli- 
citor who  was  one  of  the  attesting  witnesses,  it  was  provided,  in  case  of  the  failure  of  a  prior  be- 
quest in  favour  of  a  son  to  be  adopted  to  the  testator,  (which  bequest  in  fact  failed)  that  the  es- 
tate was  to  be  made  over  and  that  divided  between  his  two  daughters  in  equal  shares,  "to  whom 
and  their  respec^^ive  sons  he  gave,  devised  and  bequeathed  the  same."  There  was  a  proviso 
that  in  the  event  of  one  of  the  daughters  dying  without  leaving  any  male  issue  survivmg,  the 
share  of  the  deceased  daughter  was  to  go  to  the  surviving  daughter  and  her  sons — to  the  exclu- 
sion in  both  cases  of  female  issue.  Further,  that  "  'in  the  case  of  the  death  of  their  daughter  leav- 
ing sons,  the  share  of  such  daughter  was  to  be  paid  to  such  her  son  or  sons,  share  and  share  alike. 

Held  that  under  the  will  the  testator's  daughters  whom  he  incontestably  intended  to  bene- 
fit were  to  have  no  more  than  what  is  generally  known  to  be  a  woman's  estate  in  his  property. 

That  the  testator  intended  to  create  in  their  favour  an  estate  for  life  with  a  remamder  over 
to  their  sons. 

That  in  the  events  that  happened  the  daughters  were  entitled  to  the  testator's  estate  in 
equal  shares  for  life  and  with  the  benefit  of  survivorslrip  between  themselves — Moulvie  Mahomed 
Shumaool  v.  Shewuk  Ram,  L.  R.,  2,  I.  A.,  7,  (1874),  followed.  See  also  cases  referred  to  in  this 
case. 

Note. — The  lower  Court  and  Full  Bench  had  decided  that  daughters  took  an  absolute  in- 
terest and  the  P.  C.  reversed  the  decision  as  above. 

Man  ikyu  Mala  Rose  v.  Nanda  Kumar  Bose,  11  C.  W.  N.  12. — The  power  left  to  a  Hindu 
widow  to  adopt  more  than  one  son  in  sticcession  in  event  of  pi'eviously  adopted  son  dying  with- 
out male  issue,  comes  to  an  end  when  the  first  adopted  son  dies  leaving  a  widow  as  his  heiress. 

A  second  adoption  made  after  the  adoptive  mother  has  succeeded  to  estate  on  death  of  the 
widow  of  the  first  adopted  son  in  therefore  invalid. 

Attention  is  also  directed  to  the  following  cases  which  deal  with  the  ijuestion  of  absolute 
"and  limited  interests  : — Rarn-  Lai  Maker jee  v.  Secy,  oj  State,  I.  L.  R..  7  Cal..  304  ;  Kishori  Mohun 
Ghost  V.  Moni  M.  Ghose,  I.  L.  R.,  12  Cal..  165;  S.  Kristoromoney  Dassee  v.  N.  Krishna  Baha- 
door,  1.  L.  R.,  16  Cal..  383;  Tarachurn  Chdterjce  v.  ;S.  Ch.  Maker  jee,  1.  L.  R..  17  Cal..  122  ; 
JogessurXarainDeov.Ram  Chand  Dutt,  I.  h.  R.,  23  Cal.,  670  ;  Lala  Ramiiwau  Lai  v.  Dal 
Koer,  I.  L.  R.,  24  Cal.,  406;  Bhoho  Tarini  Dahya  v.  P.  Lall  Sanyal,  I.  L.  R.,  24  Cal,  646;. 
Khttter  Mohun  Mullick  v.  Gunganarain  Mullick.  4  C.  W.  N.,  674;  Damodar  Madhowji  v.  P. 
Jiwandas,  I.  L.  R..  7  Bom.,  155;  Seth  Mulchand  Bhadura  v.  Bai  Muncha,  I.  L,  R.,  7  Bom., 
491  :  Jairam  Xaraiiana  v.  Kuverbai,  I.  L.  R.,  9  Bom..  491;  Gasain  Sivagar  Dayagur  v.  Rivett 
Garnac,  I.  L.  R..  13  Bom..  463  ;  Yorke  Smith  v.  /.  Mangaldas,  I.  L.  R..  19  Bom.,  401  ;  Anandrao 
V inayak  X.  Admr.-Genl..  Bombay,  I.  L.  R.,  20  Bom..  450;  Hurilal  Praulal  v.  Retva,  I.  L.  R., 
21  Bom.,  376  ;  Chunilal  v.  Bai  Mali.  I.  L.  R.,  24  Bom..  420  ;  Ram^isami  v.  Papayya,  I.  L.  R., 
16  Mad.,  466  ;  Kamarazi  v.  Venkataratnam,  I.  L.  R..  20  Mad..  293  ;  Seva  Rau  v.  Vitta  Bhatta, 
I.  L.  R.,  21  Mad.,  425;  Seshayya  v.  Narasamma,  I.  L.  R..  22  Mad..  .357;  Mnthura  Das  v. 
Bhikhan  Mai,  I.  L.  R.,  19  All.,  16:  Jankiv.  Bhairon,  I.  L.  R..  19  All,  133. 

Richards  v.  Jones  (1898).  1  Ch.,  438.— •  It  is  clear  that  if  a  gift  is  made  in  terms  to  a 
person  absolutely  that  can  only  be  induced  to  a  more  limited  interest  by  clear  word  cutting 
down  the  first  estate  "  per  Bryxe,  J. 
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See  also  Hill  v.  Hill  (1897)  1  Q.  B..  483  ;  iCe%  v.  Elliot  (mni)  2  Ch.,  3.53  ;  Trench  v. 
Hamilton  (1895)  2  Ch.,  370.  In  England,  in  wills  prior  to  1838.  a  devise  of  lands  to  a  person 
-without  any  words  of  limitation  confers  an  estate  for  life  only — Hawk.,  130.  This  technical 
rule  having  been  found  generally  subversive  of  the  actual  intention  of  testators,  it  was  enacted 
by  s.  28  of  the  Wills  Act  ( 1  Vict.,  c.  26),  that  "  where  any  real  estate  shall  be  devised  to  any 
person  without  any  words  of  limitation,  such  devise  shall  be  construed  to  pass  the  fee- 
simple  or  other  the  whole  estate,  or  interest  which  the  testator  had  power  to  dispose  of  by  will 
in  such  real  estate,  unless  a  contrary  intention  shall  appear  by  the  will.  "  The  Courts, 
however,  have  always  leaned  towards  enlarging  indefinite  devises  in  wills  prior  to,  or  not 
subject  to,  that  Act — Bolto7i  v.  Bolton,  L.  R.,  5  p:xch.,  145  ;  PickivM  v.  Spicer,  L.  R.,  7  Exch. 
(Exch.  Ch.),  105  ;  and  Re  Harrison's  Estate,  L.  R.,  5  Chan.,  408. 

Where  a  testator  gave  to  his  niece  the  house  she  lived  in,  and  grass  for  a  cow  in  Gillfield,  it 
was  held,  that  she  took  an  estate  in  fee-simple  in  the  house — Reaij  v.  Raivlinson,  29  Beav.,  88. 

It  has  been  held  that  s.  28  of  the  Wills  Act  only  applies  to  estates  vested  in,  or  in  the  power 
of  the  testator,  and  not  to  estates  or  interests  created  de  novo  by  the  will — Nicholls  v.  Hawkes, 
22  L.  J.,  Chan.,  255  ;  (s.  c.)  10  Hare,  342.  In  that  case  the  testator  devised  his  real  estates  to  a 
devisee  in  fee,  with  certain  annuities  or  annual  rent-charges  to  two  annuitants,  and  it  was  held, 
that  the  annuitants  took  the  annuities  for  life.  If  the  testator  had  merely  the  rent-charge  in 
fee,  a  devise  of  it,  without  words  of  limitation,  would  have  passed  the  testator's  entire 
interest  "  All  the  subsequent  cases  down  to  Kerr  v.  Middlesex  Hospital,  22  L.  J.,  Chan., 
355,  confirm  the  principle  that  a  gift  simpliciter  is  only  an  annuity  for  life  " — per  Wood,  V. 
C,  i6.,  256  ;  see  Bent  y.  Cullen,!..  R.,  6  Chan.,  235.  As  to  annuities,  see  ss.  159  and  160, 
iw/ro,  which  are  in  accordance  with  the  principle  enunciated — See  Mannox  v.  Greener,  L. 
R.,  14  Eq..  456. 

In  England  the  presumption  is  that  an  annuity  given  simply  is  for  life  only. 

A  devise  of  the  income  of  land  passes  the  fee — Mannox  v.  Greener,  L.  R.,  14  Eq.,  456. 

Contrary  intention — A  contrary  intention  is  not  shown  merely  because  another  devise  in  the 
same  will  contains  words  of  limitation — Wisden  v.  Wisden,  2  Sm.  and  Gifif.,  396.  In  Gravenor 
V.  Watkins  (L.  R.,  6  C.  P.,  500),  a  contrary  intention  was  gathered  from  the  will  from  the  fact 
that  an  estate  to  one  devisee  could  not  come  into  existence  unless  another  estate  were 
construed  to  be  a  life-estate — See  Brook  v.  Brook.  3  Sm.  and  Giff.,  280. 

See  Williams  on  Executors,  10th  Edn.  pp.  866  et  seq.,  955  et  seq. — Where  in  a  document 
words  of  gift  are  used  sufficient  to  give  the  donee  the  whole  property  the  subject-matter  of  the 
»ift,  his  interest  will  not  be  cut  down  to  a  trust-estate  merely  because  the  donor  subsequently 
expresses  a  wish,  hope,  confidence  or  recommendation  that  he  shall  use  the  gift  in  a  certain 
way  ;  nor  will  it  be  cut  down  to  a  life-interest  merely  because  the  donor  subsequently 
■directs  that  any  part  of  the  gift  which  the  donee  may  not  dispose  of  in  his  lifetime  shall  go 
on  his  death  to  certain  objects  (.«ee  Underbill  and  Strahan,  p.  133,  etc.) 

83.     Where  property  is  bequeathed  to  a  person  with  a  bequest  in  the 
■„  .      -v.     1*         alternative  to  another  person,  or  to  a  class  of  persons 

Bequest  in  the  alter-      .  ■    ^      ,■      ^ i  ,  i        ^-i  -n 

native  or  to  a  class  of  it  a  contrary  intention  does  not  appear  by  the  will, 
persons.  ^j^^  legatee  first  named  shall  be  entitled  to  the  legacy, 

if  he  be  alive,  at  the  time  when  it  takes  effect;  but  if  he  be  then  dead,  the 
person  or  class  of  persons  named  in  the  second  branch  of  the  alternative  shall 
take  the  legacy. 

Illustrations. 

(a)  A  bequest  is  made  to  A  or  to  B.     A  survives  the  testator.     B  takes 
nothing. 

(b)  A  bequest  is  made  to  A  or  to  B.     A  dies  after  the  date  of  the  will, 
and  before  the  testator.     The  legacy  goes  to  B. 

(c)  A  bequest  is  made  to  A  or  to  B.     A  is  dead  at  the  date  of  the  will. 
The  legacy  goes  to  B. 

{d)     Property  is  bequeathed  to  A  or  his  heirs.     A  survives  the  testator. 
A  takes  the  property  absolutely. 
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(e)  Property  is  bequeathed  to  A  or  his  nearest  of  kin.  A  dies  in  the 
life-time  of  the  testator.  Upon  the  death  of  the  testator  the  bequest  to  A's^ 
nearest  of  kin  takes  effect. 

•  ::  (/)  Property  is  bequeathed  to  A  for  life,  and  after  his  death  to  B  or  his 
heirs,  A  and  B  survive  the  testator.  B  dies  in  A's  lifetime.  Upon  A's 
death  the  bequest  to  the  heirs  of  B  takes  effect. 

ig)  Property  is  bequeathed  to  A  for  life,  and  after  his  death  to  B  or  his 
heirs.  B  dies  in  the  testator's  lifetime.  A  survives  the  testator.  Upon  A's 
death  the  bequest  to  the  heirs  of  B  takes  effect. 

Montague  v.  Nucella,  1  Russ.,  165  ;  Attwood  v.  Aljord,  L.  R.,  2  Eq.,  479. 

Girdlestone  v.  Doe,  2  Sim.,  225  ;  Porter's  Trust,  i  K.  and  J.,  188  ;  Huhergham  v.  liidehalah 
L.  R.,  9  Eq.,  395.  ^  " 

See  Smith  v.  Smith,  8  Sim.,  353  ;  Ee  Hotchkiss's  Trusts,  L.  R.,  8  Eq.,  (J43,;  Habergham  v. 
Ridehalgh,  L.  R.,  9  Eq.,  395. 

In  illustration  (/),  the  class  is  ascertained  at  the  testator's  death  ;  in  this  illustration,  at  B's 
death — Ivt\.  King,  16  Beav.,  46  ;  Hobgen  v.  Neale,  L.  R.,  11  Eq.,  48. 

This  section  applies  to  Hindus,  etc.,  under  the  Hindu  Wills  Act  (XXI  of  1870),  s.  2. 

In  case  of  the  original  gift  being  to  a  class  Uving  at  the  testator's  death,  with  a  substitutional 
gift  confined  to  the  children  of  the  persons  comprised  in  the  class,  the  substitution  will  have  no 
effect  in  regard  to  those  who  never  became  members  of  the  class — Shergold  v.  Bone,  13  Ves.,  370  • 
Smith  v.  Farr,  3  Y.  and  C,  Exch.,  328.  So,  where  the  gift  is  to  a  class  or  their  issue,  and  the  gift 
is  clearly  substitutional,  the  issue  of  members  of  the  class  who  were  dead  at  the  date  of  the  will 
will  not  take — Congreve  v.  Palmer,  16  Beav.,  435. 

In  England,  under  a  gift  to  a  person  or  class  of  persons,  or  to  another  person  or  class  of  per- 
sons, '  or'  was  formerly  read  '  and,'  the  legatees  taking  equally —E  ecu  rd  v.  Brooke,  2  Cox, 
2\S  ;  Horridgev.  Fergu»son,Ja.c.,  583.  The  principle,  however,  of  these  cases  has  not  been 
followed,  and  now,  in  such  cases,  '  or  '  is  considered  in  general  as  substitutional,  as  in  a  gift  to 
.4  or  his  issue  or  children,  A  will  be  entitled,  if  living  at  the  death  of  the  testator  or  period  of 
distribution  ;  if  not,  his  issue  or  children  will  be  entitled — Montague  v.  Nucella,  1  Russ.,  165  ; 
Gittings  v.  MacDermot,  2  M.  and  K.,  69  ;  Whitcher  v.  Penley,  9  Beav.,  477  ;  Blundell  v.  Cha-p- 
man,  10  Jur.  (N.  S.),  332.  So  under  a  gift  to  the  children  or  grandchildren  of  J,  if  all  the 
children  of  A  are  living,  they  alone  will  be  entitled — Margitson  v.  Hull,  10  Jur.  (N.  S.),  89. 

In  some  cases  gifts  in  the  alternative  have  been  held  void  for  uncertainty — 1  Jarm.,  342- 

It  appears  to  be  now  established,  that  when  there  is  a  bequest  to  A  or  his  heirs,  the  '  or  ' 

generally  speaking,  implies  a  substitution,  so  as  to  prevent  a  lapse — Williams  on  Executors, 

10th  Edn.,  pp.  866,  tt  seq. 

A  gift  to  A  or  B,  or  to  J ,  or  liis  children,  as  C  may  appoint,  is  not  substitutional,  and  in 
default  of  appointment  it  goes   among   all  the   appointees    equally —  Penny  v.    Turner,  2  Ph. 
493,  see  White's  Trusts,  Job.,  656. 

Contrary  intention. — Where  it  appears  from  the  will  that  the  original  and  substituted  lega- 
tees are  to  take  co-ordinately,  '  or  '  will  be  read  '  and  ' — Richardson  v.  Spraag,  1  P.  Wms.,  433, 
There  the  gift  was  to  such  of  the  testator's  daughters  or  daughters'  children  as  should  be  livin^ 
at  her  son's  death  "  without  considering  any  superiority  or  eldership  whatever.  " 

So  a  gift  to  children  living  at  the  period  of  distribution  or  their  legal  representatives  is  constru- 
ed a  gift  to  cliildren  then  living  and  the  issue  of  those  then  dead — King  v.  Cleveland, 
4  Delv  and  J.,  477  ;  Re  Philp's  Will,  L.  R.,  7  Eq.,  151  ;  Burt  v.  Hellyar,  L.  R.,  14  Eq., 
160  Tsee  Wingfield  v.  W ing field,  L.  R.,  9  Ch.  D.,  658, 

If  the  testator,  at  the  time  of  making  his  will,  must  have  been  acquainted  with  the  fact 
of  the  death  of  the  parent  to  whom  the  gift  is  given  in  the  first  instance,  the  rule  will  be 
departed  from— i?e  Jordan,  8  L.  T.,  N.  S.,  307,  cited  by  Theobald,  344-5. 

Although  a  substitutional  gift  will  not  lapse  by  the  death  of  the  original  legatee  in  the 
testator' s  lifetime,  it  does  not  follow  that  it  will  not  wholly  fail  if  the  original  legatee  was 
dead  at  the  date  of  the  will. 

Re  Dawes,  4  Ch.  D.,  21  ;  lie  v.  King  16  Beav.,  46. — As  to  a  gift  to  a  class 
with  a  substitutionary  gift  to  their  issue,  see  Widgen  v.  Mills,  23  Ch.  D.,  737.  For  further 
information,  see  Art.  XLVIl,  (Underhill  and  Stkahan). 
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84.     Where  property  is  bequeathed  to  a  person,  and  words  are  added 

which  describe  a  class  of  persons,  but  do  not  denote 

crfbing*a°cirs°s'^ldded     theni  as  direct  objects  of  a  distinct  and  independent 

to  a  bequest  to  a  per-     g[ii^  gud^^  person  is  entitled  to  the  whole  interest  of  the 

testator  therein,  unless  a  contrary  intention  appears 
by  the  will. 

Illusirations. 

[a)     A  bequest  i  s  made— 

to  A  and  his  children. 

to  A  and  his  children  by  his  present  wife, 

to  A  and  his  heirs,  •  ' 

to  A  and  the  heirs  of  his  body, 

to  A  and  the  heirs  male  of  his  body, 

to  A  and  the  heirs  female  of  his  body, 

to  A  and  his  issue,  ' 

to  A  and  his  family, 

to  A  and  his  descendants, 

to  A  and  his  representatives, 

to  A  and  his  personal  representatives, 

to  A,  his  executors  and  administrators. 

In  each  of  these  cases,  A  takes  the  whole  interest  which  the  testator 
'had  in  the  property. 

(6)  A  bequest  is  made  to  A  and  his  brothers.  A  and  his  brothers  are 
jointly  entitled  to  the  legacy. 

(c)  A  bequest  is  made  to  A  for  life,  and  after  his  death  to  his  issue. 
At  the  death  of  A  the  property  belongs  in  equal  shares  to  all  persons  who 
shall  then  answer  the  desci-iption  of  issue  of  A. 

See  Administrator-General  v.  Money,  I.  L.  R.,  15  Mad.,  448,  at  p.  468. 

This  section,  which  applies  to  every  kind  of  pi'opei'ty,  agrees  generally  with  the  law  in  Eng- 
land as  to  personalty.  It  does  not  apply  to  Hindus,  etc.,  see  Hindu  Wills  Act  (XXI  of  1870), 
s.  2.     Sae  cases  under  sec.  82. 

Under  a  disposition  of  personalty  by  will  in  language  which  shows  or  is  assumed  to  show 
that  the  testator  intended  to  pass  a  heritable  interest  therein  the  absolute  interest  will  pass 
(Underhill  and  Stbahan). 

There  seems  to  be  no  doubt  that  any  attempt  to  create  a  fee-simple  or  fee-tail  in  person- 
alty passes  the  absolute  interest.  If  the  gift  is  to  the  donee  "  and  his  heirs  "  or  to  the 
donee  and  "  the  heirs  of  his  body  "  or  even  to  the  donee  "  for  life  and  afterwards  to  his 
heirs  "  or  to  the  "  donee  and  the  heirs  of  his  body  in  equal  proportions,  the  donee  will  take 
an  absolute  interest  unless  there  is  something  to  show  that  an  estate  in  fee  or  in  tail  to  the 
donee  or  at  any  rate  an  estate  to  the  donee  and  his  heirs  and  the  heirs  of  his  body  to  continue 
as  long  as  the  donee  had  heirs  of  the  body  surviving  was  iiot  intended,  see  Atkinson  v. 
L' Estrange,  15  L.  R.  Jr.,  340;  In  re  Barber  sTrusts,  52  L.  J.,  Ch.,  .565  ;  Be  Bttssell,  52  L.  T., 
559. 

Primd  facie  a  gift  to  a  donee  "  and  his  issue  "  at  any  rate  when  there  is  a  gift  over  in  de- 
fault of  issue  gives  the  donee  the  absolute  interest — Lyon  v.  Mitchell  1  Mad.  467  ;  Be 
Andrew's  will,  27  Beav.,  608  ;  But  if  the  gift  is  a  gift  over  or  not  in  default  of  issue  the 
donee  takes  merely  a  life-interest — Foster  v.  Wybrants,  Jr.  R.,  II  Eq.,  40. 

By  the  English  law,  the  general  rule  is,  that  where  the  personal  property  is  given  in  terms 

that  would  carry  the  fee-simple  in  land,  the  gift  is  absolute — Appleton  v.  Bou-ley,  L.  R.,  8  Eq., 

139-     A  bequest  to  '  A  and  his  legal  representatives  '  {Taylor  v.  Beverley.  1  Coll.,  108),  to  "  A 

and  his  heirs  or  representatives  '  {Appleton  v.  Bowley,  L.  R.,  8  Eq.,  139  ;  Lugar  v.  Harman.  1 

'Cox,  250),  gives  the  absolute  interest,    the  additional    words  being  merely  words  ot  limitation 
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and  not  of  purchase.     So  a  bequest  to  A  and  the  heirs  of  his  body  will  pass  an  absolute  estate — 
Seak  V.  Scale,  1  P.  W..  290. 

Again,  if  there  be  a  gift  for  life,  and  then  to  his  executors  or  administrators  or  to  his  person- 
al representatives  (Averti  v.  Lloyd,  L.  R.,  5  Eq..  383  ;  Alger  v.  Parrot,  L.  R..  3  Eq.,  328  ;  but  see 
In  re  Ilargreaves.  43  Ch.  D.  (C.  A).  401),  or  to  A  for  life,  and  after  his  decease  to  the  heirs  male 
of  his  body,  A  takes  an  absolute  estate — Bulton  v.  Twining,  3  Mer.,  179. 

By  English  law,  however,  where  there  is  a  bequest  to  '  A  and  his  children  '  simpliciter,  and 
there  are  no  children  living  at  the  date  of  the  will  but  there  are  at  the  testator's  death,  A  and 
such  children  will  take  jointly— Wild's  case.  6  Rep.,  166.,  176.  ;  Buffar  v.  Bradford,  2  Atk.,  220  ; 
De  Witte  V.  De  Witte,  1 1  Sim.,  41  ;  Mason  v.  Clarke,  17  Beav.,  120  ;  Campbell  \.  Bouskell,  27  Beav., 
325  ;  Byng  v.  Byng,  10  H.  L.  Ca.,  171.  If  there  are  no  children  then  living,  A  takes  absolutely, 
though  he  may  afterwards  have  children — Scott  v.  Scott,  15  Sim.,  47  ;  Wild's  case,  supra.  It 
seems  that  a  s'light  variation  is  sufficient  to  change  the  construction  and  give  a  life-estate  to 
the  parent  with  remainder  to  his  children  {Ward  v.  Gretj,  26  Beav.,  485),  whether  born  in  the 
testator's  lifetime  or  after  his  decease — Vaughan  v.  Marq,  of  Headfort,  10  Sim.,  639,  642; 
Jeffrey  v.  De  Vitre,  24  Beav.,  296. 

In  England,  where  real  estate  is  devised  to  a  man  and  his  children,  he  having  none  at  the 
time,  the  word  '  children  '  is  taken  as  a  word  of  limitation.  But  if  the  parent  has  children  at 
the  time  of  the  devise,  then,  primd  facie,  he  and  his  children  take  jointly. 

The  rule  in  Wild's  case  does  not  apply  to  personalty— .4 wcisZey  v.  Horn,  1  D.  F.  and  J.,  226  ; 
Agnew  v.  Mathews,  1  Mad  H.  C.  R.,  17. 

The  word  '  issue '  imports,  primd  facie,  all  descendants.  As  regards  real  estate  in 
England,  it  is  in  general  construed  as  a  word  of  limitation  and  as  synonymous  with  heirs  of 
the  body.  See  Slater  v.  Dangcrfidd,  15  M.  and  W.  26.3.  272.  Under  a  bequest  to  A  and  his 
issue  an  absolute  interest  passes  to  A— Lyon  v.  Mitchell,  1  Mad.,  467  ;  Re  Stanhope's  Trusts. 
27  Beav.,  201. 

Contrary  intention. — If  it  appears  from  the  context  of  the  will  that  the  testator  did  not  use 
the  words  as  words  of  limitation,  but  that  the  parent  and  issue  take  concurrently  (Btitler  v. 
Ommaney,  4  Russ.,  70;  Clay  v.  Pennington,  7  Sim.,  370  ;  Law  v.  Thorp,  27  L.  .J.,  Chan., 649) ; 
or  that  the  issiie,  etc.,  are  to  take  on  the  testator's  death  as  purchasers  or  by  substitution 
'{Re  Stanhope's  Trusts,  27  Beav.,  201),  the  '  issue  '  etc.,  will  take  by  purchase. 

So,  where  there  is  a  gift  of  personalty  to  .4  for  life,  and  after  his  death  to  his  issue  {Knight 
V.  Ellis,  2  Bro.  C.  C,  569  ;  see  illustration  (c)  to  this  section),  or  to  A  for  life  and  the  issue  of  her 
•body  lawfully  begotten,  on  failure  of  which  to  revert  to  my  heirs,  .4  will  take  only  a  life-interest^ 
Ex  parte  Wynch,  5  DeG.  M,  and  G.,  188  ;  Goldney  v.  Crabb,  19  Beav..  338  ;  see  Herrick  v.  Frank- 
ilin,  L.  R.,  6  Eq.,  593. 

85.     Where  a  bequest  is  made   to  a  class  of   persons  under  a  general 
Bequest  to  a  class  of    description  only,    no    one  to  whom  the    words  of  the 
persons  under  a  gene-     description  are  not  in  their  ordinary   sense  applicable 
ral  description  only.  111/1^.1,1 

shall  take  the  legacy. 

This  section  applies  to  Hindus,  etc.,  under  the  Hindu  Wills  Act  (XXI.  of  1870).  s.,  2. 

Where  a  specific  gift  is  made  to  each  member  of  a  class  whether  it  be  immediate  or  post- 
poned, no  person  can  primd  facie  be  entitled  to  take  under  it  who  did  not  belong  to  the  class 
when  the  instrument  came  into  operation. 

Where  there  is  a  general  gift  among  the  members  of  a  class.  If  it  is  immediate  the  persons 
entitled  to  participate  must  be  member  of  the  class  in  existence  when  instrument  comes  into 
operation. 

If  it  is  postponed  those  who  are  members  of  the  class  at  period  of  distribution  are 
entitled. 

Where  a  will  contains  an  immediate  gift  to  the  children  of  a  living  person  and  there  are 
children  living  at  date  of  death  of  the  testator  those  children  only  take — 

Viner  v.  Francis,  2  Cox.,  190  ;  Davidson  v.  Dallas.  14  Ves..  576;  Crosdand  v.  Halliday 
(1898),  1  Ch.,  227.  In  cases  of  postponement  not  only  the  children  living  at  date  of  death 
but  also  those  born  before  the  period  of  distribution  are  entitled. — In  re  Emmet's  Estate.  13  Ch. 
D.,  484,  see  also  the  following  where  gift  is  contingent — Whitebread  v.  Lord  St.  John,  10  Ves., 
152  ;  Gilbert  V.  Boorman,  11  Ves.,  238;  Mervinx.  Crosswan  (1891),  3  Ch.,  197;  Blackman  \. 
Fysk,  (1892),  3  Ch.,  209. 

There  is  this  distinction,  as  pointed  out  by  Lord  Cottenh.^si.  between  a  gift  to  a  class  and 
a  gift  to  individuals.     The  former  implies  an  intention  to  benefit  those  who  constitute  the  class 
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and  to  exclude  all  otheis,  while  a  gift  to  individuals  by  their  several  names  and  descriptions, 
though  they  may  together  constitute  a  class,  implies  an  intention  to  benefit  the  individuals 
named — Barber  v.  Barber,  3  My.  and  Cr.,  688.  Questions,  however,  frequently  arise  as  to 
•whether  a  gift  is  a  gift  to  a  class  or  to  individuals.  A  gift  to  "  my  daughters  A,  B  and 
C  (by  namei  and  their  issue  "  simpliciter,  is  merely  a  gift  to  the  persons  named,  and  if  any 
one  should  have  died  in  the  lifetime  of  the  testator  there  would  have  been  a  lapse  of  his 
share — Re  Stanhope's  Trusts,  27  Beav.,  201,  p.  203.  But  if  the  gift  is  to  "  my  daughters 
,4,  ^  and  C  (by  name)  and  their  issue,  "  and  the  will  contains  a  further  direction  that  any 
daughter  born  subse(iuently  should  participate  ecjuaily  with  those  named,  it  is  a  gift  to  a 
class  consisting  of  the  daughters  named  and  all  other  daughters  thereafter  to  be  born — 
Re  Stanhope's  Trust,  27  Beav.,  201.  A  gift  to  mv  "'  nine  children  "  is  not  a  gift  to  a 
class— /w  re  Smith's  Trusts,  L.  R.,  9  Ch.  D.,  Ill  {  In  re  Stans/ield,L.  R.,  15  Ch.  D.,  84. 
Where,  however,  the  bequest  of  a  residue  was  to  a  son  and  four  daughters  nominatim, 
the  testator  having  two  sons  and  four  daughters  all  of  age  at  date  of  will,  and  "  such  of  my 
cluld  or  children,  as  should  attain  21  years  or  many,  in  equal  shares  as  tenants-in-common, 
but  subject,  as  to  the  share  of  any  daughter,  whether  now  living  or  a  child  hereafter  to  be  born 
to  the  trusts  following — "  the  share  of  "  such  daughter  being  settled,  it  was  held  that  the  five 
■named  took  as  a  class  and  not  as  individuals,  and  that  the  whole  residue  was  divisible  among 
the  three  who  survived  the  testator,  the  other  two  having  died  without  issue — In  re  Jackson, 
L.  R.,  25  Ch.  D.,  162  ;  Re  Stanhope's  Trust,  27  Beav.,  201.  The  testator  in  that  case  had  in  effect 
treated  the  five  persons  named  as  a  class.  Any  persons  not  strictly  constituting  a  class  may  be 
so  treated  by  the  testator  as  to  constitute  a  class.  Thus,  a  gift  to  A  and  the  daughters  of  B 
and  a  gift  to  the  daughters  of  ..4  and  the  daughters  of  B  are  both  gifts  to  a  class  — Ue 
Stanhope's  Trusts,  27  Beav.,  201 ;  Inre  Jackson,  L.  R.,  25  Ch.  D.,  162. 

In  Shaiv  v.  M'Mahon  (4  D.  and  W,,  431),  the  gift  was  "  amongst  all  my  children  living  at 
my  death,  including  my  sons,  B  and  W,  "  and  by  a  codicil  the  gilt  to  W  was  revoked,  and  the 
gift  was  held  by  Lord  St.  Leonards  to  be  a  gift  to  a  class — Clark  v.  Phillips,  17  Jur.,  886.  A 
gift,  however,  to  //  for  life  and  at  his  death  to  be  equally  divided  between  his  surviving  children 
and  his  niece  R,  is  not  a  gift  to  a  class,  because  a  class,  though  not  the  number  constituting  a 
class,  must  be  ascertained  at  one  and  the  same  time.  R  having  died  in  the  lifetime  of  the  testa-. 
tor,  there  was  a  lapse — Drakejord  v.  Drakeford,  33  Beav.,  43.  See  In  re  Featherstone's 
Trusts,  L.  R.,  22  Ch.  D.,  Ill  ;  In  re  Ann  Wood's  Will,  31  Beav.,  323;  Re  Chaplain's  Trusts, 
33  L.  J.,  Ch.,  163  ;  Wilson  v.  Alter,  44  L.  T.,  N.  S.,  240.  In  Aspinall  v.  Duckioorth  (35 
Beav.,  307),  where  the  gift  was  unto  and  equally  amongst  the  testator's  nephew,  A  {A  not 
being  a  child  of  B),  and  the  children  of  his  sister  B,  or  their  respective  executors,  it  was 
held  that  the  gift  was  to  a  class,  and  that  if  one  of  them  liappened  to  die  in  the  testator's 
lifetime,  the  survivor  or  survivors  would  tak,e  the  whole.  See  In  re  Featherstone's  Trusts, 
L.  R.,  22  Ch.  D.,  111.  If  there  is  a  direction  in  the  will  that  the  gift  is  to  be  vested  at  the 
testator's  death,  then,  in  the  case  of  a  bequest  to  all  the  children  of  ./  D  and  to  R  A  there 
will  be  no  lapse,  as  in  the  case  of  Drakejord  v.  Drakejord,  supra,  but  the  gift  will  go  to 
those  who  survive^/re  re  Featherstone's  Trusts,  L.  R.,  22  Ch.  D.,  111.  A  gift  to  all  the 
nephews  and  nieces  of  the  late  husband  of  the  testatrix  who  were  living  at  the  time  of  his 
decease,  except  A  and  B,  was  held  to  be  a  gift  to  a  class — Dimond  v.  Bostock,  L  R.,  10  Ch., 
358  ;  Viner  v.  Francis,  2  Bro.  C.  C,  665  ;  Lee  v.  Pain,  4  Hare,  201  ;  Leigh  v.  Leigh,  17  Beav., 
605  ;  but  see  Cruse  v.  Howell,  4  Drew,  215,  per  Kindersley,  V.C.  ;  see  Law  of  Wills  in  India, 
pp.  208-9. 

Generally  speaking,  every  person  who  at  the  tini,e  oj  the  testator's  death  falls  within  the  des- 
cribed class  of  '  children,'  will  be  entitled ;  but  where  it  appears  from  express  declaration,  or 
clear  inference  upon  the  will,  that  the  testator  intended  to  confine  his  bequest  to  those  only  who 
answered  the  description  at  the  date  oj  the  instrument,  such  intention  must  be  carried  into  effect — • 
Sherer  v.  Bishop,  4  Bro.  C.  C,  55.  A  Court  of  Equity,  however,  is  always  anxious  to  include  all 
children  in  existence  at  the  time  of  the  testator's  death,  and  particularly  when  he  stands  in  the 
relation  of  parent  to  child.  Presuming  that  he  intended  to  do  his  duty  in  providing  for  all  his 
children  at  his  death,  the  Court  will  lay  hold  of  any  general  expression  to  give  effect  to  his  pre- 
sumed intention,  and  will  not  permit  such  general  expression  to  be  narrowed  by  the  context — • 
Matchwick  v.  Cock,  7  Ves.,  609  ;  Freemantle  v.  Taylor,  15  Ves.,  363  ;  In  re  Deighton's  Trust,  L. 
R.,  2  Ch.  D.,  783  ;  Williams  on  Executors,  10th  Edn.,  pp.  843,  et  seq. 

A  child  en  ventre  sa  mire  is  considered  to  be  in  existence  at  the  testator's  death  (Clarke  v 
Blake  2  Bro.  C.  C,  319  ;  Pearce  v.  Carrayton,  L.  R.  8  Chan.,  969  ;  see  In  re  Emery's  Estate 
L.  R.  3  Ch.  D.,  300  ;  see  s.  86,  injra),  and  will  be  included  in  a  bequest  to  children.  Children 
not  en  ventre  sa  mere,  and  born  afterwards,  will  not  be  included,  although  the  bequest  be  to 
children  '  begotten  or  to  be  begotten  '  or  '  that  may  be  born  ' — Sprackling  v.  Ranier,  1  Dick, 
344  ;  Early  v.  Middleton,  14  Beav.,  453.  "  Where  a  bequest  is  made  simply  to  a  described  class 
of  persons,  the  thing  bequeathed  shall  go  only  to  such  as  shall  be  alive  at  the  testator's  death  " — 
S.  98,  injra. 
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Any  child  wiio  falls  under  the  description  at  the  period  of  distribution  is  eiitilled,  cilthoueh 
not  born  at  the  testator's  death  (Hughes  v.  Hughes,  14  Ves.,  25(5) ;  but  no  child  born  after  the 
period  is  entitled  (Gimblett  v.  Purton,  L.  R.,  12  Eq.,  427  ;  see  Iredell  v.  Iredell,  2'^  Beav.,  485  • 
Bnteman  v.  Gray,  L.  R.,  6  Eq.,  215),  even  where  the  words  •  born  or  to  be  born  '  are  added— 
Whithread  v.  St.  John,  10  Ves.,  152  ;  Parsons  v.  Justice,  34  Beav.,  598. 

A  testamentary  gift  by  a  married  man  to  his  '  family  '  should  be  read  as  a  gift  to  his  children 
to  the  exclusion  of  his  wife — In  re  Hutchinson,  L.  R.,  8  Ch.  D.,  540. 

86.     The  word  'children'  in  a  will  applies  only  to  lineal  descendants  in 

the    first   degree  ;    the  word    'grandchildren'    applies 
Construction  of  terms.  i  ,4.^  r        ?  j  j      x     •      ,i  i    i  ^^mjico 

only  to  lineal  descendants  m  the  second  degree  of  the 

person  whose  'children'  or  'grandchildren'  are  spoken  of ;  the  words 
'nephews'  and  'nieces'  apply  only  to  children  of  brothers  or  sisters  ;  the 
words  'cousins'  or  'first  cousins,'  or  'cousins-german'  apply  only  to  children 
of  brothers  or  of  sisters  of  the  father  or  mother  of  the  person  whose 
'cousins,'  or  'first  cousins,'  or  'cousins-german'  are  spoken  of  :  the  words 
'first  cousins  once  removed'  apply  only  to  children  of  cousins-german, 
or  to  cousins-german  of  a  parent  of  the  person  whose  'first  cousins  once 
removed'  are  spoken  of  ;  the  words  'second  cousins'  apply  only  to  grand- 
children of  brothers  or  of  sisters  of  the  grandfather  or  grandmother  of  the 
person  whose  "second  cousins'  are  spoken  of;  the  words  'issue'  and  'descen- 
dants' apply  to  all  lineal  descendants  whatever  of  the  person  whose  'issue' 
or  'descendants'  are  spoken  of.  Words  expressive  of  collateral  relationship 
apply  alike  to  relatives  of  full  and  of  half-blood.  All  words  expressive  of 
relationship  apply  to  a  child  in  the  womb  who  is  afterwards  born  alive. 
This  section  does  not  apply  to  Hindus,  etc.,  see  Hindu  Wills  Act  (XXI  of  1870),  s.  2. 

Krishnarao  Ramchandra  v.  Bewa  Bai,  I.  L.  R.,  20  Bom.,  571. — Considerations  which  only 
•show  that  a  testator  has  made  a  disposition  in  his  will  which  the  Court  is  surprised  to  find  there, 
though  they  might  have  determined  the  sense  in  which  the  testator  had  used  an  ambiguous 
expression  cannot  of  themselves  lead  the  Court  to  refuse  to  give  effect  to  the  plain  language  he 
has  employed,  e.g.,  to  read  a  bequest  to  "children"  as  a  bequest  to  ''sons"  only. 

A  bequest  to  '  'the  children  of  R  living  at  his  decease  'where  some  such  children  are  in  exist- 
ence at  the  date  of  the  will,  and  not  be  construed  as  a  gift  to  a  class  of  which  some  members 
might  come  into  existence  after  the  testatoi;'s  death  where  such  a  consideration  would  manifest- 
ly defeat  the  primary  object  of  the  testator. 

The  word  "children"  does  not  in  its  proper  signification  extend  further  than  the 
immediate  descendants  of  the  person  named  and  therefore  grandchildren  or  issue  are  not 
ordinarily  included  in  the  term — Radcli^e  v.  Buckley,  10  Ves.,  195;  Hopkin  s  Trusts,  9  C.  D., 
131.  The  word,  however,  has  been  extended  to  grandchildren  where  there  were  no  children 
and  the  will  would  be  inoperative  otherwise — Orfood  v.  Churchill,  3  Ves.,  and  Beav.,  53. 

The  word  'grandchildren'  does  not  comprise  children  next  of  them  in  descent — Waring  v. 
Lee,  8  Beav.,  247. 

Nephews  and  nieces  mean  prima  facie  children  of  brothers  and  sisters  or  half  brothers  and 
sisters— i?e  Reid,  57  L.  J.  Ch.,  790. 

Great  nephews  and  nieces  are  not  ordinarily  included  in  the  word — Williamson  v.  Moore, 
10  W.  R.,  330. 

Nor  do  tlie  words  ordinarily  include  the  wife's  nephews  and  nieces — Mirrel  v.  Morton, 
17  Ch.  D.,  331. 

A  bequest  Iw  a  married  man  to  his  niece  and  all  other,  his  nephews  and  nieces  on  both 
sides  will  include  the  nephews  and  nieces  of  his  wife.  So  will  this  be  so  where  the  testator 
has  none  of  his  own — Frogby  v.  Phillips,  3  D.  F.  and  J.,  406  ;  Hogg  v.  Cook,  32  Beav.,  641 ; 
Sheratt  v.  Mountford,  L.  R.,  8  Ch.,  928. 

Cousin^s  son  prima  facie  the  word  'cousin'  means  first  cousins  and  in  this  connection 
attention  is  drawn  to  the  case  of  Caldecatt  v.  Harrison  (9  Sim.,  457). 

Stoddarty.  Wilson,  20  Jut.,  21.— Held  that  the  term  "first  cousin"  and  cousin-german 
meant  the  same  thing. 

Corporation  of  Bridgnorth  v.  Collins,  15  Sim.,  541.— Held  that  a  bequest  to  second  cousins 
did  not  include  first  cousins  once  removed. 

H,  SA  S 
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Where  there  is  no  person  of  the  class  named,  the  word  'cousin'  will  be  construed  in  a  more 
extended  sense  ;  also  as  applied  to  a  named  legatee  if  there  is  no  person  of  the  name  to  whom 
the  word  'cousin'  in  its  primary  sense  is  applicable. — Re  Bonner,  19  Ch.  D.,  201  ;  Wilks  v. 
Bannister,  30  Ch.  D.,  512  ;  In  re  Taylor,  M  Ch.  D.,  255. 

These  rules  in  the  main  are  in  accordance  with  the  rules  of  construction  applied  by  the  Court 
in  England  in  respect  of  the  same  terms.  The  corresponding  rules  in  England  have  in  some  cases 
been  modified  according  to  circumstances  indicating  an  extended  or  restricted  meaning  as  the 
case  may  be.  For  instance,  though  in  England,  nephews  and  nieces  mean  primd  fncie  the 
children  of  brothers  and  sisters  including  those  of  the  half-blood  (Grieve-'i  \.  Rawley,  10  Hare, 
63),  yet,  if  the  testator  at  the  date  of  his  will  and  death  had  no  nephews  and  nieces  of  his  own, 
nephews  and  nieces  of  his  wife  will  take,  even  though  the  testator  had  brothers  and  sisters  living 
at  the  date  of  his  wiW—Sheratt  v.  Mountfield,  L.  R.,  8  Ch.,  928;  Hogg  v.  Cook,  32  Beav.,  641  ; 
see  In  re  Taylor,  L.  R.,  34  Ch.  D.,  225  In  Reevesv.  Brymer  (4  Ves.,  098),  there  is  a  dictum  of 
Lord  Alvani.ey  that  children  may  mean  grandchildren  where  there  can  be  no  other  construc- 
tion, and  in  Crooke  v.  Brookeing  (2  Vern.,p.  106);  Hussy y.  Dillon  (Amb.,  603),  Wytte  v.  Black- 
man  (1  Ves.,  199),  the  Lords  Commissioners,  while  they  held  that  grandchildren  could  not  take 
under  a  gift  to  children,  went  on  to  say  that  if  there  were  no  child,  grandchildren  might  have 
taken.  In  Berry  v.  Berry  (3  Giff.,  134),  there  was  a  gift  to  the  children  of  the  testator's  deceased 
brother,  and  in  another  clause  of  the  will  there  was  a  gift  to  the  issue  of  the  same  brother.  The 
brother  had  only  one  son,  who  died  in  the  testator's  lifetime  leaving  four  children.  Following 
the  dicta  referred  to  and  apparently  relying  upon  the  grandchildren  as  issue  of  the  brother, 
being  objects  of  the  testator's  bounty  it  was  held  that  the  grandchildren  took  the  gift  to  the 
children  of  the  brother — See  Fenn  v.  Death,  32  Beav.,  73.  In  a  very  recent  case  in  which  these 
cases  just  quoted  were  considered,  under  a  gift  to  children,  where  there  were  no  children  living 
at  the  date  of  the  will,  grandchildren  were  allowed  to  take — In  re  Smith,  L.  R.,  35  Ch.  D.,  559. 
The  principle  upon  which  the  English  Courts  act  appears  to  be  this — that  if  the  testator  gives  a 
legacy  to  the  children  of  a  deceased  person  mentioning  that  person  to  be  dead,  and  at  the  date 
of  the  will  there  were  no  children  of  that  person,  but  their  grandchildren,  then  the  Court,  on  the 
principle  ut  res  magis  valeat,  holds  that  the  gift  takes  effect  in  favour  of  the  grandchildren — 
Ibid,  per  Kay,  J.,  see  Radcliffe  v.  Buckley,  10  Ves.,  195. 

In  England,  the  word  "  issue  "  has  been  restricted  to  mean  children  and  not  other  lineal 
descendants  where  it  appeared  that  the  testator  intended  so  to  use  it,  as  where  the  word  was 
coupled  with  the  word  'parent'  {Sibley  v.  Perry,  1  Ves.,  522;  Martin  v.  Holgate,  L.  R.,  1  H.  L., 
175;  Heasmaur  v.  Pearse,  7  Ch.,  276),  but  the  words  "  issue  lawfulty  begotten  "  will  not  limit 
a  bequest  to  the  children — Eian?  v.  Jones,  2  Cal.,  516.  Those  who  take  under  a  bequest  to 
issue  or  descendants  of  a  particular  person  take  per  capita — Crossley  v.  Clare,  Amb..  397  ;  But- 
ler V.  Stratton,  3  Bro.  C.  C,  367.  A  gift  to  offspring  has  been  held  to  be  a  gift  to  children  to  the 
exclusion  of  grandchildren — Lister  v.  Tidd,  29  Beav.,  618;  Thompson  v.  Beasley,  3  Drew.,  7. 
In  In  re  Blower's  Trust  (L.  R.,  11  Eq.,  97),  Stur.at,  V.  C,  allowed  great-nephews  and  nieces 
to  be  included  in  a  gift  to  nephews  and  nieces  ;  but  on  appeal,  the  Court  confined  the  words 
'  nephews  and  nieces  '  to  their  primary  signification — Ibid.,  6  Ch.,  351. 

According  to  the  rule  as  to  half-blood,  which  is  the  same  in  India  as  in  England,  gifts  to 
brothers  and  sisters  generally  will  include  half-brothers  and  sisters,  and  their  children  will  take 
under  gifts  to  nephews  and  nieces — Grieves  v.  Rawley,  10  Ha.,  63,  66.  There  must,  however, 
be  a  blood-relationship,  so  that  widows  or  widowers  of  deceased  brothers  or  sisters  will  not  be 
entitled  under  such  gifts — Hussey  v.  Berkley,  2  Ed.,  194. 

"  Children  "  or  "  issue  ' '  may  be  used  as  words  of  limitation  merely,  as  where  there  is  a 
gift  to  "  4  and  his  children  "  or  to  "  .4  and  his  issue  " — Indian  Succession  Act,  s.  84; 
Byng  v.  Bi/ng,  10  H.  L.  C,  171  ;  Slater  v.  Dangerfield,  15  M.  and  W.,  263. 

There  is  nothing  in  the  rule  in  the  Succession  Act  now  under  discussion  which  would  pre- 
vent a  gift  to  "children"  simpliciter  including  children  by  any  marriage — Cretchell  v.  Taynton, 
1  R.  and  My.,  541  ;  Stavers  v.  Barnard,  2  Y.  and  C,  539;  see  Isaac  v.  Hughes,  L.  R.,  9  Eq .,  191. 
See  Law  of  Wills  in  India,  pp.  187 — 9. 

See  Underbill  and  Strahan— 19,  65-159-163-104-165-265. 

See  also  Williams  on  Executors,  10th  Edn.,  Vol.  I,  831,  ei  seq. 

87.     In  the  absence  of  any  intimation  to  the  contrary  in  the  will,  the 
term  'child,'  'son,'  or  'dauffhter,'  or  any  word  which 

Words    expressing  \      .        ■<■■.?  j       j.       ^  i         .■ 

relationship  denote  expresses  relationship,  IS  to  be  understood  as  denoting 
twes.  mHaiiinK^  su^ih'  ^nly  a  legitimate  relative,  or  where  there  is  no  such 
relatives  reputed  legi-     legitimate   relative,    a   person    who    has    acquired,  at 

the    date   of   the  will,  the   reputation    of    being  such 

relative. 
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Illustrations. 

(a)  .4,  having  three  children,  5,  C,  and  Z),  of  whom  J5  and  C  are  legiti- 
mate  and  D  is  illegitimate,  leaves  his  property  to  be  equally  divided  amon» 
^his  children.'  The  property  belongs  to  B  and  C  in  equal  shares,  to  the 
exclusion  of  D. 

(6)  A,  having  a  niece  of  illegitimate  birth,  who  has  acquired  the  repu- 
tation of  being  his  niece,  and  having  no  legitimate  niece,  bequeaths  a  sum  of 
money  to  his  niece.     The  illegitimate  niece  is  entitled  to  the  legacy. 

(c)  A,  having  in  his  will  enumerated  his  children,  and  named  as  one  of 
them  B,  who  is  illegitimate,  leaves  a  legacy  to  'his  said  children.'  B  will  take 
a  share  in  the  legacy  along  with  the  legitimate  children. 

id)  A  leaves  a  legacy  to  the  '  children  of  5.'  B  is  dead,  and  has  left 
none  but  illegitimate  children.  All  those  who  had,  at  the  date  of  the  will, 
acquired  the  reputation  of  being  the  children  of  B,  are  objects  of  the  gift. 

(e)  A  bequeathed  a  legacy  to  'the  children  of  i5.'  B  never  had  any 
legitimate  child.  C  and  Z)  had,  at  the  date  of  the  will,  acquired  the  repu- 
tation of  being  children  of  B.  After  the  date  of  the  will,  and  before  the 
death  of  the  testator  E  and  F  were  born,  and  acquired  the  reputation  of 
being  children  of  B.  Only  C  and  D  are  objects  of  the  bequest. 

(/)  A  makes  a  bequest  in  favour  of  his  child  by  a  certain  woman,  not 
his  wife.  B  had  acquired  at  the  date  of  the  will  the  reputation  of  being  the 
child  of  A  by  the  woman  designated.     B  takes  the  legacy. 

Illustration  (/)  follows  the  case  of  Gordon  v.  Gordon,  1  Merivale,  142.  In  Pratt  v.  Mathew, 
(22  Beav.,  339)  Lord  Romilly  said  : — "  It  is,  undoubtedly  true,  that  a  child  en  ventre  .<a  mere 
may  acquire  a  name  by  rej^utation  although  illegitimate  ;"and  a  similar  proposition  was  laid 
down  by  Lord  St.  Leonards  in  In  re  Connor  (2  J.  and  Lat.,  p.  4B0). 

{(j)  A  makes  a  bequest  in  favour  of  the  child  to  be  born  of  a  woman,  who 
never  becomes  his  wife.     The  bequest  is  void. 

Ui)  A  makes  a  bequest  in  favour  of  the  child  of  which  a  certain  woman 
not  married  to  him,  is  pregnant,  the  bequest  is  valid. 

This  section  does  not  apply  to  Hindus,  etc.,  see  Hindu  Wills  Act  (XXI  of    1870),  s.  2. 

In  case  of  illegitimate  children,  the  reputation  of  being  the  children  of  a  jJarticular  person 
must,  under  this  section,  have  been  acquired  at  the  date  oj  the  will.  Accordingly,  the  cases  in 
England  of  bequests  to  future  illegitimate  children  born  between  tlie  date  of  the  will  and  the 
testator's  deatli,  being  held  good  as  to  children  who  have  acquired  the  reputation  of  being  the 
children  in  question,  do  not  applv — See  Ocdestone  v.  FuUalove,  L.  R.,  9  Chan.,  147  ;  In  re  Good- 
ivin's  Trusts,  L.  R.,  17  Eq.,  34o  ;  'in  re  Bolton,  31  Ch.  D.,  542  ;  In  re  Ilasties  Trusts,  L.  R.,  35  Ch. 
D.,  728  ;  see  also  the  judgment  of  Lord  Selborne  and  the  dicta  of  Lords  Chelmsford  and 
CoLONSAY  in  Hitl  v.  Crook,  L.  R.,  6  H.  of  L.,  278.  The  child  in  illustration  (r/)  could  not,  of 
course,  at  the  date  of  the  will,  have  acquired  the  reputation  of  being  the  child  of  the  testator. 

Prior  to  the  decision  of  Ocdestone  v.  Fallalove  (L.  R.,  9  Chan.,  147).  it  was  held,  that  a  gift 
to  prospective  illegitimate  children  was  void  as  being  against  public  policy  {Medworth  v.  Pope, 
27  Beav.,  71  ;  Pratt  v.  Mathew,  22  Beav.,  328),  and  apparently  that  case  leaves  untouched  the 
rule  that  there  cannot  be  a  valid  gift  to  future  illegitimate  children  described  only  by  reference 
to  paternity — In  re  Bolton,  L.  R.,  31  Ch.  D.,  542,  p.  552. 

A  child  en  ventre  sa  mere  may  acquire  the  reputation  of  being  the  child  of  a  particular  per- 
son to  whom  the  reputed  father  is  not  married,  and  such  a  child  may  take  (illustration  b),  but 
although  a  bequest,  without  reference  to  the  parent,  to  the  child  of  which  a  certain  woman  is 
enciente,  is  good,  as  in  this  illustration,  it  seems  that  a  gift  to  a  child  of  which  a  woman  is 
enciente  by  a  particular  person  is  void  for  uncertainty, — e.g.,  a  bequest  to  '  such  child  as  A  ' 
(not  by  the  wife  of  the  testator)  mav  happen  to  be  enciente  of  by  me  " — Earle  v.  Wilson,  17 
Ves..  528. 
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See  Barlow  V.  Orde,  oB.L.  B,.,  I  ;  Brouyhton  v.  Pogose,  \2B.  L.  R.,  72,  these  cases  are 
dealt  with  in  notes  following. 

Owing  to  the  general  rule  that  relationship  means  primarily  legitimate  relationship, 
accordingly  under  such  a  description,  the  legitimate  relative  is  entitled  to  take  and 
evidence  will  not  be  admitted  to  show  that  the  illegitimate  relative  was  intended — Ingham 
V.  Eai/ner  (1894),  2  Ch.,  83. 

Natural  children  having  acquired  the  reputation  of  being  the  children  of  a  particular  \)ei- 
son  prior  to  the  date  of  tlie  will  are  capable  of  taking  under  the  description  of  children. 
The  will  of  the  testator  must  show  his  intention  to  include  them  under  this  description 
either  by  express  designation  or  by  necessary  implication.  For  otherwise  the  term  'child', 
'  son'  or  '  issue'  must  be  understood  to  mean  legitimate  child,  son  or  issue. 

Wilki7ison  v.  Adam,  1  V.  &  B.,  422  ;  Lepsonv.  Beam,  L.  R.  10  Eq.,  100;  Crook  v. 
Hill,  L.  R.,  6  Ch.,  311  ;  Barnett  v.  Tugwdl,  31  Beav.,  232:  Re  Bryan,  30  C.  D.,  110:  Re 
Hall  35  C.  D.,  55\  ;  Cartwright  v.  Vavdry,  .5  Ves.,  530  ;  Re  Wilson'is  Trusts,  L.  R.,  1  Eq., 
247  ;'  Dorin  v.  Dorin,  L.  R.,  7  H.  L.,  568  ;  Re  Hunifhries,  24  C.  D.,  691. 

The  rule  cannot  be  too  broadly  stated  that  the  description  of  'child,'  'son,'  'issue' 
and  every  word  of  that  species  must  be  taken  primd  jane  to  mean  legitimate  child,  son, 
issue — per  Lord  Eldon,  Wilkinson  v.  Adam,  1  V.  and  B.,  422,  p.  462.  This  rule  will  not 
yield  to  mere  conjecture  or  to  anything  short  of  tho  clearest  evidence  of  an  opposite 
intention — per  Lord  Chelmsford  in  HiU,  v.  Crook,  L.  fl.,  6  H.  L.,  276.  The  intention  may 
be  shown  in  the  will  either  by  express  designation  or  by  necessary  implication — UAd. 

But  extrinsic  evidence  can  be  received  only  for  the  purpose  of  showing  who  have  acquired 
the  reputation  of  being  the  children  named  in  the  will  (Wilkinson  v.  Adarn,  1  V.  and  B.,  422  ; 
Swaine  v.  Kennerley,  ib.,  469),  and  that  the  testator  had  knowledae  of  the  fact  of  the  reputation 
{Re  HerhcrVs  Trvst,  1  John,  and  H.,  121  ;  Tytle.r  v.  Dalrymple,  2  Mer.,  419). 

In  the  case,  however,  of  Barlow  v.  Orde  [5  E.  L.  R.  (P.  C),  1],  in  which  the  Court  had  to 
consider  the  meaning  of  the  word  '  children  '  in  the  will  of  a  Col.  Skinner,  whose  origin  was  un- 
known, and  who  died  in  1841  leaving  illegitimate  children  whom  he  had  so  recognized,  the 
Privy  Council  held  that  English  law  did  not  apply  to  him,  and  that  from  the  text  and 
surrounding  circumstances  the  word  '  children '  might  be  interpreted  as  referring  to 
illegitimate  children.  The  case  of  ^arZow  v.  Ort^e  was  a  case  to  which  the  Succession  Act  did 
not  apply,  and  the -will  was  construed  according  to  the  principles  of  justice,  equity  and  good 
conscience. 

[As  to  cases  in  which  Courts  are  to  be  guided,  in  construing  wills,  by  the  rules  of  justice, 
equity  and  good  conscience,  see  Bronghton  v.  Pogose,  12  B.  L.  R.  (F.  B.),  74  ;  Abraham  v.  Ab- 
raham, 9  M.  I.  A.,  195;  Greenway  v.  Hogg,  Bourke's  Rep.,  Pt.  VII,  p.  133  ;  Reg.  Ill  of  1793,  .«. 
21  ;  Reg.  II  of  1802  (Mad.),  s.  17.] 

Where  the  testator  had  three  illegitimate  children  and  one  legitimate  child  ,  a  bequest  to  all 
and  every  his  child  and  children,  at  his  death,  was  held  not  to  include  the  illegitimate  children, 
though  there  was  a  direction  to  pay  each  child  one-fourth  part  of  the  income  of  his  propertj' — 
Cartwright  v.  Vawdry,  5  Ves.,  530  ;  Re  Wells,  L.  R.,  6  Eq.,  599.  So,  in  Dorin  v.  Dorin  (L.  B.,  7 
H.  of  L.,  568),  the  testator,  v>'ho  had  two  illegitimate  children  by  a  certain  woman,  married  her, 
and  the  day  after  his  marriage  made  a  will,  in  which  after  leaving  her  his  real  and  personal  pro- 
perty for  life,  he  said — '  'I  leave  her  at  liberty  to  direct  the  disposal  of  the  property  amongst  onr 
children  by  will  at  her  death  in  such  manner  as  she  shall  think  fit,  and  should  she  make  no  will 
I  desire  that  the  property  shall  be  divided  equally  among  children  by  her.''  He  had  no  child 
bom  after  the  date  of  the  will,  but  he  lived  for  some  time  after  making  it,  and  always  treated 
the  two  illegitimate  children  as  his  own  children.  The  Court  held,  that  subject  to  the  life-in- 
terest of  the  wife,  the  real  and  personal  property  of  the  testator  was  undisposed  of,  on  the  ground 
that  there  was  nothing  on  the  face  of  the  will  to  show  that  illegitimate  children  were  intended 
to  take.  The  testator  might  have  had  legitimate  children.  So,  where  there  is  a  bequest  to 
the  children  of  a  person  who  has  illegitimate  children  at  the  time  of  the  will,  the  fact  that  that 
person  is  not  likely  from  old  age  or  any  other  cause  to  have  other  children,  is  of  course  not 
sufficient  to  entitle  the  illegitimate  children  to  take  under  a  bequest  to  their  mother  and  her 
children — Paul  v.  Children,  L.  R.,  12  Eq.,  16  ;  hi  re  Overhill's  Trust,  1  Sm.  and  Giff.,  362,  per 
Stuart,  V.  C. 

In  illustration  (c)  where  the  testator  having  enumerated  his  children  and  named  one  of 
them  who  is  illegitimate  leaves  a  legacy  to  his  "  said  children,"  there  is  a  sufficient  indication 
in  the  will  of  an  intention  that  the  illegitimate  child  should  take  witli  the  legitimate  children. 
But.  even  where  the  bequest  is  to  '  all  the  children  of  .4,'  and  there  are  both  legitimate  and 
illegitimate  children,  the  latter  are  excluded,  and  no  extrinsic  evidence  is  admissible  to  show 
the  intention  of  the  testator — Ellis  v.  Houston.  L.  R.,  10  Ch.  D.,  236  ;  Cartwright  v.  Vawdry, 
5  Ves..  530.  In  Laker  v.  Hordern  (L.  R.,  1  Ch.  D.,  644),  the  testator  gave  all  his  property  to  his 
daughters,  and  there  were  illegitimate,  but  no  legitimate,  daughters,  and  Bacon,   V.  C,  held 
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that  the  illegitimate  daughters  took  under  the  bequest ;  but  the  case  was  dissented  from  by 
Malins,  V.  C.,  in  Ellis  v.  Houston  (L.  R.,  10  Ch.  D.,  236),  on  the  ground,  following  Dorin  v. 
Dorin  (L.  R.,  7  H.  L.,  568),  that  as  the  testator  was  married,  there  was  a  possibility  of  his 
having  legitimate  daughters  who  would  take. 

Where  a  testator  made  a  special  and  distinct  provision  for  J  31,  the  illegitimate  child  of 
his  daughter  .4  J,  the  Court  of  Appeal  held,  that  this  was  inconsistent  with  an  intention  to  in- 
clude J  M  in  a  subsequent  general  gift  to  A  J's  children — Megson  v.  Hindle,  L.  R.,  15  Ch.  D., 
see  Bagley  v.  Mollard,  I  Russ.  and  My.,  581-586  :  Wilkiiisonv.  Adam,  I  Y.  and  B.,  422-468; 
In  re  Humphries.  L.  R.,  24  Ch.  D..  691.  In  In  re  Humphries  (L.  R.,  24  Ch.  D.,  691 ),  the  testatrix 
bequeathed  to  '  '.4,  the  eldest  daughter  of  my  deceased  daughter,  S,  my  gold  watch  "  and  she 
bequeathed  other  property  '  'in  trust  for  such  of  the  children  of  my  deceased  daughter  S,  who 
shall  attain  twenty-one,  absolutely  share  and  share  alike,  the  shares  of  such  of  them  as  shall  be 
daughters  to  be  for  their  sole  and  separate  use. ' '  S  had  two  legitimate  children  and  she  had 
also  one  illegitimate  daughter  who  was  the  person  spoken  of  as  "J,  the  eldest  daughter"  of  S. 
The  Court  held  that  there  was  sufficient  indication  of  an  intention  that  A  should  be  included  in 
the  description  of  "  the  children  of  <S,"  see  Law  of  Wills  in  India,  pp.  186-7. 

The  latter  part  of  the  section  is  not  quite  clear,  as  the  last  words,  '  such  relative  '  would, 
on  a  stiict  grammatical  construction,  appear  to  mean  '  such  legitimate  relative.  '  If  this  be 
the  proper  construction,  it  would  follow  that  where  there  were  no  legitimate  relatives  of  the 
description  in  the  will,  the  illegitimate  'cliild,'  'son,'  '  daughter,'  etc.,  must,  in  order  to  take 
under  the  will,  have  acquired  the  reputation  of  being  the  legitimate  'child,'  'son,'  or 
'  daughter'  etc.,  at  the  date  of  the  will.  That  such  was  the  construction  intended  by  the 
Legislature  seems  to  be  indicated  by  the  marginal  note  to  the  section,  that  "  words  expres- 
sing relationship  denote  only  legitimate  relatives,  or  failing  such  Tel&tives  reputed  legitimate.' ' 
This  construction,  however,  .  not  borne  out  by  the  illustrations  to  the  section,  which  follow  the 
rule  of  English  law,  that  where  there  are  no  legitimate  relatives,  the  persons,  who  being  illegi- 
timate have  acquired  at  the  date  of  the  will  the  reputation,  not  necessarily  of  legitimacy,  but 
of  being  the  'child,'  '  son,'  or  '  daughter,'  etc.  (as  the  case  may  be)  of  the  particular  person 
wiU  take  under  the  descriptions  of  '  child,'  '  son,'  or  '  daughter,'  etc.;  see  illustrations  (cZ), 
(e),  and  (/).  where  the  illegitimate  children  of  B  are  declared  to  take  under  the  description 
of  'children  of  5,'  where  they  are  reputed  to  be  the  children  (not  legitimate  children)  of  B — 
Wilkinson  v.  Adam,  1  V.  and  B.,  p.  452  ;  Earle  v.  Wilson,  17  Ves.,  528. 

Intimation  to  the  contrary  in  the  will.—li  illegitimate  children  are  identified  by  name  (see 
Clifton  v.  Goodbun,  L.  R.,  6  Eq.,  278  ;  Meredith  v.  Farr,  2  Y.  and  C,  525),  or  other  sufficient 
description,  they  will  be  entitled  to  take — Metham  v.  D.  of  Devon,  1  P.  Wms.,  529.  Thus,  where 
there  is  a  bequest  to  the  children  of  A  now  living,  and  A  has  only  illegitimate  children  (Dover 
V.  Alexander,  2  Hare,  252,  per  WiGRAii,  V.  C),  or  to  the  children  of  a  deceased  person  who  had 
only  illegitimate  children  [Tytler  v.  Dalrymple,  2  Mer.,  419  ;  Edmunds  v.  Fessey,  29  Beav.,  233 
illustration  (rf)],  or  to  the  children  (pi.)  of  a  deceased  person  who  had  but  one  legitimate 
child  and  an  illegitimate  child  [Gill  v.  Shelley,  2  Russ.  and  My.,  336  ;  Leigh  v.  Byron,  1  Sm.  and 
Giff.,  486),  the  illegitimate  children  will  take  under  the  will.  Where  the  gift  was  to  the 
testator's  sister,  by  her  maiden  name,  and  her  children,  who  were  illegitimate,  the  children 
were  held  to  be  entitled— Sara^e  v.  Rohertson,  L.  R.,  7  Eq.,  176  ;  see  Laker  v.  Hordern,  L.  R., 
1  Ch.  D.,  644.  In  Wilkinson  w.  Adam  (1  V.  and  B.,  422),  already  referred  to,  the  testator, 
who  was  a  married  man,  but  had  illegitimate  children  by  A,  after  making  specific  devises  to  his 
wife,  and  also  to  A,  devised  the  whole  of  his  estate  in  trust  for  the  children  he  might  have  by 
the  said  ^1,  and  the  illegitimate  children  at  the  date  of  the  will  were  held  to  be  entitled — See 
also  Lepine  v.  Bean,  L.  R.,  10  Eq.,  160. 

The  intention  to  include  illegitimate  children  need  not  be  expressed  in  language  which  is 
necessarily  susceptible  of  only  one  interpretation,  but  it  is  sufficient  if  it  is  indicated  in  a  way 
that  excludes  the  probability  of  an  opposite  intention  having  existed  in  the  mind  of  the  testa- 
tor— per  Lord  Cheumsford  in  Hill  v.  Crook,  L.  R.,  6  H.  of  L.,  277.  In  that  case  the  testator's 
daughter  had  gone  through  the  marriage -ceremony  with  A.  her  deceased  sister's  husband, 
and  the  gift  was  to  my  ' '  daughter  5,"  the  wife  of  .4," '  and  then  for  ' '  the  children  of  my  said 
daughter  S."  B  had  children  before  the  date  of  the  will,  and  they  were  held  to  be  entitled 
under  the  description  of  the  will.  There  could  be  no  possibility  of  A  and  B  having  legiti- 
mate children  between  them,  as  the  marriage  was  invalid.  The  same  rule  would  not  apply 
if  A  and  B,  though  immarried  at  the  date  of  the  will,  might  have  married  and  had  legitimate 
children  ;  see  In  re  Ayles'  Trust,  L.  R.,  1  Ch.  D.,  282.  Again,  illegitimate  children  will  take 
with  legitimate  under  a  bequest  to  tlie  children  legitimate  or  illegitimate  of  .4  ;  the  latter 
class,  however,  being  confined  to  those  born  at  the  date  of  the  will — Harriett  v.  Tugwell,  31 
Beav.,  232  ;  8  Jur.  (N.  S.),  787. 

If  it  is  once  ascertained  that  illegitimate  children  are  to  take  with  legitimate  children, 
a  reference  to  the  '  said  children  '  will  comprise  both  classes — Given  v.  Bryant,  2  DeG.  M. 
and  G.,  697;  see.  however,  Bagley  v.  MoUard,  1  R.  and  M.,  581.  Thus,  also,  a  natural 
daughter,  included   by  description  in  a  prior  class  of   daughters,   was  held  entitled  to    tak» 
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with  legitimate  daughter  under  a  subsequent  general  gift  to  '  my  daughters' — Wurts  v, 
Cubbit.  19  Beav.,  421  ;   Tiigu-d  v.  Hcott,  24  Beav.,  141. 

A  bequest  by  an  unmarried  man  or  woman  to  his  or  her  children  can  only  take  effect  (if  at 
all)  in  favour  of  illegitimate  children,  since,  under  s.  56  of  this  Act  (see  s.  18  of  the  Wills  Act, 
1  Vict.,  0.  26),  a  will  imder  this  Act,  though  not  imder  the  Hindu  Wills  Act,  not  made  in 
exercise  of  a  power  of  appointment,  is  revoked  by  the  testator's  marriage.  This  case  ia 
analogous  to  the  cases  where  there  is  no  possibility  of  legitimate  children  to  satisfy  the  termer 
of  the  bequest— See  Pratt  v.  Matthew,  22  Beav.,  328. 

88.*     Where  a  will  purports  to  make  two  bequests  to  the  same  person, 
„    ,         „        „*„„„     and  a  question  arises  whether  the  testator  intended 

Rules  of  construe-  i^  ,i  i    i  ^    •      ^^       i      j-  •  n  t^- 

tion  where  a  will  pur-  to  make  the  second  bequest  instead  ot,  or  in  addition- 
bequests  t^^he  la^e  to,  the  first,  if  there  is  nothing  in  the  will  to  show 
person.  what  he  intended,    the   following   rules   shall   prevail 

in  determining  the  construction  to  be  put  upon  the  will : — 

First. — If  the  same  specific  thing  is  bequeathed  twice  to  the  same 
legatee  in  the  same  will,  or  in  the  will  and  again  in  a  codicil,  he  is  entitled  to 
receive  that  specific  thing  only. 

See  Duke  of  St.  Albans  v.  Beaucler/c,  2  Atk.,  638 ;  Suisse  v.  Lowlher,  2  Hare,  432.  As  to 
definition  of  specific  legacies,  see  s.  129,  infra. 

Second. — Where  one  and  the  same  w411  or  one  and  the  same  codicil 
purports  to  make  in  two  places  a  bequest  to  the  same  person  of  the  same 
quality  or  amount  of  anything,   he  shall  be  entitled  to  one  .such  legacy  only. 

Holford  V.  Wood,  4  Ves.,  76 ;  Garth  v.  Meyrick,  1  Bro.  C.  C,  30  :  Manning  v  Thesiger,  ? 
M.  and  K.,  29  ;  Early  v.  Middleton,  14  Beav.,  453. 

Third. — Where  two  legacies  of  unequal  amount  are  given  to  the  same 

person   in  the  same  will,  or  in  the  same  codicil,   the   legatee  is  entitled 

to  both. 

Curry  y.  Pile,  2  Bro.  C.  C,  225. 

Fourth. — Where  two  legacies,  whether  equal  or  unequal  in  amount, 
are  given  to  the  same  legatee,  one  by  a  will  and  the  other  by  a  codicil^ 
or  each  by  a  different  codicil,  the  legatee  is  entitled  to  both  legacies. 

Hooley  v.  Hatton,  1  Bro.  C.  C,  389?i.  ,•  Cresswellv.  Cresswell,  L.  E.,  6  Eq.,  69;  Wilson  v. 
O'Ltary,  L.  R.,  12  Eq.,  525  ;  L.  R.,  7  Chan.,  448. 

Explanation.— In  the  four  last  rules,  the  word  'will'  does  not  include 
a  'codicil.' 

Illustrations. 

(a)  A  having  ten  shares,  and  no  more,  in  the  Bank  of  Bengal,  made 
his  will,  which  contained,  near  its  commencement,  the  words  "I  bequeath 
my  ten  shares  in  the  Bank  of  Bengal  to  5."  After  other  bequests  the  will 
concludes  with  the  words  "and  I  bequeath  my  ten  shares  in  the  Bank  of 
Bengal  to  B."  B  is  entitled  simply  to  receive  A's  ten  shares  in  the  Bank 
of  Bengal. 

(6)  A  having  one  diamond  ring,  which  was  given  him  by  B, 
bequeathed  to  C  the  diamond  ring  which  was  given  him  by  B.  A  after- 
wards made  a  codicil  to  his  will,  and  thereby,  after  giving  other  legacies, 
he  bequeathed  to  C  the  diamond  ring  which  was  given  him  by  B.  C  can 
claim  nothing  except  the  diamond  ring  which  was  given  to  A  by  B. 

*  This  section  and  ss.  89  to  103  (both  inclusive)  apply  to  the  Wills  of  Hindus,  etc.,  in  the 
Lower  Provinces  of  Bengal  and  the  Towns  of  Madras  and  Bombay — Act  XXI  of  1870.  s.  2. 
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(c)  A,  by  his  will,  bequeaths  to  B  the  sum  of  .5,000  rupees,  and  after- 
wards, in  the  same  will,  repeats  the  bequest  in  the  same  words.  B  is  entitled 
to  one  legacy  of  5,000  rupees  onl3^ 

Garth  v.  Meyrick,  1  Bro.  C.  C,  30  ;  Holford  v.  Wood,  4  Ves.,  76  ;  Manning  v.  Thesiger,  3 
My.  and  K.,  29. 

(d)  ^,  by  his  will,  bequeaths  to  B  the  sum  of  5,000  rupees,  and  after- 
wards, by  the  same  will,  bequeaths  the  sum  of  6,000  rupees.  B  is  entitled  to 
11,000  rupees. 

Yockney  v.  Hansard,  3  Hare,  622  ;   Curry  v.  Pile,  2  Bro.  C.  C,  228. 

(e)  A,  by  his  will,  bequeaths  to  B  5,000  rupees,  and  by  a  codicil 
to  the  will  he  bequeaths  to  him  5,000  rupees.  B  is  entitled  to  receive 
10,000  rupees. 

Ridges  v.  Morison.  1  Bro.  C.  C,  388. 

Johnstone  v.  Harroby,  I  DeG.  F.  and  Jv.,  187  ;  Cresswell  v.  Cresswell,  L.  R.,  6  Eq.,  96. 

{g)  A,  by  his  will,  bequeaths  "  500  rupees  to  5  because  she  was  his 
nurse,"  and  in  another  part  of  the  will  bequeaths  500  rupees  to  B  "because 
she  went  to  England  with  his  children."  B  is  entitled  to  receive 
1,000  rupees. 

Masters  v.  Masters,  1  P.  Wms.,  423. 

(h)  A,  by  his  will,  bequeaths  to  B,  the  sum  of  5,000  rupees,  and  also, 
in  another  part  of  the  will,  an  annuity  of  400  rupees.  B  is  entitled  to  both 
legacies. 

Hodges  v.  Peacock,  3  Ves.,  735.  Generally  as  difference  in  the  way  in  which  two  gifts 
are  given  is  in  favour  of  their  being  cumulative.     See  Illustration  {g). 

(i)  A,  by  his  will,  bequeaths  to  B  the  sum  of  5,000  rupees,  and  also 
bequeaths  to  him  the  sum  of  5,000  rupees,  if  he  shall  attain  the  age  of  18. 
B  is  entitled  absolutely  to  one  sum  of  5,000  rupees,  and  takes  a  contingent 
interest  in  another  sum  of  5,000  rupees. 

This  section  applies  to  Hindus,  etc.,  under  the  Hindu  Wills  Act  (XXI  of  1870),  s.  2. 

When  a  testator  has  twice  bequeathed  a  legacy  to  the  same  person  it  becomes  a  question 
whether  the  legatee  is  entitled  to  both  or  only  one  ;  or  whether  it  shall  be  considered  as  an 
additional  bounty  and  commutative  to  the  former  benefit.  This  all  depends  upon  the 
intention  of  the  testator. 

Williams  on  Executors  has  the  following  rules  on  the  subject: — 

Where  there  is  evidence  of  intention  apparent  on  the  face  of  the  will. 

(a)  If  the  same  thing  be  bequeathed  twice  to  the  same  legatee  in  the  same  will  or  in 
the  will  and  again  in  the  codicil  in  that  case  lie  can  claim  the  benefit  only  of 
one  legacy  because  it  could  not  be  given  more  than  once. 

(6)  Where  two  legacies  of  equal  amount  are  bequeathed  to  the  same  legatee  in  one 
and  the  same  instrument  there  also  the  second  bequest  is  considered  a  mere 
repetition  and  he  shall  be  entitled  to  one  legacy  only. 

(c)  Where  two   legacies  of  quantity  of  unequal  amount  are   given    to  the  same  person 

in  the  same  instrument,  the  one  is  not  merged  into  the  other  but  the  latter  shall 
be  regarded  as  cumulative,  and  the  legatee  is  entitled  to  both. 

(d)  Where  two   legacies  are  given   simpliciter  to  the  same  legatee  by  different  instru- 

ments in  that  case  also  the  presumption  is  that  the  latter  is  cumulative  whether 

its  amount  be  equal  or  unequal  to  the  former. 

Where  there  is  internal  evidence  of  the   intention   of  the  testator.     In  many    cases  the 

will  or  codicil  affords  intrinsic  evidence    that  tliG  second  gift  was  intended  by  the  testator  as 

the  mere  substitution  for  the  first,  and  consequently  that  only  one  legacy  was  nitended.     For 

further  information  (see  s.  VII,  lOth  Edition,  Williams  on  Executors,  1035,  et  so)). 
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It  follows  the  Englisli  law — See  Williams  on  Executors,  10th  Edn.,  1035,  and  notes  to  Hooley 
V.  Hatton,  2  White  and  Tud..  L.  C,  321.  The  rule  against  double  gifts  being  cumulative  does 
not  apply  to  cases  when  a  residue  or  share  of  a  residue  is  given  to  a  person  to  whom  a  specfic  or 
pecuniary  gift  has  been  made — Kirkpatrick  v.  Bedford.  L.  R.,  4  Ap.  Cas.,  96;  Ledger 
V.  Hooker.  18  Jur.,  481. 

The  intention  of  the  testator,  when  it  can  be  collected  from  the  will,  overrides  any  pre- 
sumption arising  under  these  rules —  Yorkney  v.  Hansard,  3  Hare,  G20.  And  although  two 
legacies  given  by  different  instruments  are  equal,  if  they  were  intended  by  the  testator  to  be 
cumulative  (Lobley  v.  Stocks,  19  Beav.,  3'J2),  or  if,  though  different  in  amount  the  latter  was 
intended  to  be  substitutional  (Bussell  v.  Dickson,  4  H.  L.  C,  293),  the  intention  will  be  carried 
into  effect.     See  Whyfe  v.  Whyte,  L.  R.,  17  Eq.,  59. 

Where  the  gift  was  to  trustees,  and  the  legacies,  which  were  of  equal  amount  and  given 
by  the  same  will,  were  introduced  by  the  words  '  upon  trust  to  pay,'  and  'upon  further 
trust  to  pay,'  the  legatee  was  held  entitled  to  both — Barkenshaw  v.  Hodge,  22  W.  R.,  484. 

On  the  other  hand,  where  legacies  of  equal  amount  are  given  by  different  instruments 
they  may  be  construed  to  be  substitutional  if  expressed  to  be  given  from  the  same  motives — 
Benyon  v.  Benyon,  17  Ves.,  34  ;  Hurst  v.  Beach,  5  Madd.,  358  :  see  Wilson  v.  O' Ltnry,  L.  R., 
7  Ch.,  448.  CJenerally,  it  may  be  said,  a  difference  in  the  way  in  which  two  gifts  are  given 
is  in  favour  of  their  being  cumulative — Masters  v.  Masters,  1  P.  W.,  523  :  Hodges  v.  Peacock, 
3  Ves.,  735;  see  illustrations  (g).  (h)  and  (i)  to  this  section. 

In  Russell  v.  Dickson  (4  H.  L.  Ca.,  293),  the  testator  gave  by  liis  will  "  to  my  natural  or 
reputed  daughter  M  S  £2,000  for  her  own  sole  or  separate  use,  the  interest  thereof  at  5  per 
cent,  to  be  expended  on  her  education, "  and  entrusted  the  care  and  charge  of  her  to  his 
brother.  In  a  codicil  executed  five  years  afterwards  he  said,  "  I  add  £3,000  to  the  £2,000 
a  year  afterwards  and  to  which  M  S  is  entitled  under  my  will  by  wliicli  she  becomes  en- 
titled to  £5,000."  About  a  year  afterwards  and  about  ten  days  before  his  death  he 
made  a  further  codicil  in  which  he  said  "  not  having  time  to  alter  my  ivill,  and  to  guard 
against  any  risk,  I  hereby  charge  the  whole  of  my  estate  and  property  in  the  funds  with  the 
sum  of  £20,000  for  my  daughter  31  D — ' '  in  this  instance  giving  her  his  own  name  as  if 
she  was  a  legitimate  daughter.  The  circumstances  were  held  to  be  sufficient  to  rebut  the 
presumption  in  favour  of  the  last  legacy  being  treated  as  an  additional  legacy. 

In  England,  legacies  given  by  different  instruments  have  been  held  to  be  substitutional 
and  not  cumulative  where  there  was  ground  for  treating  the  second  instrument  as  intended  to 
be  in  substitution  of  the  former  (Duke  of  St.  Albans  v.  Beauclerk,  2  Atk..  636),  as  where  the 
second  instrument  was  described  as  the  last  will  and  testament — Hemming  v.  Clutferbrick,  1 
Bli.,  N.  S.,  479,  2  S.  and  S.,  311  :  see  Wilson  v.  O' Leary,  L.  R.,  7  Ch.,  448,  p.  455  ;  Tiickey  v. 
Henderson,  33  Beav.,  174.  The  contents  of  the  instruments  may  rebut  the  primi  facie 
intention  and  show  that  cumulation  was  not  intended,  but  mere  repetition,  as  in  Whyte  v. 
WhyteCL.  R..  17  Eq.,  50),  where  the  testator  executed  two  instruments  at  the  same  time 
containing  a  legacy  of  precisely  the  same  amount  to  the  same  individual.  In  Barclay  v. 
Wainwright  (3  Ves.,  462),  the  rule  against  cumulative  legacies  under  different  instruments 
was  repelled  by  internal  evidence  by  the  circumstance  that  all  tlie  legatees  bj'  the  first 
instrument  were  legatees  in  the  second,  except  those  who  were  dead  or  had  quitted  the 
testator's  service,     ^ee  Allan  y.  Calloiu,  ih'iA.  2^{'i. 

In  England,  the  rules  as  to  substitutional  or  cumulative  gifts  are  treated  as  rules  of 
presumption  rather  than  rules  of  construction,  and  parol  evidence  is  admissible  to  rebut  the 
presumption  that  a  subsequent  gift  in  the  same  will,  or  in  a  later  testamentary  document,  is 
substitutional  and  not  cumulative.  It  is  admissible  when  the  Court  itself  raises  the  pre- 
sumption against  double  legacies,  to  show  that  the  testator  intended  tlie  legatee  to  take  both, 
for  tliat  is  in  support  of  the  apparent  intention  of  the  will.  But  where  the  Court  does  not 
raise  the  presumption,  as  where,  for  instance,  legacies  of  equal  amount  are  given  simpliciter 
by  different  instruments,  parol  evidence  is  not  admissible  to  show  that  the  testator 
intended  the  legatee  to  take  one  only,  for  that  is  in  opposition  to  the  will — 2  White  and  Tud.. 
L.  C,  336.  Thus,  in  Hurst  v.  Beach  (5  Mad.,  351),  wliere  a  legacy  of  .t;300  was  given  by  a 
will  and  a  legacy  of  £500  by  a  codicil,  evidence  was  tendered  to  show  that  the  testatrix  did 
not  mean  the  second  legacy  as  a  further  gift  of  £500.  Sir  John  Leach,  M.  R.,  said  : 
"  Such  evidence  cannot  be  received  without  breaking  in  upon  the  primary  rule,  that  parol 
evidence  is  not  admissible  against  the  expressed  effect  of  a  written  instrument" — See  Gay  v. 
Sharpe,  1  My.  and  K.,  589  :  Hall  v.  Hill,  1  Dr.  and  War.,  94.  116  ;  and  Lee  v.  Pain,  4  Hare. 
216.  It  is  not  clear,  having  regard  to  the  language  of  s.  88  of  the  Indian  Succession  Act, 
whether  parol  evidence  would  be  allowed  under  s.  62.  under  circumstances  where  it  would  be 
admissible  in  England,  see  Law  of  Wills  in  India,  pp.    191-2. 

This  section  expressly  declares  that  the  rules  shall  apply  if  there  is  nothing  in  the  will 
to  show  what  the  testator  intended. 
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89.     A  residuary  legatee  may  be  constituted  by  any  words  that  show 

an  intention  on  the  part  of  the  testator  that  the  person 

re?iduary"e|atle.       designated  shall   take   the    surplus   or  residue   of   his 

property. 

Illustrations. 

(a)  A  makes  her  will  consisting  of  several  testamentary  papers,  in  one 
of  which  are  contained  the  following  words  :  "I  think  there  will  be 
something  left,  after  all  funeral  expenses,  &c.,  to  give  to  B,  now  at  school, 
towards  equipping  him  to  any  profession  he  may  hereafter  be  appointed 
to."     B  is  constituted  residuary  legatee. 

This  is  the  case  of  Leighton  v.  Baillic,  3  M.  and  K.,  267. 

(6)  A  makes  his  will,  with  the  following  passage  at  the  end  of  it  :  "I 
believe  there  will  be  found  sufficient  in  my  banker's  hands  to  defray  and 
discharge  my  debts,  which  I  hereby  desire  B  to  do,  and  keep  the  residue  foi 
her  own  use  and  pleasure."     B  is  constituted  the  residuary  legatee. 

This  is  the  case  of  Boys  v.  Morgan,  9  Sim.,  289. 

(c)  A  bequeaths  all  his  property  to  B,  except  certain  stocks  and  funds, 
which  he  bequeaths  to  C     B  is  the  residuary  legatee. 

This  section  applies  to  Hindus,  etc.,  under  the  Hindu  Wills  Act  (XXI  of  1870),  s.  2. 

Treepoorasoondery  Dossee  v.  Debendronath  Tagore,  I.  L.  R.,  2  Cal.,  45. — It  was  held  in  this 
case  that  if  a  testator  appoints  persons,  executors  and  trustees,  and  directs  them  to  do  certain 
acts  which  can  only  be  done  by  the  owners  of  his  residuary  estate,  the  trustees  will  take  that 
estate  though  there  be  no  express  devise  to  them. 

Dwarkanath  Bysack  v.  Burroda  P.  Bysack,  I.  L.  R.,  4  Cal.,  443. — Held  tliat  words  "should 
there  be  any  surplus  after  the  above  expenditure' '  created  a  general  residuary  bequest. 

Ashutosh  Dutt  v.  Dnorga  Ghurn  Chattsrjee,  I.  L.  R.,  5  Cal.,  438  ;  6  I.  A.,  182.^A  bequest  of 
residue  was  held  to  be  contained  in  following — 

"  After  all  these  acts  have  been  observed  from  the  proceeds  of  the  said  property  if  there  be  a 
surplus  then  the  family  will  be  supported  therefrom." 

See  also  Anandrao  Vinayak  v.  Admr.-Genl.,  Bombay,  I.  L.  R.,  20  Bom.,  4.50;  Damoderdas 
Tapidas  v.  Dayabhai  Tapidas,  I.  L.  R.,  21  Bom.,  19  ;  Bissonauth  Ghunder  v.  S.  Bamasoonderu 
Dossee,  12  M.  I.  A.,  60  ;  9  W.  R.,  P.  C,  1. 

It  is  sufficient  if  the  intention  of  the  testator  be  plainly  expressed  in  the  will,  that  the 
surplus  of  his  estate,  after  payment  of  debts  and  legacies,  shall  be  taken  by  a  person  there 
designated — Williams  on  Executors,  10th  Edn.,  Vol.  II,  pp.  1199,  ef  seq..  citing  ^earwe  and 
Wigginfon,  6  Mad.,  120. 

A  testatrix  made  a  will  which  she  declared  to  be  her  last  '  will  and  testament,'  and 
thereby  appointed  an  executor,  and  after  giving  legacies,  proceeded  as  follows  :  ' '  After 
these  legacies  and  my  doctor's  bills  and  funeral  expenses  are  paid.  I  leave  (sic)  to  my  sister 
MP"  and  this  was  held  to  be  a  good  gift  of  the  residue  to  J/ P — Be  BasseU's  Estate,  L.  R.,  14 
Eq.,  54. 

No  particular  words  are  actually  necessary  to  constitute  a  residuary  legatee.  It  is  quite 
sufficient  if  the  intention  of  the  testator  be  expressed  that  the  surplus  of  his  estate  shall 
be  taken  by  any  person  or  persons. 

For  particular  words  and  expressions  which  have  been  held  to  constitute  a  residuary 
legatee  see  Williams  on  Executors,  10th  Edn.,  Vol.  II,  p.  1192,  ei  seq.,  and  the  cases 
therein  cited. 

90-     Under  a  residuary  bequest,  the  legatee  is  entitled  to  all  property 
Property  to  which  a     belonging  to  the  testator  at  the  time  of  his  death,  o 
residuary  legatee    is     which     he    has    not   made    any    other     testamentary 

disposition  which  is  capable  of  taking  effect. 
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Illustration. 

A,  by  his  will,  bequeaths  certain  legacies,  one  of  which  is  void  under 
the  hundred  and  fifth  section,  and  another  lay)ses  by  the  death  of  the 
legatee.  He  bequeaths  the  residue  of  his  property  to  A.  After  the  date 
of  his  will,  A  purchases  a  zamindari,  which  belongs  to  him  at  the  time 
of  his  death.  B  is  entitled  to  the  two  legacies  and  the  zamindari  as  part 
of  the  residue. 

This  section  applies  to  Hindus,  etc.,  under  the  Hindu  Wills  Act  (XXI  of  1870),  s.  2. 

Munmohan  Ghosal  V .  Pureshnath  Roy,  22  W.  R.,  174. — Under  a  residuary  bequest  a 
legatee  is  entitled  to  immovable  as  well  as  movable  property. — See  also  Dwarkanath 
Bysack  v.  Barroda  Prasad  By  sack,  I.  L.  R.,  4  Cal.,  443. 

Fanindro  Kumar  Mitter  v.  Administrator-General  of  Bengal,  6  C.  W.  N.,  321.  —  Charitable 
gifts  to  hospitals  which  are  recognised  as  existing  public  institutions  are  good  charitable 
bequests  provided  provisions  of  s.  10.5  have  been  complied  with.  Under  s.  90  property  which 
is  the  subject-matter  of  a  trust  which  is  incapable  of  taking  effect  "  prirnd  facie  "  falls  into- 
the  residue,  and  it  can  only  be  prevented  from  so  doing  by  the  express  directions  of  the 
testator.  Cases  referred  to  In  re  Bagat  (1893),  L.  R.,  3  Ch.,  348  ;  Blight  v.  Hartnell  (1883)y 
L.  R.,  23  Ch.  D.,  218. 

Camani  v.  Barefoot,  I.  L.  R..,  26  Mad.,  433. — By  his  will  a  testator  after  giving  a  life- 
interest  in  certain  property  to  his  wife  directed  that  after  her  death  it  shoidd  be  divided 
between  his  "  three  children,  James  Corneleous  and  Florence,  or  the  survivors  or  survivor  of 
them,"  and  the  will  contained  a  residuary  bequest  in  favor  of  the  wife.  James  waa 
appointed  trustee  and  was  an  attesting  witness.  Widow  died  and  Florence  brought  suit 
to  have  it  declared,  James  was  not  entitled  to  anything,  and  that  she  was  entitled  to  a 
moiety. 

Held  that  share  of  legacy  to  James  which  had  lapsed  fell  into  residue.  The 
eflect  of  the  words  "  or  the  survivor  or  survivors  of  them  "  would,  in  case  James  had 
predeceased  have  been  to  take  the  case  out  of  ordinary  rule  that  a  legacy  lapses  where 
legatee  dies  during  lifetime  of  testator.  But  as  the  two  children  had  not  survived  James 
the  contingency  on  the  happening  of  which  they  were  to  take  had  not  happened. 

See  also  Vundravandas  Purshotamdas  v.  Cursondas  Govindjee,  I.  L.  R.,  21  Bom.,  646  ; 
Dayabhai  Tapidas  v.  Damodar  Tapidas,  I.    L.  R.,  20  Bom.,  p.  227. 

One  Tulsidas  Varajdas  died  in  1883,  and  by  his  will  appointed  his  brother  Tapidas,  sole 
residuary  legatee,  and  also  his  executor,  and  he  directed  that  in  case  of  Tapidas 's  death 
Damodar  (Tapidas'  son)  should  be  executor.  Tapidas  accordingly  acted  as  executor  until 
his  death  in  May  1886,  and  then  his  son  Damodar  continued  to  administer  the  estate,  but 
neither  of  them  obtained  probate  of  the  will.  Tapidas  left  a  will  whereby  he  appointed  his 
two  sons  Damodar  and  Dayabhai  (the  applicant),  his  executors  and  also  his  residuary 
legatees.  In  June  189r>  Dayabhai  stating  that  he  was  one  of  the  residuary  legatees  of 
Tapidas,  who  was  the  son  residuary  legatee  of  Tulsidas  Varajdas,  applied  for  a  citation 
to  be  issued  to  Damodar,  directing  him  to  bring  in  and  prove  the  will  of  Tulsidas  Varajdas. 
In  reply,  Damodar  submitted  that  there  was  no  necessity  to  prove  the  will  ;  that  the  estate 
was  fully  administered,  and  that  he  had  no  funds  left  in  his  hands,  out  of  which  to  pay  the- 
costs  of  probate. 

Held,  that  the  executor  Damodar  must  lodge  the  will  in  Court,  and  that,  on  the  applicant 
Dayabhai  paying  half  the  estimated  cost  of  obtaining  probate  (including  probate  duty)^ 
the  executor  Damodar  should  take  out  probate  of  the  will. 

A  gift  of  property  in  a  will  described  in  a  general  manner  by  way  of  residue  will  include 
all  property  within  the  general  description  which  is  not  otherwise  effectively  disposed  of  by 
the  will  unless  a  clear  intention  is  expressed  that  some  of  this  shall  in  no  event  form  part  of 
the  residue.  But  a  lapsed  share  of  residue  will  not  fall  into  the  residue  which  is  effectively 
disposed  of. 

A  gift  in  a  will  of  property  described  in  a  general  manner  whether  by  way  of  residue  or  not, 
will  include  not  merely  all  property  within  the  general  description  belonging  to  the  testator, 
but  also  all  property  which  the  testator  had  at  liis  death  a  power  to  appoint  by  his  will  in  any 
manner  he  might  think  proper,  unless  a  contrary  intention  shall  appear  by  the  will  itself. 

The  above  rules  of  construction  are  taken  from  Underbill  and  Strahan  and  attention  is 
drawn  to  the  following  cases  : — 

Blight  V.  Hartnell,  23  Ch.  D.,  218. — "  The  residuary  gift  carries  every  lapsed  legacy  and 
every  legacy  which  on  any  ground  fails   to   take   effect,   but  if   a   testator   has   shown   some 
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intention  with  regard  to  the  excepted  property  inconistent  with  it  ever  falling  again  into  the 
residue  effect  must  be  given  to  that  intention,"  per  Fry,  J. 

Paton  V.  Ormerod  (1893).  3  Ch.,  34S. — "  To  exclude  a  particular  portion  of  the  personal 
estate  of  a  testator  not  otherwise  disposed  of  by  his  will  from  a  bequest  of  his  residuary  estate, 
it  is  necessary  to  find  an  intention  not  to  include  that  portion  even  if  it  is  his,"  per  Lindlay, 
L.  J. 

Where  the  residue  is  itself  divided  into  shares  among  a  number  of  legatees  and  one  of  these 
shares  fails  or  is  revoked  without  being  disposed  of,  it  does  not  accrue  to  the  legatees  of  the  re- 
sidue. -  Skrymsher  v.  Northcotc,  I  Sw.,  570  ;  Palmer  v.  Ainsworth  (1893),  3  Ch.,  369. 

As  regards  he  third  mile  referred  to  above,  see  Kelly  y.  Boyd  (1897),  2  Ch.,  232. — In  re 
Lusis'  Trusts,  3  L.  R.,  Ir..  232  ;  In  re  Van  Hagan,  16  Ch.  D..  18  ;  Coxen  v.  Rowland  (1894),  1 
Ch.,  406. 

A  residuary  clause  will  comprise  all  property  which  is  not  effectually  disposed  of  by  the 
will,  whetlier  by  reason  of  lapse,  remoteness  of  the  bequest,  or  otherwise — Bernard  v.  MinshuU, 
1  John,  276  ;  see  Leake  \.  Robinson,  2  Mei.,  392. 

A  will  speaks  from  the  death  of  the  testator  (s.  77.  supra).  Accordingly  when  property 
has  ceased  to  answer  the  terms  of  a  specific  bequest,  as  where  stock  is  specifically  given,  but  in 
the  lifetime  of  tlie  testator  is  converted  into  money,  it  falls  into  the  residue — May  field  v. 
Newton,  2  Coll.,  520  (note).  When  all  except  certain  pro])erty  is  given  by  a  residuary  clause, 
anc'  the  excepted  property  is  given  to  a  legatee  who  dies  in  tlie  lifetime  of  the  testator,  the 
excepted  property  will  pass  under  the  residuarv  clause — Evans  v.  Jones,  2  Coll.,  516 ; 
Thompson  v.    Wliifelork,  4  DeG.  and  J..  490  ;  Blight  v.  Hartnoll,  L.  R..  23  Ch.  D..  218. 

But  where  the  bequest  of  the  residue  or  any  part  of  it  fails,  it  does  not  again  become  subject 
to  the  residuary  gift.  Thu'^,  where  part  of  it  lapsei>,  it  goes  to  the  next-of-kin — Lightfoot  v. 
Burstall,  10  Jur.  (N.  S.),  308  :  SyJces  v.  Sykes,  L.  R.,  3  Chan..  301.  see  s.  95,  post. 

In  some  cases  it  was  considered  that  the  expressions  "p<  cetera  "  and  "  and  other  effect" 
after  an  enumeration  of  particular  things  were  not  sufficient  to  pass  the  general  residue  but 
must  be  confined  to  things  ejusdem  generis,  the  meaning  being  "  and  all  other  things  like  the 
preceding"  (Neivnian  v.  Newman,  26  Beav..  220  ;  Barnaby  v.  Tassel,  L.  R..  11  Eq..  363),  but 
more  recent  cases  the  tendency  seems  to  be  to  give  the  widest  signification  to  such 
expressions. 

In  Hodgson  v.  Jex  (L.  R.,  2  Ch.,  122),  where  the  testator  after  devising  certain  freehold  pro- 
pert}%  devised  "  all  my  furniture,  plate,  linen  and  other  effects  that  may  be  in  my  possession  at 
the  time  of  my  death.  "  Jessel,  M.  R..  said  :  "  It  is  alleged  that  the  words  '  other  effects  ' 
are  to  be  cut  down  so  as  to  mean  that  which  is  sometliing  like  furniture,  plate  or  linen.  But 
the  answer  is  that  the  words  of  a  will  ought  to  have  their  natural  meaning  given  to  them,  unless 
there  is  some  contrary  intention  appearing  in  the  will.  The  mere  fact  that  the  testatrix 
enumerate  some  items  before  the  words  '  effects  '  does  not  alter  the  proper  meaning  of  these 
words."  Again  where  the  devise  was  of  all  "  my  money,  cattle,  farming  implements,  etc.," 
Jessel,  M.  R.,  held  the  words  "  et  cetera  "  passed  the  whole  residuary  e^tat? — Chapman  v. 
Chapman,  L.  R.,  4  Ch.  D.,  800.  Where  general  words  are  used  in  making  a  bequest  followed 
by  a  specification  of  the  property  of  the  testator,  introduced  by  such  words  as  "  r«2.." 
"  namely."  "  consisting  of."  a  similar  construction  is  applied,  the  later  words  being  treated 
as  not  restricting  the  general  words  but  as  added  by  way  of  enumeration  or  description  of 
the  chief  particulars  of  which  the  estate  consisted — Bridges  v.  Bridges,  8  Vin.  Abr.  Devise, 
295,  pi.  13  :  Dennv.  Gibson,  L.  R.,  3  Eq.,  713  ;  Chalmers  v.  Storil,  2V.  and  B..  222  ;  King  v. 
George,  L.  R..  4  Ch.  D.,  435  :  Sidgraves  v.  Brewer,  L.  R.,  15  Ch.  D.,  594. 

In  a  case  where  the  testator  bequeathed  the  ' '  whole  residue  of  money  "  to  A 
"  except  such  things  as  the  undermentioned,"  it  was  held  that  the  word  "  money,"  having 
regard  to  the  context,  was  used  in  its  general  sense,  and  that  it  was  sufficient  to  pass  the 
residue — In  the  Goods  of  White,  L.  R.,  7  P.  D.,  65  :  Law  of  Wills  in  India,  p.  193. 

A  testatrix  gave  certain  lands  in  the  parish  oi  H  to  A ,  B.  and  C,  as  joint  tenants-in-fee  and 
devised  to  the  plaintiff  "the  rest  of  my  freehold  hereditaments  in  the  parish  oi  H. 
and  all  my  fieehold  hereditaments  in  the  parishes  of,  etc:  "  The  devise  to  .4.  B  and 
C  having  been  declared  void,  it  was  held,  that  the  lands  comprised  in  that  devise  did  not  pass 
under  the  gift  of  the  "  rest  of  my  freehold  hereditaments  in  the  parish  of  H,''  but  was 
undisposed  of — Springctt  v.  Jennings,  L.  R.,  6  Chan.,  333.  That  case  was  decided  under  s. 
25  of  the  Wills  Act,  which  is  similar,  as  to  real  property,  to  s.  90  this  Act.  Meli-ish,  L.  J., 
was  of  opinion,  that  the  section  only  applied  where  there  was  "what  might  be  called  a 
universal  residuary  devise. — that  is  to  say,  a  devise  of  all  the  residue  of  the  testator's  lands." 

Residuary  gift  of  surplus. — Where  a  testatrix  made  a  will  which   she    declared    to    be    her 

last  will  and  testament,"  and  thereby  appointed    an    executor,    and    after    giving    legacies, 

•■oeeeded  as  follows  :   "  After  these  legacies  and  my  doctor's  bills  and  funeral  expenses    are 
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paid,  I  leave  (sic)  to  my  sister  M  P,"  tliis  was  held  to  be  a  good  gift  of  the  residue  to  M  P — 
Jie  BassfitVs  Estate,  L.  K.,  14  Eq.,  54.  So  where  a  will,  after  making  a  number  of  bequests, 
directed  that  "  should  there  be  any  surplus  after  the  above  expenditure,"  that  surplus  should 
go  in  a  certain  and  legitimate  way,  it  was  lield,  that  the  gift  of  tlie 'surplus' was  a  gift  of  the 
reridue,  and  that  the  preceding  bequests  would,  in  the  event  of  their  proving  invalid,  fall  into 
the  residue,  and  pass  with  it  under  the  will — Dicarkanath  Bysack  v.  Burroda  Persaud  Bysack, 
1  C.  L.  R.,  ii66;  (s.  c.)  I.  L.  R.,  4  Cal.,  443  :  Chapmati  v.'  Brown,  6  Ves..  404:  Mitford  v. 
Reynolds,  1  Ph.,  185;  Fish  v.  Attorney-General,  h.  R.,  4  Eq.,  521;  Sadler  v.  Turner,  8 
Ves.,  617. 

A  residuary  gift  passes  i)roperty  over  which  the  testator  has  a  general  })ower  of  appoint- 
ment under  s.  56,  and  which  lie  has  ineffectually  attempted  to  appoint.  Thus,  where  a  testa- 
trix, having  a  power  of  appointment  over  a  sum  ot  stock,  appointed  the  stock  to  her  sons,  A 
and  B,  and  she  left  the  residue  of  her  property  to  A,  and  B  died  before  her, — it  was  held 
that  A  was  entitled  as  residuary  legatee  to  the  share  intended  for  B — Spooncrs  Trust,  2 
Sim.  (N.  S.),  129. 

In  England,  where  a  testator  shows  an  intention  not  to  include  certain  property  in  a  resi- 
duary bequest,  effect  will  be  given  to  his  intention — Circxiitt  v.  Perry,  2.S  Beav.,  275  ;  Davers  v. 
Deiues,  3  P.  Wms.,  40.  In  the  case  of  Davers  v.  Dewes  (3  P.  Wms.,  40),  the  testator  by  his  will 
declared  his  intention  to  dispose  of  iiis  household  goods  by  a  codicil  and  devised  the  rest  of  bis 
personal  estate  not  disposed  of  by  the  codicil  to  his  wife.  He  afterwards  made  a  codicil  but 
did  not  thereby  dispose  of  his  household  goods,  and  it  was  held  that  the  residuary  legatee  was 
not  entitled  to  the  houseliold  goods,  b>it  that  they  went  to  those  entitled  under  the  Statute  of 
Distributions — See  Green  v.  Pertiuee,  5  Ha.,  249  ;  Cunningham  v.  Murray,  12  Jur.,  547;  Evans 
V.  Jones,  2  Coll,  516.  Here,  apparently,  if  the  bequest  is  really  residuary  (and  whether  it  is  or 
not,  depends  simply  upon  the  will  showing  the  intention  of  the  testator  to  pass  by  the  gift  the 
residue  of  his  property),  property  excluded  from  the  residue  and  not  otherwise  disposed  of  must 
pass  by  the  residuary  bequest. 

In  Blight  v.  Hartnell  (L.  R.,  23  Ch.  J).,  218),  the  testator  gave  to  C  H  all  her  personal  pro- 
perty, except  a  certain  wharf  which  she  bequeathed  to  purposes  which  failed,  and  it  was  held 
that  the  wharf  fell  into  the  residue  belonging  to  C II.  But  in  that  case,  it  was  considered,  there 
was  no  intention  to  exclude  the  wharf  from  the  residue.  See  p.  224,  Jier  Lindlay.  I^.  J.,  distin- 
guishing Davers  v.  De.ives,  3  P.  W.,  40  ;    Wingman  v.  Field,  Kay,  507. 

91.     If  a  legacy  be  given  in  general  terms  without  specifying  the  time 

Time  of  vesting  of     when  it  is  to  be  paid,  the  legatee  has  a  vested  interest 

legacy     in      general     in  it  from  the  day  of  the  death  of   the  testator,  and  if 

he  dies  without  having  received  it.  it  shall  pass  to  his 
representatives. 

This  section  applies  to  Hindus,  etc.,  under  the  Hindu  Wills  Act  (XXI  of  1870),  s.  2. 

Backman  V.  Bachman,!.  L.  R..  6  All.,  p.  583. — A  testator  declared  his  trustees  and  exe- 
cutors to  hold  his  real  and  personal  estate  upon  trust  to  sell  the  real  estate  either  together  or 
in  parcels,  and  either  by  public  auction  or  private  contract,  and  to  call  in.  sell,  and  convert 
into  money  such  part  of  liis  personal  estate  as  should  not  consist  of  money,  and  to  divide  the 
said  moneys,  and  the  ready  money  wlilch  might  belong  to  such  estate,  amongst  the  several 
persons  named  in  the  schedules  to  the  will,  and  to  pay  the  same  to  them  in  the  shares  and 
proportions  therein  mentioned,  as  and  when  they  should  respectively  attain  the  age  of 
twenty-one  years  in  the  case  of  males,  or  in  the  case  of  females,  when  tliey  should  respec- 
tively attain  that  age  or  marry.  He  dii'ected  that,  in  the  event  of  any  of  such  persons  dying  in 
his  lifetime,  or  at  any  time  thereafter  "  prior  to  tlie  said  division"  leaving  lawful  issue,  such 
issue  should  be  entitled  to  the  shares  which  their  deceased  ])arent  would  have  taken.  One  of 
the  legatees  who  had  attained  the  age  of  twenty-one  years  at  the  testator's  death,  died 
five  months  after  him,  before  payment  of  the  legacy,  and  left  lawful  issue. 

Held  that  the  legacy  vested  in  interest  in  the  legatees  at  the  testator's  deatli,  but  that  the 
legatee  having  died  ])rior  to  the  division  of  the  estate  it  became  divested  ;  that  the  "  division' ' 
of  the  testator's  estate  meant,  in  tiiis  will,  the  ascertainment  of  the  amounts  allotted  to  the 
share  of  each  legatee,  after  the  conversion  of  the  estate  into  money  :  and  tliat  the  gift  over  in 
favour  of  the  legatee's  issue  was  not  void  for  uncertainty,  but  took  effect. 

Banoo  Begum  v.  Mir  Abed  AH,  I.  L.  R.,  32  Bom..  172. — It  is  possible  for  a  Mahomedan  to 
create  a  definite  interest  like  what  would  be  called  in  law  a  misled  remainder,  and  such  remain- 
der, though  liable  to  be  displaced,  is  not  a  mere  expectancy  in  succession  by  survivorship  or 
other  merely  contingent  or  possible  right  or  interest  but  an  interest  that  coidd  be  attached  and 
«old.      Umesh  Ch.  Sirrar  v.  Mussummr.t  Zahoor  Fiitimn,  I.  L.  R..  17  I.  A.,  201.  followed. 
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See  Gokool  Nath  Gtiha  v.  Issur  Lochun  Roy,  I.  L.  R.,  14  Cal.,  222. 

The  Courts,  from  the  earliest  times,  have  always  been  inclined  to  decide  that  estates  de- 
vised were  vested— Z>«#eW  v.  Dufjicld,  2  Bligh.,  N.  S.,  331,  per  Best,  C.  J.  The  effect  of  this 
principle  "  seems  to  be,  that  property  which  is  the  subject  of  a  disposition,  whether  testamen- 
tary or  otherwise,  will  belong  to  the  object  of  gift  immediately  on  the  instrument  taking  effect 
or  so  soon  afterwards  as  such  objects  conies  into  existence,  or  the  terms  thereof  will  permit. 
As,  therefore,  a  will  takes  effect  at  the  death  of  the  testator,  it  follows  that  any  devise  or 
bequest  in  favour  of  a  person  in  esse — i.e.,  without  any  intimation  of  a  desire  to  suspend  or 
postpone  its  operation,  confers  an  immediately  vested  interest"  —  I  Jarm.,  4tli  Edu.,  799.  A 
mere  direction  to  pay  a  legacy  within  twelve  months  or  the  like,  does  not  postpone  the  vest- 
ing, for  this  merely  gives  the  time  usually  allowed  to  executors  to  realize  the  assets — Garth- 
shore  V.  Chalie,  10  Ves.,  13. 

The  use  of  the  words  •  to  be  paid'  in  this  section  would  seem  to  confine  its  operation  to  pecu- 
niary legacies ;  but  it  is  submitted  that  the  same  principle  which  has  always  guided  the  English 
Courts  would  be  applied  here  in  the  case  not  only  of  bequests  of  all  kinds  of  movable  property 
but  also  of  devises  of  immovable  property. 

The  subject  of  vesting  in  case  of  legacies,  where  the  payment  or  possession  is  postponed 
or  where  the  legacies  are  contingent  on  a  specified  uncertain  event,  is  dealt  with  in  Part  XIII 
post. 

A  person  is  said  to  take  a  vested  interest  when  he  acquires  a  proprietary  interest  in  it 
either  in  possession  or  remainder  which  is  not  subject  to  any  condition  precedent.  A  vested 
interest  may  be  absolute  or  subject  to  a  condition  subsecjuent  which  causes  it  to  be  divested 
on  the  happening  of  some  event.  A  vested  interest  which  is  not  subject  to  be  divested  by 
death  before  the  party  perhaps  becomes  entitled  to  the  actual  possession  is  transmissible 
like  any  other  property  (Underbill  &  Strahan)  (See  notes  to  s.  106,  post). 

92.     If  the  legatee  does  not  survive  the  testator,  tiie  legacy  cannot  take 

effect,  but  shall  lapse  and  form  part  of  the  residue  of 

In  what^ase^a  legacy     ^^le  testator's   property,  unless  it  appear  by  the  will 

that  the  testator  mtendea  tnai  it  should  go  to  some 
other  person.  In  order  to  entitle  the  representatives  of  the  legatee  to  receive 
the  legacy,  it  must  be  proved  that  he  survived  the  testator. 

Illustrations. 

{a)  The  testator  bequeaths  to  5  "  500  rupees,-  which  B  owes  him."  B 
dies  before  the  testator.     The  legacy  lapses, 

(b)  A  bequest  is  made  to  A  and  his  children.  A  dies  before  the  testator, 
or  happens  to  be  dead  when  the  will  is  made.  The  legacy  to  A  and  his 
children  lapses. 

So  where  a  bequest  is  to  "  .4  and  his  executors  or  administrators  "  (Elliot  v.  Davenport, 
1  P.  Wms.,  83),  or  to  ^4  and  his  heirs  or  representatives,  and  .4  dies  before  the  testator,  or 
happens  to  be  dead  at  the  date  of  the  will,  the  bequest  lapses — Appleton  v.  Rowley,  L.  R., 
8  Eq.,  139.     Such  bequests,  it  is  to  be  observed,  give  A  the  whole  interest ;  see  s.  84,  supra. 

(c)  A  legacy  is  given  to  A,  and  in  case  of  his  dying  before  the  testator, 
to  B.     A  dies  before  the  testator.      The  legacy  goes  to  B. 

{d)  A  sum  of  money  is  bequeathed  to  A  for  life,  and  after  his  death  to  B. 
A  dies  in  the  lifetime  of  the  testator.  B  survives  the  testator.  The  bequest 
to  B  takes  effect. 

(e)     A  sum  of  money  is  bequeathed  to  A  on  his  completing  his  eighteenth 
year,  and  in  case  he  should  die  before  he  completes  his  eighteenth  year,  to  B 
A  completes  his  eighteenth  year,  and  dies  in  the  lifetime  of  the  testator.     The 
legacy  to  A  lapses,  and  the  bequest  to  B  does  not  take  effect. 

Humberstone  v.  Stanton,  1  V.  and  B.,  35  ;  see  Williatns  v.  Jones,  1  Russ.,  517. 

(/)  The  testator  and  the  legatee  perished  in  the  same  shipwreck.  There 
is  no  evidence  to  show  which  died  first.     The  legacy  will  lapse. 
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See  Elliot  v.  Smith,  L.  R..  23  Ch.  D.,  237  ;  also  Taylor  on  Evidence,  pp.  208—11. 
This  section  applies  to  Hindus,  etc.,  under  the  Hindu  Will.s  Act  (XXI  of  1870),  s.  2. 

This  section  lays  down  the  general  rule  upon  the  subject, i;«j;.,  that  unless  the  legatees  sur- 
vive the  testator  the  legacy  is  e.Ktinguished,  but  the  provisions  of  s.  9G  in  dealing  witii 
legacies  to  a  child  or  other  lineal  descendant  must  not  be  overlooked. 

Questions  of  difficulty  may  arise  in  dealing  with  lapsed  legacies  where  the  testator  and 
legatee  dies  about  the  same  time,  but  it  may  be  taken  as  an  established  rule  that  this  is  a 
matter  of  evidence  and  the  onus  of  proof  rests  upon  the  representatives  of  the  legatee  claim- 
ing the  legacy. 

The  matter  is  very  fully  discussed  in  Williams  on  Executors,  Vol.  I,  lOtii  Edn..  pp.  954, 
€<  sea.,  to  1086,  and  attention  is  drawn  to  the  various  cases  therein  cited  upon  the  subject. 

The  doctrine  of  lapse  applies  not  only  to  personal  estate,  but  also  to  real  estate  (Goodright 
V.  Wright,  1  P.  Wms.,  397  ;  Brdt  v.  Rigden,  Plow.,  340),  and  to  cases  of  appointments  by  way 
of  devise  or  bequest  under  powers — D.  of  Marlhorough  v.  Ld.  Godolphin,  2  Ves.  Sen.,  61.  In 
case  of  powers,  the  appointee  must  survive  the  donee  of  the  power  in  order  to  take — Freeland 
V.  Pearson,  L.  R.,  3  Eq.,  658. 

A  bequest  to  a  debtor  of  the  debt  due  from  him  will  lapse  like  any  other  legacy — Elliot 
V.  Davenport.  1  P.  Wms.,  83,  illustration  (a). 

Intention  of  testator  that  legacy  shall  not  lapse. — In  Elliot  v.  Smith  (L.  R.,  22  Ch.  D.,  237), 
where  the  testator  let  legacies  to  three  persons  and  directed  that  if  any  of  them  died,  his  share 
should  go  to  the  others,  and  one  of  the  legatees  and  the  testator  were  drowned  at  the  same  time, 
it  was  held,  it  was  said,  in  accordance  with  a  long  series  of  cases  {Bindon  v.  Earl  o'f  Suffolk, 
1  P.  Wms  ,  96  ;  Turul  v.  Moore,  6  Ves.,  556:  Cambridge  v.  Eovs,  8  Ves.,  12:  O' Mahoncy  v. 
Burdett,  L.  R.,  7  H.  L.,  338),  that  the  word  "die"  meant  "die  in  the  lifetime  of  the 
testator  ' '  and  that  the  legacy  of  the  legatee  who  died,  became  part  of  the  residue. 

A  devise  or  bequest  will  lapse  if  the  legatee  be  dead  before  the  making  of  the  will,  and  in 
such  a  case  it  has  been  held  the  parol  evidence  is  not  admissible  to  show  that  the  testator  knew 
at  the  time  of  the  making  of  the  will  that  the  legatee  was  dead  (Maybank  v.  Brooks.  1  Bro.  C.  C, 
84),  so  as  to  raise  a  presumption  that  he  intended  there  should  be  no  lapse. 

In  Browne  v.  Hope.  (L.  R.,  14  Eq.,  343),  where  the  testator  gave  by  will  the  residue  of  his 
estates  to  trustees,  to  pay  the  same  to  seven  legatees  named,  in  equal  shares,  as  tenants-in- 
common  and  their  respective  executors,  administrators,  and  assigns,  and  declared  that 
such  share  should  be  vested  in  each  legatee  immediately  upon  the  execution  of  the  will. — it 
was  held,  that  the  share  of  one  of  the  legatees  who  died  after  the  date  of  the  will,  but  before 
the  testator,  did  not  belong  to  her  legal  representative,  but  had  lapsed.  Wigram.  V.  C, 
said  :  "A  testator  may  prevent  a  legacy  from  lapsing,  but  the  authorities  show  he  must  do 
one  of  two  things  :  he  must  in  clear  words  exclude  lapse,  or  he  must  clearly  indicate  who  is 
to  take  in  case  the  legatee  should  die  in  his  lifetime"   (p.  347). 

Thus,  a  bequest  to  such  persons  as  A  shall  by  deed  or  will  appoint,  and.  in  default,  to  his 
next-of-kin,  will  go  to  the  next-of-kin  in  the  event  of  A  predeceasing  the  testator — Edwards 
V.  Saloivayj2  Ph. ,"625  ;  Jones  v.  Southall,  32  Beav.,  31. 

Where  there  is  a  devise  of  an  estate  siibject  to  the  ])aymcnt  of  an  annuity,  or  of  a  debt  to 
a  creditor,  the  death  of  the  intended  devisee  will  not  defeat  the  gift  of  the  annuity  or  of  the 
debt  for  the  estate  remains  charged— il'iffg'  v.  Wigg.  1  Atk.,  382:  Hills  v.  Wirley,  2  Atk., 
605;  Oke  v.  Heath,  1  Ves.  Sen.,  135  ;  see  s.  97.  infra.  So  where  a  testator  devised  an  estate 
at  M  to  his  son  on  the  express  condition  that  he  should,  within  three  months  after  the 
testator's  death,  relinquish  all  claim  to  a  sum  of  £3.400  due  to  )iim  by  the  testator,  and, 
after  devising  other  lands  for  sale  tor  specific  purposes,  declared  that  the  debt  should  not 
be  paid  out  of  the  residue  it  was  held,  that  although  the  son  predeceased  the  testator  and 
there  was  consequently  a  lapse  of  the  devise  to  him,  the  condition  bound  the  estates  and  that 
the  debt  of  £3,400  must  be  discharged  from  it — In  re  Kirk,  L.  R.,  21  Ch.  D.,  431. 

In  England,  where  there  is  a  bequest  to  trustees  in  trust  for  the  payment  of  debts  to 
creditors,  although  the  debt  may  have  been  discharged  by  a  certificate  in  bankruptcy  {Re 
Sowerby's  Trusts,^2  K.  and  J.,  630  :  Turner  x.  Martin.  7  D."  M.  and  G.,  429),  or  barred  by 
limitation,  there  will  be  no  lapse  in  the  case  of  creditors  who  do  not  survive  the  testator 
{Phillips  V.  Phillips,  3  Hare,  281  ;  Williamson  v.  Naylor,  3  Y.  and  C,  2(t8) :  but  their 
representatives  will  take.  In  Goppin  v.  Coppin  (2  P.  W..  295),  it  was  held  that  where 
creditors  had  released  their  debts  tliey  must  claim  as  voluntary  legatees,  and  that  their 
legacies  must  be  subject  to  the  general  rule,  but  it  is  difficult  to  support  tins  case  upon 
principle. 

A  mere  declaration  that  the  gift  shall  not  lapse  is  not  effectual  to  prevent  lapse  if  the 

legatee  die  in  the  lifetime  of  the  testator,  unless  it  is  clear  that  it  is   to  go   to  his  estate   in 

•    that  event  (Pickering  v.  Stamford,  3  Ves.,  493 :    Undenoood  v.    Wivg,  4  D.  M.  and  G.,  633 ; 
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Aspinallv.  Duckworth,  35  Beav.,  307)  ;  but  if  the  testator,  after  such  a  declaration  against 
lapse,  gives  a  legacy  to  A  and  his  executors  and  administrators,  this  -will  be  sufificient  to  show 
that  the  executors  and  administrators  were  to  take  in  the  event  of  A's  death — Sibley  v.  Cook, 
3  Atk.,  572.  A  declaration,  however,  that  the  legacy  is  to  vest  from  the  date  of  the  will  has 
been  held,  in  the  case  of  a  similar  legacy,  not  to  be  suflBcient  to  prevent  a  lapse — Browne  v. 
Hope.  L.  R.,  14  Eq.,  343. 

The  doctrine  of  lapse  applies  to  contingent  bequests,  see  illustration  (e).  Thus,  in  the 
case  of  a  bequest  to  A  on  his  accomplishing  his  apprenticeship,  and  in  case  he  should  die 
before  he  accomplish  his  apprenticeship,  then  to  the  other  children,  A  died  having  accom- 
plished his  apprenticeship  in  the  testator's  lifetime,  the  legacy  was  held  to  lapse — Humher- 
stone  V.  Stanton,  1  V.  and  B.,  385  ;  see  Williams  v.  Jones,  1  Russ.,  517. 

Where  a  bequest  is  in  the  alternative,  as  to  A  or  his  heirs,  or  to  A  or  his  issue,  or  to  A  or 
his  children,  tlie  '  or'  is  in  general  construed  as  substitutional  (see  s.  83  and  illustration  (e) 
to  that  section,  sttpra),  and  the  bequest  will  not  lapse  by  reason  of  ^'s  death  in  the  lifetime 
of  the  Xes,ta,tor—Gittings  v.   M'Dermott,  2  M.  and  K.,  69  :  Re  Porter's  Trusts,  4  K.  and  J.,  188. 

Where  there  is  a  life-interest  followed  by  a  substitutionary  gift,  as  where  there  is  a 
bequest  of  a  life-interest  to  A,  followed  by  a  bequest  to  B  or  his  heirs,  this  has  reference  to  B's 
dying  in  the  lifetime  of  A,  not  of  the  testator,  and  if  B  predeceases  the  testator,  the  bequest 
will  lapse — Corhyn  v.  French,  4  Ves.,  418.  435  ;  see  Ridwell  v.  Ariel,  3  Mad.,  404,  as  qualified 
by  Re  Porter's  Trusts.  4  K.  and  J.,  188. 

A  legacy  does   not  ^^'     ^^  ^  ^^g^cy  be  given  to  two  persons  jointly, 

lapse  If  one   of   two     and  one  of  them  dies  before  the   testator,  the  other 

joint       legatees       die      i         .        ,    i         ii  i     i 

before  the  testator.         legatee  takes  the  whole. 

Illustratiofi'S. 

The  legacy  is  simply  to  A  and  B.  A  dies  before  the  testator.  B  takes 
the  legacy. 

B2iffar  V.  Bradford,  2  Atk.,  220. 

This  section  applies  to  Hindus,  etc.,  under  the  Hindu  Wills  Act  (XXI  of  1870),  s.  2. 

F.  Ghosal  V.  G.  Ghosal,  I.  L.  R.,  31  Bom.,  25. — The  Indian  Succession  Act  does  not 
affect  rights  of  co-parcenership  as  between  those  to  whom  it  applies.  The  purpose  of  that 
Act  was  to  amend  and  define  the  rules  of  law  applicable  to  intestate  and  testamentary 
succession.  It  is  with  the  devolution  of  rights  on  intestacy  that  the  Act  deals.  It  does 
not  purport  to  enlarge  the  category  of  heritable  property.  Section  93  recognises  a  joint 
tenancy  with  the  right  of  survivorship.  Navroji  Manockji  Wadia  v.  Perozbai,  I.  L.  R.,  23 
Bom.,  80,  referred  to.     I.  L.  R.,  10  Mad.,  69,  disapproved. 

Navroji  Manockji  Wadia  v.  Perozbai,  I.  L.  R.,  23  Bom.,  80. — The  testator  by  his  will 
directed  that  during  her  life  his  widow  and  daughter  were  ' '  to  agree  together  and  to  manage 
the  affairs  with  unanimity  "  and  after  the  widow's  death  he  gave  the  whole  power  over  his 
estate  to  his  daughter  and  the  will  then  stated  "  after  death  of  Motibhai  (the  daughter)  her 
two  sons  were  to  be  the  owners  of  the  property. 

Held  that  the  sons  took  as  joint  tenants  subject  to  the  life-interests  of  the  widow  and 
daughter  of  the  testator. 

Jogeswar  Narain  Deo  v.  Ram  Chandra  Dutt,  I.  L.  R.,  23  Cal.,  670. — Where  a  Hindu 
testator  bequeathed  a  4-anna  share  of  a  ?.emindari  to  his  youngest  widow  and  her  son  for  "your 
maintenance"  with  power  to  alienate. 

Held  that  each  took  an  absolute  interest  in  2  annas. 

See  also  Tellis  v.  Saldanha,  I.  L.  R.,  10  Mad.,  69  ;  Hirahai  v.  Lakshmibai,  I.  L.  R.,  11  Bom., 
673;  Bhobo  Tarini  Debya  v.  Peary  Lai  Sunynl,!.  L.  R.,  24  Cal.,  ()46  ;  1  C.  W.  N.,  578  ;  Bai 
Mamubai  v.  Dossa  Morarji,  I.  L.  R.,  15  Bom.,  443  ;  Xandi  Sing  v.  Sita  Ram,  16  I.  A..  44,  I.  L. 
R.,  16  Cal.,  677. 

It  is  not  necessarily,  it  is  submitted,  confined  to  a  bequest  to  tivo  persons  jointly,  but  is 
equally  applicable  to  the  case  of  a  bequest  to  any  number  of  persons  jointly — See  Morley 
V.  Bird,  3  Ves.,  628. 

Where  "a  bequest  is  to  two  or  more  as  joint  tenants,  and  the  gift  to  one  is  revoked 
(Humphrey  v.  Tayleur,  Amb.,  136),  or  where  one  of  the  joint  tenants  is  incapable  of  taking,: 
because  he  has  witnessed  tlie  will  ( Young  v.  Davits,  2  Dr.  and  Sm.,  167  ;  9  Jur.,  N.  S.,  399),  the 
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survivor  or  survivors  take  the  whole — Fell  v.  Biddolph,  L.  K.,  JO  C.  P.,  701  ;  fn  re  Coleman, 
L.  R.,  4Ch.  D.,  I(i5. 

In  England  where  there  is  a  gift  to  legatees  as  tenants-in-conimon,  as  where  a  fund  is  to- 
be  divided  among  them  nominatim,  in  equal  shares,  if  any  of  them  die  before  the  testator, 
what  was  intended  for  these  legatees  will  lapse  into  the  residue — Bagwell  v.  Dry,  1  P. 
Wms.,  700;  Page  v.  Page,  2  P.  Wms.,  488;  Afplefon  v.  Rowley,  L.  R.,  8  P^q.,  139;  see 
Humble  v.  Shore,  7  Hare,  247  ;  In  re  lUwadcs,  L.  R.,  29  Cli.  D.,  142.  Where,  however,  the 
gift  is  to  a  class  of  persons  as  tenants-in-common,  such  class  to  be  ascertained  at  the  death  of 
the  testator  or  at  any  other  period  ;  in  such  case  those  answering  the  description  at  the  time 
fixed  will  take  the  whole,  notwithstanding  the  death  of  any  of  the  class  in  the  lifetime  of 
the  tentator—  Shuttleworth  v.  Greaves,  4  My.  and  Cr.,  38  ;  Leigh  v.  Leigh,  17  Beav.,  605  ;  Fitzroy 
V.  Dnlce  of  Richmond,  27  Beav.,  186;  Ramsay  v.  Skelmerdrve,  1j.  R.,  1  Eq.,  129;  Dimond  v. 
Rostock,  L.  R.,  10  Chan.,  358. 

Where  the  bequest  is  to  tenants-in-common,  with  a  clause  of  survivorship,  as  to  A  and 

B,  share  and  sliare  alike,  and  if  either  should  die  without  leaving  issue,  iiis  share  to  go  to  the 
survivor,  the  share  of  ^4  predeceasing  the  testator  will  not  lapse^ — Mackinnon  v.  Peach, 
2  Keen.,  555  ;  Rackhamv.  Dela  Mare,  10  Jur.  (N.  S.),  190. 

A  direction  that  the  shares  of  any  members  of  a  class  who  die  before  the  testator  leaving 
issue  will  not  lapse,  will  not  have  the  effect  of  causing  tlie  shares  of  those  who  die  before  the 
testator  without  issue  to  lapse — Aspivall  v.  Duckworth,  35  Beav.,  307. 

The  rule  as  to  the  survivorship  among  joint  tenants  applies  to  a  class,  though  the  interests 
of  the  members  vest  at  different  times;  thus,  under  a  bequest  to  ^4  for  life,  with  remainder  to 
the  children  of  B,  the  children  in  existence  at  tiie  death  of  the  testator  take  the  whole  in- 
terest given  to  the  class  as  joint  tenants,  and  as  more  cliildren  come  into  existence  during 
A^s  life,  these  take  as  joint  tenants  also  ;  see  Hawkins,  111. 

Where  realty  or  personalty  is  given  by  deed  or  will  to  several  persons  nomination 
as  to  a  class  of  persons  without  more  whether  such  jiersons  are  individuals  or  corporations 
they  will  take  as  joint  tenants  ;  provided  that  if  a  gift  is  made  by  conveyance  operating  at 
common  law  the  interests  of  all  the  donees  are  limited  to  commence  at  the  same  time 
(Underbill  and  Strahan). 

It  is  a  well-known  maxim  that  equity  have  against  joint  tenancy. 

Where  there  are  words  of  severance  there  is  no  joint  tenancy.  By  words  of  severance 
is  meant  any  indication  that  the  donees  were  intended  to  take  distinct  interests. 

A  gift  to  A,  B  and  C  equally,  or  to  the  children  of  a  share  and  share  alike,  or  such  like 
expressions  are  sufficient  to  make  the  gift  a  tenancy  in  common. 

Boslock  V.  D'Eyncourt  (1891),  3  Ch.,  53.  But  see  ^.r  parte  Tanner,  20  Beav.,  374; 
Wilson  V.  Atkinson  {IS92),  3  Ch.,   52. 

94.     But  where  a  legacy  is  given  to  legatees  in  words  which  show  that 
Effect  in  such  a  case,     ^^^  testator  intended   to    give  them  distinct   shares 

?L,^o^^^o^^  .showing^  of  it,  then,  if  any  legatee  dies  before  the  testator, 
testator  s        intention  iPiii  •  -,     t     ^       ■,  .  ■,     -.i 

that  the  shares  should  SO  mucn  ot   the   legacy   as  was  intended   for  him  shall 

be  distinct.  £g^jj  ^^^^  ^^iq  residue  of  the  testator's  property. 

lUustratiofi. 

A  sum  of  money  is  bequeathed  to  A,  B,  and  C,  to  be  equally  divided 
among  them.  A  dies  before  the  testator.  B  and  C  shall  only  take  so 
much  as  they  would  have  had  if  A  had  survived  the  testator. 

This  section  applies  to  Hindus,  etc.,  under  the  Hindu  Wills  Act  (XXI  of  1870),  s.  2. 

As  pointed  out  in  the  note  to  the  previous  section  where  there  are  words  of  severance 
there  is  no  joint  tenancy,  and  it  is  a  settled  principle  that  where  there  is  a  gift  to  legatees  as 
tenants -in-common  if  any  of  them  die  before  the  testator  what  was  intended  for  them  lapses 
into  the  residue. 

The  subject  is  exhaustively  dealt  with  in  Williams  or  Executors,  10th  Edn.,  Vol.  II, 
pp.  1207,  et  seq.,  and  attention  is  drawn  to  the  cases  therein  cited. 

The  Courts  will  always  lean  in  favour  of  a  tenancy-in-common.— Jo^t^e  v.  East,  3  Bro. 

C.  C,  25  ;  see  per  Lord  Thuklow,  p.  26.  Thus,  in  the  case  of  Booth  v.  Alington  (27  L.  J., 
Chan.,  117),  where  the  bequest  was  upon  trust  to  pay,  assign  and  divide  the  same  upon  the 


S.  95.]  CONSTRUCTION    OF    WILLS.  145 

death  of  the  testator's  daughter,  unto  and  equally  between  all  her  children,  if  more  than 
one,  as  joint  lenants,  and  if  but  one  then  to  such  child,  Stltart,  V.  C,  held,  on  the  context  of 
the  will,  that  the  use  of  the  words  '  joint  tenants  '  should  not  be  allowed  to  control  the 
intention  of  the  testator  to  create  a  tenancy-in-common  previously  expressed  in  the  words 
'pay,'  'assign,'  and  '  divide.' 

Of  course,   if  the  bequest  is  to  tenants-in-common,  with  a  clause  of  survivorship,  as  to  ^ 
and  B,  share  and  share  alike,  and  if  either  should  die  without  leaving  issue,  his  share  to  go  to 
the  survivor,  the  share  of  .4  predeceasing  the  testator  will   not  lapse — Mackinnon   v.   Peach 
2  Keen,  555  ;  Backham  v.  De  la  Mare,  10  Jur.  (X.  S.),  190. 

Where  a  testator  bequeathed  a  fund  to  the  children  of  B,  as  tenants-in-common,  and 
directed  that  the  shares  of  any  members  of  the  class  who  died  before  him  leaving  issue  shoidd 
not  lapse,  it  was  held  that  the  direction  against  lapse  in  the  case  of  those  dying  leaving  issue 
did  not  have  the  effect  of  causing  the  shares  of  those  who  died  without  issue  to  lapse,  but  that 
the  whole  went  to  the  survivors — AspinaU  v.  Ducktcorth,  35  Beav.,  307. 

No  question  of  lapse  arises  where  a  bequest  is  made  to  a  described  class  of  persons  as,  in 
that  case,  the  legacy  will  go  only  to  such  as  shall  be  alive  at  the  testator's  death,  s.  98,  infra. 

This  section  is  embodied  in  the  Hindu  Wills  Act,  but  in  applying  it  under  the  latter  Act 
"  son,"  "sons,"  "child"  and  "  children"  include  an  adopted  son  ;  and  the  word  "  grand- 
children "  includes  the  children,  whether  adopted  or  natural  born,  of  a  child,  whether 
adopted  or  natural  born,  and  the  expression  "daughter-in-law"  includes  the  wife  of  an 
adopted  son — Act  XXI  of  1870,  s.  G.  Even,  if  the  gift  is  of  a  particular  sum  to  each 
member  of  a  class,  or  to  a  class  of  persons  as  tenants-in-common,  the  class  will  be  ascertained 
at  the  death  of  the  testator,  or  at  any  other  fixed  period,  and  those  answering  the  description 
at  the  time  fixed  will  take  the  whole  notwithstanding  the  death  of  any  of  the  class  in  the 
lifetime  of  the  testator — Ringrose  \.  Bramham,  2  Cox.,  384;  Bvtler  v.  Lowe,  10  Sim.,  317; 
Shuttleworth  v.  Greaves,  4  My.  and  Cr.,  38  :  Leigh  v.  Leigh,  17  Beav.,  605  ;  Fitzroy  v.  Dttke  of 
Richmond,  27  Beav.,  186  ;  Ramsay  v.  Skelmerdale,  L.  R.,  1  Eq.,  129 :  Dimond  v.  Bostock, 
L.  R.,  10  Ch.,  358.  But,  if  the  gift  is  of  a  particular  portion  of  the  whole  to  each  of  a  class,  in 
that  case  the  survivors  will  take  only  their  original  share  and  the  shares  of  those  who 
predecease  the  testator  will  go  as  undisposed  of — Page  v.  Page,  P.  W.,  489  ;  see  Law  of 
Wills  inlndia,  p.  201. 

In  Chrisiopherson  v.  Naylor  (1  Mer.,  320),  a  rule  was  laid  down  that  where  there  was  a  gift 
to  a  class  and  then  a  substitutionary  gift  of  tlie  share  of  any  one  of  the  class  who  should  die 
in  the  lifetime  of  the  testator,  no  one  could  take  under  the  substitutionary  who  was  not  able 
to  predicate  that  his  parent  might  have  been  one  of  the  original  class,  and  consequently, 
if  his  parent  was  dead  at  the  date  of  the  will,  and  therefore,  by  no  possibility  could  have  taken 
as  one  of  the  original  class,  his  issue  would  be  unable  to  take  under  the  substitutionary  gift. 
That  rule  was  followed  in  the  Court  of  Appeal  in  Hunter  v.  Cheshire,  L.  R.,  8  Ch.,  751,  and  in 
West  V.  Orr,  L.  R.,  8  Ch.  D.,  64.  It  was  also  followed  in  In  re  Webster's  Estate  (L.  R.,  23  Ch.  D., 
737),  where  there  was  a  bequest  to  "  aU  the  children  of  31,  or,  in  the  event  of  their  decease, 
to  their  descendants,  share  and  share  alike."  31  had  six  children,  of  whom  five  were  living 
at  the  date  of  the  will  and  at  the  death  of  the  testator's  death,  and  one  had  died  prior  to  the 
date  of  the  leaving  issue.  Kay.  J.,  held  that  the  issue  of  the  child  of  31,  who  died  before 
the  date  of  the  will,  were  not  entitled  to  a  share  in  the  property  bequeathed,  but  that  it  went 
to  the  five  children  who  survived  the  testator.  The  case  of  Christopher  son  v.  Naylor,  waa 
again  approved  in  In  re  3Iusther,  43  Ch.  D.,  C.  A.,  569.  See  Re  Chinery,  39  Ch.  D.,  614, 
and  Williams  on  Executors,  p.  1076  note  [m). 

95.     Where   the   share   that  lapses   is    apart   of 
gS?lsindSoSd'of.     the  general  residue  bequeathed  by  the  will,  that  share 

shall  go  as  undisposed  of. 

Illustration. 

The  testator  bequeaths  the  residue  of  his  estate  to  A,  B,  and  C,  to  be 
equally  divided  between  them.  A  dies  before  the  testator.  His  one-third 
of  the  residue  goes  as  undisposed  of. 

This  section  applies  to  Hindus,  etc.,  under  the  Hindu  Wills  Act  (XXI  of  1870),  ss.  2  and  6. 

As    pointed    out    in    the    notes    to  s.    90  a  lapsed  share  of  residue  will  not  fall  into  the 
residue   which   is   effectively   disposed  of.     See  Skrymsher  v.  Northcote,  I  Sw.,  570  ;  Palmer  v 
Ainsworth  (1893),  3  Ch.,  369. 

H,  SA  10 
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It  may  liere  be  mentioned  that  if  the  residue  be  undisposed  of  it  must  be  divided  amongst 
all  the  next-of-kin,  notwithstanding  that  the  testator  maj'  declare  by  his  will  that  some  of 
them  shall  not  have  any  of  his  property.  (/o/(n.  on  v.  Johnson,  3  Beav..  318  :  but  see  Bund  v. 
Green,  12  C.  D.,  819.) 

The  rule  laid  down  in  it  is  the  well-known  rule  which  is  illustrated  in  the  case  of  Skrymsher 
V.  Northcote,  1  Swanst.,  566.  There  the  testator  gave  his  residuary  estate  to  his  two  daughters, 
but  directed  that  if  either  of  them  should  die  leaving  no  issue,  out  of  the  moiety  of  her  so  dying, 
£500  should  be  ])aid  to //,  and  tliat  "  the  remainder  of  tliat  moiety"  should  be  paid  to  the 
other  sister.  The  testator  revoked  the  gift  of  £500  without  making  any  fresh  disposition 
of  it,  and  one  of  the  sisters  died  leaving  no  issue.  It  was  held,  that  the  £500  went  to  the 
next-of-kin.  Sir  J.  Plttmak,  ]VI.  R.,  said  :  "  It  seems  clear  on  the  authorities  that  a  part  of 
the  residue,  of  which  the  disposition  fails  will  not  accrue  in  augmentation  of  the  remaining 
parts  as  a  residue  of  a  residue  ;  but  instead  of  resuming  the  nature  of  residue,  devolved  as 
undisposed  of .  Residue  means  all  of  which  no  effectual  disposition  is  made  by  the  will  other 
than  the  residuary  clause  ;  but  when  the  disposition  of  the  residue  itself  fails,  to  the  extent 
to  which  it  fails,  the  will  is  inoperative  (p.  570) ;  see  also  Lightioot  v.  Burstall,  10  Jur.,  N.  S., 
308;  Craivshaw  V.  Crawshaw.  L.  R.,  14  Ch.  D.,  817;  In  re  Ballance,  4:2  Ch.I).,  G2 :  SykesY. 
Sykes,  L.  R.,  3  Chan..  301. 

It  frequently  happens  that  testator's  devise  the  residue  of  their  property  in  certain 
shares  and  direct  that  in  a  certain  event  a  share  shall  fall  into  the  residue.  In  such  a  case  the 
direction  is  mere  surplusage  and  the  share  is  disposed  of  according  to  law — See  Hurnhle  v. 
Shore,  7  Hare,  247.  In  Humble  v.  Shore,  7  Hare,  247  (see  In  re  Barker's  Estate,  L.  R.,  15  Ch.  D., 
635,  and  In  re  Ballance,  42  Ch.  D.,  62),  there  was  a  gift  in  the  will  of  one-sixth  of  the  testator's 
residuary  estate  to  S.  W.,  but  this  gift  was  revoked  by  a  codicil  which  gave  the  same  one-sixth 
to  the  S  W  for  life,  with  a  direction,  that,  after  her  decease,  a  legacy  should  be  paid  thereout, 
and  that  the  remainder  of  such  sixth  should  sink  into  the  residue.  It  was  held  that  the  re- 
mainder of  the  sixth  of  the  residue  was  not  thereby  given  to  the  other  residuary  legatees 
but  was  undisposed  of.  The  decision  proceeded  upon  the  ground  that  there  was  a  distinct 
and  separate  share  given  to  be  applied  as  directed  by  the  will,  and  that  sliare  lapsed. 

In  In  re  Rhoades  (L.  R.,  29  Ch.  D.,  142),  the  testator  bequeathed  the  residue  of  his  personal 
estate  to  his  wife  for  life,  and  after  her  death  to  his  sister  and  three  brothers  in  equal  shares,  but 
directed  that  in  the  event  of  his  sister  dying  unmarried  in  his  wife's  lifetime  (which  event  hap- 
pened) her  one-fourth  share  should  fall  into  the  residue  :  it  was  held  that  there  was  no 
intestacy  as  to  the  sister's  one-fourth,  but  that  the  whole  residue  was  on  the  widow's  death 
divisible  in  thirds  between  the  three  other  legatees,  the  testator  being  treated,  in  disposing  of 
the  residue,  as  having  meant  to  say  that  it  should  be  divided  into  four  shares,  but  that  in  an 
event  which  might  happen  another  division  might  be  necessary,  namely,  a  division  into 
thirds — ^in  other  words  that,  if  there  should  be  four  persons,  it  should  be  rendered  into  four, 
if  only  three  persons,  into  three  parts.  Somewhat  similar  reasoning  was  applied  in  the 
case  of  In  re  Spiller,  L.  R.,  18  Ch.  D.,  614.  There  the  testator  gave  the  residue  of  her  estate 
equally  between  a  number  of  persons,  whom  she  named,  and  such  of  the  children  of  J  G  as 
were  leaving  at  the  date  of  her  will.  J  G  had  died  before  the  date  of  the  w  ill  leaving  no 
children.  It  was  held  that  there  was  no  lapse  as  there  had  in  fact  been  no  gift,  and  that 
the  residue  was  divisible  among  the  other  persons  named.  The  direction  to  divide  the 
residue  was  treated  as  in  effect  a  direction  to  divide  it  among  the  persons  named  and  the 
children  of  J  G  ii  there  were  any  such  living  at  the  date  of  the  will.  In  In  re  Roberts  [L.  R., 
27  Ch.  D.,  345  ;  ioWov/ing  Stewart  y.  Jones,  3  DeG.  and  J.,  532;  see  TJnsworth  v.  Speahman, 
L.  R.,  4  Ch.  D.,  620],  the  testator  bequeathed  the  residue  of  his  personal  estate  to  trustees,  upon 
trust,  for  a  nephew  and  three  nieces,  by  name,  equally  between  them,  and  he  declared  that  his 
trustees  should  retain  the  share  of  each  of  the  nieces,  upon  trust,  to  pay  the  income  to  her 
during  her  life  for  her  separate  use,  and  after  her  decease,  as  to  the  capital  thereof,  upon 
trust  as  she  could  by  w'ill  appoint,  and  in  default  of  appointment,  upon  trust  for  her  child  or 
children,  sons  at  twenty-one  and  daughters  at  twenty-one  or  marriage  equally  between 
them,  if  more  than  one.  One  of  the  nieces  married  and  died  before  the  testator  leaving  an 
infant  daughter,  and  it  was  held  that  her  share  lapsed  and  that  there  was  an  intestacy  in 
respect  of  it. 

There  may  be  a  particular  residue  as  distinguished  from  a  general  residue,  and  the  particu- 
lar residuary  legatee  may  be  entitled  to  the  benefit  of  any  failure  of  gift  out  of  the  particular 
residue.  Thus,  under  a  gift  of  certain  specified  property  to  A,  after  payment  of  particular 
legacies,  and  of  the  general  residue  to  B,  A  is  entitled  to  the  legacies  which  fail — De  Traford 
V.  Tempest,  21  Beav.,  564.  It  is  a  general  rule  that  where  a  will  disposes  of  a  variety  of  pro- 
perty belonging  to  the  testator  and  winds  up  with  a  gift  of  the  remainder  or  of  the  residue,  the 
gift  if.  to  be  treated  as  a  gift  of  the  general  residue,  but  each  case  must  depend  upon  the 
particular  circumstances  and  the  framing  of  the  will — J ull  v.  Jacobs,  L.  R.,  3  Ch.  JD.,  703. 
In  the  case  of  Ommaney  v.  Butcher,  T.  and  R.,  260,  the  testator  after  bequeathing  to  A  and  B 
legacies  of  stock    and    giving   several    legacies    to    public    charities  appointed  A  and  B  his 
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executors,  and  after  directing  his  books,  jewels  and  furniture  to  be  sold,  gave  various  small 
sums  as  legacies  to  different  persons,  and  concluded  his  will  thus:  "In  case  tlaere  is  any 
money  remaining  I  should  wish  it  to  be  given  in  private  charities."  It  was  held  that  this 
residuary  clause  did  not  comprehend  the  general  residue  of  the  testator's  estate  consisting 
of  leasehold  and  money  in  the  funds,  but  was  confined  to  the  residue  of  the  produce  of  the 
articles  which  the  testator  directed  to  be  sold.  So,  in  Wrench  v.  Jutting  (3  Beav.,  521),  where 
the  testator  bequeathed  to  ^-1  his  household  furniture  and  other  like  things  "  and  all  other 
goods  of  whatever  kind,"  and  directed  that  certain  specified  moneys  should  be  divided  in  a 
particular  manner  after  all  his  debts  should  be  paid  off,  and  lie  then  specified  certain  legacies 
and  proceeded  thus  "£3,000  to  £4,000  or  whatever  remaining  sum  or  sums  to  ^,"  it  was 
held  that  .4  did  not  take  the  general  residue — ^See  Boys  v.  Morgan,  3  M.  and  C  661  •  Markham 
v.  Ivatt,  20  Beav.,  579. 

In  C'Artwipjicy  V.  /)aujr  (L.  R..  11  Ch.  D.,  949),  a  testatrix  bequeathed  certain  specified 
portions  of  her  personal  estate  to  trustees  upon  trust  for  sale  and  conversion,  payment  of  debts 
and  legacies,  investment,  and  payment  of  the  income  to  her  mother  for  life,  and,  after  her 
death,  as  to  £2,000,  part  of  the  fund,  to  pay  the  same  to  the  Vicar  of  M,  to  be  disposed  of  at 
discretion  '  'in  or  about  restoring,  altering,  etc.,  the  churh.  parsonage  and  school' '  of  M,  and  as 
his  to  the  residue  thereof,  upon  the  trusts  afterwards  declared  by  the  will  concerning  moneys 
to  arise  from  the  sale  of  her  real  estate.  The  testatrix  then  gave  ' '  all  the  rest,  residue  and  re- 
mainder of  her  personal  estate"  to  her  mother  absolutely  and  devised  her  real  estate  to  the  same 
trustees  in  trust  for  sale,  and  directed  them  to  hold  the  sale  moneys  and  the  residue  of  said  trust 
money,  stocks,  funds,  shares  and  securities  in  trust  for  the  children  of  C  absolutely.  An 
inquiry  was  directed  as  to  what  sums  would  be  required  in  restoring,  altering,  etc.,  the  church, 
parsonage  and  school,  and  it  M'as  held,  that  the  legacy  for  that  purpose  was  valid  to  the  extent 
of  the  money  ascertained  to  be  required,  and  that  so  much  of  the  £2,000  as  failed  passed  to  the 
legatees  of  the  particidar  residue  of  the  fund  out  of  which  it  was  given  and  not  under  the 
general  gift  of  residuary  personal  estate.  In  dealing  with  this  case  Hall,  V.  C,  expressed  an 
opinion  that  the  construction  of  a  particular  residuary  gift  was  unaffected  by  the  absence  or 
presence  of  a  general  residuary  gift  ;  see  Law  of  Wills  in  India,  pp.  205 — 8. 

If  the  residue  be  undisposed  of,  it  must  be  divided  among  all  the  next-of-kin,  notwithstand- 
ing that  the  testator  has,  by  his  will,  directed  that  one  of  them  shall  take  no  share  in  his 
property — Johnson  v.  Johnson,  4  Beav.,  318  . 

96.     Where  a  bequest  shall  have  been  made  to  any  child  or  other  lineal 

descendant  of  the  testator,  and  the  legatee  shall  die  in 

testators'     chifd    or     the  lifetime  of  the  testator,  but  any  lineal   descendant 

&iiot  lATll^hil     of  his  shall  survive  the  testator,  the  bequest  shall  not 

death^^in     testators     lapse,  but  shall  take  effect  as  if  the  death  of  the  legatee 

had     happened   immediately    after  the   death   of   the 
testator,  unless  a  contrary  intention  shall  appear  by  the  will. 

Illustration. 

A  makes  his  will,  by  which  he  bequeaths  a  sum  of  money  to  his  son  B  for 
his  own  absolute  use  and  benefit.  B  dies  before  A,  leaving  a  son  C,  who 
survives  A,  and  having  made  his  will,  whereby  he  bequeaths  all  his  property 
to  his  widow  D.     The  money  goes  to  D. 

This  section  applies  to  Hindus,  etc..  under  the  Hindu  Wills  Act,  s.  2  ;  and  in  applying  it 
under  that  Act.  the  words  'son,'  'sons,'  'child,'  and  'children'  include  an  adopted  child:  and 
the  word  'grandchildren,'  includes  the  children,  whether  adopted  or  natural  born,  of  a  child, 
whether  adopted  or  natural-born  :  and  the  expression  'daushter-in-law'  includes  the  wife  of  an 
adopted  son— Act  XXI  of  1870,  s.  6. 

C/.  s.  33  of  the  English  Wills  Act. 

Jeiu  Lai  Mahata  v.  Binda  Bihi,  I.  L.  R..  16  Cal.,  549. — A  testator  by  his  will,  dated  22nd 
April  1878,  gave  a  legacy  of  Rs.  5.000  to  his  son's  daughter  J  to  be  paid  to  her  out  of  a  certain 
sum  owing  to  the  deceased  by  the  Rajah  of  Bettiah. 

Testator  died  2nd  February,  1881,  and  J  in  October  1879,  money  due  was  realised 
December  1884.  J  left  an  only  child  B,  who  was  born  before  death  of  testator,  B  sued  to 
recover  legacy  left  to  her  mother. 

Held  that  J  was  in  point  of  law  within  the  meaning  of  s.  96  a  person  in  existence  at  time  ci" 
death  of  testator  because  a  lineal  descendant  of  hers  survived  the  testator. 
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Ramanatham  v.  Ranganathan,  I.  L.  R.,  24  Mad.,  299.— A  Hindu  testator  who  had  no  male 
issue  bequeathed  certain  real  property  to  his  eldest  daughter  and  her  sons  from  generation 
to  generation.  Tlie  legatee  who  had  daughters  predeceased  the  testator  who  then  also  died 
leaving  a  widow  and  other  daughters  him  surviving.  Tlie  dauglitors  of  the  legatee 
claimed  the  property  as  lineal  descendants  contending  that  althotigh  s.  96  did  not  apply  to  this 
case,  it  should  be  held  to  govern  it  by  analogy  as  affording  a  guide  to  justice,  equity  and 
good  conscience. 

Held  that  tlie  words  used  in  the  will  must  be  construed  as  meaning  '  'heirs' '  and  that  s.  96 
could  not  be  extended  to  such  a  case. 

This  section  as  well  as  s.  33  of  the  English  Act  gives  the  legacy  to  the  legatee  to  him  abso- 
lutely as  though  he  had  survived  the  testator  and  it  would  tlierefore  seem  that  probate  duly 
is  payable  by  the  executor  of  the  legatee  as  if  he  had  survived  the  testator — Re  Hone's  Trust, 
22  C.  D.,  663  ;  Executors  of  Perry  v.  The  Queen,  L.  R.,  4  Exch.,  27. 

Re  Hensler,  19  C.  D.,  612. — A  father  by  his  will  devised  a  freehold  house  to  his  son,  and  the 
son  died  in  his  father's  lifetime  leaving  issue  and  having  by  his  will  devised  all  his  real  estate 
to  his  father,  it  was  held  that  the  property  passed  to  the  son  absolutely  and  that  as  the  son 
must  have  deemed  to  have  survived  the  father  the  devise  under  the  sons'  will  failed.  See  also 
Picker sgill  v.  Rodger,  5  C.  D.,  163. 

Both  under  the  English  Wills  Act  and  the  Indian  Succession  Act  special  provision  is  made 
to  prevent  a  lapse  in  case  of  bequests  to  the  children  or  other  lineal  descendants  of  the  testator. 

The  provisions  of  s.  96  are  practically  the  same  as  those  of  s.  33  of  the  Wills  Act,  IVict., 
c.  26,  the  words  'other  lineal  descendants'  being  substituted  for  'other  issue.' 

Like  the  corresponding  section  of  the  Wills  Act,  s.  96  of  this  Act  does  not  substitute  for  the 
predeceased  legatee  the  lineal  descendant  whose  existence  is  the  event  or  condition  which 
exclude  the  lapse,  but  it  renders  the  subject  of  the  gift  the  absolute  property  of  the  pre- 
deceased legatee,  and  therefore  disposable  by  his  will  notwithstanding  his  death  before  the  death 
of  the  testator — See  Johnson  v.  Johnson,  3  Hare,  157.  The  legacy  is  a  vested  interest  in  the 
legatee  and  passes  to  his  representatives  or  under  his  will  as  the  case  may  be,  and  not  to  the 
issue  whose  existence  prevents  the  lapse — In  the  Goods  of  Parker,  1  Sw.  and  Tr.,  523.  In  Re 
Mason's  Will  (34  Beav.,  495),  it  was  considered  doubtful  by  Romilly,  M.  R.,  whether  the  will  of 
a  legatee  who  predeceased  his  father,  the  testator,  should  be  construed  according  to  the  event, 
or  whether  it  should  be  construed  as  if  the  legatee  had  survived  the  testator,  or  in  other  words, 
as  if  the  testator  had  predeceased  the  legatee. 

If  the  legatee  has  not  made  a  will,  the  property  will  devolve  as  his  own  property  would,  on 
his  intestacy — Winter  v.  Winter,  5  Hare,  306;  Wisden  v.  Wisden,  2  Sm.  and  Giff.,  396;  Mower 
V.  Orr,  7  Hare,  473.  It  makes  no  difference  that  the  legatee  was  dead  at  the  date  of  the  will — 
Mower  v.  Orr,  7  Hare,  473. 

Where  the  deceased,  a  legatee  under  the  will  of  her  father,  died  in  his  lifetime,  leaving  issue 
living  at  his  death  and  also  a  husband,  who  died  before  the  father,  having  made  a  will,  the  Court 
granted  administration  to  the  son  of  the  deceased  as  if  she  had  died  immediately  after  the  death 
of  the  testator — In  the  Goods  of  Councill,  L.  R.,  2  P.  and  D.,  310. 

It  would  seem  that  s.  96  of  the  Indian  Succession  Act,  like  s.  33  of  the  Wills  Act  (Winter 
v.  Winter,  5  Hare,  306  ;  Mower  v.  Orr,  7  Hare,  473),  would  apply  in  a  case  where  a  testator,  in 
providing  for  an  absent  child,  was  ignorant  of  his  death,  for  the  intention  of  the  Legislature 
in  England  in  framing  s.  33  which  that  section  closely  follows,  was  to  prevent  a  portion  given 
by  a  testator  to  a  child  going  from  the  estate  of  such  child,  and  his  family  from  being  left 
portionless  by  reason  only  of  the  death  of  the  child  under  certain  circumstances  See 
Winter  v.  Winter,  7  Hare,  p.  313,  per  Wigram,  V.  C.  It  seems,  also,  that  the  provisions 
of  the  Indian  Act  would  apply  to  a  testamentary  appointment  under  a  general  power 
though  there  is  a  gift  over  in  default  of  appointment  (Eccles  v.  Cheyne,  2  K.  and  J., 
676),  but  not  under  a  special  power — Griffiths  v.  Gale,  12  Sim.,  354  ;  Freeland  v. 
Pearson,  L.  R.,  3  Eq.  658  ;  Holyland  v.  Lewin,  L.  R.,  26  Ch.  D.,  266.  They  do  not 
apply  to  a  gift  to  a  class  (Olney  v.  Bates,  3  Drew.,  323  ;  Browne  v.  Hammond.  Johns., 
215  ;  see  In  re  Harvey's  Estate  (1893),  I  Ch.,  567),  but  only  to  a  strict  lapse,  for,  imder 
a  gift  to  a  class,  the  share  to  which  a  child  would  have  been  entitled,  had  it  survived, 
does  not  lapse  in  consequence  of  his  death  in  the  testator's  lifetime.  The  rule  that 
s.  33  of  the  Wills  Act  does  not  apply  to  gifts  to  children  or  grandchildren  of  the  testator 
as  a  class,  it  was  said  is  not  affected  by  the  fact  that  in  the  events  that  have  happened 
the  class  consisted  of  but  one  individual — In  re  Harvey's  Estate  (1893),  1  Ch.,  567. 

The  provisions  against  the  lapse  of  legacies  to  children  render  it  necessary  for  a  testa- 
tor intending  that  a  legacy  to  one  child  shall  go  over  to  another,  in  the  event  of  the  death 
of  first  legatee,  to  express  that  meaning  by  his  will-  Inre  Mare's  Trust,  10  Hare,  178  ;  see 
Fullford  V.  Fullford,  16  Beav.,  565. 
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Where  the  deceased,  a  legatee  under  the  will  of  her  father,  died  in  his  lifetime, 
leaving  issue  living  at  his  death  and  also  a  husband,  who  died  before  the  father,  havin^ 
made  a  will,  the  Court  granted  administration  to  the  son  of  the  deceased  as  if  she  had 
died  immediately  after  the  death  of  the  testator — In  the  Goods  of  Council,  L.  R.,  2  P.  and 
D.,  314  :  see  In  re  Hone's  Trusts,  L.  R.,  22  Ch.  D.,  663.  In  the  case  of  In  re  Hensler  (19 
Ch.  D.,  612),  a  father  devised  a  freehold  house  to  his  son,  and  his  residuary  estate  to 
trustees  in  trust  for  other  persons.  The  son  died  in  his  father's  lifetime  leaving  issue  living 
at  his  father's  death  and  having  by  his  will  devised  all  his  real  estate  to  his  father,  and  it 
was  held  that,  as  under  s.  33  of  the  Wills  Act,  the  son  must  be  deemed  to  have  survived  the 
father,  the  house  passed  to  the  son  absolutely  under  the  father's  will  and  became  subject  to 
the  testamentary  disposition  by  the  son,  but  that,  as  by  the  will  of  the  son  the  property  was 
devised  to  his  father,  the  devise  by  the  son  failed  and  his  heir-at-law  was  entitled  to  the 
property  ;  see  Law  of  Wills  in  India,  p.  204. 

To  prevent  the  lapse  of  a  legacy  under  this  section,  it  is  not  necessary  it  seems  that  the 
lineal  descendant,  who  is  alive  at  the  death  of  the  testator,  should  be  the  same  lineal  des- 
cendant who  was  alive  at  the  death  of  the  legatee.  It  is  sufficient  that  any  lineal  des- 
cendant— e.g.,  a  grandchild  of  the  legatee — should  be  in  existence  at  the  death  of  the  testa- 
tor— In  the  Goods  of  Parker,  1  Sw.  and  Tr.,  523.  "I  think,"  said  Sir  C.  Cresswell 
in  that  case,  "it  is  a  fair  presumption  that  the  intention  of  the  Act  was  to  preserve  the 
legacy  whenever  there  might  be  any  issue  of  the  legatee  alive  at  the  death  of  the  testa- 
tor, ' '  p.  525. 

97.  Where  a  bequest  is  made  to  one  person  for 
bwfeflt^of  *B  does' not  the  benefit  of  another,  the  legacy  does  not  lapse  by 
testlto/sUfet^ime^^"     *^®  death,  in  the  testator's  lifetime,  of  the  person  to 

whom  the  bequest  is  made. 

This  section  applies  to  Hindus,  etc.,  under  Act  XXI  of  1870,  s.  2. 

It  may  be  stated  as  a  general  principle  that  where  a  legacy  is  given  to  a  particular 
person  to  be  by  him  applied  or  utilised  for  another  such  legacy  does  not  lapse  by  the  death 
of  the  person  to  whom  the  legacy  is  given  as  such  person  may  be  designated  the  trustee 
and  is  therefore  not  the  real  legatee. 

Where  a  devise  which  lapses  comprises  the  legal  or  beneficial  ownership  only,  its  failure 
creates  a  vacancy  in  the  disposition  only  to  that  extent.  Thus,  if  a  testator  devise  landl 
to  the  use  of  A  in  fee,  in  trust  for  B  in  fee,  and  A  die  in  the  testator's  lifetime  the  legas 
estate  comprised  in  the  lapse  devise  to  A  devolves  on  his  representatives  charged  with  a 
trust  in  favour  of  B,  whose  equitabe  interest  under  the  devise  is  not  affected  by  the  death 
of  the  trustee — 1  Jarm.,  5th  Edn.,  314. 

So,  where  a  bequest  is  made  to  a  man  as  trustee  for  another  person,  the  legacy  will  not 
lapse  by  the  death  of  the  trustee  in  the  testator's  lifetime — Eales  v.  England,  2  Vern., 
468  :  Oke  v.  Heath,  I  Ves.  Sen.  140. 

Again,  where  there  is  a  gift  to  A  charged  with  a  legacy  to  R,  and  A  dies  in  the  lifetime 
of  the  testator,  B  will  be  entitled  to  the  legacy — Wigg  v.  Wigg,  1  Atk.,  382  :  Hills  v.  Wirley, 
2  Atk.,  605. 

On  the  other  hand,  a  devise  of  the  legal  estate  or  interest  to  a  trustee  will  not  be  rendered 
void,  although  the  cestui  que  trust  predecease  the  testator — Doe  v.  Edlin,  4  Ad.  and  E.,  582. 
Thus,  where  there  is  a  devise  to  A  charged  with  a  legacy  to  B,  provided  B  attain  a  particular 
age,  the  devise  to  .^4  is  absolute,  luiless  B  attain  that  age — Tregonwell  v.  Sydenham,  3  Dow. 
H.  of  L.  Rep.,  194. 

Survivorship  in  case  .  ^^'     Where  a  bequest  is  made  simply  to  a  de- 

of  bequest   to  a    de-     scribed  class  of  persons,  the  thing  bequeathed  shall  go 

only  to  such  as  shall  be  alive  at  the  testator's  death. 

Exce/ption. — If  property  is  bequeathed  to  a  class  of  persons  described 
as  standing  in  a  particular  degree  of  kindred  to  a  specified  individual,  but 
their  possession  of  it  is  deferred  until  a  time  later  than  the  death  of  the  testa- 
tor, by  reason  of  a  prior  bequest  or  otherwise,  the  property  shall  at  that 
time  go  to  such  of  them  as  shall  be  then  alive,  and  to  the  representatives  of 
any  of  them  who  have  died  since  the  death  of  the  testator. 
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Illustrations. 

{a)  A  bequeaths  1,000  rupees  to  "the  children  of  i5"  without  saying 
when  it  is  to  be  distributed  among  them.  B  had  died  previous  to  the  date  of 
the  will,  leaving  three  children,  C,  D,  and  E.  E  died  after  the  date  of  the 
will,  but  before  the  death  of  ^.  C  and  D  survive  A.  The  legacy  shall  be- 
long to  C  and  D,  to  the  exclusion  of  the  representatives  of  E. 

(b)  A  bequeaths  a  legacy  to  the  children  of  B.  At  the  time  of  the  tes- 
tator's death  B  has  no  children.     The  bequest  is  void. 

(c)  A  lease  for  years  of  a  house  was  bequeathed  to  A  for  his  life,  and 
after  his  decease  to  the  children  of  B.  At  the  death  of  the  testator,  B  had  two 
children  living,  C  and  D  ;  and  he  never  had  any  other  child.  Afterwards, 
during  the  lifetime  of  ^,  C  died,  leaving  E  his  executor.  D  has  survived 
A.  D  and  E  are  jointly  entitled  to  so  much  of  the  leasehold  term  as  remains 
unexpired. 

(d)  A  sum  of  money  was  bequeathed  to  A  for  her  life,  and  after  her 
decease  to  the  children  of  B.  At  the  death  of  the  testator,  B  had  two 
children  living,  C  and  D,  and  after  that  event,  two  children,  E  and  F,  were 
born  to  B,  C  and  D  died  in*  the  lifetime  of  A.  C  having  made  a  will,  E 
having  made  no  will.  A  has  died,  leaving  D  and  F  surviving  her.  The 
legacy  is  to  be  divided  into  four  equal  parts,  one  of  which  is  to  be  paid  to 
the  executor  of  C,  one  to  D,  one  to  the  administrator  of  E,  and  one  to  F. 

(e)  A  bequeaths  one-third  of  his  lands  to  B  for  his  life,  and  after  his 
decease  to  the  sisters  of  B.  At  the  death  of  the  testator,  B  had  two  sisters 
living,  C  and  D,  and  after  that  event  another  sister,  E,  was  born.  C  died 
during  the  lifetime  of  B ;  D  and  E  have  survived  B.  One-third  of  A's 
lands  belongs  to  D,  E,  and  the  representatives  of  C,  in  equal  shares. 

(/)  A  bequeaths  1,000  rupees  to  B  for  life,  and  after  his  death  equally 
among  the  children  of  C.  Up  to  the  death  of  B,  C  had  not  had  any  child. 
The  bequest  after  the  death  of  B  is  void. 

Chapman  v.  Blisset,  Cas.  Temp.  Talbot,  145 ;  Wyndham  v.  Wyndham,  3  Bro.  C.  C,  58. 

({/)  A  bequeaths  1,000  rupees  to  'all  the  children  born  or  to  be  born' 
of  B,  to  be  divided  among  them  at  the  death  of  C.  At  the  death  of  the 
testator,  B  has  two  children  living,  D  and  E.  After  the  death  of  the 
testator,  but  in  the  lifetime  of  C,  two  other  children,  F  and  G,  are  born  to 
the  death  of  C,  another  child  is  born  to  B.  The  legacy  belongs  to  Z),  E,  F, 
and  G,  to  the  exclusion  of  the  after-born  child  of  B. 

Ayton  V.  Ayton,l  Cox.,  327. 

(h)  A  bequeaths  a  fund  to  the  children  of  B,  to  be  divided  among  them 
when  the  eldest  shall  attain  majority.  At  the  testator's  death  B  had  one 
child  living,  named  C.  He  afterwards  had  two  other  children,  named  D  and 
E.  E  died,  but  C  and  D  were  living  when  C  attained  majority.  The  fund 
belongs  to  C,  D,  and  the  representatives  of  E,  to  the  exclusion  of  any  child 
who  may  be  born  to  B  after  C's  attaining  majority. 

This  section  is  embodied  in  the  Hindu  Wills  Act  (XXI  of  1870),  s.  2  ;  and  in  applying  it 
under  that  Act  the  words  '  son,'  'sons,'  '  child,'  and  '  children,'  include  an  adopted  child  : 
and  the  word  '  grandchildren  '  includes  the  children,  whether  adopted  or  natural-born, 
of  a  child  whether  adopted  or  natural-born;  and  the  expression  'daughter-in-law  in- 
cludes the  wife  of  an  adopted  son — Act  XXI  of  1870,  s.  6. 
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It  deals  with  the  construction  and  operation  of  gifts  to  a  class,  some  of  whom  come 
into  existence  between  the  death  of  the  testator  and  the  time  when  the  gift  takes  effect. 
See    illustrations  {d),  (e),  (g),  and  {h). 

Alangamonjori  Dahee.  v.  Sonamoiii  Dabee,  I.  L.  R.,  8  Cal.,  p.  157.  A  Hindu  testator,  by 
his  will  made  in  1872,  provided  that  should  he  never  have  a  son,  his  daughter's  sons,  when 
they  come  to  years  of  discretion,  shonltl  receive  certain  properties  in  equal  shares  ;  and  he 
directed  that,  if  liis  daughters  liave  no  sons,  or  not  1)6  likely  to  have  sons,  then  that  such 
of  his  daughters  as  should  reside  in  the  ancestral  family  dwelling  house  should  receive  a 
certain  monthly  allowances.  Th«  testator  died  in  1873,  leaving  only  his  daughters  him 
surviving. 

Held  that  the  will  being  governed  by  tlie  Hindu  Wills  Act  the  bequest  to  the 
daughters'  sons    was  valid. 

Alangamonjori  Dabee  v.  Sonamoni  Dabee,  I.  L.  R.,  8  Cal.,  p.  637. — A  gift  by  will  to 
persons  unborn  at  the  time  of  the  death  of  the  testator,  whether  made  prior  or  subse- 
quent to   the  passsing    of  the  Hindu  Wills  Act,  is  void. 

The  words  "  to  create  an  interest  "  in  the  fifth  proviso  to  s.  3  of  the  Hindu  Wills  Act, 
apply  both  to  the  quantity  and  qualitj'  of  the  interest  created,  and  in  their  natural  and 
ordinary  meaning  include  the  capacity  of  a  donee  to  take. 

In  construing  an  Act  of  the  Government  of  India  ])assed  in  the  form  peculiar  to  the 
Hindu  Wills  Act,  the  sound  rule  of  construction  is  to  give  tlieir  full  anil  natural  meaning 
to  the  provisos,  and  only  to  give  effect  to  the  enactments  contained  in  the  applied  sections 
and  chapters  so  far  as  the  latter  do  not  contravene  the  full  and  natural  meaning  of  the 
provisos. 

Mangaldas  Parmanandas  v.  Trihhnvandas  Narsidas,  1.  L>.  R.,  15  Bom.,  p.  652.  P, 
a  Hindu,  died  in  September  1886,  and  left  two  sons,  viz..  the  plaintiff  and  one  Manmohan- 
das.  By  this  will  P  left  the  residue  of  his  property  to  '  trustees  who  were  to  invest  it  in 
Government  promissory  notes  and  to  pay  the  interest  thereof  to  the  wife  of  his  son  Man- 
mohandas  and  after  her  death  to  pay  it  to  Manmohandas.  He  further  directed  that  after 
Manmohandas'  death  "  the  amount  of  the  interest  is  to  be  paid  from  time  to  time  to  his 
sons  or  daughters  who  may  be  alive  according  to  what  may  be  considered  jjroper. "  By  a 
subsequent  clause  he  directed  that  if  there  should  be  no  one  living  of  his  son  Manmohan- 
das' race  or  descent  the  said  Government  notes  should  be  given  to  a  certain  charitable 
fund.  At  the  time  of  the  testator's  deatli  the  wife  and  one  daughter  (Chandakuvar)  of 
Manmohandas  were  living.  Subsequently  a  son  was  born  to  Manmohandas,  but  this 
child  died  shortly  after  its  birth.  The  wife  of  Manmohandas  died  in  September  1889  and 
Manmohandas  himself  died  in  October  1889.  The  plaintiff  then  filed  this  suit,  claiming 
the  property  in  question  as  heir  of  the  testator  to  the  exclusion  of  Chandakuvar,  the 
daughter  of  Manmohandas.  He  contended  that  she  could  only  claim  as  one  of  the  class  of 
"sons  or  daughters  "  of  Manmohandas  mentioned  in  the  will  that  the  gift  to  this  class  was 
void  as  it  included  or  might  includes  person  who  were  not  in  existence  at  the  time  of 
testator's  death. 

Held,  that  Chandakuvar  was  entitled  to  the  property  under  the  will.  The  primary 
intention  was  that  all  the  members  of  the  class  specified  should  take,  and  his  secondary 
intention  was  that  if  all  could  not  take,  those  who  could  should  do  so.  Here  there  was 
one  member  of  the  class  who  could  take  the  pro])erty,  and  it  might  be  inferred  that  the 
testator  meant  that  she  should  take  it,  rather  than  that  his  intention  should  be  defeated 
altogether. 

Javerbai  {original  plaint i§)  v.  Kablibai  and  another  (original  defendants),  I.  L.  R., 
16  Bom.,  492.  Mancharam  Pitambardas,  by  his  will,  dated  14th  April.  1873,  after 
appointing  his  brother  Jamnadas  to  be  his  executor,  bequeathed  all  his  estate,  etc.,  to 
Jamnadas  upon  trust  to  pay  debts,  etc.,  and  to  stand  possessed  of  the  residue  in  trust  (!) 
for  his  (testator's)  wife  Javerbai  and  Ambava,  the  wife  of  his  brotlier  Jamnadas,  during 
the  life  of  both  or  the  survivor  of  them,  for  their  or  her  sole  use  ;  and  (2)  from  and  after 
the  decease  of  the  survivor  of  them  in  trust  for  the  male  issue  of  Jamnadas,  if  any  there 
were  ;  and  (3)  in  default  if  such  male  issue  in  trust  for  any  person  or  persons,  in  any 
shares  or  share,  and  in  such  manner  as  his  brother  .Jamnadas  should,  by  any  deed 
or  deeds,  or  writing  or  writings,  appoint,  with  or  without  power  of  revocation  or  new 
a]>pointment. 

Jamnadas  proved  the  will,  and  as  executor  managed  the  estate  until  his  death  on  the 
17th  October  1888.  He  had  no  male  issue,  but  two  daughters,  who  were  the  defendants 
in  this  suit.  On  the  7th  OctoVer  1888.  he  made  a  Mill  by  which,  in  accordance  with  the 
authority  given  to  him  by  the  last  clause  of  the  will  of  Mancharam,  he  directed  that  twelve 
months  after  the  death  of  Javerbai  (Ambavahu  bein<;  dead)  the  estate  should  be  divided 
equally  between  his  two  daghters,  Kabli  and  Moti.  Kabii  was  born  in  Mancharam's  life- 
time, but  Moti  not  till  after  his  death. 

Held,  that  the  devise  in  Mancharam's  will  in  favour  of  tlie  male  issue  of  Jamnadas 
meant  in  favour  of  such  male  issue  as  should  be  living  at  the  time  of  the  death  of  the  sur- 
vivor of  the    tenants  for    life,    whether  born  in    the   lifetime  of  the   testator,    or  after  his 
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death  ;  and  as,  at  the  death  of  the  testator,  Jamnadas  had  no  male  issue,  it  was  a  gift  to  a 
person  or  persons  not  in  being  at  that  time,  and,  therefore,  void  under  the  rule  in  the 
Tagore  rase. 

Held,  also,  that  the  devise  over,  in  default  of  such  male  issue,  was  an  alternative  gift, 
to  take  effect  on  an  event  to  be  determined  at  the  death  of  the  survivor  of  the  tenants 
for  life,  and  consequently  was  not  open  to  objection. 

Held,  further — as  to  the  bequest  to  such  person  or  persons  as  Jamnadas  should,  by 
deed  or  writing,  appoint — that  there  was  no  clear  principle  of  the  Hindu  law  which  forbades 
such  a  bequest  being  construed,  and  effect  given  to  it  according  to  its  plain  and  literal 
terms;  always  subject,  however,  to  the  same  restrictions  as  the  Hindu  testamentary  law 
imposes  on  the  testator  himself,  viz.,  that  the  appointment  should  be  made,  so  that  (I)  the 
appointee  mipht  be  ascertained  when  the  event  arose  on  which  lie  was  to  take  (in  this  case, 
therefore,  before  the  death  of  the  surviving  tenant  for  life),  and  (II)  the  appointee  be  a 
person  who  was  alive  at  the  death  of  the  testator. 

.  Held,  accordingly  that  in  making  this  bequest  the  testator's  intention  was  clearly  to 
give  Jamnadas  the  ultimate  disposal  of  the  property,  but  not  that  it  should  form  part  of 
Jamnadas'  estate.  The  circumstance  that  English  Court  in  such  cases,  treat  the  property 
when  the  power  has  been  exercised  as  part  of  the  estate  of  the  appointor,  in  the  interest  of 
creditors  and  some  other  persons  favoured  by  the  Court  of  Equity,  could  not  affect  the 
qustion  as  to   what  was  the  intention  of  JNIancharam  when  he  made  his  will. 

Original  Court's  decree  varied  accordingly;  the  share  in  the  residue  appointed  by 
Jamnadas  to  his  daughter  Moti  (born  after  the  testator's  death)  being  declared  to  be  part  of 
Mancharam's  estate  of  which  he  died  intestate,  and  to  belong,  therefore,  to  his  (Mancha- 
ram's)  heir. 

Where  a  specific  gift  is  made  to  each  member  of  a  class,  whether  it  is  immediate  or  post- 
poned, no  person  can  pritnn  facie  be  entitled  to  take  under  it  who  did  not  belong  to  the  class 
when  the  instrument  came  into  operation. 

In  the  case  of  a  gift  to  a  class  the  time  when  the  gift  is  to  take  effect  in  enjoyment  is  called 
the  period  of  distribution. 

Maseyk  V.  Fergusson,  1.  L.  R.,  4  Cal.,  304. — Pontifex,  J.,  expressed  an  opinion  in  this 
case  that  this  section  only  applied  to  vested  interests. 

Administrator  General  v.  Money,  I.  L.  R.,  15  Mad.,  448. — The  class  must  be  described  as  a 
class. 

In  the  case  of  Bam  Lall  Sett  v.  Kanai  Lall  Sett  (I.  L.  R.,  12  Cal.,  663,  p.  079),  which  was  a 
case  on  the  construction  of  a  deed.  Wilson,  J.,  examined  the  authorities  as  to  gifts  to  a  class 
generally  and  gifts  to  a  class  tainted  with  the  vice  of  remoteness.  "In  dealing,  "  he  said 
"  with  a  gift  to  a  class  you  inquire,  first  at  what  period  the  class  is  to  be  ascertained — it  may, 
in  the  case  of  a  will,  be  on  the  death  of  the  testator,  or  at  a  later  period.  If  the  class  is  to  be  as- 
certained on  the  death  of  the  testator  no  question  of  remoteness  can  arise  and  the  general  rule 
is  that  the  gift  takes  effect  in  favour  of  such  of  the  class  as  are  then  capable  of  taking.  If  the 
ascertainment  of  the  class  is  deferred  to  a  later  date,  those  who  become  members  of  the  class 
within  the  extended  perior  are  admitted  and,  subject  to  any  question  of  remoteness,  those  who 
are  thus  capable  of  taking,  take..  In  either  case,  if  any  members  of  the  class  are  incapable 
of  taking  because  born  after  the  date  of  ascertainment,  they  are  simply  excluded  and  the  rest 
take  the  whole,  and  this  is  so  even  if  the  gift  to  be  jiersons  born  and  to  be  born — Sprackling 
V.  Ranier,\  Dick.,  344  :  Ayton  v.  Ayton,  1  Cox.,  327  :  Whithrcad  v.  Lord  St.  John.  10  Ves..  152  : 
Man  V.  Thompson,  Kav,  638.  If  any  die  in  the  testator's  lifetime  they  are  simply  excluded 
and  the  rest  take  the  whole  (Steivart  v.  Sheffleld,  13  East.,  526  ;  Be  Coleman,  L.  R.,  4  Ch.  D., 
167)  ;  if  the  gift  to  one  is  revoked  by  codicil  he  is  simply  excluded  and  the  rest  take  the 
vihole— Shaw  v.  2IcMahon,  4  Dr.  and  W..  431.  If  one  is  incapacitated  because  he  has  at- 
tested the  will  he  is  simply  excluded  and  the  rest  take  the  whole — Young\.  Davies,  2  Dr. 
andS.,  167  ;  Fell  v.  Biddolph,  L.  R.,  IOC.  P.,  701.  In  many  of  the  cases  the  decision  was 
based  upon  the  special  doctrines  of  English  law  applicable  to  joint  tenancv,  but  i'>M  v. 
Biddolph,  L.  R.,  10  C.  P.,  701,  and  In  re  Colenman,  L.  R.,  4  Ch.  D.,  167,  show"^  that  the  rule 
is  the  same  where  no  joint  tenancy  comes  in.  The  Indian  Succession  Act  in  s.  98  declares 
the  law  applicaVile  to  wills  governed  by  that  Act  in  accordance  substantially  with  the 
view  I  have  explained  " — See  Trihhuvandas  v.  Gangadas.  I.  L.  R..  18  Bom.,  p.  12  ;  Law 
of  Wills  in  India,  pp.  210,  211. 

If  there  is  a  preson  in  existence  at  the  time  of  the  gift  capable  of  taking  and  whom  undoubt- 
edly the  donor  intends  to  benefit,  he  is  entitled  to  take,  although  others  of  the  same  class 
subsequently  came  into  existence  whom  the  donor  weo??;  thL»  gift  also  to  benefit,  but  who 
cannot  take  because  of  their  non-existence  at  the  time  of  the  date  of  the  gift — Trivuhandas 
V.  Gangadas,  I.  L.  R..  IS  Bom.,  p.  12,  per  Stari.ino,  J.  See  Bai  Bishen  Chand  v.  Asmaida 
Koer,  L.  R.,  11  I.  A..  164  ;  Bam  Lall  Sett  v.  Kauai  Lall  Sett,  I.  L.  R.,  12  Cal.,  667  ;  652  : 
Matijanirnci  v.  Padmnnahhayya,  I.  L.  R.,  12  Mad.,  393. 

Dhanvo  Sirang  v.  Upcndra  Mohan  Tagore,  8  B.  L.  R.,  244.  The  testator  by  his  will 
stated  "  To  each  of  my  domestic  servants  in  Calcutta  who  shall  have  been  in  my  service  ten 
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years  and  upwards  at  the  time  of  my  death  Rs.  100  for  every  rupee  of  monthly  salary   drawn 
by  them  from  me  respectively. 

The  plaintiff  had  been  in  service  for  40  years  as  a  sirang  onboard  a  steamer  which  the 
testator  kept  on  the  river. 

Held,  that  he  was  entitled  to  take  under  the  legacy. 

See  also  Bhim  Das  v.    Upendra  Mohan  Tagore,  9  B.  L.  R.,  ap.  4. 

Where  a  general  gift  is  made  among  the  members  of  a  class  if  it  is  immediate  those 
persons  who  are  members  of  such  class  are  entitled. 

If  it  is  postponed  then  any  person  becoming  a  member  of  the  class  before  the  period  o^ 
distribution  is  entitled. 

If  the  gift  is  of  the  corpus  and  the  postponement  of  the  enjoyment  is  due  to  the  con- 
ditions attached  to  the  gift  tlien  for  the  purpose  of  determining  who  can  participate  the 
period  of  distribution  will  be  the  time  when  the  conditions  are  so  far  performed  as  to  entitle 
any  member  of  the  class  to  the  enjoyment  of  his  share  of  the  gift. 

See  the  following  cases  :  — 

Knappv.  Fasso7^  1895),  1  Ch.,  01  ;  Kogers  v.  Mutch,  10  Ch.  D.,  25;  Venir  v.  Francis  di- 
Cox,  190  ;  Davidson  v.  Dallas,  14  Ves.,  576  ;  Emmett  Estate,  13  Ch.  D.,  484  ;  Aliram  v. 
Grossman  (\SQl),  3  Ch.  197,  Crosland  v.  H alliday  [I'^m),  1  Ch.,  227  ;  Wenmoth's  Estate,  13  Ch. 
D.,  2(56  ;  Butler  v.  Lane,  10  Sim.,   325 

The  rule  laid  down  by  this  section  (98),  it  seems,  would  apply  even  if  the  gift  is  of  a  partic- 
ular sum  to  each  member  of  a  class,  or  to  a  class  of  persons  as  tenants-in-common,  the  class 
will  be  ascertained  at  the  death  of  the  testator,  or  at  any  other  fixed  period,  and  those  answer- 
ing the  description  at  the  time  fixed  will  take  the  whole  notwithstanding  the  death  of  any  of 
the  class  in  the  lifetime  of  the  testator — Ringrose  v.  Brainham,  2  Cox,  384  ;  Butler  v.  Lowe, 
10  Sim.,  317  ;  Shuttleworth  v.  Greaves,  4  My.  and  Cr.,  38  ;  Leigh  v.  Leigh,  17  Beav.,  605  ; 
Fitzroy  v.  Duke  of  Richmond,  27  Beav.,  186  ;  Ramsay  v.  Skelmerdale,  L.  R.,  1  Eq.,  129  : 
Dimond  v.  Bostock,  L.  R.,  10  Ch.,  358.  But,  if  the  gift  is  of  a  particular  portion  of  the  whole 
to  each  of  a  class  in  that  case  the  survivors  will  take  only  their  original  shares  and  the  shares 
of  those  who  predecease  the  testator  will  go  as  undisposed  of  — Page  v.  Page,  2   P.  W.,  489. 

In  Christopher  son  v.  Naylor  (1  Mer.,  320),  a  rule  was  laid  down  that,  where  there  was 
a  gift  to  a  class  and  then  a  substitutionary  gift  of  the  share  of  any  one  of  the  class  who  should 
■die  in  the  lifetime  of  the  testator,  no  one  could  take  under  the  substitutionary  who  was  not 
able  to  predicate  that  his  parent  might  have  been  one  of  the  original  class,  and  consequently, 
if  his  parent  was  dead  at  the  date  of  the  will,  and  therefore,  by  no  possibilitj',  could  have  taken 
as  one  of  the  original  class,  his  issue  would  be  unable  to  take  under  the  substitutionary  gift. 
That  rule  was  followed  in  the  Court  of  Appeal  in  Hunter  v.  Cheshire,  L.  R.,  8  Ch.,  751,  and 
in  West  v.  Orr,  L.  R.,  8  Ch.,  60.  It  was  also  followed  in  In  re  Webster's  (Estate,  L.  R.,  23 
Ch  D.,  737),  where  there  was  a  bequest  to  "  all  the  children  of  M,  or,  in  the  event  of  their 
decease,  to  their  descendants,  share  and  share  alike."  li  had  six  children,  of  whom  five 
were  living  at  the  date  of  the  will  and  at  the  date  of  the  testator's  death,  and  one  had  died 
prior  to  the  date  of  the  will  leaving  issue.  Kay,  J.,  held  that  the  issue  of  tlie  child  of  M. 
who  died  before  the  date  of  the  will,  were  not  entitled  to  a  share  in  the  property  bequeathed, 
but  that  it  went  to  the  five  children  who  survived  the  testator.  The  case  of  Christopher  son 
v.  Naylor  was  again  approved  in  In  re  Muther,  43  Ch.  D.,  C.  A.,  509. 

If  there  be  a  preceding  life  or  other  interest,  the  distribution  of  the  fund  is  suspended, 
and  the  class  entitled  will  be  the  children,  or  as  the  case  may  be  living  at  the  deatli  of  the 
testator,  and  also  those  born  afterwards,  but  before  the  determination  of  the  life  or  other 
prior  interest. — Middleton  v.  Messenger,  5  Ves.,  136  ;  Walker  v.  Shore,  15  Ves.,  122  ;  Barnaby 
v.  Tassel,  L.  R.,  11  Eq.,  363.  As  the  interests  vest  in  each  member  of  the  class  as  he  comes 
■into  being,  although  he  may  die  before  the  period  of  distribution  [Attorney -General  v.  Crispin, 
1  Bro.  C.  C,  386  ;  Middleton  v.  Messenger,  5  Ves..  136),  the  representatives  ot  such  as  have 
died  since  the  death  of  the  testator  will  be  entitled  along  with  those  alive  at  the  period  of 
■distribution.  See  illustrations  (d)  and  (e).  But  where  the  distribution  is  to  be  made  when 
all  attain,  or  when  the  youngest  attains,  a  particular  age,  all  children  will  be  admitted,  and 
not  merely  those  who  happen  to  be  living  when  the  youngest  attains  the  particular  age — Main- 
waring  V.  £eetor,  8  Hare,  44  ;  Hughes  v.  Hughes,  14  Ves.,  256. 

Where  the  period  of  distribution  is  postponed  until  the  members  of  a  class — e.g., 
children,  attain  a  particular  age.  the  rule  is  to  let  all  in  until  there  must  be  a  distribution  of  a 
share  to  one.  Accordingly,  ii  any  member  of  the  class  has  attained  that  age  at  the  deatli  qf 
the  testator,  the  class  is  then  ascertained — Hoggerv.  Payne,  23  Beav.,  474.  If  no  child  has 
attained  that  age,  the  class  is  ascertained  as  soon  as  any  one  child  does,  and  all  members  of  the 
class  born  at  the  death  of  the  testator,  or  coming  into  existence  before  the  first  attains  the 
particular  age,  are  entitled,  to  the  exclusion  of  those  born  afterwards  (Andrews  v.  Partington, 
3  Bro.  C.  C.  401  :  Barrington  v.  Tristram,  6  Ves.,  345  ;  Oppenheim  v    Henry,  10   Hare,  441  • 
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WhUbread  v.  St.  John,  10  Ves.,  152).  See  Locke  v.  {Laynb,  L.  R..  4  Eq.,  372,)  where  there 
was  a  bequest  of  a  sum  of  stock  to  be  divided  between  all  the  cliildren  of  A  B  as  they 
should  attain  his  or  her  age  of  21  years;  and  it  was  held,  that  the  fund  was  to  go  to  such 
of  the  cliildren  of  A  B  as  were  living  when  the  first  attained  21,  and  who  had  attained  or  who 
should  attain  21. 

If  the  testator  merely  declares  that  the  interests  are  to  be  vested  at  21,  the  class  is  ascer- 
tained at  his  death — Berkeley  v.  Sicinhorne,  IG  Sim.,  275. 

In  Mascyk  v.  Fergusson  (I.  L.  R.,  4  Cal.,  304),  Pontifex,  J.,  expressed  an  opinion  that 
this  section  applied  only  to  vested  interests. 

In  a  gift  to  a  class  you  look  to  the  description  and  inquire  what  individuals  answer  to  it 
and  those  who  do  answer  to  it  are  the  legatees  described — Barber  v.  Barber.  3  My.  and  Cr., 
688,  per  Lord  Cottenham.  Thus,  every  person  who  at  the  time  of  the  testator's  death  falls 
within  the  described  class  of  'children  '  will  be  entitled  (Sherer  v.  Bishop,  4  Bro.  C.  C,  55)  ; 
and  it  makes  no  difference  that  the  bequest  is  to  children  'begotten'  or  'to  be  begotten  '  — 
Storrs   V.  Benbow,  2  M.  and  K.,  46  ;  (s.  c),  3  DeG.  M.  and  G.,  390. 

In  England,  generally  speaking,  every  person  who  at  the  time  of  the  tentator' s  death  fails 
within  the  described  class  will  be  entitled  ;  but  where  it  appears  from  express  declaration, 
or  clear  inference  upon  the  will,  that  the  testator  intended  to  confine  his  bequest  to  those 
only  who  answered  the  description  at  the  date  of  the  instrument,  such  intention  must  be 
carried  into  effect— iS/ierer  v.  Bishop,  4  Bro.  C.  C,  55.  A  Court  of  Equity,  however,  is 
always  anxious  to  include  all  children  in  existence  at  the  time  of  the  testator's  death,  and 
particularly  when  he  stands  in  the  relation  of  parent  to  child.  Presuming  tliat  a  testator 
intended  to  do  his  duty  in  providing  for  all  his  children  at  his  death,  tlie  Court  will  lay 
hold  of  any  general  expression  to  give  effect  to  his  presumed  intention,  and  will  not  permit 
such  general  expression  to  be  narrowed  by  the  contcy.%  -  Matchwick  v.  Cork,  7  Ves.,  609  ; 
Free?nantle  v.  Taylor,  15  Ves.,  383  ;  In  re  Dighton's  Trust,  L.  R.,  2  Ch.  D.,  783  ;  Williams 
on  Executors,  10th  Edn.,  Vol.  I,  pp.  843,  et  seq. 

A  child  en  ventre  sa  mere  is  considered  to  be  in  existence  at  the  testator's  death  (Clarke 
v.  Blake,  2  Bro.  C.  C,  319  ;  Pearce  v.  Carrington,  L.  R.,  8  Chan.,  909  ;  see  In  re  Emery's 
Estate,  L.  R.,  3  Ch.  D.,  300)  and  will  be  included  in  a  simple  bequest  to  children.  But 
children  not  ew  ?-'eM<re  5rt  OTuVe,  but  born  afterwards,  will  not  be  included  where  a  bequest  is 
immediate  to  children  as  a  class,  although  the  bequest  be  to  cliildren  "begotten  or  to  be 
begotten  "  or  "that  may  be  born  ' ' Sprackling  v.  Ranier,  1  Dick,  344  ;  Earley  v.  Middleton, 
14  Beav.,  453  ;  Storrs  v.  Benbow,  2  M.  and  K.,  46  :  (S.  C),  3  DeG.  M.  and  G.,  390.  Similarly, 
where  the  period  of  distribution  is  subsequent  to  the  testator's  death  although  a  chih.  who 
falls  under  the  description  then  is  entitled,  although  not  born  at  the  testator's  death,  no 
child  born  after  the  period  is  entitled  (Gimlett  v.  Purton,  L.  R.,  12  Eq.,  427  ;  see  Iredell  v. 
Iredell,  25  Beav.,  485  ;  Bateman  v.  Gray,  L.  R.,  6  Eq.,  215  ;  and  that,  also,  even  where  the 
words  "bornor  tobe  born  "  or  similar  words  are  added — Whitbrcad  v.  St  John,  10  Ves.,  152  ; 
Parsons  v.  Justice,  34  Beav.,  598. 

According  to  English  law,  in  the  case  of  an  immediate  gift,  if  tliere  are  no  children  born  at 
the  death  of  the  testator,  or,  where  a  prior  interest  is  given,  at  the  period  of  vesting  in  posses- 
sion, all  children  subsequently  born  are  let  in  ( Weld  v.  Bradbury,  2  Ver.,  75  ;  Shepherd  v.  Ingram, 
Amb.,  448;  Hutcheson  v.  Jones,  2  Mad.,  124;  Wyndham,  v.  Wyndham  3  Bro.,  C.  C,  58) , 
but  under  s.  90,  supra,  if  there  be  no  object  in  being  answering  to  the  description  of  the  class; 
the  bequest  is  void — See  illustrations  (b)  and  (/)  to  this  section  (98). 


PART  XII.* 
OF  VOID  BEQUESTS. 

99.  Where  a  bequest  is  made  to  a  person  by  a 
toy  ^a^particuliai^^d*"  particular  description,  and  there  is  no  person  in 
scription,  who  is  not     existence    at   the    testator's    death   wlio   answers  the 

in    existence     at    the       i  .    ,•  ii       i  j.  •  -j 

testators  death.  description,  the  bequest  is  void. 

*  Sections  99  to  103  (both  inclusive)  of  this  part  apply  to  Hindus,  etc.,  under  the  Hindu 
Wills  Act  (XXI  of  1870),  s.  2  ;  and  in  applying  it,  the  words  '  son.'  '  sons,'  '  child,'  and  'chidren' 
include  an  adopted  child  ;  and  the  word  '  grandchildren'  includes  the  children,  whether 
adopted  or  natural-born,  of  a  child,  whether  adopted  or  natural-born  ;  and  the  expression 
'  daughter-in-law,  includes  the  wife  of  an  adopted  son — Act  XXI  of  1870,  s.  6.  But  see  Ram 
Lall  Sett  v.  Kanai  Ball  Sett,  I.  L.  R.,  12  Cal.,  j).  669,  as  to  whether  ss.  100,  101  and  102 
have  any  application  to  Hindu  wills  regard  being  had  to  s.  3  of  the  Hindu  Wills  Act. 
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Excej)tio)t.—\i  property  is  bequeathed  to  a  person  described  as  standing 
in  a  particular  degree  of  kindred  to  a  specified  individual,  but  his  possession 
of  it  is  deferred  until  a  time  later  than  the  death  of  the  testator,  by  reason  of 
a  prior  bequest,  or  otherwise  ;  and  if  a  person  answering  the  description  is 
alive  at  the  death  of  the  testator,  or  comes  into  existence  between  that  event 
and  such  later  time,  the  property  shall,  at  such  later  time,  go  to  that  person 
or  if  he  be  dead,  to  his  representatives. 

Illustrations. 

(a)  A  bequeaths  1,000  rupees  to  the  eldest  son  of  B.  At  the  death  of 
the  testator  B  has  no  son.     The  bequest  is  void. 

(6)  A  becjueaths  1,000  rupees  to  B  for  life,  and  after  his  death  to  the 
eldest  son  of  C.  At  the  death  of  the  testator,  C  had  no  son.  Afterwards, 
during  the  life  of  S,  a  son  is  born  to  C.  Upon  B^s  death,  the  legacy  goes  to 
Cs  son. 

(c)  A  bequeaths  1,000  rupees  to  B  for  life,  and  after  his  death  to  the 
eldest  son  of  C.  At  the  death  of  the  testator,  C  had  no  son  ;  afterwards, 
during  the  lifetime  of  B,  a  son,  named  D,  is  born  to  B.  D  dies,  then  C  dies. 
The  legacy  goes  to  the  representative  of  D. 

(d)  A  bequeaths  liis  estate  to  Greenacre  to  B  for  life,  and  at  his  decease 
to  the  eldest  son  of  C.  Up  to  the  death  of  B,  C  has  had  no  son.  The  be- 
quest to  Cs  eldest  son  is  void. 

{e)  A  bequeaths  1,000  rupees  to  the  eldest  son  of  C,  to  be  paid  to  him 
after  the  death  of  B.  At  the  death  of  the  testator,  C  has  no  son,  but  a  son 
is  afterwards  born  to  him  during  the  life  of  B  and  is  alive  at  B's  death.  Cs 
son  is  entitle  to  the  1,000  rupees. 

This  section  is  embodied  in  the  Hindu  Wills  Act  (XXI  of  1870),  ss.  2,  6,  but  see  Ram 
Lull  Sett  V.  Kanai  Lull  Sett,  I.  L.  R.,  12  Cal.,  p.  669. 

The  exception  to  the  section,  whicli  deals  with  the  case  of  deferred  gifts,  expressly  de- 
clares that,  in  case  of  a  gift  to  persons  described  as  standing  in  a  particular  degree  of  kindred 
to  a  s[)ecified  individual,  tlie  gift  is  to  take  effect  if  any  person  answering  tlie  description  comes 
into  existence  between  the  death  of  the  testator  and  the  time  to  which  possession  is  deferred. 
Illustrations  (6)  (c),  and  {d)  ai"e  examples  of  gifts  deferred  '  by  reason  of  a  prior  bequest ;' 
illustration  (e)  of  a  gift  deferred  '  otherwise.' 

Trikumdas  v.  Haridas,  I.  L.  R.,  31  Bom.,  583. — By  her  will  A'  after  making  various  be- 
quests bequeathed  the  residue  as  follows  : — 

"  As  to  whatever  immovable  and  movable  property  and  property  in  cash  belonging  to 
me  may  be  in  excess  or  may  remain  over  as  surplus  after  a  disposition  shall  have  been  made  in 
accordance  with  what  is  stated  in  the  clauses  above  written,  my  abovenamcd  six  executors 
are  to  make  use  of  the  same  in  such  manner  as  they  may  unanimously  think  proper  for  pur- 
poses of  popular  usefulness  or  for  purposes  of  "'  charity  ' '  and  I  give  to  them  my  abovenamed 
trustees  full  authority  to  use  the  same  in  that  manner. 

Held  that  the  gift  was  void  for  uncertainty — Ennckordan  v.  Parvatibai,  I.  L.  R.,  23  Bom., 
725  relied  on  . 

Alangamonjori  DahetY.  Sonamoni  Dabee,  I.  L.  R.,  8  Cal.,  157  ;  I.  L.  R..  8  Cal.,  637. — A 
gift  by  will  to  persons  unborn  at  the  time  of  death  of  the  testator  whether  made  prior  or  subse- 
quently to  the  passing  of  the  Hindu  Wills  Act  is  void.    (8ee  case  more  fully  cited  under  s.  98). 

Jitu  Lall  Malita  v.  Bunda  Bibi,  I.  L.  R.,  16  Cal.,  549.— A  testator  by  his  will  dated  22nd 
April,  1878,  gave  a  legacy  of  Rs.  5,000  to  his  son's  daughters  Jodha  to  be  paid  her  out  of  a 
certain  sum  owing  by  Bettiah  Raj.  Testator  died  in  1881,  Jodha  in  1879,  the  money  due 
was  realised  in  December  1884.  Jodha  left  a  child  Buula  who  was  born  before  death  of 
testator.  Bind  ha  sued  to  recover.  Held  tliat  Jodha  was  in  point  of  law  within  meaning 
of  section  96.  A  person  in  existence  at  death  of  testator  because  a  lineal  descendant  of 
hers  survived  the  testator. 
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Ram  Lall  Sett  v.  Kanai  Lull  Sett,  I.  L.  R.,  12  Cal.,  p.  663.  (See  page  669).— Where  the 
intention  of  a  donor  is  to  give  a  gift  to  two  named  persons  capable  of  taking  that  gift, 
although  it  is  also  his  intention  tliat  otlier  persons  unborn  at  the  date  of  gift  should 
afterwards  come  in  and  share  therein  the  part  of  the  gift  which  is  capable  of  taking  effect 
should  be  given  effect  to  notwithstanding  that  the  intention  of  the  donor  cannot  be  carried 
out  in  its  entirety. — RaC  Bishen  Chand  v.  Asmadia  Koer,  I.  L.  R.,  2  Cal.,  262,  followed. 

Kherodemoney  Dassee  v.  Doorganioncy  Da<'see,  I.  L.  R.,  4  Cal.,  455  ;  3  C.  L.  R.,  315. — 
A  bequest  by  a  Hindu  to  a  class  of  persons  some  of  whom  are  not  in  existence  at  the  date  of 
the  testator's  death  is  wholly  void  :  and  the  fact  that  some  of  the  class  are  then  having  and 
capable  of  taking  will  not  enable  tlie  class  to  open  out  and  let  in  an  after  born  member  of  the 
class.— Ta^rore  v  Tagore,  9  B.  L.  R.,  377  ;  S.  Dassee  v.  J.  C.  Dull,  I.  L.  R.,  2  Cal.,  262, 
followed. 

Kallynath  Naug  Chowdry  v.  Chimder  Nath  Naug  Chowdry,  I.  L.  R..  8  Cal.,  378  ;  10  C.  L.  R., 
459. — The  testator  in  this  case  gave  the  whole  of  his  property  to  his  grandsons  but  directed 
that  the  estate  was  not  to  be  divided  until  certain  monthly  stipends  he  had  given  were  to  revert 
to  the  estate.  Held  that  the  will  contained  sufficiently  direct  words  of  present  gift  to  the 
grandsons  and  the  clause  to  which  it  was  attempted  to  postpone  enjoyment  in  possession  and 
o.ther  clause  directing  accumulation  must  be  rejected  or  disregarded  as  inconsistent  or 
repugnant.  Case  of  Alanganionjori  Dossi  v  Sanarnoni  Dabi,  I.  L.  R.,  8  Cal.,  157  and  637,  dis- 
cussed. 

Rai  Bishen  Chand  v.  Asmadia  Koer,  I.  L.  R.,  6  All,  560. — In  a  joint  family  under  the 
Mitakshara  consisting  of  a  grandfather,  his  son  and  that  son's  son,  it  was  held  that  a  family 
arrangement  came  to  it  was  held  that  the  deed  was  valid  although  the  gift  contained  in 
such  deed  to  possible  brothers  could  not  take  effect. 

Krishnanath  Narayan  v.  Atmaram  Narayan,  I.  L.  R.,  15  Bom.,  543.  -  B,  who  died  in  1836, 
left  a  will,  in  the  English  form,  whereby  he  bequeathed  a  house  to  his  two  sons,  Venkoba  and 
Moroba,  and  directed  that  they  should  not  sell  or  mortgage  it,  but  were  either  to  live  in  it,  or 
enjoy  the  rents  and  revenue  thereof  for  ever.  He  further  directed  as  follows  : — My  son-in-law, 
Narayan  Ganoba,  with  his  wife  Sokabai  and  children  to  live  in  the  house  forever.  Venkoba 
died  in  1 838  and  his  four  grandsons  were  the  first  four  defendants  in  this  suit.  Moroba  became 
insolvent,  and  his  interest  passed  to  the  Official  Assignee,  who  was  the  fifth  defendant. 
Sokabai  was  the  testator's  daughter,  and  she  and  her  husband  Narayan  Gonoba,  went 
to  live  in  the  house  in  question  when  the  testator  first  went  to  reside  there,  and  they  and  their 
family  liad  lived  there  ever  since.  Both  the  plaintiffs  (her  sons)  were  born  in  the 
testator's  lifetime.  Narayan  Ganoba  died  in  1844  ;  Sokabai  died  in  1887.  Subsequently 
to  her  death  her  children  (the  plaintiff's  continued  to  reside  in  the  house  and  to 
occupy  the  rooms  which  they  have  always  occupied  until  April  1889,  when  the  first  four 
defendants,  who  were  grandsons  of  Venroba,  dispossessed  them.  The  plaintiff's  filed  this 
suit,  praying  for  possession  of  the  rooms  and  for  a  declaration  that  they  and  their 
families  were  entitled  to  reside  there.  The  defendants  contended  (1)  that  there  was  i 
no  gift  to  Sokfibiii's  children,  independently  of  Narayan  Ganoba  ;  (2)  that  if  there  was  a  gift  to 
the  children,  it  was  void,  as  being  a  gift  to  a  class  some  members  of  which  miglit  have  come  into 
existence  after  the  testator's  death. 

Held  that  the  clause  in  the  will  should  be  construed  as  giving  the  right  to  live  in  the 
house  to  Sokabai  and  the  children  after  Narayan  Ganoba' s  death.  The  benefit  was 
intended  to  be  conferred,  not  only  on  Nayaran  Ganoba,  but  al<o  on  his  Mife  and  children  ; 
that  this  was  not  a  devise  to  a  class  in  the  sense  in  which  that  expression  was  used  in  Leaks 
V.  Robinson  (Suit  No.  597  of  1889  ;  Appeal  No.  690),  viz.,  a  gift  to  a  body  of  persons  un- 
certain in  number  at  the  time  of  the  gift  to  be  ascertained  at  a  future  time,  the  share  of 
each  being  dependent  for  its  amount  upon  the  ultimate  number  of  persons.  The  benefit 
which  eacli  number  of  the  class  was  to  take,  was  in  no  way  dependant  on  the  number  of 
the  c)iildre>i,  each  had  a  distinct  and  independent  right  to  reside  in  the  house,  and  the 
number  of  persons--  was  might  ultimately  belong  to  the  class  was  in  no  sense  regarded  as 
a  criterion  of  the  iuteiest  which  eacl\  was  to  take.  Query,  wliether  Soulamini  Dassee  v. 
Jogesh  Ch'in'ler  DuU  (2  Mer..  363),  and  Kherolemoney  [kv^-^ee  v.  Doorjanioney  Dassee 
(I.  L.  R.,  2  Cal..  262)  are  not  overruled  bv  Rai  Bishcnzhan.l  v.  Mussamut  Asmaida 
A'oer'd.  ii.  R.,  6  All.,  560  ;  I.  L.  R.,  4  Cal.,  455). " 

Tagore  v.  Tagore,  9  B.  L.  R.,  377. — It  was  decided  in  this  case  that  only  a  gift  to  a 
I)erson  unborn  is  invalid,  but  that  an  attempt  to  establish  a  new  rule  of  inheritance 
is  invalid.     See  Surretmoney  Dassee  \.  D.  Mnllick,  OMoores,  I.  A.,  123. 

Mangaldas  v.  Narsidas,  I.  L.  R.,  15  Bom..  652.— P,  a  Hindu,  died  in  September 
1886,  and  left  two  sons,  viz.,  the  plaintiff  and  one  Manmohandas.  By  his  will  P  left 
the  residue  of  his  property  to  trustees  who  were  to  invest  it    in  Government    promissory 
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notes  and  to  pay  the  interest  thereof  to  the  wife  of  his  son  Manmohandas  and  after  her 
death  to  pay  it  to  Manmohandas.  He  further  directed  that  after  Manmohandas' 
death  the  amount  of  the  interest  is  to  be  paid  from  time  to  time  to  his  sons  or  daughters 
who  may  be  alive  according  to  that  may  be  considered  proper.  By  a  subsequent  clause 
he  directed  that  if  there  should  be  no  one  living  of  his  son  Manmohandas'  race  or 
descent  the  said  Government  notes  should  be  given  to  a  certain  charitable  fund.  At  the 
time  of  the  testator's  death  the  wife  and  one  daughter  (Chandaha  Kuvar)  of  Manmohan- 
das were  living.  Subsequently  a  son  was  born  to  Manmohandas,  but  this  child  died 
shortly  after  its  birth.  The  wife  of  Manmohandas  died  in  September  1889,  and 
Manmohandas  himself  died  in  October  1889.  The  plaintiff  then  filed  the  suit, 
claiming  the  property  in  question  as  heir  of  the  testator  to  the  exclusion  of  Chanda- 
kuvar,  the  daughter  of  Manmohandas.  He  cotended  that  she  could  only  claim  as  one  of 
the  class  of  "  sons  or  daughters"  of  Manmoliandas  mentioned  in  the  will  ;  that  the  gift 
to  this  class  was  void,  as  it  included  or  might  include  persons  who  were  not  in  existence 
at  the  time  of  the  testator's  death. 

Held,  that  Chandakuvar  was  entitled  to  the  property  under  the  will.  The  primary  inten- 
tion of  the  testator  was  that  all  the  members  of  the  class  specified  should  take,  and  his 
secondary  intention  was  that  if  all  could  not  take  those  who  could  should  do  so.  Here 
there  was  one  member  of  the  class  who  could  take  the  property  and  it  might  be 
inferred  that  the  testator  meant  that  she  should  take  it,  rathar  than  that  his 
should   be  defeated  altogether. 

Soudaminey  Dassee  v.  Jogesh  Chunder  Dutt,  I.  L.  R.,  2  Cal.,  262. — Held  in  this  case 
that  the  rule  where  there  is  a  gift  to  a  class  and  some  persons  constituting  that  class 
cannot  take  in  consequence  of  remoteness,  the  whole  bequest  must  fail  as  well  as  the 
principle  of  the  English  Courts  in  deciding  questions  of  remoteness  that  regard  is  to  be  had 
to  possible  and  not  actual  events  is  applicable  to  the  interpretation  of  wills  of  Hindus. 
(See  facts  of  this  case).  See  cases  referred  to  in  this  case,  8  B.  L.  R.,  400 ;  6  B.  L. 
R.,  134. 

Soorjeemoney  Dassee  v.  Denobundoo  Midlick.,  9  Moore.  I.  A.,  123.— A  Hindu  cannot 
by  a  will  institute  a  course  of  succession  unknown  to  the  Hindu  law  :  and  in  conferring 
successive  estate  the  rule  is  that  an  estate  of  inheritance  must  be  such  a  one  as  is 
known  to  Hindu  Law. 

It  is  competent  to  a  Hindu  testator  to  provide  or  the  deference  of  a  prior  absolute 
estate  contingently  upon  the  happening  of  a  future  event  ;  but  an  important  part  of  the 
rules  relating  threto  is  first  the  event  is  one  which  must  happen,  if,  at  all,  at  latest 
upon  the  close  of  a  life  in  being  at  the  time  of  the  gift  ;  and  secondly  that  a  deference  by 
•way  of  gift  over  must  be  in  favour  of  some  person  in  existence  at  time  of  the  gift.  See 
Tagorc  v.  Tagore,  9  B.  L.  R..  377. 

See  also  Kristoromoni  Da-^si  v.  Norendra  K.  BahaJoor,  I.  L.  R..  16  Cal.,  383  ;  Jairam 
Narwerji  v.  Kuverbai,  I.  L.  R.,  9  Bom.,  506. 

When  being  a  name  or  descriptive  words  there  is  no  object  in  the  condition  of  things 
with  reference  to  which  the  will  was  made,  which  such  name  or  words  properly  described 
and  it  is  shown  that  the  testator  used  then  describe  a  certain  object  the  Court  will  read 
them  as  descriptive  that  object. 

Where  a  gift  is  made  to  an  individual  not  by  name  but  under  a  description  which  may 
at  different  times  apply  with  equal  propriety  to  different  individuals  the  only  person 
who  will  primd  facie  be  entitled  to  take  will  be  the  one  to  whom  it  applied  at  the  time 
the  instrument  was  executed  if  there  was  any  such  person  in  existence. 

Upton  V.  J  earn,  W.  N.  (1895),  98.— The  testator  left  his  property  to  his  children. 
He  had  none  and  therefore  the  description  did  not  aptly  apply  to  any  person.  Evidence 
was  admitted  to  show  that  he  was  in  the  habit  of  calling  the  children  of  his  wife  by  a 
former  marriage  his  children  and  that  they  were  intended  to  take  by  the  gift.  See 
Starkey  v.  Eyres  (1894),  3  Ch.,  565.     See  also  the  following  cases  : — 

Re  Burrow's  Trusts,  10  L.  T.,  184;  Peppin  v.  Bickford,  3  Ves.,  570  ;  In  re  Laffati  v. 
Downe's  Contract  (1897),  1  Ir.  R.,  469;  Ogle  v.  Lord  Sherborne,  34  Ch.  D.,  446; 
Meredith  V.  Treffry,  12  Ch.  D.,  170;  Drew  v.  Drew  (1899),  1  Ch.,  S36 ;  Laiiguortk  v. 
Bebaney,  40  L.  J.  Ch.,  513. 

100.     Where    a    bequest    is    made    to    a    person  not  in  existence  at 

the     time    of    the    testator's    death,     subject    to    a 

notl.n'e^istence^at'the     prior   bequest  contained   in  the  will,  the  later  bequest 

ject^oaprfo^r^bequest     ^^^^^   ^^   void,   Unless  it  comprises  the  whole  of  the 

remaining   interest  of  the    testator  in  the    thing  be- 
queathed. 
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Illustrations. 

{a)  Property  is  bequeathed  to  A  for  his  life,  and  after  his  death  to  his 
eldest  son  for  life,  and  after  the  death  of  the  latter  to  his  eldest  son.  At  the 
time  of  the  testator's  death,  A  has  no  son.  Here  the  bequest  to  /I's  eldest 
son  is  a  bequest  to  a  person  not  in  existence  at  the  testator's  death.  It  is 
not  a  bequest  of  the  whole  interest  that  remains  to  the  testator.  The 
bequest  to  A^s  eldest  son  for  his  life  is  void. 

(h)  A  fund  is  bequeathed  to  A  for  his  life,  and  after  his  death  to  his 
daughters.  A  survives  the  testator.  A  has  daughters,  some  of  whom  were 
not  in  existence  at  the  testator's  death.  The  bequest  to  A^s  daughters 
comprises  the  whole  interest  that  remains  to  the  testator  in  the  thing  be- 
queathed.    The  bequest  to  A''s  daughters  is  valid. 

(c)  A  fund  is  bequeathed  to  A  for  his  life,  and  after  his  death  to  his 
daughters,  with  a  direction  that  if  any  of  them  marries  under  the  age  of  18.  her 
portion  shall  be  settled  so  that  it  may  belong  to  herself  for  life,  and  may  be 
divisible  among  her  children  after  her  death.  A  has  no  daughters  living  at 
the  time  of  the  testator's  death,  but  has  daughters  born  afterwards,  who 
survive  him.  Here  the  direction  for  a  settlement  has  the  effect,  in  the  case  of 
each  daughter  who  marries  under  18,  of  substituting  for  the  absolute  bequest 
to  her  a  bequest  to  her  merely  for  her  life, — that  is  to  say,  a  bequest  to  a 
person  not  in  existence  at  the  time  of  the  testator's  death,  of  something 
which  is  less  than  the  whole  interest  that  remains  to  the  testator  in  the  thing 
bequeathed.     The  direction  to  settle  the  fund  is  void. 

id)  A  befjiieaths  a  sum  of  money  to  B  for  life,  and  directs  that,  ^ipon 
the  death  of  B,  the  fund  shall  be  settled  upon  his  daughters,  so  that  the  portion 
of  each  daughter  may  belong  to  herself  for  life,  and  may  be  divided  among  her 
children  after  her  death.  B  has  no  daughtci'  living  at  the  time  of  the  testa- 
tor's death,  hi  this  case  the  onlv  bequest  to  the  daughters  of  B  is  contained 
in  the  direction  to  settle  the  fund,  and  this  direction  amounts  to  a  bequest,  to 
persons  not  yet  born,  of  a  life-interest  in  the  fund,  that  is  to  say.  of  something  ; 
which  is  less  than  the  whole  interest  that  remains  to  the  testator  in  the  thing  i 
bequeathed.  The  direction  to  settle  the  fund  upon  the  daughters  of  B  is 
void. 

See  notes  to  s.  99,  supra,  and  ss.  101,  102,  and  103,  infra. 
This  section  applies  to  Hindus,  etc.,  Act  XXI  of  1870,  ss.  2,  6. 

Sri  Raja   Venlcatu  Narasimha  Appa  Row  Bahadur  v.  Rajah  Surawni    Venhda   Purshothama 
Jagunadha   Gopala  Row  Bahadur,  1.  L.  R.,  31  Mad.,  310. — The  will  of  a  Hindu  testator  to  which  : 
the  provisions  of  the  Hindu  Wills  Act  did  not  apply,  contained  ''inter  alia''  the  following  para- 
graph. 

"We  have  no  male  issue  'As  a  suitable  boy  could  not  be  found  among  the  agnates  no  adop- 
tion has  been  made  till  now.  If  our  wife  Lakshmi  Devamma  Row  finds  a  suitable  boy  among 
our  guatin  she  shall  make  an  adoption  according  to  her  will  and  in  accordance  with  the  law.  If 
no  boy  is  found  and  if  our  daughter  "Ventkata  Chinnayya  lias  a  son  that  boy  becomes  a  "Dou- 
hetraKarta"  (heir  as  daughter's  son)  according  to  the  law  ;  so  that  boy  alone  should  become  the 
"Karta"  for  the  entire  property  belonging  to  me.  According  to  the  law  the  "Kartaship"  rests 
in  our  wife.  >So  oui-  funeral  rites  as  well  as  the  acts  (rites)  to  be  done  subsequently  should  be 
caused  to  be  done  through  our  wife  alone." 

At  the  testator's  death  his  daughter  was  five  years  old.  Sxibsequently,  she  had  sons,  all 
of  whom  predeceased  her.  The  testator's  widow  died  in  1893  and  the  daughter  in  1902.  The 
present  suit  was  brought  by  the  daughter's  husband  claiming  as  the  heir  of  his  eldest  son,  who 
was  living  in  1893  and  who,  it  was  contended,  took  the  estate  on  the  widow's  death  under 
the  will.  The  plaintifl"  contended  that  under  the  will  the  daughter's  son  had  all  the  right  of  an 
adopted  son. 


S.   101.]  VOID    BEQUESTS. 


159 


Held  on  construction  of  the  will — 

1.  That  the  testator's  daughter  was  not  '  'appointed' '  by  him  to  raise  a  son  for  him.  The 
practice  of  "appointing"  a  daughter  is  now  generally  reputed  to  be  obsolete  and  it  lies  on  the 
person  who  alleges  that  she  was  so  appointed  by  the  will  to  prove  that  such  a  custom  exists,  as 
the  words  of  the  will  do  not  warrant  the  reference  that  the  testator  intended  to  revise  a 
dead  custom. 

2.  That  the  daughter's  son  not  having  been  borne  at  the  testator's  death  took  nothing 
under  the  will.  Sec.  100  of  the  Succession  Act  contemplates  a  power  of  disposition  extending 
further  in  time  than  that  allowed  by  the  Hindu  Law  and  the  principle  enacted  by  that  sec°- 
tion  does  not  apply  to  the  case. 

101.     No  bequest  is  valid  whereby  the  vesting  of  the  thing  bequeathed 

may   be     delayed  beyond  the    lifetime  of    one    more 

^'iJerpltu'ity.*^^         persons    living    at    the  testator's    deceased,    and    the 

minority  of  some  person  who  shall  be  in  existence  at 
the  expiration  of  that  period,  and  to  whom,  if  he  attains  full  age.  the  thing 
bequeathed  is  to  belong. 

Illustrations. 

{a)  A  fund  is  bequeathed  to  A  for  his  life  ;  and  after  his  death  to  B  for 
his  life  ;  and  after  B's  death  to  such  of  the  sons  of  B  as  shall  first  attain  the 
age  of  25.  A  and  B  survive  the  testator.  Here  the  son  of  B  who  shall  first 
attain  the  age  of  25.  may  be  a  son  born  after  the  death  of  the  testator ;  such 
son  may  not  attain  25  until  more  than  18  years  have  elapsed  from  the  death 
of  the  longer  liver  of  A  and  jB  ;  and  the  vesting  of  the  fund  may  thus  be 
delayed  beyond  the  lifetime  of  A  and  B,  and  the  minority  of  the  sons  of  B. 
The  bequest  after  B's  death  is  void. 

(b)  A  fund  is  bequeathed  to  A  for  his  life,  and  after  his  death  to  B  for 
his  life,  and  after  B^s  death  to  such  of  B^s  sons  as  shall  first  attain  the  age  of 
25.  B  dies  in  the  lifetime  of  the  testator,  leaving  one  or  more  sons.  In  this 
case  the  sons  of  B  are  persons  living  at  the  time  of  the  testator's  decease,  and 
the  time  when  either  of  them  will  attain  25  necessarily  falls  within  his  own 
Ufetime.     The  bequest  is  valid. 

(c)  A  fund  is  bequeathed  to  A  for  his  life,  and  after  his  death  to  B  for 
his  life ;  with  a  direction  that,  after  B^s  death,  it  shall  be  divided  amongst 
such  of  B's  children  as  shall  attain  the  age  of  18  ;  but  that  if  no  child  of  B  shall 
attain  that  age,  the  fund  shall  go  to  C.  Here  the  time  for  the  division  of  the 
fund  must  arrive  at  the  latest  at  the  expiration  of  18  years  from  the  death  of 
B,  a  person  living  at  the  testator's  decease.     All  the  bequests  are  valid. 

{d)  A  fund  is  bequeathed  to  trustees  for  the  benefit  of  the  testator's 
daughters  with  a  direction  that  if  any  of  them  marry  under  age,  her  share  of 
the  fund  shall  be  settled  so  as  to  devolve  after  her  death  upon  such  of  her 
children  as  shall  attain  the  age  of  18.  Any  daughter  of  the  testator  to  whom 
the  direction  applies  must  be  in  existence  at  his  decease,  and  any  portion  of 
the  fund  which  may  eventually  be  settled  as  directed  must  vest  not  later  than 
18  years  from  the  death  of  the  daughter  whose  share  it  was.  All  these  pro- 
visions are  valid. 

This  section  and  ss.  99,  100,  102,  and  103  have  been  embodied  in  the  Hindu  Wills  Act 
(XXI  of  1870),  ss.  2,  6. 

Colgan  v.  Administrator-General  of    Madras,  I.  L.  R.,  15  Mad.,    424. — A    bequest   for 
masses  held  void  as  infringing  the  rule  against  perpetuities. 
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Bhiiggohuity  Prosonno  Sen\.  Ooroo  Prosonno  Sen,  I.  L.  R.,  25  Cal.,  112. — If  there  is  a 
valid  dedication  of  premises  for  religious  purposes,  this  is  not  invalid  merely  because  it 
transgresses  against  the  rule  forbidding  the  creation  of  perpetuities. 

Mayscck  v.  Ferjusson,  I.  L.  R.,  4  Cai.,  304.  — A  testator  gave  his  residuary  estate  to 
trustees  upon  trust  to  invest  and  pay  in  the  same  "'  between  the  cliildren  of  my  brothers 
A  and  B  respectively  to  be  paid  and  divided  among  them  in  tlie  proportions  and  times 
hereafter  mentioned,  that  is  to  say  the  share  of  each  and  every  son  of  my  said  two 
brothers  shall  be  double  that  of  each  and  every  daughter  and  the  sliare  of  each  and  every 
son  shall  he  paid  to  him  or  them  upon  his  or  their  attaining  21  years  and  the  share  of  the 
daughter  is  on  their  attaining  that  age  or  marrying  with  benefit  of  survivorship." 

The  testator  left  two  brothers  and  a  sister  C,  H,  and  B,  both  died  before  the  eldest 
nephew  attained  21.  In  a  suit  instituted  by  widow  and  executrix  of  .4  to  have  it 
declared  that  above  bequests  were  made  under  sections  101  and  102. 

Held  that  the  legatees  took  vested  interests  sul)iect  to  being  divested  on  death  before 
contingencies  mentioned  in  will  had  happened  and  that  period  of  distribution  above  was 
postponed. 

Tjnandra  Vinayak  v.  Adininisirator-Genl.  of  Bombay,  I.  L.  R.,  20  Bom.,  450. — Held  that 
a  direction  in  the  will  of  a  Hindu  to  following  effect :  •'  my  remaining  mo^  able  projierty  shall 
be  dealt  with  by  my  son  G  according  as  he  may  think  propei,  ann  when  the  sons  of  my  son 
G  shall  attain  the  age  21  years  the  same  shall  be  divided  and  duly  received  by  0  and  his 
sons  in  equal  shares  "  confers  an  absolute  gift  to  G  and  that  the  gift  over  was  void  under 
sections  101  and  102  of  Act  X  of  1865. 

Kristoromoni  Dasi  v.  Norendo  Krishna,  I.  L.  R.,  10  Cal.,  383. — The  decision  in  this 
case  followed  the  ruling  laid  down  in  the  case  of  Soorjeemoney  Da^.^ce  v.  Denohundoo 
Mullick,  9  Moore  I.  A.,  123.     It  also  followed  Tagort  v.  Tajore,  9  B.  L.  R.,  377. 

Soudaniiney  Dasee  v.  Jogcs  Chandra  Dutt,  I.IL.  R.,  2  Cal.,  268-9. — Pontifes,  J., 
in  deciding  qiiestions  of  remoteness  in  England  it  is  an  invariable  principle  of  the  English 
Courts  to  pay  regard  to  possible  and  not  actual  facts  ;  and  the  fact  that  a  gift  might 
include  objects  too  remote  or  incapable  of  profiting  directly  by  the  testator's  bounty 
is  held  to  be  fatal  to  its  validity.  This  principle  is  equally  applicable  to  the  interpre- 
tation of  wills  of  Hindus.     See  also  Bramamoyc  Dasi  v.  Jogcs  Chunder  Diitt,  8  B.  L.  R.,  400. 

Soudaminey  Dassce  v.  Joges  Chundra  Dutt,  I.  L.  R.,  2  Cal.,  262.  This  case  is 
referred  to  and  cited  under  section  101. 

Kherodemoney  Dasseev.  Doorgamoney  Dassee,  I.  L.  R.,  4  Cal.,  455,  cited  under 
section  99. 

Bam  Lall  Sett  v.  Kanai  Lall  Sett.  I.  L.  R.,  12  Cal.,  663.  See  head  note  in  this  case 
cited  under  section  99. 

Rai  Bisen  Chand  v.  Asmadia  Koer,  I.  L.  R.,  6  AH.,  560.  See  head  note  in  this  case  cited 
under  section  99. 

Cowasji  Nowraji  Pochkhanawalla  v.  Rustomji  Dosabhoy  and  another,  I.  L.  R..  20  Bom., 
ol\.  — Held  that  the  rule  against  perpetuities  and  transfer  of  property  applies  to  movable 
as  well  a5  immovable  property. 

According  to  Hindu  law  gifts  in  favour  of  idols  are  not  invalid  though  the  gifts  be  in  their 
nature  perpetual — Kuniara  Asima  Krishna  Deb  v.  Kumara  Kiimara  Krishna  Deb,  2  B.  L.  R., 
O.  C.,  47,  per  Markby,  J.  :  Tajore  v.  Tagore,  9  B.  L.  R.,  377  ;  Krishnaromani  v.  Ananda 
Krishna,  4  B.  L.  R.,  O.  C,  231.  If,  however,  a  devise  to  idols  be  not  a  real  dedication  for 
the  worship  of  the  idols,  but  in  effect  a  settlement  in  perpetuity  for  the  beneficial  interest 
of  the  descendants  of  the  testator,  it  will  be  void — Promotho  Dossee  v.  Radhika  Prasad  Dvtt, 
14  B.  L.  R.,  175.  Under  Hindu  law  any  provision  for  perpetual  descent  or  for  restraining 
alienation  is  void  (Mayne,  s.  395),  but  in  the  case  of  Kally  Prosono  Mitler  v.  Gopee  Naih 
Kur  (7  C.  L.  R.,  241),  it  was  held  that  a  recital  by  the  testator  of  his  desire  to  establish  a 
perpetuity  did  not  invalidate  the  subsequent  trusts  of  the  will,  so  far  as  they  were  otherwise 
good  according  to  law.  See  Krishnaramani  Dasi  v.  Ananda  Krishna  Bose,  4  B.JL.  R.  (O.  C), 
231  ;   Chundermoney  Dossee  v.  Molilal  Mtillick,  5  C.  L.  R.,  496. 

Section  105,  which  deals  with  bequests  to  religious  or  charitable  iises,  has  not  been  made 
applicable  to  Hindus,  etc.  How  far  s.  101,  which  does  apply,  prevents  legacies  to  religious  and 
charitable  endowments  does  not  seem  to  have  been  decided. 

Ellokassee  Dossee  v.  Dorponarain  Bysack,  I.  L.  R.,  5  Cal.,  59. — A  Hindu,  by  his  will, 
which  was  executed  before  the  Succession  Act,  provided,  that  his  sons,  B  and  C,  and  the  infant 
son  of  his  eldest  son,  the  late  D  and  his  wife  E,  should  succeed  to  the  whole  of  his  estate,   in 
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tlie  followiiifi  Ic^rius  : — "' Tliest- four  ]k'isoiis  shall  receive  equal  sluues.  If  any  of  tlicse  four 
persons  die.  Mliicli  CJod  avert,  the  survivors  of  them  sliall  receive  tliis  estate  in'e(jiial  shares  •  " 
but  if  there  he  a  son  or  a  grandson  siirvi\  ing  as  the  heir  and  re]iresentative  of  the  party  dyii'i" 
such  survivor  sluill  succeed  to  liis  share.  ])rovided  that  "  so  long  as  ui\'  infant  erandson  shall 
not  have  attained  his  majority,  the  %vhole  of  my  estate  shall  remain  undivided."  AH  the 
four  ])ersons  named  survived  the  testator,  and  it  was  held,  that  they  took  absolute  interests 
in  tlie  shai'cs  ami  that  the  estate  vas  divisible  on  tlie  infant  son  of  D  attaining  majority. 

Section  101  is  a  restriction  on  the  rule  as  to  perpetuities  under  English  lav,.  By  that  law 
the  vesting  of  pro]jerty  niiglit  be  postponed  for  any  number  of  lives  in  being  and  an  addi- 
tional term  of  21  years  afterwards,  and  for  as  many  months  in  achlition  as  are  equal  to  the 
(wdinary  jieriod  of  gestation,  should  gestation  exist  (Jee  v.  Avdley,  I  Cox.,  324  ;  Fearne,  Cont. 
Hem.,  43(1)  :  and  tlie  additional  term  of  21  years  might  be  inde]iendeiit  or  not  of  the  minority 
of  any  ])eison  to  be  entitled — ('ufhll \  .  I'dltner,  I  CI.  and  F.,  372. 

Hec  also  Knsliinuth  Chiiiiiriji  v.  CIiin/nKiji  Sadashir,  I.  L.  R.,  30  Eoni.,  477.  ,See  also 
Transfer  of  I'roiierty  Act  (IV  of  1882),  s.  14. 

This  section  allows  tlie  vesting  to  be  delayed  lieyond  the  lifetune  of  persons  in  beiiif,  for 
the  ])eriod  only  of  tiie  minority  of  some  person  born  in  their  lifetime  ;  and  under  s.  3  tlie  ijcriod 
of  minority  of  ]iersons  governed  l)y  this  Act  is  1 S.  The  addition  of  an  absolute  period  of  21  years 
has  not  Ijccn  adopted  by  the  section. 

It  is  a  rule  that,  ill  considering  questions  of  remoteness,  the  question  is  not  whether  the 
limitation  is  good  in  the  events  which  have  happened,  but  whether  it  was  good  in  its  creation 
and  whether  it  must  necessarily  take  effect  with:n  the  limits  ijreseribed  by  law — Jee  v.  Audley 
1  Cox..  324,  pa-  Lord  Kenvon  ;  Hod.son  v.  Ball,  14  Sim.,  658  ;  Lett'v.  Randall,  3  Sm.  and 
Giff.,  83  ;  Duiigannoii  v.  Sniifh,  12  CI.  and  F.,  540  ;  Smith  v.  Smith,  L.  R..  5  Cli.,  342  ;  In  re 
lieamn's  Trii.st-s.  L.  R..  34  Ch.  1).,  710.  In  Duitgannov  v.  Smith;  Platt,  B.,  thus  emmeiated 
the  rule  :  "  Where  a  gift  is  af^iicted  with  the  vice  of  its  possibh'  exceeding  the  ])rescribed  limit  it 
is  at  once  and  altogether  void  both  in  law  and  equity.  And  even,  if  in  its  actual  event  it  should 
fall  greatly  witliin  such  limit,  yet  it  is  still  as  absolutely  void  as  if  the  event  which  would  have 
taken  it  beyond  tlie  limit  had  occurred."     The  rule  has  been  held  to  apply  to  Hindu  wills. 

The  possiblity  of  a  woman  being  past  child-bearing  is  not  a  possible  event  for  the  purpose  of 
determining  whether  a  gift  is  void  for  remoteness  or  not  (Jee  v.  Audley,  1  Cox.,  324),  and  the 
Court,  therefore,  will  not  allow  evidence  to  be  given  to  show  that  at  the  date  of  the  will  a 
married  woman  was  past  the  age  of  child-bearing  for  the  purpose  of  shotv  ing  that  children 
then  livhig  were  meant,  so  as  to  make  valid  a  gift  over,  which  otherwise  would  be  void  for 
remoteness — In  re  Sayer's  Trusts,  L.  R.,  0  Eq.,  319. 

Under  the  English  law  the  period  of  distribution  must  not  be  one  which  may  not  occur 
within  21  years  after  the  death  of  tlie  testator  or  a  life  or  lives  in  being.  But  it  is  suflScient 
if  one  member  of  the  class  reach  the  age  of  distribution  in  the  lifetime  of  the  testator  because 
then  the  maximum  of  the  class  would  be  ascertained  in  his  lifetime  by  virtue  of  the  rule 
that  no  child  born  after  the  period  of  distribution  has  any  claim  and  no  gift  could  possibly 
rest  at  a  time  olTending  against  the  rule  against  perpetuities.  See  following  cases  amongst 
others  : — 

Haste  \.  Pratt,  3  Ves.,  730  ;  Hughes  y.  Hvghes,  14  Ves.,  256  ;  Elliott  v.  Elliott,  12  Sim.,  276  ; 
Ee  Chappard,  35  C.  D.,  350. 

For  further  information  see  Williams  on  Executors,  lOth  Edition,  Vol.  I,  pp.  843-844, 
and  996  et  seq.     See  also  Lewin  on  Trusts. 

102.     If  a  bequest  is  made  to  a  class  of  persons, 

Bequest  to  a  cias.s.     with    regard  to    some   of  whom  it   is    inoperative  by 

come  under  the  rules     reason  of  the  rules  contained    in  the  two  last    preced- 

in^  the   sections    100,     -^^^  sections,    or    either  of   them,    such  bequest    shall 

be  wholly  void. 

Illustrations. 

(a)  A  fund  is  bequeathed  to  A  for  life,  and  after  his  death  to  all  his 
children  who  shall  attain  the  age  of  25.  A  survives  the  testator,  and  has  some 
children  living  at  the  testator's  death.  Each  child  of  A's  living  at  the  testa- 
tor's death  must  attain  the  age  of  25  (if  at  all)  within  the  limits  allowed  for 
a  bequest.     But  A  may  have  children  after  the  testator's  decease,   some  of 
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whom  may  not  attain  the  age  of  25  until  more  than  18  years  have  elapsed 
after  the  decease  of  A.  The  bequest  to  A^s  children,  therefore,  is  inoperative 
as  to  any  child  born  after  the  testator's  death  ;  and  as  it  is  given  to  all  his 
children  as  a  class,  it  is  not  good  as  to  any  division  of  that  class,  but  is  wholly 
void. 

(6)  A  fund  is  bequeathed  to  A  for  his  life,  and  after  his  death  to  B,  C, 
D,  and  all  other  the  children  of  A  who  shall  attain  the  age  of  25.  B,  C,  D  are 
children  of  A  living  at  the  testator's  decease.  In  all  other  respects  the  case 
is  the  same  as  that  supposed  in  illustration  (a).  The  mention  of  B,  C,  and  D 
by  name  does  not  prevent  the  bequest  from  being  regarded  as  a  bequest  to  a 
class,  and  the  bequest  is  wholly  void. 

See  Transfer  of  Property  Act  (IV  of  1882),  s.  l."). 

This  section  applies  to  Hindus,  etc.,  under  the  Hindu  Wills  Act  (XXI  of  1870).  ss.  2,  6  :  but 
having  regard  to  s.  3  of  that  Act  it  is  at  least  doubtful  whetlier  ss.  10(1.  101  or  102  are  really 
applicable  to  Hindu  wills — See  Bam  Lull  Sett  v.  Kauai  Lull  Sett,  I.  L.  P..,  12  C'al..  p.  G69. 

The  first  case  in  which  the  rule  was  followed  in  India  was  that  of  Bramamayi  Dassi  v. 
Joge-^  Chandra  Dutt  (8  B.  L.  R.,  400).  In  that  case  the  testator  directed  his  j)roperty  to  be 
divided  into  five  shares,  of  which  each  of  his  four  sons  sliould  take  one  and  his  two  grandsons 
the  other,  for  life,  with  a  gift  over,  and  a  question  was  raised  as  to  the  devolution  of  the 
shares  of  two  of  his  sons,  IF  and  8.  As  to  tlic  share  of  8,  there  was  a  clause  in  the  will  which 
declared  that  "  on  tlie  death  of  any  son  without  leaving  male  issue,  his  share  should  go  to  the 
survivors  of  my  said  sons  and  my  said  two  grandsons  for  life  and  their  respective  male  issue 
absolutely  after  their  death  in  the  same  manner  and  proportions  as  hereinbefore  described 
respecting  their  original  shares."  It  was  held  that  the  gift  over  was  void.  The  gift  was 
construed  as  a  gift  "  to  the  surviving  sous  and  the  living  male  issUe  of  the  tltceased  sons  as  a 
class,  the  surviving  sons  to  take  for  tlieir  lives,  and  the  issue  of  the  deceased  sons  absolutely." 
and  it  was  pointed  out  that  male  issue  might  include  persons  born  after  the  death  of  the 
testator.  On  this  point  Normal,  J.,  said  :  "  The  gift,  tlierefore,  so  far  as  it  is  a  gift  to  the 
imborn  male  issue  of  the  sons  and  grandsons  of  the  testator  must  fail.  Now  it  is  a  well  settled 
rule  in  construing  wills,  founded  upon  excellent  reasons,  and  which  has  been  adopted  in  the 
102nd  section  of  the  Indian  Succession  Act,  that  where  there  is  a  gift  to  a  class,  and  some 
persons  constituting  such  class  cannot  take,  in  consequence  of  tlie  remoteness  of  the  gift  or 
otherwise,  the  whole  must  fail.  Upon  that  principle,  I  think,  we  are  bound  to  say  that  the 
gift  over  on  the    death  of  Shib  Dass  wholly  fails." 

In  the  case  of  Soudamoneij  Dossee  \.  Joges  Chandra  Dutt  (I.  L.  R.,  2  Cal..  212).  wliich  was 
upon  the  same  will  as  the  case  just  referred  to,  the  ])lainti{f  was  the  widow  of  the  son  of  TF, 
who  had  been  held  in  tlie  latter  case  to  have  taken  his  fatlier's  share  absolutely.  The  claim 
was  resisted  by  the  defendants,  who  claimed  under  the  subsequent  limitations  over,  which 
they  contended  were  valid,  and  who  were  willing  to  admit  that  the  plaintiff's  husband  became 
entitled  under  the  original  gift.  Neither  party  (it  being  their  interest  not  to  do  so)  contended 
that  the  original  gift  to  the  male  issue  of  the  testator's  son  was  invalid,  as  including  objects 
too  remote,  or,  in  other  words,  objects  to  whom,  under  the  law,  the  testator  could  not 
lawfully  make  a  devise.  The  objection,  however,  was  taken  by  Pontifex,  J.,  at  the  hearing, 
and  adopting  to  the  full  extent  to  rule  laid  down  by  Norman,  J.,  he  held  that  the  gift  to  the 
plaintiff' 3  husband  was  bad. 

In  the  next  case,  that  of  Kherodemoneij  Dossee  v.  Dooryainonoj  Dossee  (I.  L.  P.,  4  Cal., 
455;  (s.  c)  3  C  L.  P..  315),  the  residue  of  liis  estate  after  several  other  legacies  was  given 
by  the  testator  "  to  the  son  latelj^  born  to  my  sister's  husband  8  and  to  the  son  or  sons 
that  may  hereafter  be  born  to  him."  The  gift  was  held  to  be  wholly  void  on  the  principle 
laid  down  in  the  case  of  Soudamoneij  Dossee. 

Considerable  doubt,  however,  has  been  caste  upon  the  authority  of  those  decisions, 
none  of  which,  it  may  be  observed,  have  received  the  sanction  of  the  final  Court  of  Appeal, 
by  two  recent  cases. 

In  the  first  case  [Rai  Bishen  Chand  v.  Asmaida  Koer,  L.  P.,  111.  A.,  1()4  :  (s.  c.)  I.  L.  R., 
6  All.,  5(50],  which  was  decided  by  tlie  Privy  Council,  one  Mata  Dyal.  tlie  grandfather,  his 
son,  Udey  Naraiii.  and  his  grandson.  Satrujit,  formed  a  joint  family  governed  by  the 
Mitakshara  law.  Udey  was  a  man  of  profligate  and  extravagant  liabits,  and  in  order  to  pro- 
tect the  estates,  Mata  Dayal,  with  the  consent  of  Udey,  to  whom  a  sum  of  Rs.  5,000  was 
paid,  made  a  conveyance  of  his  estate  to  Satrujit,  and  declare  that  "Satrujit  and  his  own 
brothers,  who  may  be  born  hereafter,  are  and  will  be   the  permanent    and  rightful  owners." 
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The  Privy  Council  held  that  the  transfer  was  not  void  but  operated  as  a  valid  transfer  to  the 
Satrujit.  In  their  judgment  the  Privy  Council  say  (L.  R.,  111.  A.,  pp.  176-179)  :  "There 
remains  a  question  of  some  difficulty,  whether  the  deed,  which  contemplates  benefits  to 
after-born  sons  of  Udey  Narain  as  well  as  to  Satrujit.  can  liave  any  operation  in  his  favour. 
The  question,  tliough  raised  in  the  plaint,  is  not  dealt  with  by  either  of  the  Lower  Courts. 
It  depends  entirely  on  the  view  which  may  be  taken  of  the  meaning  of  the  parties  to  the  trans- 
action, for  the  rule  of  law,  on  which  the  plaintiff  relies  is,  viz.,  that  gifts  cannot  be  made 
to  tlie  persons  unborn  at  the  time,  is  well  settled. 

It  is  said  then  that  the  gift  is  made  to  a  class,  and  that  inasmuch  as  some  of  the  class  are 
unableto  take,  none  can  take,  and  certain  sections  of  the  Indian  Succession  Act  of  1865  are 
invoked  to  give  weight  to  this  contention,  the  Legislature  having  thought  fit  to  apply  these 
sections  to  Hindu  wills. 

Independently,  however,  of  the  distinction  which  may  be  taken  between  wills,  the  oi^era- 
tionof  whicli  is  suspended  during  the  testator's  life,  and  deeds  which  operate  immediately 
specially  such  deeds  as  confer  a  present  interest  upon  a  present  person,  the  sections  cited 
have  no  bearing  on  such  a  gift  as  that  under  consideration.  Section  102  lays  down  the  rule 
that  a  bequest  inoperative  as  to  some  of  a  class  shall  be  wholly  void,  not  in  all  cases,  butonlv 
whentlie  bequest  offends  against  the  rules  contained  in  ss.  100  and  101.  And  the  gift  under 
consideration  does  not  fall  within  either  of  these  two  sections.  It  may  be  that  illustration 
(h)  to  s.  102  imports  into  India  an  English  rule  of  construction  which  usually  defeats  the  inten- 
tion of  the  testator.  But  whatever  force  the  illustration  may  have  (and  it  seems  out  of 
place  as  attached  to  a  section  intended,  not  to  define  the  word  "  class."  but  only  toestablish  a 
special  incident  of  gifts  to  classes),  it  is  not  made  applicable  bevond  the  two  cases  contem- 
plated by  ss.  100  and  101. 

Assumingthat  the  deed  is  intended  to  express  a  gift  to  the  brothers  of  Satrujit.  which 
cannot  take  effect  as  such,  M'liat  is  the  whole  scheme  of  the  parties  ?  We  find  them  bent  on 
saving  the  ancestral  estate  from  the  consequences  of  the  continued  extravagance  of  one  of 
its  members.  The  plan  they  adopt.  ]n-obably  the  only  plan  open  to  them  except  a  com- 
plete partition,  is  a  transfer  by  the  head  of  the  family,  with  the  consent  of  his  son,  to  the  lower 
generation.  The  only  member  of  that  generation  was  the  grandson  Satrujit.  He  therefore 
is  made  to  take  by  name  and  immediately,  and  the  possession  and  ownership  are  trans- 
ferred to  him.  Is  then  the  gift  undisputably  designed  for  him  wholly  to  fail  because  the 
parties  supposed  that  they  could  join  with  him  possible  after-born  sons,  who,  if  any  had  hap- 
pened to  be  born,  could  not  legally  claim  under  a  gift  ?  Is  Udey  Narain,  whose  interests 
were  bouglit  out  for  valuable  consideration  to  re-enter  upon  his  son,  in  whose  favour  they 
were  bouslit  out  ?  Xo  doubt  that  on  the  jiresent  assumption  some  portion  of  the  intention 
must  fail,  but  that  is  not  reason  why  tlie  wliole  should  fail.  T!;e  paramount  intention 
was  to  get  rid  of  Udey  Narain  by  passing  the  property  to  his  sons.  That  intention  is  mr.ch 
more  readily  effectuated  by  giving  the  property  to  Satrujit,  the  only  then  son  of  Udey  Narain, 
than  by  liolding  that  the  deed  and  all  that  followed  upon  it,  the  mutation  of  names,  tlie 
possession  and  management  of  Asmaida  did  not  operate  any  change  at  all. 

Cases  are  not  rare  in  which  a  Court  of  Construction  finding  that  the  whole  plan  of  a  donor  of 
X)roj)erty  cannot  be  carried  into  effect,  will  yet  give  effect  to  part  of  it  rather  than  that 
it  shall  fail  entirely.  In  the  present  case,  there  is  every  reason  for  holding  that,  if  Satru- 
jit's  possible  brothers  aic  not  able  to  take  by  virtue  of  the  gift,  he  shall  take  the  whole. 
He  is  there,  present  and  able  to  receive  the  gift.  He  is  an  itulividual  designated  in  tlie 
deed.  If  the  deed  stood  alone,  it  is  a  question  in  each  case  whether  a  designated  per-;on 
who  is  coupled  with  a  class  described  in  general  terms  is  merged  into  that  class  or  not.  But 
the  deed  does  not  stand  alone.  It  is  followed  by  actions  of  a  kind  which  even  without  a 
deed  may  work  a  transfer  of  ]iroperty  in  India.  Satrujit  is  entered  in  tiie  Collector's  books 
as  the  sole  possessor  of  the  property,  and  liis  guardian  takes  possession,  first  in  his  name  and 
afterwards  as  his  successor.  Their  Lordships  hold  that  the  circumstance  that  tlie  parties 
wished  to  do  sometliing  beyond  their  legal  power,  and  that  they  have  used  imskilful  language 
in  the  deed  of  gift,  ought  not  to  invalidate  that  important  part  of  their  plan  which  is  con- 
sistent with  one  construction  of  the  deed,  and  is  clearly  proved  from  the  transfer  of  the  ))ro- 
perty  in  fact. 

But  their  Lordships  conceive  that  it  is  not  necessary  to  view  this  transaction  as  though 
it  were  to  be  determined  by  rules  of  construction  drawn  from  English  law  and  applicable  to 
English  deeds  of  gifts.  The  High  Court  viewed  it  in  the  light  of  a  partition.  It  cannot  be 
strictly  a  partition,  for,  according  to  tlie  Mitakshara,  cap.  i.  s.  5,  verse  3,  there  can  be 
no  partition  directly  between  grandfather  and  grandson,  while  the  father  is  alive.  But 
it  is  a  family  arrangement  ]iartaking  so  far  of  tlie  nature  of  a  partition  that  L\lcy  Narain 
receives  a  portion  and  is  thenceforth  totally  excluded  as  quoad  iiltrn  ;  Mata  Dyals\irren<ler.s 
his  interest  to  his  grandson,  who  on  a  complete  partition  among  the  whole  family  would  be 
entitled  to  one-fourth.     Now  in  such  an  arrangement  it  would  be  ciuite  consistent  with  Hindu 
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ideas  of  aiKostral  pio])oity  tu  express  a  desire  that  tlic  \vholc  generation  into  MJiicli  tlie  pro- 
perty was  transferred  should  benefit  by  it.  Indeed  in  the  case  of  a  partition  between  father 
and  sons  it  is  lahl  down  in  the  books  tliat  if  a  son  born  after  tlie  partition  ui  ancestral  estate 
does  not  out  of  the  residue  of  his  father's  estate  get  a  share  equal  to  what  his  brotliers  had 
obtained  the  other  f)rotIiers  must  contribute  to  a  share  out  of  tlicir  i>ortions.  Tliis  rule 
is  to  be  found  in  the  Dayabhaga,  cap.  vii,  ss.  U»,  11,  and  12.  which  is  a  J-5cn<j;al  autiiority.  but  it 
refers  to  Vishnu  and  Yajnavalkya,  autliorities  on  which  tlic  Mitaksliara  is  founded,  jiuleed, 
the  principle  of  the  joint  family  is  Jiot  less  closely,  but  more  closely,  insisted  on  by  tlic  Benares 
school  than  bv  the  Bengal  school  of  law.  B\it  their  Lordships  are  not  now  affirming  the 
la-w  on  this  point,  nor  aie  they  deciding  or  ])rcjudicing  any  ijuestion  wiiich  may  arise  ^)et^\een 
Satrujit's  heirs,  on  the  one  hand,  and  his  brothers,  if  any  should  be  born,  on  the  otlier.  Tliey 
are  only  sliev.  ini;  that  the  notions  ]iresent  to  the  mind  of  the  htad  of  a  joint  Hindu  family 
who  is  making  a  family  arrangement  are  something  very  different  from  the  notions  present 
to  the  mind  of'an  English  testator  when  lie  makes  a  gift  to  a  class." 

That  case  was  followed  by  the  case  of  Kamlall  Sett  v.  Kanailul  Sett  {I.  i^.  R.,  12  C'al.,  ''(la), 
which  also  turned,  not  on  the  construction  of  a  will,  but  of  a  deed.  There  one  Radliakristo 
Sett  executed  a  deed  by  which  he  gave  certain  property  to  the  defendants  Randall  Sett  and 
Shamlal  Sett,  the  two  existing  sons  of  his  son  JIadhub,  and  to  the  sons  to  be  liorn  to  him 
in  future,  and  he  declared  that  the  two  existing  sons  and  tlieir  uterine  brothers  who  should 
be  born  in  future  should  divide  the  same  amongst  them  in  equal  shares.  The  deed  fur- 
ther provided  that  two  existing  brothers  sho\dd  take  possession  of  the  jiroperty  and  iiave 
their  names  registered  in  the  Collector's  office,  but  that  the  rights  and  ijiterests  of  the 
uterine  brothers  who  should  be  born  in  future  should  in  no  way  be  extinguished  by  reason 
of  the  existing  brothers  obtaining  possession.  Following  the  authority  of  the  Privy  Council 
in  the  case  of  Bai  Bl'ihen  Chand  x.  Asmaida  Kotr  [L.  R.,  11 1.  A.,  164  ;  (s.  c.)  I.  L.  R., 
6  All.,  560],  the  Court  (Garth,  C.  J.,  and  Wilson,  J.)  held  that  there  ^^•as  a  good  gift  to  the  two 
living  grandsons,  but  that  the  gift  to  the  after-born  brotliers  was  ineffectual.  Wilsox, 
J.,  discussed  all  the  authorities  on  the  question  at  great  length,  and,  after  expressing  an 
opinion  that  the  principles  of  construction  adopted  by  the  Privy  Council  were  inconsistent  with 
those  acted  upon  in  the  case  of  So«tZamo?ie?/  v.  Khcrodemoney,  said  :  "For  these  reasons 
I  should  be  prepared,  if  necessary,  to  dissent  wholly  from  the  doctrine  laid  doM  a  in  these 
cases  and  to  hold,  as  the  general  rule,  that  where  there  is  a  gift  to  a  class  some  of  whom 
are,  or  maj'  be  incapacitated  from  taking,  because  not  born  at  the  <latc  of  the  gift  or  the  death 
of  the  testator,  as  the  case  may  be,  and  where  there  is  no  other  objection  to  the  gift,  it 
should  inure  for  the  benefit  of  those  members  of  the  class  who  are  ca})able  of  taking.  I  think 
the  late  decision  of  the  Privy  Council  is  a  direct  authority  for  so  holding,  where  the  in- 
tention is,  as  I  think  it  was  this  case,  to  give  a  present  gift  to  those  of  the  class  who  are  capable 
of  taking  "—I.  L.  R.,  12  Cal.,  685  ;  see  Law  of  Wills  in  India,  pp.  217-222. 

This  view  has  been  taken  by  both  the  Bombay  and  Madras  High  Courts — Krishnanath 
V.  Atmaram,  I.  L.  R.,  15  Bom.,  543  ;  Mangaldas  v.  Trihhuravdaf,  T.  L.  R.,  15  Born.,  652  ; 
Manjarnma  v.  Parfmana6^ayi!/rt,  L  L.  R.,  12  IMad.,  393  ;  Anandrao  Vennyak  \.  Admr.-GeiiL, 
Bombay,  I.  L.  R.,  20  Bom.,  450. 

In  Krishnath  v.  Atmaram  (I.  L.  R.  15  Bom.,  543),  a  testator  died  in  1836  leaving  a  will 
whereby  he  bequeathed  a  house  to  his  two  sons,  V  and  31,  and  directed  tliat  they  should  not 
seller  mortgage  it,  but  were  either  to  live  in  it  or  enjoy  the  rents  and  revenue  thereof 
forever.  He  further  directed  that  his  son- in -law  A' with  Ids  wife.!  and  chiidren  should 
live  in  the  house  for  ever.  It  was  held  that  the  will  should  be  construed  as  giving  the 
right  to  live  in  the  house  to  A  and  her  children  after  A'.s  death.  It  was  said  that  there  waa 
not  a  devise  to  a  class  in  the  sense  in  which  tiiat  expression  was  used  in  Leake  v.  Bohin.^oii 
(3  Mer.,  363),  viz.,  a  gift  to  a  body  of  persons  uncertain  in  number  at  tlie  time  of  the  gift 
to  be  ascertained  at  a  future  time,  the  share  of  each  being  dejx>ndcnt  for  its  amount  ujion 
the  actual  number  of  persons. 

Manjarnma  v.  Padmanahhayya,  I.  L.  R.,  12  Mad.,  p.  395. — A  karar  was  executed  to  the 
following  effect :  "If  the  said  Sitarama  shall  have  descendants  neither  your  male  descend- 
ants nor  anyone  also  shall  have  any  interest  in  any  of  the  property,  herein  mentioned.  If 
the  said  Sitarama  happen  to  die  without  descendants,  the  male  offspring  of  my  daughter 
Kavaranna,  your  wife  shall  enjoy  the  property  equally,  btit  no  others  shall  have  any  interest 
therein;  sucli  is  the  Swatantra  Karar  executed  with  my  free-will  and  pleasure."  Sitarama 
attained  his  majority  but  died  without  issue.  His  elder  brother  sued  for  possession  of  the 
property  under  the  above  clause. 

Hdd  that  since  plaintiff  was  a  person  capable  of  taking  subject  to  the  life-interest  at  the 
time  when  the  gift  was  made,  he  was  entitled  to  succeed. 

Krishnanath  v.  Atmuram,'  I.  L.  R.,  15,  Bomb.,  543  ;  cited  fully  under  6.  99. 
Mangaldass  v.  Tribh%ivandas,  I.  L.  R.,  15  Bomb.,  652  ;  cited  fully  under  s.  99. 
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The  ground  upon  wliich  this  section,  so  far  as  it  relates  to  the  last  preceding  section,  is 
based,  is  thus  explained  in  the  words  of  Rolfe,  B.  :  "  Tiie  reason  why  a  gift  to  a  class,  as 
children  or  the  like,  is  void,  when  it  embraces  some  objects  to  remote  is  this  :  there  is  no 
intention  to  give  to  any  number  short  of  tlie  whole  class  ;  and  therefore,  if  the  prescribed 
limit  may  be  transgressed,  the  whole  gift  fails,  because  it  does  not  necessarily  take  effect 
within  the  prescribed  period  " — Dmi^ganiionx.  Smith,  12  CI.  and  F.,  p.  575. 

Whether  a  gift  be  given  by  act  inter  vivos  or  by  will,  no  one  can  take  under  the  gift  who  is 
not  in  existence  and  tlius  capable  of  taking  at  the  date  from  which  the  gift  speaks,  that  is  to  say, 
the  date  of  the  gift,  if  inter  viro<,  the  death  of  tlie  testator  in  the  case  of  a  will — See  Tagore  v. 
Tagore,  9  B.  L.  R.,  377  ;  Soiidamoney  Do.isee  v.  Joges  Chandra  Dutt,  I.  L.  R.,  2  Cal.,  262  ; 
Khcrodemoney  Dassee  v.  Doorgnnioney  Dassee,  1.  L.  R.,  8  Cal.,  455  ;  Ram  Lall  Sett  v.  Kanai 
Lnll  Sett,  I.  L.  R.,  12  Cal.,  p.  609,  per  WiLsOxV,  J.  Accordingly,  if  the  gift  be  intentend  to 
operate  partly  in  favour  of  persons  living  and  partly  in  favour  of  persons  not  yet  born,  the 
intention  of  the  donor  or  testator  cannot  take  effect  to  its  fvdl  extent.  The  principle  upon 
wliich  the  Courts  should  act  in  sucli  cases  has  given  rise  to  much  difficulty,  and  there  appears 
to  be  some  contlict  of  authority.  Section  102  of  the  Indian  Succe-*sion  Act  adopts  the  rule 
in  Leake  v.  Robinson.  (2  Merivale,  363),  but  expressly  limits  it  to  cases  of  gifts  to  a  class  affected 
with  remoteness  by  s.  101  or  to  the  case  of  analogous  defect  mentioned  ins.  100  of  the  Act. 
In  England,  a  gift  is  bad  which  does  not  vest  in  some  one  within  a  life  in  being  and  twenty- 
one  years  afterwards,  and.  under  the  rule  in  Leake  v.  Robinson,  agiit  ton  class  in  such  terms 
that  the  ascertaining  of  the  class  and  the  vesting  of  the  gift  are,  or  may  be,  deferred  beyond 
the  period  allowed  by  the  law,  is  wholly  void  and  cannot  be  made  eiiectual  for  such  members 
of  the  class  as  might  be  ascertainable  earlier.  This  rule,  it  is  pointed  out  by  WrLsox,  J. 
(Ram  Lnll  Sett  v.  Kanai  Lall  Sett,  I.  L.  R.,  12  Cal.,  p.  681).  is  a  rider  upon  the  law  of  remote- 
ness and  has  never  been  applied  to  any  case  except  that  of  a  gift  to  a  class  tainted  with  the 
vice  of  remoteness.  Lord  Selborne  in  Pearks  v.  Mosley  (L.  R.,  5  Ap.  Ca.,  714),  thus  enun- 
ciated the  rule  :  ' '  The  rule  is  that  the  vice  of  remoteness  affects  the  class  as  a  whole  if  it  may 
affect  an  unascertained  number  of  the  members."  The  groTind  upon  which  the  rule  is  based 
is  that  the  donor's  intention  was  to  benefit  all  the  members  of  the  class,  and  that  to  construe 
the  gift  as  a  sift  to  such  members  of  the  class  as  are  capable  of  taking,  having  regard  to  the 
rules  as  to  remoteness,  would  be  to  make  a  new  will  for  the  testator.  In  Leake  v.  Robinson, 
Grant,  M.  R.,  thus  explained  the  reason  for  the  rule,  "  I  must  make  anew  will  for  the 
testator,  if  I  split  into  portions  his  general  bequest  to  the  class  and  say  that  because  the  rule  of 
law  forbids  his  intention  from  operating  in  favour  of  the  whole  class  I  will  make  his  bequests, 
what  he  never  intended  them  to  be,  viz..,  a  service  of  particular  legacies  to  particular  indivi- 
duals, or  what  he  had  as  little  in  contemplation,  distinct  bequests  in  each  instance  to  two 
dift'erent  classes,  namelv,  Errandchildren  living  at  his  death  and  to  grandchildren  born  after 
his  death  "—2  Mer.,  p'.  390. 

I'lie  rule  as  to  remoteness  in  England  were  thus  conveniently  stated  by  Lord  Hathebly 
in  Cattlin  v.  Brown.  (11  Hare,  372):  "'The  first  rule,"  he  said,  "  is  that  an  executory  devise  is 
bad  unless  it  be  clear  at  the  death  of  the  testator  that  it  must,  of  necessity,  vest  in  some  one, 
if  at  all,  within  a  life  ill  being  and  twenty-one  years  afterwards  ;"  citing  Dunqannon  v. 
Smith  (12  CI.  and  F.,  546,  570.)  "  Tlie  second  rule  is.  that  you  must  ascertain  the  objects 
of  the  testator's  bounty  by  construing  his  will  without  any  reference  to  the  rules  of  law 
whicli  prohibit  remote  limitations,  and  having,  apart  from  any  consideration  of  the  effect 
of  those  rules  in  supporting  or  destroying  the  claim,  arrived  at  the  true  construction  of  the 
will,  you  are  then  to  apply  the  rules  of  law  as  to  perpetuities  to  the  object  so  ascertained." 
*•  Thirdly,  if  tlie  devise  be  to  a  single  person  answering  a  given  description,  and  any 
one  member  of  the  series  intended  to  take  may,  by  possibility,  be  a  person  excluded  by  the 
rule  as  to  remoteness,  then  no  person  whatever  can  take,  because  the  testator  has  expressed 
his  intention  to  include  all.  and  not  to  give  to  one,  excluding  others:"  citing  Proctor  v. 
The  Jiishop  oi  Bath  and  ircZ/s  (2  H.  B.,  358).  "'The  fourth  rule  is,  that  where  the 
devise  is  to  a  class  of  persons  answering  a  given  description,  and  any  member  of  that  class 
may  possibly  have  to  be  ascertained  at  a  period  exceeding  the  limits  allowed  by  law,  the 
same  consec[uence  follows  as  in  the  preceding  rule  ;  and,  for  the  same  reason,  you  cannot 
give  the  whole  pro])erty  to  those  who  are  in  fact  ascertained  within  the  period  and  might 
have  taken  if  the  gift  had  been  to  them  nominatim,  because  they  were  intended  to  take  in 
shares  to  be  regulated  in  amount,  augmented  or  diminished  according  to  the  number  of 
the  otiier  members  of  the  class,  and  not  to  take  exclusively  of  those  other  members.  Of  this 
rule,  the  cases  of  Jee  \.  Audley,  1  Cox.,  324  ;  ieaZ-e  v.  Robin-ion,  2  Mer.,  363,  and  CoocA  v. 
Gooch,  14  Beav.,  565,  are  illustrations."  "The  fifth  and  last  rule,  to  which  I  need 
advert,  is  this, — that,  where  there  is  a  gift  or  devise  of  a  given  sum  of  money,  or  property 
to  each  member  of  a  class,  and  the  gift  to  each  is  wholly  independent  of  the  same  or  similar 
gift  to  every  other  member  of  the  class,  and  cannot  be  augmented  or  diminished  according 
to  the  number  of  the  other  members,  then  the  gift  may  be  good  as  to  those  within  the  limit 
allowed  bv  law.     This  was  settled  in  the  case  of  Slorrs  v.  Benbow    (2  M.  and  K.,  46)." 
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A  bequest  of  a  principal  fuiul  to  be  divided  ecjually  amongst  a  class  (the  children  of  the 
testator's  daughter),  with  a  gift  over  in  case  of  any  of  them  dying  undi;v  iwcnty-laur  without 
leaving  issue,  was  held  not  to  be  void  as  too  remote,  but  to  give  a  ])resent  vested  interest  liable 
to  be  divested  in  case  of  death  under  24  without  leaving  issue — Bland  \.  \V illiam.%'i^\.  And 
K.,  411  :  see  Tatham.  v.  Vernoti,  22  Beav.,  604  ;  and  Davicn  v.  F inker,  5  Beav.,  201. 

In  the  case  of  Museyk  v.  Fergiifsson  (I.  L.  R.,  4  Cal.,  304),  the  testator  gave  Ids  i-esiduary 
estate  to  trustees  upon  trust  "  to  invest  and  pay,  transfer  or  divide  the  same  unto,  between, 
or  among  the  children  of  my  brothers  A  aiul  B  resi)ectively,  to  be  ))aid,  transferred  to.  and 
divided  among  them  in  the  proportions  and  at  the  times  hereinafter  mentioned, — that  is  to  say, 
the  share  of  each  and  every  son  of  my  said  two  brotliers  shall  be  double  that  of  eacli  and  every 
daughter,  and  the  share  of  each  son  shall  be  paid  to  him  or  them  resjiectively  \\\)on  his  or  their 
attaining  the  age  of  21  years,  and  the  share  of  each  daughter  to  be  paid  to  her  or  them  on  her  or 
their  respectively  attaining  that  age,  or  previously  marrying,  with  benefit  of  survivorship 
among  all  the  said  sons  and  daughters."  The  testator  left  him  surviving  a  sister  and  his 
brothers,  A  and  B,  who  both  died  before  the  eldest  of  the  testator's  nepliews  or  nieces  attained 
the  age  of  21  or  married.  The  widow  and  executrix  of  A  instituted  a  suit  to  have  it  declared 
that  the  above  bequest  was  void  under  ss.  101  and  102  of  the  Succession  Act,  and 
that  she,  as  executrix  of  A,  was  entitled  to  one -third  of  the  estate  and  the  accumulations 
thereon;  The  Court  (Pontifex,  J.),  however,  held,  that  the  bequests  were  valid  :  that  the 
legatees  took  vested  interests,  subject  to  be  divested  on  death  before  the  contingencies 
mentioned  in  the  will  happened,  and  that  the  period  of  distribution  alone  was  postponed. 
In  Shiim  v.  Hobbsl  (3  Dr.,  93),  wliich  was  distinguished  by  Pontifex,  J.,  from  lluseyk  v. 
Fergusson,  the  testatrix  gave  a  share  of  a  residue  "  upon  trust  for  her  son  for  life,  and  after 
liis  death  upon  trust  to  transfer  and  pay  the  capital  of  the  said  funds  unto  and  amongst  the 
cliildren,  if  only  one,  or  both,  or  all  the  children,  if  more  than  one,  of  her  said  son,"  in 
manner  thereinafter  mentionecl.  Then  followed  a  direction  making  the  gift  to  her  son 
void  if  he  aliened  or  encumbered  it,  and  giving  over  the  dividends  to  tlie  parties  entitled 
in  remainder.  Then  followed  a  declaration  that  the  shares  should  be  ]iayable  at  21,  or 
maiTiage.  Kindeksi>ey,  V.  C,  held,  looking  at  the  context  of  tlie  will,  that  this  was  not 
a  substantive  gift  with  a  simple  direction  to  pay,  but  one  general  direction  to  pay  at  21  or 
marriage  and  that  the  interests  of  her  son's  children  were  not  vested — See  Williams  v.  Clark,  4 
DeG.  and  S.,  472. 

There  are  cases  in  which  the  general  rule  in  Leake  v.  Hobinsdn  (2  Mer.,  363),  has  been  made 
to  give  way  to  particular  indications  of  a  contrary  intention.  Thus,  in  Breev.  Perfect  {I  Coll., 
128),  there  was  a  gift,  upon  trust  to  pay  the  interest  to  F  B  for  life,  and  at  her  death  to  be 
eciually  divided  "  among  such  of  her  children  as  shall  be  living  at  the  time  of  her  death,  as  they 
respectively  attain  twenty-one,"  but  if  she  should  "die  without  leaving  issue,"  over.  The 
Court,  on  the  ground  of  the  limitation  over,  held  that  the  principal  vested  in  the  children  living 
at  the  death  of  F  B.  That  case  was  followed  by  Lord  Hatherly,  in  Ingram  v.  Suckling,  7 
W.  R,  (Eng.),  386,  and  by  Kay,  J.,  in  In  re  Beavan's  Trusts,  L.  R.,  34  Ch.  D.,  716. 

In  the  case  of  In  re  Bedson's  Trusts  (L.  R.,  28  Ch.  D.,  523),  some  difficulty,  by  reason  of  a 
life-estate  being  made  terminable  on  bankruptcy,  arose  in  dealing  with  a  gift  to  a  class.  There 
the  testator  gave  a  fund  to  trustees,  upon  trust  to  pay  the  income  to  his  son,  during  his  life,  and 
after  his  death,  to  pay  and  divide  the  fund  equally  among  all  tlie  children  which  the  son  might 
have,  as,  and  when  they  should  attain  the  age  of  twenty-one,  and  if  the  son  slioidd  have  no  child 
who  should  attain  the  age  of  twenty-one,  the  fund  was  to  sink  into  tlie  residue  of  the  testator's 
estate,  and  the  will  contained  a  proviso  that,  if  tlie  son  should  be  adjudicated  bankrui>t, 
the  fund  and  the  income  thereof  should  thencefortli  immediately  go,  and  be  payable  or  a)>i>li- 
cable  to,  or  for  the  benefit  of  tlie  child  or  children  of  the  son  "  in  the  same  manner  as  if  he  were 
naturally  dead,"  or,  in  defaidt  of  such  cliild  or  chiUhen,  should  sink  into  tlic  residue.  After 
the  death  of  the  testator  the  son  was  adjudicated  a  baukru])t.  At  the  date  of  his  adjudication 
he  had  two  children,  but  other  childreji,  were  born  to  liim  afterwards.  There  was,  in  the  first 
instance,  a  gift  to  a  class  of  children  subject  to  their  attaining  the  age  of  twenty-one  and  that 
class  was  to  be  ascertained  at  the  death  of  the  fatlier.  bnt  a  question  was  raised  as  to  wliether 
there  was  any  intention  in  the  will  to  give  the  fund  in  the  event  of  bankru])tcy  to  a  ditlerent 
class  from  that  which  would  have  taken  it  under  tlie  ])revioiis  gift.  The  Court  held  that  tliere 
was  no  intention  on  the  part  of  the  testator  of  ])referring  the  elder  to  the  younfrer  grandcliildren, 
and,  accordingly,  that  the  children  born  after  the  adjudication  were  entitled  to  share  in  the  fund 
subject  to  the  contingency  of  their  attaining  twentv-one.  See  Law  of  Wills  in  India,  i)p.  223- 
225. 

103.     Where  a  bequest  is   void  by  reason  of   any    of   tlie   rules  con- 
tained  in    the   three    last  preceding  sections,  any  be- 
effeotma  failure  of  \e^     quest   contained    in    the   same   will,  and  intended  to 
tion^ioo°ioio?1o2.^^'''     ^ake   effect  after  or  upon  failure  of  such  prior  bequest, 

is  also  void. 
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Illustrations. 

(a)  A  fund  is  bequeathed  to  A  for  his  life,  and  after  his  death  to  such  of 
of  his  sons,  as  shall  first  attain  the  age  of  25,  for  his  life,  and  after  the  decease 
of  such  son,  to  B.  A  and  B  survive  the  testator.  The  bequest  to  B  is  in- 
tended to  take  effect  after  the  bequest  to  such  of  the  sons  of  A  as  shall  first 
attain  the  age  of  25,  which  bequest  is  void  under  section  101.  The  bequest 
to  B  is  void. 

(6)  A  fund  is  bequeathed  to  A  for  his  life,  and  after  his  death  to  such  of 
his  sons  as  shall  first  attain  the  age  of  25,  and  if  no  son  of  A  shall  attain  that 
age  to  B.  A  and  B  survive  the  testator.  The  bequest  to  B  is  intended  to 
take  effect  upon  failure  of  the  bequest  to  such  of  B's  sons  as  shall  first  attain 
the  age  of  25,  which  bequest  is  void  under  section  10].  The  bequest  to  B  is 
void. 

Cf.  s.  IG,  Transfer  of  Property'  Act. 

I'liis  flection  applies  to  Hindus,  etc.,  under  the  Hindu  Wills  Act  (XXI  of    1870),  ss.  2,  6. 

Javtrhai  v.  Kablibai,  I.  L.  R.,  15  Bom.,  326. — Mancharam  Pitambardas  by  his  will 
dated  14th  April  1873,  after  appointing  iiis  brother  Jamnadas  to  be  his  executor  and 
directing  the  payment  of  legacies,  bequeathed  all  his  estate,  movable  and  immovable,  not 
otherwise  disposed  of,  to  Jamnadas,  his  executors,  administra;tors  and  assigns,  upon  trust  to 
collect  outstandings  and  to  pay  debts  and  legacies  and  to  stand  possessed  of  the  residue  in  trust 
(1)  for  the  (the  testator's)  wife  Javerbai  and  Ambavalui,  the  wife  of  his  brother  Jamnadas  during 
tlie  life  of  both,  or  the  survivor  of  them,  for  their  or  her  sole  use  ;  (2)  and  from  and  after  decease 
of  the  svn-vivor  of  them,  in  trust  for  the  male  issue  of  Jamnadas,  if  any  there  be  ;  (3)  and, 
in  default  of  such  male  issue,  in  trust  for  any  person  or  persons,  in  any  share  or  shares,  and, 
in  such  manner  as  his  brother  Jamnadas  should  by  any  deed  or  deeds  or  writing  or  writings 
appoint  with  or  without  power  of  revocation  or  new  apiJointment. 

Jamnadas  jnoved  the  will,  and  as  executor  managed  the  estate  until  his  death  on  the  17th 
October  1888.  He  had  no  male  issue,  but  he  had  two  daughters,  who  were  the  defendants  iu 
his  suit.  Shortly  before  his  death,  vir..,  on  the  7th  October  1888,  he  made  a  will  (as  stated 
therein)  in  accordance  with  the  authority  given  to  him  by  the  last  clause  of  the  will  of  Man- 
charam. He  directed  that  twelve  months  after  the  death  of  Javarbai  (Mancharam's  widow) 
the  estate  should  be  divided  equally  between  his  two  daughters,  Kabli  and  Moti. 

Beld,  that  the  trust  in  Mancharam's  will  in  favour  of  the  male  issue  of  Jamnadas  was  void 
under  the  rule  laid  down  in  the  Tagore  Case.  (1)  The  testator  plainly  meant  that  the  male 
issue  of  Jamnadas  living  at  the  death  of  the  survivor  of  the  tenants  for  life  should  take  the 
estate  according  to  the  rides  of  Hindu  law,  without  distinguishing  between  those  born  in 
the  lifetime  of  the  testator  and  those  born  prior  to  that  event,  but  subsequently  to  his  death, 
at  the  deatli  of  the  testator,  Jamnadas  had  no  male  issue,  and  the  bequest  was,  therefore, 
a  bequest  to  a   person  or  ])ersons  not  in  being  and  void. 

Held,  also  regarding  the  subsequent  creation  of  the  ]iower  in  favour  of  Jamnadas  as  equi- 
valent to  a  gift  of  the  estate  to  him.  that  such  gift  was  valid,  although  the  ])rior  gift  was  void. 
It  was  a  gift  to  liim  if  he  shoidd  have  no  male  issue  ;  a  gift  which,  as  he  was  alive  at  the  death  of 
the  testator,  was  good  under  Hindu  law.  It  was  not  a  gift  over  to  him  on  an  indefinite  failure 
of  his  male  issue.  It  came  into  force  immediately  on  the  death  of  the  surviving  tenant  for  life 
if  at  that  time  he  should  have  iiad  no  male  issue  alive  between  the  death  of  the  testator  and  the 
latter  event.  If  a  son  had  been  born  to  him  after  the  testator's  death,  the  gift  to  iiini  could  not 
have  come  into  o])eration.  It  was  only  in  the  event  of  no  son  l)eing  born  to  him  that  he  could 
take.  It  could  not,  therefore,  make  any  difference  that  the  testator  made  an  ineffectual 
and  inoperative  disposition  in  favour  of  such  son  if  born.  The  rule  of  the  Tagore  Case  (1),  that 
the  gift  of  an  estate  to  take  effect  after  the  failure  of  ]ireviously  created  invalid  estates  is  void, 
did  not  ap])ly. 

Held,  further,  that  the  power  of  ai)])ointment  given  by  Mancharam's  will  o))erated  upon 
Jamnadas  after  the  death  of  Javervahu  upon  iiis  executing  his  will,  and  that  the  bequests  given 
by  his  will  to  his  daughters  (the  defendants)  were  valid  bet|uests. 

See  also  I.  L.  R.,  16  Bom.,  492  (remarks  at  p.  497). 

Javerbai  v.  Kablibai,  I.  L.  R.,  KJ  Bom.,  492. — See  remarks  in  this  case  at  p.  497. 

Soudaminey  Dassee  v.  Jogesh  Chunder  Dntt,  I.  L.  R.,  2  Cal.,  262. — The  rule  that  where  there 
is  a  gift  to  a  class  and  some  persons  constituting  that  class  cannot  take  in  c onseqiience  of 
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remoteness  the  whole  bequest  must  fail  as  well  as  the  principle  of  English  Courts  in  deciding 
questions  of  remoteness  that  regard  is  to  be  had  to  possible  and  not  actual  events  is  applicable 
to  wills  of  Hindus. 

Khitaji  Jairnm  Narronji  v.  Morarji  Jainnii  Narronji,  I.  L.  R.,  22  Bom.,  alW. — Held  that 
a  gift  in  a  will  to  widows  of  sons  is,  in  the  case  of  Hindus,  a  gift  to  a  class  as  Hindus  by  their 
law  are  ])Oinutted  to  have  more  than  one  wife  at  same  time.  See  also  Cally  N.  Chowdnj  v. 
Chunder  N.  Chowdry.  \.  L.  R.,  8  Cal.,  378  ;  and  cases  referred  to  in  I.  L.  R.,  22  Bom.,  r>;j3. 

Attention  is  also  drawn  to  the  following  cases  which  may  be  said  to  come  under  this  section— 
Bai  Bislivv  Ghnvd  v.  Asmnidn  Koer,  I.  L.  R..  (i  All.,  r)()0.  11  J.  A.,  164  ;  Ram  Ltd  ,Set  \.  Kanai  Lai 
Set,  I.  Jj.  R..  12  Cal..  (U)3  ;  Blioha  Tarini  Debyu  x.  Peary  Lai  Sanyal,  I.  L.  R.,  24  Cal.,  646: 
1  C.  ^^'.  N..  578  :  Alanqaldas  Parmatxindas  v.  Tribhiivandas  Narsidas,  1.  L.  R..  lo  Bom.,  652: 
Trihhuvnndas  Btdtonji  Mody  v.  Gavgadas  Tricvmji.  I.  L.  R.,  18  Bom.,  7  ;  Krislutardo  Pawchan- 
dra  V.  Bewnhai\  1.  L.  R.,  20  Bora..  571 ;  Bhobn  Tarini  Debya  v.  Peary  Lai  Sanyal,  T.  L.  R.,  24  Cal., 
646;  1  C.  W.  N..  578:  Chundi  Churn  Barua  v.  P(rni  Sidesivari  Dabi,  15  I.  A..  149.  I.  L.  R.,  16 
Cal.,' 71. 

It  is  in  accordance  witli  the  Englisli  law,  by  ^vllich  limitations  rdterior  oi'  ex])ectant  upon 
limitations  -uhich  are  void  for  remoteness  are  themselves  void  ;  thus,  if  there  is  a  limitation  to 
the  first  or  other  son  of  A  (who  has  no  sou)  at  twenty-three,  and  if  he  shall  have  no  such  son, 
over,  both  limitations  will  be  void — Proctor  v.  Bishop  of  Bath  and  \i'ell.s.  2  H.  B.,  358  ;  Cambridge 
V.  Rous,  8  Ves.,  24  :  Beard  v.  Westcott,  5  B.  and  Aid.,  801  :  Tliatrhers'  Trusts.  26  Beav.,  365.  The 
reason  that  the  gift  over  is  also  void,  is  explained  by  Lord  St.  Leonards  in  Mo'nvijpenny  v. 
Derrimi,  2  DeG.  INI.  and  G.,  182.  Speaking  of  the  gift  over  wiiicii  was  lield  void,  in  the 
case  of  Beard  v.  Westcott  he  said:  "It  was  void,  not  because  it  was  not  within  the  line  of 
perpetuity,  but  on  the  groinrd  that  the  limitation  over  was  never  intended  by  the  testator 
to  take  effect,  unless  the  persons  whom  he  intended  to  take  luider  the  ])revious  limitation 
would,  if  they  had  been  alive,  have  been  capable  of  enioying  the  estate  :  and  tliat  he  did  not 
intend  that  the  estate  should  wait  for  persons  to  take  in  a  giveii  event  wliere  the  ]ierson  to 
take  was  actually  in  existence,  but  could  not  take." 

On  the  other  hand,  if  there  be  two  alternative  limitations,  one  branch  of  which  is  too  re- 
mote, and  tlie  other  of  which  is  capable  of  taking  effect,  the  Court  will  disregard  the  invalid 
limitation,  and  give  ellect  to  that  Mhich  is  legal  (Longhead  v.  Phelps,  2  W .  B.,  IM  :  Erers  v. 
Chains,  7  H.  L.  C.,  531  :  see  In  re  Pence  [1891  I,  3  Ch.  (C.  A.).  242  :  Watson  v.  Young.  28  Ch. 
D.,  436  ;  Re  Thatcher's  7'rusts,  26  Beav.,  365)  as  where  there  is  a  limitation  on  the  contingency 
that  A  and  B  shall  die  without  issue  male  or  tJiat  such  issue  male  sliall  die  M-itl\out  issue. 

104.     A  direction  to  accumulate  tlie  income  arising  from  any  property 
shall  be  void  ;  and  the  property  shall  be  disposed  o  f 

for  accumulation. 


Effect  of  direction        ^^  j£  ^^^  accumulation  had  been  directed 


Exception. — Where  the  property  is  immoveable,  or  where  accumulation 
is  directed  to  be  made  from  the  death  of  the  testator,  the  direction  shall-be 
valid  in  respect  only  of  the  income  arising  from  the  property  within'one  year 
next  following  the  testator's  death  ;  and  at  the  end  of  the  year  such  pro- 
perty and  income  shall  be  disposed  of  respectively,  as  if  the  period  during 
which  the  accumulation  has  been  directed  to  be  made  had  elapsed. 

Illustratioois. 

(a)  The  will  directs  tliat  the  sum  of  10.000  rupees  shall  be  invested  in 
Government  securities,  and  the  income  accumulated  for  twenty  years,  and 
that  the  principal,  together  with  the  accumulations,  shall  then  be  divided 
between  A.  B  and  C.  A,  B  and  C  are  entitled  to  receive  the  sum  of  10.000 
ru])ees  at  the  end  of  the  year  from  the  testator's  death. 

(6)  The  will  directs  that  10,000  nipees  shall  be  invested,  and  the  in- 
come accumulated  until  A  shall  marry,  and  shall  then  be  paid  to  him.  A  is 
entitled  to  receive  10,000  rupees  at  the  end  of  a  year  from  the  testator's  dea  th 

(<■)  The  will  directs  that  the  rents  of  the  farm  of  Sultanpnr  shall  be 
accumulated  for  ten  years,  and  that  the  accumulations  shall  be  tlipn  paid  to 
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the  eldest  son  of  A.  At  tlie  death  of  the  testator,  A  has  an  eldest  son  living 
named  B.  B  shall  receive  at  the  end  of  one  year  from  the  testator's  death 
the  rents  which  have  accrued  during  the  year,  together  with  any  interest 
which  may  have  been  made  hy  investing  them. 

id)  The  will  directs  that  the  rents  of  the  farm  of  Sultanpur  shall  be 
accumulated  for  ten  years,  and  that  the  accumulation  shall  then  be  paid  to 
the  eldest  son  of  A.  At  the  death  of  the  testator,  A  has  no  son.  The  be- 
quest is  void. 

ie)  A  bequeaths  a  sum  of  money  to  B,  to  be  paid  to  him  when  he  shall 
attain  the  age  of  18,  and  directs  the  interest  to  be  accumulated  till  he  shall 
arrive  at  tliat  age.  At  A^s  death  the  legacy  becomes  vested  in  B  ;  and  so 
much  of  the  interest  as  is  not  required  for  his  maintenance  and  education  is 
accumulated,  not  by  reason  of  the  direction  contained  in  the  will,  but  in  con- 
sequence of  -I's  minority. 

This  section  does  not  apply  to  Hindus,  etc..  see  Act  XXI  of  1870.  s.  2.  but  according  to 
PTiiidii  hiAv  many  wills  directing;  accinnnlations  have  been  held  to  be  invalid.  In  the  case  of 
Kxmnra  A-sinin  Kri-'ihna  Deb  v.  Kiiiimra  Kitinara  Krishna  Deb  (2  B.  L.  R.,  O.  C.  J.,  11),  the  will 
attempted  to  create  a  trnst  for  the  accumnlation  for  99  years  of  the  svirpliis  income  of 
the  estate  of  the  testator  in  the  pnrchase  of  zcmindaries,  and  no  disposition  being  made 
of  the  beneficial  interest  in  the  zcmindaries  to  be  pnrchased,  the  trust  was  held  to  be  void. 
In  tlie  case  of  Krishnarnrnani  Dnsi  v.  Ananda  Krishna  Bose.  (4  B.  L.  R.,  0.  C.  J.,  231).  a 
direction  in  the  will  tliat  a  certain  fund  was  to  accumulate  until  it  should  amount  to  three 
lakhs  of  rupees,  and  then  to  be  divided,  and  tliat  accumulation  should  then  begin  again  as 
before,  was  held  to  be  void.  See  Shookmoy  Chandra  Dass  v.  Monohari  Dasi,  I.  L.  R.,  II 
Cal.,  084. 

Rajendra  Lai  Ar/arwaUa  v.  Baj  Coomnri  Dabi.  I.  L.  R.,  84  Cal.,  o. — In  Hindu  Law  a  direc' 
tion  to  accumulate  is  not  per  se  illegal  and  such  a  direction  shall  be  given  effect  to  if  it  is  not  void 
against  public  policy  nor  for  an  illegal  object.  See  also  Amrito  Lall  DuU  v.  Surmoni  Dass,  I.  L. 
R.,  25  Cal..  (3()2. 

Ashulo'^h  Pxtf  V.  Doorga  fhnran  Chatterjee,  I.  L.  R..  5  Cal.  438.— A  Hindu  lady  left  by  will 
to  her  sons  lands  belonging  to  her  to  support  the  daily  worship  of  an  idol  and  defray  expenses 
of  certain  other  religious  ceremonies,  with  a  provision  that  in  the  event  of  there  being  a 
sm-plus,  such  surplus  sliould  be  a]>plied  for  benefit  of  family. 

Hdd.  that  this  provision  amounted  to  a  bequest  of  the  surplus  to  the  members  of  the 
joint  family  for  tjieir  own  use  aiul  benefit,  and  that  each  of  the  sons  of  the  testatrix  took 
a  share   which  after  satisfying  the  religious  and  ceremonial  trusts  might  be  considerable. 

IlcJd  also  that  directions  given  in  the  will  as  to  restraint  on  sale  or  gift  were  void  as 
it  \v;is  inconsistent  with  interest   actually  given. 

Ham  Lalt  M til-crji-i'  v.  .S'«r//.  nj  Stale.  1.  L.  R..  7  Cal.,  .''.(M.— In  a  will,  the  Mords"  pmitra 
poiitradi  Kra/ne.''  recognized  as  apt  for  conveying  an  estate  of  inheritance,  do  not  limit 
the  succession  to  male  desreiulants,  and  will  include  female  heirs  of  a  female,  where  by  law 
tlie  estate  Would  descend  to  such  heirs. 

The  wdl  of  a  Hindu,  wlio  died,  leaving  only  a  widoM'.  a  daiigliter's  daughter,  and  a 
brother,  directed  as  follows  :  — 

■■  7.  If  no  dauglUcr  or  daughter's  son  of  mine  should  be  living  at  the  time  of  the  death  of 
my  wife,  then  my  graiKhlauglitet-  (daughter's  daughter)  shall  beconu'  tlie  ]troprietress  of  my 
projieity.  and  shall  remain  in  indis])uted  ]iossession  thereof  '  poiitra  pnvtradi  Kramc' 

"  8.  If  t'pie  deatl)  of  my  wife  should  take  place  before  my  daughter's  daugiiter  arrives 
at  majority  and  l>ears  a  son.  tlieii  the  wiu)le  of  the  estate  shall  remain  in  charge  of  the  Court 
of  \\'ai(ls.    until  she  arrives  at  majority  and  bears  a  son. 

■'  0.  If  my  daughter's  daughter  should  be  barren  or  a  sonless  widow,  or  if  she  sliotdd  be 
otlierwise  dis(|ualified.  she  shall  not  become  entitled  to  my  pro]ierty.  but  sliall  receive  an  allow- 
ance of  Ks.  ■>(><>  ])cr  mensem  for  her  life. 

■  2(1.  If  no  son  or  daughter  should  be  born  to  me.  and  if  my  .daughters  daughter  should 
die  before  she  bears  a  son.  or  if  she  sliould  be  barren  or  become  a  sonless  widow,  or  be  other- 
wise (lisc|iialified,  then  tlie  whole  of  mv  properties  shall  pass  into  the  hands  of  the  Govern- 
ment. ' ' 
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The  will  further  directed  the  use  of  the  money  by  the  Government  in  that  event,  for  cer- 
tain charitable  purposes. 

In  an  administration-suit  brought  by  the  Secretary  of  State  in  Council  against  the 
testator's  brother,  'wife,  and  gi-anddaughter,  for  the  carrying  oiit  of  the  trusts  of  the  will. 

Held,  that  clause  7,  if  it  stood  alone,  would  confer  an  absolute  estate  or  the  daughter's 
daughter  on  the  death  of  the  widow. 

That  the  disqualifications  in  clause  9  must  come  into  operation,  if  at  all,  at  or  before  the 
deatli  of  the  widow  ;  and  that  it  was  unnecessary  to  decide.  Whether,  if  they  had  been 
conditions  subsequent,  they  would  or  would  not  have  been  in  violation  of  Hindu  law. 

Tlie  clause  20  was  supplementary  to  clause  9,  and  tliat  by  it,  the  gift  over  to  the  Govern- 
ment was  to  take  effect,  if  at  all  immediately  u))on  tlie  widow's  death,  in  the  event  of  the 
granddaughter  dying  before  her  without  having  born  a  son,  or  in  the  event  of  the 
granddaughter  being  disqualified  at  the  date  of  such  deatli. 

One  possible  event  not  having  been  provided  for  by  the  will,  viz.,  that  of  the  grand- 
daughter predeceasing  the  widow,  having  borne  a  son,  their  Lordships  did  not  decide  what 
would  happen  on  the  occurrence  of  that  event.  The  rights  of  a  son  yet  unborn  would 
not,  in  the  case  supposed,  be  affected  by  any  judgment  in  these  proceedings. 

Lndy  Langdale  v.  Briggs  S  DeG.  M.  and  G.,  391,  as,  explained  in  the  Tagore  Case  (9  B.  L. 
R.,  377),  approved. 

IVirakessur  Boy  v.  Soshi  Shikurrevsur  Roy,  T.  L.  R.,  9  Cal.,  952. — A  gift  by  will,  attempting 
to  exclude  the  legal  course  of  inheritance  usually  effectual  in  favour  of  such  persons  as  can  take 
to  the  extent  to  which  the  will  is  consistent  with  Hindu  law  and  it  is  a  distinct  departure  from 
that  law   to  restrict  tlie  order  of  succession  to  make  excluding  females. 

See  as  to  facts  of  case  Shoohmoy  Ckiuider  Dass  v.  Monohari  Dnsi,  T.  L.  R.,  11  Cal.,  084 
(P.  C.)  and  also  cases  referred  to  thei'cin. 

The  Hindu  law  does  not  allow  of  such  a  disposition  of  property  as  would  have  been  made 
by  a  testator  whose  intention  -w  as  to  give  to  his  descendants  the  ])rofit  only  of  liis  estate  for  their 
benefit  and  for  the  maintenance  of  religious  services  but  not  to    dispose  of  the  estate  itself. 

The  testator  directed  his  estate  should  remain  intact  jiroviding  for  religious  services  to  be 
kept  up  by  his  family  from  the  profits  of  the  estate,  his  will  being  that  "  his  heir's  sons,  sons' 
sons,  great-grandsons  and  so  on.  in  succession  should  be  entitled  to  enjoy  such  profits.  There 
were  clauses  for  accumulation  of  the  profits  to  a  certain  poition  of  the  estate  and  forbidding 
alienation. 

Held  that  the  testator's  intention  was  not  to  pass  the  estate.  This  was  confirmed  by 
clauses  against  alienation  and  for  the  accumulation  so  long  as  family  should  remain  joint  of  a 
certain  share  of  the  profits,  etc.  This  was  not  a  case  in  whicli  the  testator  having  expressed  an 
mtention  that  his  estate  should  pass,  has  added  a  clause  against  alienation  in  which  case  the 
latter  clause  would  have  been  merely  void. 

Held  accordingly  that  tlie  bequest  was  void. 

Cases  inferred  to  in  this  case  were  as  follows  : — 

Sunatiin  Bysak  v.  Juggut  Soondree  Das'ce.  S  IMoore's  I.  A.,  (5(5 ;  Tagore  v.  Tagore,  9  B.  L. 
R.,  377,  Soorjumoney  Dassi  v.  D,  Mullick,  9  Moore's  I.  A.,  123:  Kumara  Asuna  K.  Deb  v. 
A'.  K.  Del),  2  B.  L.  R.,  O.  C,  11  ;  Krishnamarani  Da.si  v.  Ananda  K.  Bos<\  4  B.  L.  R.,  0.  C, 
231  ;  Ashuio-sk  Dutt  v.  Doorga  Churn  Chatterjee,  I.  L.  R.,  5  Cal.,  438  :  L.  R.,  (5  Ind.  Ap.,  182; 
Tarakeswar  Ray  v.  Kumar  Shoshi  Shikareswar,  I.  L.  R.,  9  Cal.,  952  ;  Eamlall  Mukerjee  v. 
Secy,  of  State,  I.  L.  R.,  7  Cal.,  304. 

Rajendra   Loll   AgarwaUa   v.  Raj  Coomari  Debi,  11  C.  W.  N.,    ()5i — It  is   not  incompetent 
for  a  Hindu  testator  to  direct  accumulations  princi])les  governing  the  validity  of   directions  for  ' 
accumulation  as    amended    and    explained — .imrito  Lall  \.  Sumo  Motive.   1  C.  W.  N.,  345  ;  L 
L.  R.,  24  Cal.,  589  ;  I.  L.  R.,  25  Cal.,  062  ;  Divarknnath  v.  /iaroda   J'ermd,    I.    L.    R.,   4   Cal., 
443  ;  see  further  cases  therein  referred  to. 

This  section  is  a  considerable  restriction  u])on  the  English  law  as  to  accumulation.  For- 
merly, in  England,  the  power  of  preventing  the  vnjoyineut  of  pro])erty  by  diiccting  an  accuinu- 
lation  of  the  annual  proceeds  was  contined  within  tlie  limits  establislied  against  jierpetuities, 
viz.,  for  a  life  or  lives  in  being  and  twenty-one  years.  Tliis  ])ower  Mas,  however,  further  res- 
tricted by  Statute  39  and  40  Geo.  Ill,  c.  98.  in  consetpience  of  the  will  of  a  Mr.  Thelluson.  who 
directed  the  income  of  his  property  to  be  accumulated  during  the  lives  of  all  his  children,  grand- 
children and  great-grandchildren,  who  mre  living  at  the  time  of  his  death,  for  tlic  benefit  of  some 
future  descendants,  who  might  be  living  at  tlie  decease  of  the  survivor  {Thelluson  v.  Woodford, 
4  Ves.,  227),  thus  keeping  strictly  within  the  rule  which  allowed  any  number  of  existing 
lives  to  be  taken  as  the  period  for  an  executory  interest. — \Mlliams'  real  property,  308, 
10th  Edn. 
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By  the  Statute  just  mentioucd,  the  period  of  accumulation  luider  wills  was  limited  to  the 
term  of  twenty-one  years  from  the  death  of  the  testator,  or  during  the  minority  or  respective 
minorities  of  any  person  or  persons  who  should  be  living,  or  en  ventre  sa  nihe  at  the  time  of 
the  death  of  tlie  testator,  or  during  the  minority  or  respective  minorities  of  any  per- 
son or  persons  who,  under  the  will  or  codicil,  would,  for  the  time  being,  if  of  full  age,  be  enti- 
tled to  the  income  directed  to  be  accumulated.  But,  by  s.  2,  exceptions  were  made  for  accumu- 
lations for  tlie  payment  of  debts  of  testators  or  other  persons,  and  also  for  tlie  raising  of  portions 
for  the  children  of  the  testator  or  of  any  other  person  taking  an  interest  under  the  will.  I'his 
provision  for  payment  to  debts  excepted  by  the  Statute  is  Jiot  confined  to  debts  existing  at 
tlie  date  of  the  will  or  at  the  death  of  the  testator,  but  aiJplies  also  to  future  deljts^ — Varlo  v. 
Faden,  27  Beav.,  255.  The  direction  for  the  payment  of  debts  iriust,  however,  be  bond  fide  and 
not  merely  colourable  for  the  purpose  of  evading  the  Act — Ibid.,  p.  265  ;  see  Mathews  v.  KMe, 
L.  R.,  3  Ch.  A.,  (591.  In  the  case  of  portions,  it  has  been  held  that  if  the  accumulation  is  for 
a  class  of  children,  some  of  whose  parents  take  no  interest  under  the  will,  the  exception  does 
not  ap])ly — Eyre  v.  Marsden,  2  Keen,  5fi4.  In  England,  it  is  not  necessary  that  there  shoidd 
be  an  express  direction  to  accumulate,  but  if  an  acciiniulation  necessarily  takes  place  by 
reason  of  the  form  in  which  the  property  is  given,  the  case  falls  within  the  Act — Tench  v. 
Cheese,  6  DeG.  M.  and  G.,  453  ;  Wade-Gery' w  Hundley,  L.  R.,  3  Ch.  D.,  374  ;  McDonald  v. 
Bryce,  2  Keen.,  276  ;  Bedive  [Countess  of)  v.  Uodson,  10  H.  L.  C,  656,  671. 

This  Act  only  allows  accumulation  (1)  where  tlie  property  is  immovable,  and  (2)  wliere 
the  accumulation  is  directed  to  be  made  from  the  death  of  the  testator,  and  the  direction  to 
accumulate  is  valid  in  respect  only  of  the  income  arising  from  the  property  during  the  next 
year  following. 

In  England,  in  case  of  immovable  property,  where  accumulations  are  directed  to  be  made 
from  the  death  of  the  testator,  the  flirection  if  within  the  limits  of  perpetuity  will  not  be  void 
if  it  exceed  the  period  allowed,  but  will  be  valid  to  the  extent  of  the  time  allowed  by  this  Act 
(Re  Lady  Jioslyn's  Trusts,  16  Sim.,  391  ;  Southampton  {Lord)  v.  Hertford  (J/,  of),  2  V.  and  B., 
54;  Scarisbrick  v.  Skelrnersdalc,  17  Sim.,  187  ;  Gorst  v.  Lowndes,  11  Sim.,  434). 

Where  the  testator  directed  that  the  income  of  his  property  should  be  accumulated  for  the 
lerm  of  twenty-one  years  from  his  death,  it  was  hehl  that,  in  computing  the  term  the  day  of  the 
testator's  death  was  to  be  excluded — 'Vebb  v.  Webb,  2  Beav.,  493  ;  Gorst  v.  Lowndes,  11 
Sim.,  434  ;  Lester  v.  Garland,  15  Ves.,  248. 

105.  No  man  having  a  nephew  or  niece,  or  any  nearer  relative,  .shall 
Bequest  to  religious  ^^^ve  power  to  bequeath  any  property  to  religious  or 
or  charitable  uses  charitable  uses,  except  by  a  will  executed  not  less  than 
twelve  months  before  his  death,  and  deposited  within  six  months  from  its 
execution  in  some  place  provided  by  law  for  the  safe  custody  of  the  wills 
of  living  persons. 

Illustration. 

A  having  a  nephew  makes  a  bequest  by  a  will  not  executed,  nor  deposited 
as  required — 

For  the  relief  of  poor  people  ; 

For  the  maintenance  of  sick  soldiers  ; 

For  the  erection  or  support  of  a  hospital  ; 

For  the  education  and  preferment  of  orphans  ; 

For  the  support  of  scholars  ; 

For  the  erection  or  support  of  a  school  , 

For  the  building  and  repairs  of  a  bridge  ; 

For  the  making  of  roads  ; 

For  the  erection  or  support  of  a  church  ; 

For  the  repairs  of  a  church  ; 

For  the  benefits  of  ministers  of  religion  ; 

For  the  formation  or  support  of  a  public  garden. 

All  these  bequests  are  void. 

This  section  does  not  apply  to  Hindus,  etc.,  see  .\ct  XXI  of  1.870,  s.  2. 
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Colgan  v.  Admim.'^triitor-General,  I.  L.  R.,  15  Mad.,  424.^ — ]5i'<|iipst  for  masses  in  Calcutta 
was  held  to  be  valid. 

(S'ee  also  Judnh  v.  Jndah  (5  B.  L.  R.,  43."^),  uliere  it  was  held  the  English  rnle  of  law  which 
prohibits  the  bequest  of  money  for  superstitious  uses  has  no  application  to  India. 

Andreto  v.  Joahini,  2  B.  L.  R.,  0.  C,  148. — A  bequest  of  a  sum  of  money  for  performance 
of  masses  in  Calcutta  is  valid. 

See  also  Bronqhton.  v.  Mv.rrcr.  14  ?>.  L.  11.,  442  ;  Lon.qboUom  v.  Satoor,  1  Mad..  429 ; 
Mcdclms  V.  Broaghlon,  I.  L.  R.,  11  Cal.,  591. 

Fnnaiidra  K.   Milter  v.  AdminiMrd'or  Genera'.   (>  C.  W.  X..  p.  321. — Ciiaritable  jjifts  to 

hospitals  which  are   recognised   as    executing    public  institutions    are   good    charitable   gifts 

provided   always   when    the    Succession    Act    applies  that   the    provisions   of    sec.  105  as  to 
registration  are  complied  witl^.. 

To  validate  sucli  a  gift  it  is  not  necessary  that  the  institution  to  be  benefited  should  be  a 
corporate  body,  it  is  sufficient  if  there  be  some  responsible  authority  charged  with  the  general 
administration  of  tlie  funds  of  the    institution. 

Bai  CJi.adiinhni  v.  Dadi/  Nus'<enra)i}i  Dadi/,  I.  L.  R.,  26  Rom.,  032 — A  testator  directed 
tliat  after  the  deatli  of  his  wife  and  in  default  or  in  failure  of  issue  his  trustees  should  settle 
certain  properties  upon  some  one  or  more  charitable  and  in  institution  calculated  to  i)romote 
the  j)ublic  good  as  they  should  in  their  discretion  think  fit.  IleJd  the  gift  to  be  void  for 
uncertainty. — W iUiam^  v.  Kirshaic,  5  CI.  aiid  F.,  111. 

Adwini>itrnior-Gene.ral  of  Madras  v.  Si)7ipsnn.  T.  L.  R.,  2fi  Mad..  532. — A  testator  by  his 
will  bequeatlied  property  to  charitable  uses  and  died  two  days  afterwards,  leaving  a  widow 
him  surviving.  Held  that  the  bequest  was  valid  as  the  section  refers  to  kindred  only  as  set 
forth  in  the  table  to  sec.  24.  and  has  no  application  to  any  relati;)nship  by  marriage. 

Limji  V.  Bapuji,  I.  L.  R..  11  Bom.,  441. — A  Parsi  by  his  will  directed  that  the  income  aris- 
ing from  a  one-third  share  of  a  bungalow  in  Bombay  should  be  devoted  in  perpetuity  "  to  the 
performance  of  tlie  '  baj  razgar  '  ceremonies  and  the  consecration  of  the  Xirangdin  atul  the 
recitation  of  the  Yezasliin  and  the  annual  gharabir  and  dosla  ceremonies."  Evidence  was 
given  which  showed  that  the  religious  ceremonies  were  performed  among  Parsis  rather  with 
a  view  to  private  advantage  of  individuals  than  for  public  benefit. 

Held  that  trusts  were  void  and  that  direction  not  to  sell  the  properties  was  invalid. 

Mayor  of  Lyons  v.  Advocnte-Genl.  of  Beng(d.  I.  L.  R.,  1  Cal..  P.  C,  303.  In  this  case  the 
doctrine  of  cy  pr<'s  was  discussed,  and  it  was  held  that  on  failure  of  a  specific  charitable  bequest 
jurisdiction  arises  to  act  on  the  ry  vri's  doctrine,  whether  the  residue  be  given  in  charity  or 
not.  unless  ujion  a  construction  of  tlie  will,  a  direction  can  be  implierl  that  becpiest  of  it  fails 
should  go  to  the  residue.     See  also  In  re  H.  F.  Warden,  I.  L.  R.  32  Bom.  214. 

Malchns  v.  Bronqhton,  I.  L.  R..  11  Cal.,  501  :  I.  L.  R.,  13  Cal.,  103.  affirmed  on  appeal.— 
In  this  case  the  testator  bef[ueathed  a  certain  sum  of  money  to  ])rovide  a  fund  for  the 
education  of  boys  at  St.  Paul's  Scliool,  Calcutta.  The  testator  died  in  1807.  In  1864  St. 
Paul's  School  in  Calcutta  was  removed  to  Darjeeling. 

Held  that  the  gift  did  not  lapse  being  a  general  charitable  beifuest. 

Dehshnnhar  v.  Motiram,  I.  L.  R..  18  Bom.,  136.  —  A  bequest  in  favour  of  a  "  Dharmada  " 
is  void  by  reason  of  uncertainty.  The  law  on  this  point  is  the  same  in  the  mofussil  as  in  the 
Presidency  toW!i  (see  English  cases  cited  herein).  lAikshmimnkar  v.  Ynij  Xatli,  I.  L.  R.,  6 
Bom..  24.  referred  to. 

Morarji  v.  Nenhni.  I.  1j.  R..  17  Bom..  351.  Where  a  testator  by  his  will  directed 
certain  rents  to  be  used  "  for  sadavarat  '"  and  where  from  the  wording  of  the  will  it 
ajiiieared  that  the  testator  intended  his  executors  to  establish  a  definite  sadavarat  in 
some  definite  place,  and  not  merely  at  tiuur  discretion  themselves  to  distribute  the  income 
of  the  property  at  any  indefinite  ]ilacc.  and  perhaps  at  many  places  to  Brahmins  and 
travellers.  Held  that  tlie  bequest  to  charity  was  good  and  an  enquiry  was  directed  as  to 
the  place  at  which  the  sadavarat  should  at  the  ])io|>cf  time  be  established  and  a  scheme 
to  be  franipfl. 

Jamnahhai  v.  Kh'nnji  V nllid)das>t,  1.  L.  1!..  14  Bom..  1.  cited. — See  also  English  cases 
citeil  and  referred  to. 

Ad'ninlxtra'or-Geni'ra'  v.  DeSonza.  siut  Xo.  210  of  1003  (see  case  under  sec.  276). —The 
bequest  of  the  residuary  estate  in  this  case  was  for  the  benefit  of  the  East  Indians  in 
Bengal,  and  it  was  h.eld  by  the  lower  Court  that  this  was  a  good  charitable  bequest  and  this 
decision  was  subse(]uently  iqiheld  to  be  good  on  afqienl. 

Rajendrii  Lai  Aqarwallah  v.  Raj  Coomai  Dahi.  1.  !..  II.,  :U  V:\\..  5.— .A  direction  to  spend  in- 
come in  Iccdino:  podi  indigent  Hindu  is  a  valid  charitable  beciuest  under  Hindu  Law. 


S.  105.]  BEQUESTS    TO    CHARITIES.  173 

Kedar  Xuth  Dutt  v.  Atiil  K.  Gho-s,-,  ]2  C.  A\'.  X.,  1083.  —A  ciircctiou  in  ;t  Hindu  will  for 
feeding  and  paying  the  Brahmins  on  the  day  following  the  night  of  Sivarati  is  a  valid  bequest. 

Smith  V.  Massey,  I.  L.  R.,  30  Bom  ,  .300. — This  act  contemplates  only  those  relationship 
which  the  law  recognises  that  is  those  flowing  from  a  lawful  wedlock.  I'he  gift  by  will  of  jcsi- 
due  to  such  charities  as  the  trustees  nuw  think  desiring  is  a  good  gift  the  objects  being  wholly 
charitable. 

Pidiii  Behary  Dutt  v.  Administrator-Goicrnl,  suit  Xo.  808  of  lUOJ. — By  the  judgment  of 
the  High  Court,  dated  lUth  :\[areh  H)07,  it  was  held  that  the  l^equest  in  the  will  of  the 
testator  of  the  family  dwell ini;  lio\i;-e  for  the  iesidence  of  students  stu(l3'ing  iSanscrit  and  for 
temporary  resideiu'c  of  respectable  iliiulus  wiio  came  to  town  for  religious  }>urposes  ami 
for  other  charitable  purposes  as  to  the  defcnciaut  the  A(lmiuistrator-(jenerai  as  executor 
may  seem  best  an(l  proj)er  from  a  religious  ]ioint  of  view  was  a  good  charitable  beqriest 
and  slioidd  be  given  ett'ect   to. 

The  4)bject  of  this  section  is  to  prohibit  death-bed  l,>equests  to  religious  or  charitable  uses 
by  persons  having  near  relations.  Having  regard  to  the  tal)le  of  consanguinity  tixetl  by  s.  24 
of  the  Act,  such  death-bed  bequests  cannot  be  made  by  persons  having  any  of  the  follow  ing 
relations  :  father,  mother,  son,  daughter,  grandfather,  grandmother,  grandson,  grandilaughter, 
brother,  sister  nephew  or  nie(.'e,  except  untler  the  coiulitions  imposed. 

"  Charity  "  has  been  defined  to  be  a  ueiun-al  public  use — ItOics  v.  W iUiam^,  Amb..  (i,")l. 
The  Succession  Act  gives  no  definition,  but  tlie  ilhistrations  to  s.  M)5  show  that  the  tcim 
is  intended  by  the  Legislature  to  have  a  very  v. iile  signiiication.  In  England,  the  preamble 
to  the  Statute  43  Eliz.,  c.  4,  is  generally  referred  to  in  ortler  to  ascertain  what  are  charitable 
uses,  but  although  that  preamble  contains  an  enumeration  of  objects  declared  to  be 
charitable,  that  enumeration  has  not  been  considered  to  be  exhaustive,  and  many  objects 
which  are  not  comprised  in  it  iiave  been  held  to  Ijc  charitable  as  being  within  the  sj)irit  of 
the  Statute. 

The  following"  are  the  various  charitable  objects  enumerated  by  Statute  43  Eli/..,  c.  4  :  re- 
lief of  aged,  impotent,  and  poor  people  ;  maintenauce  of  sick  and  maimed  soldieis  and 
maruiers  ;  schools  of  learning,  free  schools,  and  scholars  in  Universities  ;  re])air  of  bridges, 
ports,  havens,  causew^aj^s,  churches,  seabanks  and  higliwa3's  ;  education  or  prefenr.eut  of 
orphans  ;  towards  relief,  stock,  or  maintenance  for  houses  of  correction,  marritiges  of  poor 
maids,  relief  or  redemption  of  prisoners  or  captives,  aid  for  ease  of  poor  inhabitants  iu 
payment  of  certain  taxes.  Amons;  gifts  for  objects  not  comprised  in  the  above  enunieration, 
but  which  have  been  hehl  to  l)e  charitable  are  the  following,  viz.,  gifts  for  w  idows  and 
orphans,  or  the  poor  of  a  ])lace  {Poivtll  v.  Attoriiey-Creiurtil,  3  Mer.,  48  ;  Tliompsoti 
V.  Corby,  27  Beav.,  tUH)-  for  building  or  endowing  a  hospital  {Pclham  v.  J  luhi'^ov.  2  Ed., 
296),  for  the  erection  of  waterworks  (Jones  v.  Williams;  Amb.,  tial).  towartis  payment  of 
the  national  debt  (Neu-land  v.  Attorney-General,  3  Jler.,  (584)  ;  for  the  encouragement  of 
good  servants  {Loscomhe  v.  W intrrinqham,  13  Beav.,  87).  for  deserving  literary  men,  who 
have  been  unsuccessfid  {T/io«i/;«o«.  v,  Th.ompnon,  1  Col.,  39")  ;  see  further  cases  cited  in  note 
to  Loscombe  v.  Winteriiighai)t,  13  Beav.,  8i)),  and  for  educational  purposes  (Malchiia  v. 
Brotighton,  I.  h.  R.,  11  Cal..  591  :  I.  L.  R.,  13  Cal.,  193:  see  W icktr  v.  Hume,  7  H.  L.  C, 
124 ;  Btaiunoiit  v.  Oliviera,  L.  R.,  4  Ch.,  309).  A  gift  in  favour  of  the  parish  or  of  the 
parishioners  lias  also  been  held  to  be  charitable — Atfor)iey-Geiier(d  v.  Weliton,  L.  R.,  20  Eq., 
348. 

Bequests,  to  be  ^■alid  as  charitable  bequests,  must  be  for  the  benelit  of  the  public 
generally,  or  of  some  section  of  the  public — Attorney-General  v.  Aspiiudl,  2  My.  and  C.  022  ; 
British  Museum  v.  White,  2  S.  and  S.,  590  ;  Leicin  on  trusts,  p.  106,  8th  Edn.  Accordingly, 
a  bequest  to  be  given  in  private  charity  (Ommanncy  v.  Butcher,  1  Tur.  and  R.,  260),  or  for 
the  erection  of  a  private  tomb  or  monument  {I n  the  Goods  of  Bichard,  31  Be&y.,  244:  :  Fouler 
V.  Fowler,  33  Beav.,  616  ;  Hunter  v.  Bullock,  L.  R.,  14  Eq.,  45),  or  for  the  benefit  of  a 
private  company  (Attorney-General  v.  Haberdashers'  Co.,  1  M.  and  K.,  420  ;  Cocks  v.  Manners, 
L.  R.,  12  Eq.,  574)  are  void,  if  offending  asainst  the  rule  of  perpetuities,  and  invalid  as 
charitable  bequests. 

In  England,  by  the  Statute  of  Mortmain  (9  Geo.  Ill,  c.  36),  devises  of  real  estate  or 
personal  property,  savouring,  as  it  is  said,  of  the  realty,  for  charitable  purposes,  are 
prohibited  ;  but  it  has  been  held  that  that  Statute  is  not  operative  in  India — Mayor  of 
Lyons  v.  E.  I.  Comfany,  1  Moore's  I.  A.,  175.  Accordingly,  the  Courts  here  wiU  carry  out 
a  charitable  trust  in  the  nature  of  a  perpetuity  when  the  subject  is  immovable  i)roperty, 
just  as  it  would,  if  it  had  been  merely  personal  property.  See  Broughton  v.  Mercer,  14 
B.  L.  R.,  448,  where  the  testator,  an  Englishman  by  birth  and  domicile,  devised  certain 
immovable  property  in  India  to  trustees  in  perpetuity,  in  trust  for  the  support  of  hospitaU 
in  the  North-Western  Provinces.  The  Court  held  that  'the  devise  was  a  valid  devise  as  being 
a  charitable  trust  vithin  the  scope  of  43  Eliz.,  c.  4. 
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Bequests  for  sucli  objects  of  benevolence  and  liberality  (Morice  v.  Bishop  of  Durham,  10 
Ves.,  522),  or  for  such  charitable  or  benevolent  purpose  as  the  executors  might  agree  upon  (In 
re  Jarnian' f<  Estate.  L.  R.,  8  Ch.  D.,  584),  for  sucli  benevolent  ])urposes  as  the  trustees  in  their 
integrity  might  agree  upon  (James  v.  Allen.  3  Mer..  J 7  :  see  Elli/^  v.  Selby.  1  My.  and  Cr.,  386), 
and  for  acts  of  hospitality  and  charity  (In  re  Hewctt.  4i)  L.  T.  N.  vS..  587).  have  been  held  not  to 
be  valid  cliaritable  gifts.  It  lias  been  held  that  a  friendly  society  is  not  a  cliaritable  institu- 
tion and  tliat  a  gift  to  such  a  society  is  not  a  gift  to  charity — //(  re  Clf(r/c\s  Trust,  J^.  R.,  1  Ch. 
D.,  497  :  see  //(  re  Dutton,  L.  R.,  4  Excli.  D.,  54. 

A  gift  of  a  cup  to  be  given  annually  to  the  most  successful  yacht  of  the  season  being  a  gift 
for  the  encouragement  of  a  mere  sport,  thougli  it  miglit  be  beneficial  to  tlie  public,  is  not  chari- 
table—/*? re  Notta<je  [1895],  2  Ch..  049. 

Societies  for  the  suppression  and  abolition  of  vivisection  are  charities  within  the  letral 
definition  of  the  term  "  Charity  "—In  re  Foreanx.  [1895],  2  Ch.,  501. 

Religious  purposes. — Bequests  for  the  pro])agation  of  religious  doctrines  of  various  sects 
{Shrewsbury  v.  Hornhy,  5  Hare,  406),  for  ministers  of  religion  (Attorney-General  v.  Lawes,  8 
Hare,  32),  for  the  repairs  of  a  churcii  (Hoare  v.  Osborne,  L.  R.,  1  Rq.,  585  ;  see  43  Eliz.,  c.  4), 
have  been  held  to  be  valid. 

The  following  Statutes  in  England  have  relation  to  religious  uses — 23  Hen.  VIII,  c.  10  ;  i 
Ed.  VI,  c.  14  ;  1  W.  &  M.,  c.  15  ;  55  Geo.  Ill,  c.  160  ;  2  &  3  Will.'lV.  c.  115,  s.  1  :  and  8  &  9 
Vic,  c.  59. 

Doctrine  of  cy  pres  as  applied  to  charities. — Charities,  it  issaifi,  are  so  iiighly  favoured  in  law 
that  gifts  to  charities  have  always  received  a  more  liberal  construction  than  tlie  law  will  allow 
in  case  of  gifts  to  individuals — 3IiU.s  v.  Farmer,  1  Mer.,  55.  96  :  Moggridge  v.  Thackwcll, 
7  Ves.,  36  :  2  Story,  Eq.  Jur.,  1165.  In  the  case  of  charitable  bequests,  wlierefrom  the  objects 
being  uncertain,  or  tlie  jiersons  who  are  to  take  not  being  in  esse,  or  the  becjuest  being  inca- 
pable of  being  carried  into  <exact  execution,  or.  for  other  like  causes,  a  literal  execution  becomes 
inexpedient  or  impracticable,  the  Court  will  carry  out  tlie  will  as  nearly  as  it  can  according  to 
the  original  purposes,  or,  as  the  technical  expression  is.  cypres — 2  Story,  Eq.  Jur.,  1169; 
Gower  v.  Mainicnrring,  2  Ves.  Sen..  87-89.  per  Lord  Hardwicke. 

Where  a  charitable  bequest  is  made  to  an  institution  which  does  not  exist,  the  Court  will 
carry  out  the  general  charitable  intent  of  the  testator  by  devoting  the  subject  of  the  bequest  to 
other  charities.  Thus,  in  Longbottom  v.  Satoor  (Attorney-General  v.  Hicks,  3  Bro.  C.  C.  166, 
note),  where  the  testatrix  bequeathed  the  interest  of  a  fund  to  the  "  Calcutta  Armenian 
Orphans'  College  for  the  relief  and  enjoyment  of  the  poor  families,  widows,  orplians.  schools  of 
the  Armenian  nation,"  and  there  was  no  institution  answering  the  description,  the  Court 
directed  the  interest  of  the  funds  to  be  paid  to  two  other  institutions,  the  churcli  of  St. 
Nazareth,  which  distributed  money  to  the  poor  families,  widows  and  orphans  of  the  Armenian 
community,  and  the  Armenian  Philanthro])ic  Academy,  which  educated  gratuitously  the  poor 
and    the  orphans  of  the  same  community^l  ^lad.  H.  C.  R.,  429. 

If  the  objects  of  a  charitable  becpiest  cease  to  exist  after  the  death  of  the  testator  the  Court 
will  sanction  a  new  scheme  for  the  proposal  of  the  fund.  For  cases  in  which  the  Court  will  exe- 
cute the  general  intent  of  the  testator,  see  .ittorney-Gcneral  v.  Ironmongers'  Co..  2  My.  and 
K.,  576  ;  Longford  v.  Gowland,  3  Giff.,  617  ;  Parfitt  v.  Hember.  L.  R..  4  Eq..  443  ;  Sew  v. 
Bonaker,  ibid,  655  ;  Daivson  v.  Snmll.  L.  R.,  18  Eq..  114  :  /))  re  Williams.  L.  R..  5  Ch.  D., 
735.  In  the  case  of  the  Attorney -General  v.  Oglander.  3  Bro.  C.  C,  91,  Lord  Th(;rlo\\  is 
reported  to  have  said  that,  although,  where  a  charity  is  so  given  that  there  can  be  no  objects,  the 
Court  will  order  a  different  scheme  to  be  laid  before  it,  yet,  if  the  objects  may  exist,  though 
they  do  not  at  present,  it  will  not  make  such  an  order.  In  anotiier  case  (Attorney-General  v. 
City  of  London.  1  Ves..  243  :  Ca.,  91  ;  (s.  c.)  I.  L.  R.,  1  Cal.,  P.  C,  303).  where  the  original 
foundation  was  for  the  reception  of  lepers,  and  it  was  found  that  that  disease  had  become  almost 
extinct  in  EnglHiid,  the  Court  directed  a  scheme  to  be  prepared  for  the  future  application 
of  the  rents,  etc.,  of  the  estates,  and  afterwards  confirmed  the  report  of  the  jMaster,  who  had 
approved  of  the  scheme  for  the  application  of  the  revenues  for  the  benefit  of  a  general 
infirmary  existent  in  the  same  county,  but  reserved  a  preference  for  the  admission  of  all 
leprous  patients  who  might  offer  themselves. 

But  where  a  bequest  is  for  the  benefit  of  a  particular  institution  and  that  institution  has 
ceased  to  exist  in  the  testator's  lifetime  the  legacy  cannot  be  ai)plied  cy  pres.  but  will  lapse  and 
fall  into  the  residue — In  re  Eymer  [1895],  I  Ch..  19,  following  Clark  v.  Taylor,  I  Drew.,  642 ; 
Fish  V.  Attorney-General,  L.  R..  4  Eq.,  521  :  see  In  re  Ovey,  29  Ch.  D.,  560  :  Biscoe  v.  Jackson, 
35  Ch.  D.,  460 ':  see  also  In  re  Slevin  [1891],  2  Ch.,  236. 

Where  a  charitable  fund  has.  on  the  object,  for  which  it  was  provided,  becoming  incapable 
of  being  carried  out,  been  applied  cy  prrs  to  an  object  in  itself  beneficial,  the  Court  will  not  sub- 
sequently change  the  application  even  to  a  purpose  identical  with  its  original  object,  unless  it 
is  satisfied  that  tlie  proposed  application  will    be  as   beneficial  as   the  existing   one — Attorney- 
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General    v.  Stewart,  L.  R.,  14  Eq.,  17  :   see  Atfonietj-General  v.  Bishop  of  Worcester,  9  Hare,  328  • 
see  Law  of  Wills  in  India,  pp.  228-232. 

Superstitious  uses. — The  rule  of  English  law  which  prohibits  bequest  of  mone_v  to  super- 
stitious uses  (see  7m  re  Fleetuood  ;  Sidgreaves  v.  Brewer,  L.  R.,  15  Ch.  D.,  594  :  see  l  Ed.  VI,  c. 
14.  23  ;  Henry  VIII.  o,  10:  Cary  v.  Abbot,  7  Ves..  490).  does  nut  apply  to  Ind'vA—J udah  v . 
Judah,  5  B.  L.  R..  433.  Thus,  iti  Andrews  v.  Joakim.  2  B.  L.  R.  (0.  C).  148,  and  Dns  Merces 
V.  Cones,  2  Hyde,  65.  bequests  for  the  performance  of  masses  in  Calcutta  were  held  to  be 
valid — See  Colgan  v.  Ad)ninistrafor-Gcneral,  I.  L.  R.,  15  Mad.,  424. 

Among  Hindus,  to  whom  s.  105  of  the  Indian  Succession  Act  has  not  been  made  to  apply, 
grants  to  superstitious  uses  have  been  repeatedly  enforced  by  the  Privy  Council — Bawtonoo 
Mullick  V.  Ramgopal  Mullick.  1  Kn.  App.,  245  :  Jewan  Doss  v.  Shah  Kvbeerooddten,  2  Moore's 
I.  A.,  390  :  Juggut  Mohini  Dossee  v.  Sokheemoney,  14  Moore's  I.  A.,  289. 

Where  there  was  a  gift  in  a  will  of  a  Hindu  testator  for  Dharm,  i.e.,  religion,  and  Sadavarat, 
i.e..  charity,  the  gift  to  Dhra-ni  being  invalid  (see  Dershunker  v.  Mofiram.  I.  L.  R...  18  Boiii.,  136), 
it  was  held  following  Honre  v.  Osborne  (L.  R..  1  ICq.,  ,585),  that  the  bequest  was  good  to  the 
extent  of  one-half  in  favour  of  Sadavarat,  and  there  being  no  residuary  clause  the  gift  to 
Dhnrm  was  undisposed  of  [Morarji  v.  Neubai,  I.  L.  R.,  17  Bom.,  351  :  see  Vaughan  v.  Thomas, 
L.  R..  33  Ch.  D..  187).  the  modern  tendency  being  it  was  said  to  uphold  as  much  as  possible 
where  charity  was  concerned:  sec  also /«  re  W'Uliayns.  5  Ch.  D..  735:  Dawson  x.  Small, 
L.  R.,  IS  Eq'.,  114. 


PART  XIII.* 

OF  THE  VESTING  OF  LEGACIES. 

106.     Whereby  the  terms  of  a  bequest  the  legatee  is  not  entitled  to  im- 
mediate possession  of  the  thing   bequeathed,  a  right  to 
legacy  when^payment     receive  it  at  the  proper  time  shall,  unless   a  contrarv 
noned°^^^^^^°"    ^°^^      intention   appears  by  the  will,  becomes  vested  in  the 

legatee  on  the  testator's  death,  and  shall  pass  to  the 
legatee's  representatives  if  he  dies  before  that  time  and  without  having 
received  the  legacy.  And  in  such  cases  the  legacy  is  from  the  testator's 
death  said  to  be  vested  in  interest. 

Explanation. — An  intention  that  a  legacy  to  any  person  shall  not  become 
vested  in  interest  in  him  is  not  to  be  inferred  merely  from  a  provision  whereby 
the  payment  or  possession  of  the  thing  bequeathed  is  postponed,  or  whereby  a 
prior  interest  therein  is  bequeathed  to  some  other  person,  or  whereby  the 
income  arising  from  the  fund  bequeathed  is  directed  to  be  accumulated  until 
the  time  of  payment  arrives,  or  fi'om  a  provision  that  if  a  particular  event 
shall  happen,  the  legacy  shall  go  over  to  another  person. 

Ilh(stratio7is. 

(a)  A  bequeaths  to  B  100  rupees,  to  be  paid  to  him  at  the  death  of  C. 
On  A^s  death  the  legacy  becomes  vested  in  interest  in  B.  and  if  he  dies  before 
C,  his  representatives  are  entitled  to  the  legacy. 

Halifax  v.  Wilson,  16  Ves.,  268. 

(6)  A  bequeaths  to  B  100  rupees,  to  be  paid  to  him  upon  his  attaining 
the  age  of  18.     On  A^s  death  the  legacy  becomes  vested  in  interest  in  B. 

(c)  A  fund  is  bequeathed  to  A  for  life,  and  after  his  death  to  B.  On 
the  testator's  death  the  legacy  to  B  becomes  vested  in  interest  in  B. 

*  This  jiart  applies  to  the  wills  of   Hindus,  etc.,  in  the  Lower  Provinces  of  Bengal  and  the 
towns  of  ^ladras  and  Bombaj- — Act  XXI  of  1870,  s.  2. 
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(d)  A  fund  is  bequeathed  to  A  until  B  attains  the  age  of  18,  and  tlien  to 
B.     The  legacy  to  B  is  vested  in  interest  from  the  testator's  death. 

(c)  .4  bequeaths  the  whole  of  liis  property  to  B  upon  trust  to  pay  cer- 
tain debts  out  of  the  income,  and  then  to  make  over  the  fund  to  C.  At  .I's 
death  the  gift  to  C  becomes  vested  in  interest  in  him. 

(/)  A  fund  is  bequeathed  to  A,  B,  and  C  in  equal  shares,  to  be  paid  to 
them  on  their  attaining  the  age  of  18  res]icctively.  with  a  proviso  that,  if  all 
of  them  die  under  age  of  18,  the  legacy  shall  devolve  upon  D.  On  the  death  of 
the  testator,  the  shares  vest  in  interest  in  A,  B,  and  C,  subject  to  be  divested 
in  case  A,  B,  and  C  shall  all  die  under  18,  a]id  upon  the  death  of  any  of  them 
(except  the  last  survivor)  under  the  age  of  18.  his  vested  interest  passes,  so 
subject,  to  his  representatives. 

This  sectiou  applies  to  Hindus,  etc.,  under  the  Hindu  Wills  Art   (XXI  of  ISTU).  i^-  -■ 

This  and  the  next  section  incline  towards  the  En<!;lish  liHAv. 

As  to  contingent  bequests,  see  sec.  ]U7  ;  as  to  conditional  lieqiiests,  see  Pait  XVT. 

In  the  case  of  Bnchnian  v.  Bachman  (I.  L.  R.,  0  All.,  ."iSIS),  there  ■was  a  direction  to  trustees 
to  sell  and  convert  into  money  such  part  of  the  testator's  ])ersonal  estate  as  should  not  consist 
of  money  and  to  divide  the  same  and  the  readynioney  uhicli  uiisht  belong  to  his  estate  aivioug 
the  several  persons  named  in  a  schedule  to  tlie  ui'l.  and  to  pay  the  same  in  the  ^liares  therein 
mentioned,  as,  and  when,  tliey  should  attain  the  a,<;e  of  tA\euty-one  in  the  case  of  iiuile.';,  or,  in 
the  ease  of  females,  when  they  sl'oidd  res|)ectively  attain  tliat  age  or  marry.  'JMie  testator 
also  directed  that  in  the  event  of  any  of  siicli  ])ersons  dying  in  liis  lifetime,  or- at  any  time 
thereafter  "  prior  to  the  said  division  "  leaving  lawful  issue,  sueli  issue  should  be  entitled  to 
the  share  which  their  deceased  parent  would  ha%e  taken.  One  of  the  legatees  who  had 
attained  the  age  of  twenty-one  at  tlie  date  of  the  testator's  death  died  iive  mouths  after  hiia, 
before  payment  of  the  legacy,  and  left  lawful  issue,  and  the  Court  held  that  the  legacy 
vested  in  interest  in  the  legatee  at  the  testator's  deatli,  but  that  upon  his  having  died  prior 
to  the  division  of  the  estate,  it  became  divested.  The  ''  division  "  of  the  testator's  estate 
was  held  to  mean  the  ascertainment  of  the  amount's  allotable  to  the  share  of  each  legatee 
after  the  conversion  of  the  estate  into  money — See  Collisoii  v.  Barber.  L.  R..  12  Ch.  I).,  834: ; 
Chastouv.  Seago,  L.  R.,  IS  Ch.  D.,  218  :  Spencer  v.  DiicktcortL  L.  R.,  18  Ch.  D.,  034. 

Cally  Xath  Naugh  Chowdry  v.  Chundcr  Naih  Namjh  Choirdr;/.  I.  L.  R.,  8  Cal.,  379.— 
Among  Hindus  where  there  is  a  present  gift,  the  fact  tliat  the  estate  is  subject  to  ]):ntial  trust  or 
charges  will  not  postpone  the  vesting  in  possession. 

Harris  v.  Brown,  I.  L.  R.,  28  Cal.,  621. — A  testator  died  in  18.)7  having  a  will  dated  January 
1857,  cl.  11,  of  whicli  i)rovided  that  all  his  residuary  estate  "  shall  descend  in  equal  shares  to 
the  eldest  son,  to  be  born  to  each  of  the  daughter  of  my  late  brother  who  are  now  alive. 
The  sons  of  those  daughters  shall  after  their  birth  remain  luider  the  control  of  the  exe- 
cutor until  they  attain  majority  at  the  expiry  of  21  years,  and  whenever  the  eldest  sou  of 
any  of  the  ladies  shall  attain  majority,  the  executor  will  make  over  his  share  to  him  to  liis 
satisfaction."  By  cl.  15  of  the  will  the  testator  declare  that  "  until  the  majority  of  whoever 
may  be  the  eldest  at  the  time  amongst  the  sons  of  my  brother's  daughters,  the  estate 
shall  remain  in  the  hands  of  the  executor  absolutely  and  for  all  purpose." 

At  the  time  of  the  testator's  death  two  daughters  of  his  brother  were  living,  of  whom  0 
was  married  and  F  unmarried.  C  had  a  son  born  in  1858,  who  wiis  held  to  be  21  years 
of  age,  and  to  whom  on  attaining  21  years  a  moiety  of  the  estate  was  made  over.  F 
married  W  in  1878,  the  only  issue  of  the  marriage  being  a  son  born  in  1883,  who  lived  only  a 
few  hours. 

Held  by  Privy  Cotincil  :  — 

That  a  moiety  of  the  estate  vested  in  the  sons  of  C  and  /'  c.n  their  birth.  The  vesting  of 
the  estate  in  the  son  was  not  suspended  by  the  direction  that  the  estate  should  remain  in  the 
hands  of  the  executor  who  should  "  make  over  the  share"  of  each  on  his  attaining  21  years  ; 
those  words  merely  pointed  to  the  pos.session  and  enjoyment  of  the  -shares  which  had  already 
vested. 

DeSouza  v.  Vuz,  I.  L.  R..  12  Bom.,  137. — The  testator  by  his  will  devised  his  estate  to  his 
executors  upon  trust  to  realise  sums  and  invest  proceeds  thereof  and  directed  :  (1)  *'  The  divi- 
dends to  be  applied  at  the  discretion  of  my  executors  towards  maintenance  and  education  of  my 
children  until  each  of  my  sons  attains  the  age  of  21  years,  and  when  his  or  their  share  shall  be 
paid  unto  him  or  them  ;"     (2)  I  desire  further  that  whatever  may  be  remaining  of  the  moneys 
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collected  bj^  my  executors  after  all  my  sons  shall  have  attained  the  age  of  21  years  and  after  my 
daughters  shall  have  been  married  shall  be  distributed  after  deducting  Rs.  2.000  as  dowry 
ffiven  to  two  daughters  in  equal  parts  hetween  my  sons  and  daughters  that  may  be  surviv- 
ing at  the  time  :  (3)  in  case  any  of  my  children  shall  happen  to  die  under  21  years  that  I  give 
and  bequeath  the  share  or  shares  of  him.  her  or  them  so  dying  unto  the  survivors  or  survivor 
of  them. 

Held,  that  gifts  to  the  sons  in  first  clause  was  a  gift  of  his  share  of  the  dividends  to  each  son 
on  his  attaining  21  years  of  age,  and  that  by  such  gift  his  share  of  the  corpus  became  vested  in 
each  son  when  he  attained  that  age. 

Held,  that  the  provisions  of  the  third  clause  which  related  to  distribution  did  not  divest 
the  shares  so  vested,  clear  words  must  be  used  to  divest  an  estate  once  vested. 

Held,  that  such  of  the  da^ighters  only  as  were  surviving  at  the  period  of  distribution 
specified  in  the  second  clause  were  entitled  to  share  in  the  estate. 

Llond  V.  Webb,  I.  L.  R.,  24  Cal.,  44. — When  a  testator  who  died  in  1896  bequeathed  the 
whole  oit  his  property  with  the  exception  of  an  annuity  to  his  wife  of  £250  i)er  annum  and  cer- 
tain other  specific  legacies  to  liis  only  son  wiio  had  attained  majority  at  his  father's  death, 
but  subject  to  the  restriction  that  he  should  not  be  allowed  to  enjoy  it  till  1900,  and 
appointed  two  trustees  to  carry  out  his  wishes. 

Held,  the  son  took  an  immediate  vested  interest  and  that  condition  restricting  immediate 
enjoyment  was  a  condition  repugnant  and  was  invalid.  See  Weatherall  v.  Thornburgh, 
L.  R.,  8  Ch.  D.,  261. 

Gosani  Shivgar  Dayagar  v.  Rivett  Canute.  I.  L.  R..  13  Bom.,  463. — The  testator  by  his  will 
constituted  his  two  disciples  S  and  J  his  heirs  (aged  18  and  11.)  '  "  Subject  to  the  conditions 
written  below,  and  he  directed  that  out  of  net  income  of  his  estate  his  trustees  should  expend 
Rs.  500  every  year  for  the  maintenance  of  each  disciple,  and  that  when  •/  should  attain  30  years 
the  trustee  should  give  him  net  residue  of  estate  remaining  at  that  time  or  in  case  of 
J's  death  should  give  it  to  S. 

Held,  property  vested  in  J  on  testator's  death,  but  only  for  a  life-estate  and  that  the  direc- 
tions for  postponement  of  enjoyment  after  coming  of  age  division  must  be  disregarded  and 
that  subject  to  payment  of  allowance  to  S  the  income  of  property  must  be  paid  to  J  retaining 
the  corpus  until  he  attained  30.     Gosling  v.  Goslfng,  Johns,  265,  followed. 

Husenbhoy  Ahmedbhoy  v.  Ahmeilbhoy  Habibhhoy,  I.  L.  R.,  26  Bom.,  319. — Where  a  will 
confers  an  absolute  gift  but  directs  that  the  property  so  given  shall  not  be  made  over  to  the 
legatee  until  he  has  attained  a  certain  age  beyond  the  period  of  his  majority,  such  direction  is 
inoperative  unless  the  will  confers  an  interest  in  the  property  upon  some  person  for  the  inter- 
vening period  ;  and  the  legatee  is  entitled  to  have  the  property  on  attaining  majority. 

Surendra  Natk  Ghose  v.  Kala  Chand  Banerjee,  12  C.  W.  X..  668.— A  Hindu  by  his  will 
gave  his  wdow  a  life-interest  in  a  house  provided  that  on  her  death  their  adopted  son  should 
have  the  house;  nrovided  he  was  of  good  character  and  obedient  to  the  widow.  Held  that  the 
condition  was  a  condition  precedent  to  the  adopted  son  taking  under  the  will  and  was  not  void 
for  vagueness.  The  adopted  son  had  a  contingent  reversionary  inteiest  in  the  house  during  the 
widow's  life-time  and  this  was  inalienable.  Tateisal  v.  Howell,  Merinal's  Report.  26,  followed. 
See  also  3  C.  W.  N.,  415. 

Srinivasa  v.  Dandrtyudapani,  I.  L.  R.,  12  Cal.,  411. — A  will  made  by  a  Hindu  contained 
following  "I  bequeath  to  my  elder  daughter  Rs.  25,000  subject  to  the  condition  that  she  shall 
invest  same  in  lands  and  enjoy  produce  and  shall  transmit  corpus  to  her  male  descendants. 
Within  one  month  after  death  his  eldest  daughter  was  delivered  of  a  son.  She  died  subsequent- 
ly, leaving  plaintifi',  her  husband  but  no  male  issue  surviving. 

Held  that  the  daughter's  son  never  acquired  a  vested  interest  in  the  bequest. 

Tara  Churn  Chaiterjee  v.  Suresh  Ch.  Mukerji,  I.  L.  R..  17  Cal.,  122.— Held  that  a  direction 
by  testator  to  make  over  whatever  remained  of  his  estate  after  payment  of  debts  to  testator's 
son  "when  he  comes  of  age"  had  the  effect  of  a  gift  to  that  son  operating  at  that  time. 

Chunilal  v.  Bat  Mitli,  I.  L.  R..  24  Bom.,  420. — A  Hindu  died  leaving  a  will  which  provided 
"After  my  death  my  wife,  if  she  be  alive,  is  the  rightful  heir,  and  if  she  be  not  alive  and  after  the 
death  of  my  wife  my  daughter  Bai  Nathi  is  my  rightful  heir. 

Testator  died  in  1894,  Nathi  in  1895  and  the  wife  in  1897.  Thereupon  testator's  step- 
mother claimed. 

Held  that  Nathi  took  an  estate  vested  in  interest  from  testator's  death  which  would  pass 
to  her  heirs  on  her  death  and  step-mother  would  have  no  title. 

H, SA  12 
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See  also  the  following  cases  : — LnUu  v.  Jarjmohan.  I.  L.  R.,  22  Bom..  400;  Jairam  Narronji 
T.  Kuverhai,  I.  L.  R.,  9  Bom.,  491;  Kolla  Subramuniam  Ghetti  v.  Thellmi(iyril:alu  S.  Chetli,  I.  L. 
R.,  4  Mad.,  124. 

A  person  takes  a  vested  interest  in  real  or  personal  estate  when  he  acquires  a  proprietary 
interest  in  it,  either  in  possession  or  remainder  which  is  not  subject  to  any  condition  precedent. 
A  vested  interest  may  be  absolute  or  subject  to  a  condition  subsequent  which  causes  it  to  be 
divested  on  the  happening  of  some  event.  A  vested  interest  which  is  not  subject  to  be 
divested  by  death  before  the  party  becomes  entitled  to  the  actual  possession  is 
transmissible  like  any  other  property  (Undekhill  and  Strahan). 

As  to  whether  a  gift  is  to  be  considered  as  vested  or  contingent  depends  entirely  on  the 
donor's  intention,  and  where  there  is  no  ambiguity  tliat  intention  must  determine  the 
intention  where,  however,  it  is  silent  or  is  ambiguous,  the  following  rules  may  be  applied  : — 

1, If  enjoyment  is  postponed  merely  for  convenience  of  the  estate  or  to  allow  of  an  in- 

tervenin<^  or  limited  interest  it  is  to  be  considered  as  vested. 

2. If  the  postponement  is  for  reasons  personal  to  the  donee  the  gift  is  to  be  considered 

as  contingent  . 

3_ If  the  language  is  ambiguous  the  following  facts  tell  in  favour  of    vesting  — 

(a)  the  fact  that  the  donor  has  made  a  distinction  between  the  gift  and  time  of  payment 

of  it : 
{h)  the  fact  that  the  intermediate  interest  is  given  to  the  donee; 

(f )  the  fact  that  the  gift  has  been  directed  to  be  severed  from  the  general  estate  and  held 
in  trust  together  with  accumulation  of  income  for  the  legatee  : 

(d)  the  fact  that  the  gift  is  a  residuary  gift ; 

(e)  the  fact  that  after  a    gift  to  a  class  at    a    given    age   the  donor    directs    that  the 

shares  of  those  dying  under  age  shall  go  to  the  survivors  ; 

(/)  the  fact  that  after  a  gift  at    a  given    age    the  donor  makes  a   gift  over  one  another 
contingency  (as  death  under  the  given  age  without  issue). 

4.  If  the  distribution  is  postponed  until  the  youngest  member  of  a  class  shall  attain  a 
given  age  ;  then  the  reasons  for  postponement  being  partly  for  convenience  of  the  estate  and 
partly  personal  to  each  donee,  every  membVr  of  the  class  will  take  a  vested  interest  upon 
attaining  the  given  age,  notwithstanding  that  he  may  die  before  the  youngest  attains  the 
given  age,  or  that  the  youngest  child  may  fail  to  attain  that  age. 

5.  Where  an  xdterior  gift  is,  in  terms,  to  arise  on  the  failure  of  a  prior  interest  in  a 
particular  manner,  it  will  not  be  construed  as  contingent  upon  the  failure  taking  place  in  the 
manner  mentioned,  but  will  be  vested  and  take  effect,  although  the  mode  in  which  the  prior 
interest  fails  was  not  precisely  provided  for. 

6.  The  above  rules  may  be  negatived  either  expressly  or  impliedly  by  context. 
Two  positive  rules  have  been  established  by  the  Courts  of  Equity — 

1 .  That  a  bequest  to  a  person  payable  or  to  be  paid  at  or  when  he  shall  attain  a  particular 
age  confers  upon  him  a  vested  interest  immediately  on  a  testator's  death. 

2.  Tliat  if  the  words  payable  or  to  be  paid  are  omitted  and  the  legacies  are  given  AT  or 
if,  when,  in  case,  or  provided  a  particular  age  be  attained  such  expressions  annex  the  time  to  the 
substance  of  the  legacy  and  make  the  legatee's  right  to  it  dependent  on  his  being  alive  at  the 
time  fixed  for  payment.     . 

Jackson  v.  Jackson,  1  Ves.  Sen.,  217. — The  testator  bequeathed  to  his  son  £400  to  be  paid 
Mm  at  the  end  of  one  year  after  testator's  death,  and  the  further  sum  of  £100.  at  the  death  of 
his  mother.     The  son  died  before  the  mother. 

Held  that  he  took  a  vested  interest  in  the  £100  and  that  time  of  payment  was  only  post- 
poned 

Balger  v.  Mackell,  5  'Ves.,  509. — The  testatrix  gave  her  residuary  estate  to  Catherine,  the 
daughter  of  James  Winter  and  to  the  lawful  children  of  her  brothers,  John  and  James 
Snowden.  in  equal  shares,  the  shares  of  the  sons  with  the  interest  or  accumulations  to  be  paid 
at  their  ages  of  21  and  daughters  at  21  or  marriage. 

John  Snowden  died  without  issue.  James  died  leaving  two  sons,  neither  of  whom  attained 
21  years. 

It  was  held  that  the  two  sons  took  vested  interests  and  that  the  present  was  a  mere  bequest 
of  the  residue  of  personal  estate  ytayable  at  21,  so  that  the  rule  as  to  vesting  must  take  place. 

The  rule,  however,  it  must  be  borne  in  mind,  is  subject  to  the  intention  of  the  testator,  and 
if  upon  construing  the  whole  will  it  appears  the  testator  meant  the  time  of  payment  to  be  the 
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time  when  the  legacy  should  vest,  no  interest  will  be  transmissible  to  the  executors  or  adminis- 
trators if  the  legatee  dies  before  the  period  of  payment,  although  the  words  payable  or  to  be 
paid  be  employed  in  the  wiW—Mackell  v.  Winter,  3"Ves.,  536  :  Hunter  v.  Judd,  4  Sim.,  455. 

If  the  testator  desires  that  the  legacies  shall  not  vest  his  intention  must  be  expressed  with 
certainty  so  as  to  prevent  the  operation  of  the  general  rule — Martin  v.  Martin,  L.  R.,  2  Eq.,  404; 
Uutche>ion  v.  Mannington.  1  Ves.,  365  ;  Booth  v.  Booth,  4  Ves..  399  ;  In  re  Drey,  30  C.  D.,  507. ' 

For  further  information  on  the  subject — see  Williams  on  Executors,  10th  Edn.,  Vol.  I, 
p.  970,  et  seq. 

The  law  in  England,  as  already  stated  in  the  notes  to  s.  91,  -supra,  always  leans  in  favour 
of  early  vesting.  See  Duffield  v.  Duffield.  3  Bligh..  N.  S..  260.  This  is  especi'allv  the  case  with 
regard  to  real  property,  the  vesting  of  which  is  governed  by  the  Common  law.  The  rules  in 
England  as  to  legacies  of  personalty  have  been,  to  a  great  extent,  borrowed  from  the  canon  law 
— see  judgment  in  Hanson  v.  Graham,  6  Ves.,  239. 

This  and  the  next  section  seem  to  incline  towards  the  English  Common  Law. 

Estates  and  interests  in  property  may  be  (1)  vested  in  possession,  (2)  vested  in  interest,  but 
not  in  possession,  (3)  contingent,  or  (4)  conditional.  A  bequest  is  vested  in  possession  when 
there  is  a  present  right  to  the  immediate  possession  or  enjoyment,  see  s.  91,  supra  ;  vested  in 
interest,  but  not  in  possession  where  there  is  a  present  indefeasible  right  to  the  future  posses- 
sion or  enjoyment,  as  in  the  case  of  a  devise  to  -4  for  life,  remainder  to  ~B,  where  the  bequest  to 
B  is  vested,  and  in  the  event  of  his  death  transmissible  to  his  representatives. 

Bequests  vested  in  interest,  but  not  in  possession,  may  be  so  vested,  subject  to  being 
divested,  as  where  there  is  a  present  right  defeasible  on  the  happening  of  a  specified  event 
— e.g.,  wliere  there  is  a  gift  to  an  infant  with  remainder  over  in  the  event  of  his  dving  under 
twenty-one,  in  which  case  the  infant  has  a  vested  interest  subject  to  be  divested  on  his  death 
under'age.  See  O'Mahone;/  v.  Burdett,  L.  R.,  7  H.  L.,  388,  and  the  explanation  and  illustration 
(/)  to  this  section  :     under  a  devise  to  .4  for  so  long,  and  until  her  son  B  attained    the  age  of 

twenty-one,  and  after  he  shall  have  attained  that  age  to  B  in  fee,   B   takes  a  vested    interest 

Taylor  v.  Biddall.  2  Mod..  289.  see  illustration  {d).  In  this  case,  the  estate  is  given  to  B  is  in 
fact  a  remainder  taking  effect  on  the  determination  of  the  preceding  estate. 

A  devise  to  A  provided  she  lives  to  attain  twenty-one,  was  held  to  be  vested  subject 
to  being  divested  by  A' s  death  before  that  age — Simmonds  v.  Cock,  29  Beav.,  455. 

Where  a  testator  gave  real  and  personal  estate  to  M.  H,  her  heirs,  executors,  adminis- 
trators, and  assigns,  absolutely  if  she  should  be  living  at  the  death  of  testator's  wife  ;  but  in 

case  M  H  should  die  in  the  lifetime  of  the  testator's  wife  without  leaving  issue,  then  over. it 

was  held   that  J/  H  took  an  absolute  interest,  liable   to  be  divested  onlv  in  the   event  of  her 
death  in  the  lifetime  of  the  testator's   widow  without  leaving  issue — Finch   v.  Lane,  L.  R. 
10   Eq.,  501  :  Phippfs  v.  Acker.'i.  9  CI.  and  Fin.,  58.     Under  a  devise  to  a  widow  for  life  if  she 
does  not  marry,  and  if  she   marry   again,    over,    the  gift  over  vests  immediately  and  takes 

effect  either  on  the  death  or  marriage,  and  is  not  contingent  upon  the  latter  event Lvxford  v. 

Cheeke.  3  Lev.,  126  :  il/eerfs  v.  Wood,  19  Beav..  215.     Similarly,  a  gift  over  followino-   a  ^ift 

to  A   for  life,   or   until  he   becomes   bankrupt,    takes   effect  either  on  death  or  bankruptcy 

Etrhefi  v.  Etches.  3  Drew.,  441.  But  a  different  construction  will  be  given  if  the  gift  over  is 
solely  dependent  on  marriage  or  bankruptcy — Shefield  v.  Lord  Orrery  3  \tk  '>S''*  •  see  also 
Vnderhill  v.  Eoden.  L.  R..  2  Ch.  D..  494. 

It  is  an  established  rule,  where  a  testator  gives  a  woman  a  life-interest,  if  she  so  lonf^  re- 
mains unmarried,  and  then  directs  that  in  the  event  of  her  marriage  the  property  shall  go  over 
to  another,  that,  although  according  to  strict  language  the  gift  over  is  expressed  only  t^o  take 
effect  in  the  event  of  the  marriage  of  the  tenant-for-life,  "the  gift  over  is  to  take  effect  even 
though  the  tenant-for-life  does  not  marry — Eaton  v.  Heicitt,  2  Dr.  and  Sm.,  184,  192  :  Browne 
\.  Hammond,  Joh.,  210,  214;  Vnderhill  \.  Roden,  L.  R.,  2  Ch.  D.,  494;  see  Stanford  y 
Stanford,  34  Ch.  D.,  362,  p.  365. 

It  is  not  necessary  that  the  gift  over  should  be  indefeasible.  Thus,  under  a  devise  to  A, 
and  if  he  die  without  issue  to  B,  if  A  die  without  issue,  the  gift  to  B  will  take  effect,  and  if  he 
should  predecease  A,  his  interest  will  devolve  upon  his  heirs — Pinbery  v.  Elken,  1  P.  W.,  563  ; 
Barnes  v.  Allen,  1  Bro.  C.  C,  181.  Illustration  (/)  is  an  example  of  the  proposition  thus 
stated. 

Contrary  intention. — If  the  testator  himself  direct  that  a  legacy  shall  vest  in  interest  at  a 
particular  time  {Glanvill  v.  Glanvill,  2  Mer.,  38),  or  direct  that  the  legatee  shall  take  if  he  attain 
a  particular  age,  but  not  otherwise  (Knight  v.  Cameron,  14  Ves.,  389).  the  legacy  will  not  vest 
before  the  time  fixed.  But  a  declaration  that  legatees  shall  become  beneficially  interested  at  a 
particular  time,  is  not  equivalent  to  a  direction  that  tiieir  interests  shall  vest  at  that  time. 
Such  a  declaration  refers  only  to  vesting  in  possession — McLachlan  v.  Taitt,  28  Beav.,  407. 
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The  -word  '  vested/  however,  is  sometimes  held  to  be  used  in  the  sense  of  '  payable,' 
•where  the  shares  of  members  of  a  class  are  directed  to  be  vested  at  a  particular  time,  and  there 
is  a  gift  over  to  the  other  members  of  the  class  of  the  shares  of  those  dying  before  that  time 
•without  issue — Taylor  v.  Frobtsher,  5  DeG.  and  S.,  191  ;  Re  Edmonstou' s  Estate,  L.  R.,  5 
Eq.,  389  ;  Williams  v.  Haythorne,  L.  R.,  6  Ch.,  782. 

Where  a  testator  devised  lands  to  T  for  life,  and  from  and  ajtcr  his  decease  to  his  eldest  son 
if  he  should  arrive  at  the  age  of  twenty-one  years,  and  in  default  of  his  having  a  son,  over,  the 
Court  of  appeal  held  that,  on  the  death  of  T,  the  eldest  son  took  an  estate  in  fee  liable  to  be  di- 
vested on  his  death  under  age — Andrew  v.  Andrew,  L.  R.,  1  Ch.  D.,  410  :  see  In  re  Jobson,  44  Ch. 
D.,  154.     The  words  '   from  and  after  '  were  held  to  mean  immediately  after. 

There  is  a  presumption,  it  seems,  in  favour  of  the  vesting  of  residuary  bequests — Booth  v. 
Booth,  4  Ves.,  399  ;  Jones  v.  Mackilwain,  1  Russ.,  220. 

Where  a  sum  is  directed  by  a  testator  to  be  paid  at  a  given  epoch,  such  as  the  legatees  at- 
taining twenty-one  or  marriage  coupled  with  a  limitation  to  some  one  for  life,  so  that  the  legacy 
does  not  become  vested  in  possession  until  the  death  of  the  tenant  for-life,  and  there  is  also  a 
f^ift  over,  the  Coiirts  in  England  have  been  in  the  habit  of  regarding  the  two  circumstances 
of  attaining  twenty-one  and  surviving  the  tenant-for-life  in  the  following  manner  : — The 
first  circumstance,  that  of  attaining  twenty-one  is  considered  personal  to  the  donee,  and 
the  second,  that  of  surviving  the  tenant-for-life  one  which  affects  the  arrangement  of  the  estate 
by  which  payment  is  postponed  until  after  the  life-estate  has  determined,  and  in  deter- 
mining when  the  shares  becomes  vested,  the  Courts  have  disregarded  the  postponement  as  to 
the  estate  and  looked  at  the  personal  period  only  which  is  pointed  out — Mendham  v.  Williams, 
L.  R.,  2  Eq.,  396,  per  Pack  Wood,  V.  C.  :  Walker  v.  Main,  1  Ves.  Sen.,  208  ;  Emperor  v.  Rdfe, 
13  Sim.,  561  ;  Mocatto  v.  Undo,  9  Sim.,  56.  The  principle  turns  upon  the  desire  not  to  post- 
pone the  vesting  of  the  interest  given  and  not  to  make  it  depend  upon  the  accident  of  the  legatee, 
surviving  the  tenant-for-life. 

In  Mendham  v.  Williams  (L.  R.,  2  Eq.,  396),  the  testator  devised  his  real  estates  to  his 
widow  for  life,  and  after  her  death  directed  the  executors  to  sell  and  divide  the  proceeds 
equally  between  his  seven  children,  the  shares  of  his  three  sons  to  be  vested  in  them  respectively 
when  and  as  they  should  attain  twenty-one.  and  the  shares  of  his  four  daughters  to  be  vested 
interests  in  them  when  and  as  they  attained  that  age  or  married.  There  was  a  direction,  also, 
that  diiring  the  minorities  of  his  children  their  shares  were  to  be  invested  and  applied  towards 
their  maintenance,  and  it  was  provided  that  in  case  any  of  the  children  should  die  leaving 
issue  lawfully  begotten  "  before  the  share  of  such  child  or  children  so  dying  as  aforesaid  should 
become  due  and  payable,"  the  share  was  to  be  equally  divided  "  among  all  the  issue  of  such  child 
or  children  as  and  when  such  issue  shall  attain  the  said  age  of  twenty-one  years,"  the  inter- 
est of  such  child  so  dying  leaving  issue  to  be  applied  for  the  advancement  of  such  issue  during 
minority.  One  of  the  testator's  daughters  died  in  the  lifetime  of  the  testator's  widow,  and 
leaving  an  infant  child  and  having  assigned  her  share  by  way  of  mortgage.  It  was  held 
that  the  words  "  due  and  payable  "  did  not  postpone  the  vesting  of  the  sliare  until  the  death 
of  the  tenant-for-life  and  that  the' assignee  of  the  deceased  daughter  was  entitled,  and  not  her 
infant  child,  under  the  gift  over.  So,  in  a  later  case  (Partridge  v.  Baylis,  L.  R..  17  Ch.  D.,  835), 
the  testator  bequeathed  an  annuity  to  his  daughter  and  directed  that  after  her  deatli  the  trus- 
tees should  hold  £2,000,  part  of  the  fund  set  apart  to  secure  the  annuity  upon  trust  to  pay  and 
divide  the  same  unto  and  equally  between  the  child  and  children  of  the  daughter  as,  and  wlien 
they  should  respectively  attain  twenty-one,  and  in  case  any  of  the  ciiildren  sliould  die  before 
their  shares  should  become  "  payable  as  aforesaid,"  the  share  or  shares  of  him.  her  or 
them  so  dying  should  be  paid  to  the  survivor  or  survivors  of  them  equally,  if  more  than  one, 
and  if  but  one,  the  whole  to  that  one,  with  power  for  the  trustees  during  the  respective 
minorities  of  the  children  to  apply  the  income  of  their  shares  towards  their  maintenance 
and  education  ;  and,  if  all  the  children  should  die  under  twenty-one  without  leaving  issue, 
there  was  a  gift  over.  The  Court  held  that  the  children's  shares  absolutely  vested  at 
twenty-one  and  were  not  divested  by  subsequent  death  without  issue  in  the  lifetime  of 
their  motlier— See  In  re  Wilmotfs  Trusts,  L.  R.,  7  Eq.,  532  :  Day  v.  Raddiffe.  3  Ch.  D., 
654  ;  see  also  Wakefield  v.  Mo§et,  L.  R.,  10  H.  L.,  422. 

Section  54  of  the  Indian  Succession  Act,  like  s.  15  of  the  Wills  Act.  enacts  that  gifts  to  an 
attesting  witness  or  to  the  wife  or  husband  of  an  attesting  witness  shall  be  void,  but  neither 
Statute  directs  that  the  gift  is  to  be  treated  as  if  it  were  stuck  out  of  the  will.  Accordingly,  in 
a  case  where  there  was  a  gift  to  A  for  life  which  was  void  because  of  A' s  wife  having  attested 
the  will,  and  it  was  directed  that  at  A's  death  the  capital  and  income  of  the  fund  should  be  paid 
to  child  or  children  of  A,  in  equal  shares,  with  gifts  over  in  case  A  should  die  without  leaving 
issue  living  at  his  death,  and  A  had  no  children,  it  was  held  that,  until  A  had  a  child,  the  gifts 
upon  the  determination  of  ^'s  life-estate  could  not  be  accelerated,  and  that,  during  the  life  of 
.4  and  so  long  as  he  had  no  ciiildren,  the  income  of  the  trust-funds  was  undisposed  of,  and 
could  not  be  accumulated  for  the  benefit  of  the  persons  contingently  entitled  in  remainder — 
In  re  Townsend's  Estate,  L.  R.,  34  Ch.  D.,  357  ;  Law  of  Wills  in  India,  pp.  237-8. 
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107.     A  legacy  bequeathed  in  case  a  specified  uncertain  event  shall  hap- 
Dt     ofvestine     P®'^  ^^^^  ^^^  ^®^^  until  that  event  happens.     A  legacy 
when  legacy  is  con      bequeathed  in  case  a  specified  uncertain  event  shall  not 
cified'^'^u'n'c  e  r%  a  in     happen  does  not  vest  until  the  happening  of  that  event 
event.  becomes  impossible.     In  either  case,  until  the  condition 

has  been  fulfilled,  the  interest  of  the  legatee  is  called  contingent. 

Exception. — Where  a  fund  is  bequeathed  to  any  person  upon  his  attaining 
a'particular  age,  and  the  will  also  gives  to  him  absolutely  the  income  to  arise 
from  the  fund  before  he  reaches  that  age,  or  directs  the  income,  or  so  much  of 
it  as  may  be  necessary,  to  be  applied  for  his  benefit  ;  the  bequest  of  the 
fund  is  not  contingent. 

Illustrations. 

(a)  A  legacy  is  bequeathed  to  D  in  case  A,  B,  and  C  shall  all  die  under 
the  age  of  18.  D  has  a  contingent  interest  in  the  legacy  until  A,  B,  and  C  all 
die  under  18,  or  one  of  them  attains  that  age. 

(6)  A  sum  of  money  is  bequeathed  to  yl  "  in  case  he  shall  attain  the 
age  of  18,"  or  "  when  he  shall  attain  the  age  of  18."  A''s  interest  in  the 
legacy  is  contingent  until  the  condition  shall  be  fulfilled  by  his  attaining 
that  age. 

See  Stapieton  v.  Cheales,  Pr.  Ch.,  315.  It  is  said  the  word  '  when  '  cannot  be  considered  so 
strongly  indicative  of  contingency  as  the  words  '  provided  '  or  '  if  ' — Dufpeld  v.  Duffleld,  3  Bli., 
N.  S.,  331. 

(c)  An  estate  is  bequeathed  to  A  for  life,  and  after  his  death  to  B,  if  B 
shall  then  be  living,  but  if  5  shall  not  be  then  living,  to  C.  A,  B,  and  C 
survive  the  testator.  B  and  C  each  take  a  contingent  interest  in  the  estate 
until  the  event  which  is  to  vest  it  in  one  or  in  the  other  shall  have  happened. 

(d)  An  estate  is  bequeathed  as  in  the  case  last  supposed.  B  dies  in 
the  lifetime  of  A  and  C.  Upon  the  death  of  B,  C  acquires  a  vested  right  to 
obtain  possession  of  the  estate  upon  A''s  death. 

(e)  A  legacy  is  bequeathed  to  A  when  she  shall  attain  the  age  of  18, 
or  shall  marry  under  that  age  with  the  consent  of  B,  with  a  proviso  that  if 
she  shall  not  attain  18,  or  marry  under  that  age  with  B^s  consent,  the  legacy 
shall  go  to  C.  A  and  C  each  take  a  contingent  interest  in  the  legacy.  A 
attains  the  age  of  18.  ^4  becomes  absolutely  entitled  to  the  legacy,  although 
she  may  have  married  under  18  without  the  consent  of  B. 

Aiisten  V.  Halsey,  13  Ves.,  126. 

{/)  An  estate  is  bequeathed  to  A  until  he  shall  marry,  and  after  that 
event,  to  B.  B's  interest  in  the  bequest  is  contingent  until  the  condition 
shall  be  fulfilled  by  A''s  marrying. 

ig)  An  estate  is  bequeathed  to  .4  until  he  shall  take  advantage  of  the 
Act  for  the  Belief  of  Insolvent  Debtors,  and  after  that  event  to  B.  B's 
interest  in  the  bequest  is  contingent  until  A  takes  advantage  of  the  Act. 

{h)  An  estate  is  bequeathed  to  A  if  he  shall  pay  500  rupees  to  B.  A' s 
interest  in  the  bequest  is  contingent  until  he  has  paid  500  rupees  to  B. 

{i)  A  leaves  his  farm  of  Sultanpur  Khurd  to  B.  if  B  shall  convey  his  own 
farm  of  Sultanpur  Buzurg  to  C.  B\s  interest  in  the  bequest  is  contingent  until 
he  has  conveved  the  latter  farm  to  C. 
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ij)  A  fund  is  be(jueathed  to  A  if  B  shall  not  marry  C  within  five  years 
after  the  testator's  death.  A's  interest  in  the  legacy  is  contingent  until  the 
condition  shall  be  fulfilled  by  the  expiration  of  the  five  years  without  having 
married  C,  or  bv  the  occurrence,  within  that  period,  of  an  event  which  makes 
the  fulfilment  of  the  condition  impossible. 

{k)  A  fund  is  bequeathed  to  A  if  B  shall  not  make  any  provision  for  him 
by  will.     The  legacy  is  contingent  until  B'.s  death. 

(l)  A  bequeaths  to  B  500  rupees  a  year  upon  his  attaining  the  age  of  18, 
and  directs  that  the  interest,  or  a  competent  part  thereof,  shall  be  applied  for 
his  benefit  until  he  reaches  that  age.     The  legacy  is  vested. 

(m)  A  bequeaths  to  B  500  rupees  when  he  shall  attain  the  age  of  18, 
and  directs  that  a  certain  sum  out  of  another  fund  shall  be  applied  for  his 
maintenance  until  he  arrives  at  that  age.     The  legacy  is  contingent. 

This  section  applies  to  Hindus,  etc.,  nnder  the  Hindu  Wills  Act  (XXI  of  1870),  s.  2. 

The  word  '  contingency  '  has  reference  in  general  to  the  ha])pening  of  an  event. 

Ahdool  Hoosein  Mulla  v.  Goolam  Hoosein  Ally,  I.  L.  R.,  HO  Bom.,  30-1. — The  right  of  a  son 
or  daughter  or  other  heir  of  a  person  to  inherit  his  property  is  not  an  estate  in  remainde'r  or  in 
reversion  in  immovable  property  or  an  estate  otherwise  deferred  in  enjoyment.  It  is  neither 
a  vested  or  a  contingent  right.  It  does  not  come  within  definition  of  "vested  interest"  in  s.  19 
of  Transfer  of  Property  Act  as  of  a  contingent  interest  in  s.  21  of  the  Act  or  s.  107  of  Act  X 
of  1865. 

Ballin  v.  .Ballin,  I  L.  R.,  7  Cal.,  218 — Where  words  of  contingency  form  part  of  the  des- 
cription of  the  class  of  persons  to  take  as  in  the  case  of  a  gift  to  those  "  who  shall  attain  the 
age  of  twenty-one,"  the  words  must  receive  their  natural  construction  and  no  estate  vests  in 
any  one  till  he  attains  the  prescribed  age.  In  such  a  case  there  must  be  something  in  the  con- 
text pointing  to  a  different  construction  or  something  in  the  will  inconsistent  with  the  literal 
construction  to  justify  a  Court  in  adopting  any  but  the  literal  construction.  In  the  case  of 
words  of  contingency  occurring  in  the  description  of  the  class  of  persons  to  take  a  mere  gifts 
over  is  not  sufficient  to  change  their  meaning. 

A  contingent  interest  is  one  in  which  no  proprietary  interest  whatever  will  vest  in  the 
person  who  is  the  subject  of  the  gift  miless  some  condition  precedent  is  performed. 

As  an  example  of  express  direction  may  be  taken,  the  common  case  where  the  testator 
directs  that  a  donee  shall  take  "  a  vested  interest  on  attaining  twenty-one  years."  In 
such  cases  the  donee's  interest  is  merely  contingent  until  he  attain  the  given  age,  for  the 
direction  is  express  and  unambiguous  and  the  Court  must  give  effect  to  it. 

See  also  Re  Thurston,  17  Sim.,  21.,  Re  Thatcher,    26,    Beav.,  365  ; 

For  further  cases  as  to  what  has  been  held  to  be  a  contingent  interest-  see  Williams 
on  Executors,  10th  Edn.,  Vol.  I,  p.  976,  et  seq. 

As  regards  the  exception  referred  to  in  this  section,  it  may  be  stated  as  a  general  rule  that 
in  construing  a  will  which  makes  a  provision  for  children,  the  Court  lean  strongly  in  favour 
of  that  construction  by  which  the  children  will  take  vested  interests,  and  if  the  will  be 
ambiguously  expressed  or  it  contains  conflicting  clause  the  presumption  is  that  a  child 
acquires    a  vested  interest. 

The  cases  wliich  have  been  decided  luider  this  proviso  in  Englanfi  are  conveniently 
grouped  together  on  pages  980 — 999  (10th  Edn. ,  Vol.  I  of  William  on  Executors)  and  attention  is 
drawn  to  the  following  — 

Hanson  v.  Graham,  6  Ves.,  239  ;  Davies  v.  Fisher,  3  Beav..  201  :  Blamere  v.  Geldart,  16 
Ves.,  314  ;  Skey  v.  Barnes,  3  Merin.,  335  :  Wakefield  v.  Mafjel,  1(»  App.  Cas.,    422. 

It  would  appear  that  the  rule  only  prevails  where  the  direction  to  apply  the  income  or 
some  part  of  it  is  imperative— Foj:  v.  Fox,  19,  Eq.,  286  ;  Titrney  v.  Turney  (1899),  2  Ch.,  739. 

A  mere  power  to  apply  does  not  raise  any  inference  in  favour  of  vesting— Tuci'er  v. 
Wintle  (1896),  2  Ch.,  1 1  ;  Dewar  v.  Brooke,  14  Ch.  D.,  529. 

The  rule  docs  not  ap))ly  where  a  fixed  sum  is  given  for  nuiintenance,  although  it  may  be 
equal  to  the  v/hola  income  -Bought on  v.  Hoiighloii,  H.  L.  Cas.,  406  ;  a  direction  to  apply 
income  for  the  common  maintenance  of  a  class  will  not  vest  the  share  of  individual 
member  of  the  clans.— Barber  v.  Barber,  16  Ch.  D.,  44  :    Men  in  v.  Crossn.an  (1891),    2  Ch.,  197. 

There  is  an  important  distinction  between  a  contingent  bequest  and  bequest  vested  in  in- 
terest subject  to  being  divested.     In  the  latter  case,  if  there  is  no  prior  interest,  the  legatee  is 
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entitled  to  the  income  during  the  term  of  suspense.  In  the  former  case,  the  persons  in  whom 
the  bequest  is  at  a  future  time  to  be  vested,  has  no  interest  in  the  income  of  the  subject  of  the 
bequest— I>«^eM  v.  Duffield,  3  Bli.,  N.  S.,  330,  per  Best,  C.  J.  Where  a  specific  legacy  is 
given  on  the  hapi)ening  of  a  contingency  the  interim  income  and  any  accretions  until  the  hap- 
pening of  the  contingency  falls  into  the  residue  of  the  testator's  estate  or  goes  to  his  next-of-kin 
as  the  case  may  be — Guthrec  v.  Walrond,  22  Ch.  D.,  573  ;  see  In  re  Dximble,  L.  R.,  23  Ch.  D.,  360. 

The  exact  events  on  uliieh  a  gift  over  is  to  take  jJace  must  happen.  Thus,  under  a  gift  to 
C  "  if  .-1  should  die  before  B  without  leaving  a  widow  or  child,  after  his  death  and  B's  death," 
was  held  to  fail,  on  .-I'.s  surviving  B,  though  he  died  without  leaving  a  widow  or  child — Holmes 
V.  Cruddock,  3  Ves.,  317  ;  see  Re  Sander's  Trusts,  L.  R.,  1  Eq.,  675. 

A  devise  to  A,  provided  she  lives  to  attain  twenty-one,  has  been  held  to  be  vested 
subject  to  being  divested — Simmonds  v.  Cocks,  29  Beav.,  455.  So,  where  there  is  a  gift  to 
^■1  for  life,  and  if  she  marry  again,  over,  the  gift  over  is  Hot  contingent,  but  vests  imme- 
diately—Zi(.r/o>rf  v.  Cheeke,  3  Lev.,  126  ;  Meeds  v.  Wood,  19  Beav.,  215. 

But  a  legacy  to  A,  to  be  paid  as  soon  as  he  attains  twenty-one,  and  in  case  he  attains  that 
age,  not  otherwise,  is  contingent— K^iight  v.  Cameron,  14  Ves.,  389.  See  Browne  v.  Browne, 
3  Sm.  and  C4.,  568;  Holmes  v.  Prescoit,  10  Jur.,  N.  S.,  507  ;  Re  EddelV  s  Trusts,!,.  'R.,  \\ 
Eq.,  559. 

The  words  which  usually  indicate  conditions  or  contingencies  with  reference  to  age  or  time 
are  these  :  '  provided,'  '  if,'  '  in  case.'  '  in  the  event  of,'  '  when,'  '  as  and  when,'  '  shoidd,' 
•  on,'  '  upon,'  '  at,'  '  from  and  after  ;'  but  it  seems  that  a  different  effect  has  been  attributed 
to  such  words  in  England  according  as  they  have  been  applied  to  realty  or  personalty. 
Thus,  while  a  devise  to  A,  provided  he  attains  twenty-one,  gives  a  vested  estate  liable  to 
be  divested  (Simmonds  v.  Cocks,  29  Beav.,  455),  where  a  legacy  was  given  to  A,  provided 
he  attained  twenty-one,  with  a  gift  over  if  he  died  xinder  that  age,  the  condition  was 
held    to  be  a  condition  precedent^ — Atkinson  v.  Turner,  2  Atk.,  41. 

In  Prescott  v.  Holmes  (10  Jur.,  N.  S.,  507),  all  the  previous  cases  are  collected.  Wood,  V.  C, 
in  commenting  on  the  cases  in  which  "  when  '  or  "  if  '  is  used,  observed,  that  if  a  testator 
gives  personal  property  in  that  form,  he  clearly  does  not  vest,  while  if  he  gives  real  estate, 
he  clearly  does  (p.  512).  This  case  was  followed  in  Re  EddeWs  Trust  (L.  R.,  11  Eq.,  559). 
The  general  rule  as  to  personalty  is  thus  laid  down  in  Williams  on  Executors,  1236  : — "  If  the 
words  '  payable  '  or  '  to  be  paid  '  are  omitted,  and  the  legacy  is  given  at  twenty-one  or,  i/, 
when,  in  case,  or  provided,  the  legatee  attain  twenty-one,  or  on  his  attaining  that  age,  or  any 
future  definite  period,  this  confers  on  him  a  contingent  interest,  which  depends  for  its  vesting 
and  its  transmii^sibility  to  his  executors  or  administrators  on  his  being  alive  at  the  period 
specified." 

This  rule  is  not  strictly  in  accordance  with  the  law  as  laid  down  by  this  and  the  preceding 
section,  for  it  is  clear  in  illustration  («)  that  D' s  contingent  interest  would  pass  to  his  represen- 
tatives in  the  event  of  his  predeceasing  A,  B,  or  C,  before  any  of  them  has  attained  the  age 
of  eighteen. 

Illustrations  (I)  and  (m)  are  illustrations  of  the  rule  laid  down  by  Sir  J.  Leach  in  Vawdry 
V.  Geddes  (1  Russ,  and  Wy.,  208),  that  whtre  inteiest  is  given,  it  is  presumed  that  the  testator 
meant  an  immediate  gift,  because,  for  the  purpose  of  interest,  the  particular  legacy  is  to  be  im- 
mediately separated  from  the  bulk  of  the  projertv — ^'ee  Saundar-'^  v.  Vautie^-.  1  Cr.  and  Ph., 
240  ;  Hoath  v.  Hoath,  2  Ero.  C.  C,  4  ;  Peanon  v.  ^Lolman,  L.  R..  3  Eq.,  315.  In  the  case  of 
Scotney  v.  Lomer,  [L.  R.,  29  Ch.  D.,  535  (but  see  Batsjord  v.  Kcbbell,  8  Ves.,  363)].  a  testatrix  by 
her  will  appointed  two-fifths  of  certain  proj^erty  to  trustees  upon  trust  to  pay  the  income  to  her 
son  until  he  should  attain  the  age  of  forty,  and  then  to  hold  the  same  in  trust  for  her  son,  his 
executors  and  administrators,  provided  that  in  case  her  son  should  assign  his  share  in  the  pro- 
perty, then  the  bequests  made  should  be  void,  and  the  two-fifths  should  be  held  upon  the  trusts 
declared  in  respect  of  the  otlier  three-fifths.  The  son  died  before  he  attained  the  age  of  forty, 
and  it  was  held  that  the  two-lifths  vested  in  trust  for  him  absolutely  so  as  to  pass  by  his  will — 
See  In  re  Bunn,  L.  R.,  16  Ch.  D.,  47  :  Pearson  v.  Dolman,  L.  R.,  3  Eq.,  315  ;  Webb  v.  Sadler, 
L.  R.,  8  Ch.,  419.  In  all  ca.scs  where  ultlmatelj-,  as  in  Saundars  v.  Vautier  (ICr.  and  Ph., 
230),  the  accumulated  interest,  whatever  it  may  be,  is  to  go  to  the  same  legatee,  then  the 
whole  gift  is  vested — Pearson  v.  Dolman,  L.  R.,  3  Eq.,  315. 

Generally  speaking,  if  the  gift  of  maintenance  be  not  co-extensive  with  the  whole  amount 
of  the  interest  (Presford  v.  Hunter,  3  Bro.  C.  C,  416  ;  Re  Ashmore's  Trvsi.-,  L.  R..  9  Eq.,  99), 
or  if  it  be  made  out  of  another  fund  [see  llv.stration  (?/()  to  this  section],  in  either  case  will  the 
legacies  vest  prior  to  tl:e  ariival  of  the  ];ericds  at  which  they  are  payable,  for  such  provisions 
afford  no  presumpticn  that  the  testator  intended  the  legacies  to  vest  before  they  become  due 
— Williams  on  Executors,  1242.  When  the  whole  interest  of  a  fund  is  given  for  main- 
tenance, it  has  the  same  effect  as  if  the  ni/crcf/ had  been  given  irrespective  of  maintenance — 
Hoath  V.  Hoath,  2  Bro.  C.  C,  4.  Where,  however,  the  princii)al  and  interest  are  blended 
together  in  one  gift,  and  the  principal  is  given    on  a  contingency,   as  wliere    there  is  a  bequest 
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of  a  spec ifn' sum  and  interest  or  accuiiiulated  interest  to -4  as  soon  as  he  attain  twenty-one, 
the  entire  gift  is  contingent — Kniglit  v.  Knight,  2  S.  and  S.,  490;  Locke  v.  inw?;,  L.  R.,  4 
Eq.,  372. 

In  England  it  seems  that  a  discretion  to  apply  the  Interest  to  maintenance,  or  to  accu- 
mulate it,  will  not  vest  the  legacy  of  the  fund  (Vawdry  v.  Gcdden,  I  R.  and  M.,  203) ;  nor  a 
discretion  to  ap])lv  the  whole  or  part  not  exceeding  a  fixed  sum  to  maintenance — Merry  v.  Hill, 
L.  R.,  S  Eq.,  OHt." 

In  Merri/  v.  Hill  (L.  R..  8  Jlq.,  (i  19).  the  testator  gave  the  residue  of  his  property  to 
trustees  to  assign  and  transfer  the  same  to  and  amongst  all  and  every  such  child  or  children 
of  M  as  should  be  living  at  his  (testator's)  death,  to  be  equally  divided  among  them,  if  more 
than  one,  when  they  sliould  attain  the  age  of  twenty-one  :  and,  if  there  should  be  but  one, 
who  should  attain  the  age  of  twenty-one.  then  the  whole  to  such  child  absolutely.  Power  was 
given  to  the  trustees  to  pay  and  apply  the  whole  or  ])art  (at  their  discretion)  of  the  annual 
dividends  and  produce,  not  exceeding  Rs.  100  a  year  for  each  child  towards  their  mainten- 
ance and  education  until  they  attained  the  age  of  twenty-one,  and,  during  the  suspense  of  abso- 
lute vesting,  the  residue  of  the  annual  proceeds  was  to  be  accumulated  for  the  benefit  of  the 
persons  who  should  become  entitled  to  the  principal.  Malins,  V.  C.  applying  the  rule  laid 
down  in  Leake  v.  Robinson  (2  Mer.,  363).  that  whenever  you  can  finally  come  to  the  conclusion, 
upon  the  construction  of  the  whole  language  of  the  wiil,  that  the  gifts  is  to  be  found  in  the 
direction  to  pay  or  divide,  then  the  attainment  of  the  age  at  which  that  payment  or  division  is 
to  take  ])lace  is  a  condition  precedent  to  the  vesting,  held  tliat  no  child  of  M  who  did  not 
attain  twenty-one  could  take  a  vested  interest — See  Judd  v.  J udd,  4  Sim.,  525  :  Shumm  v. 
Hobbs,  3  Drew..  93  ;  Locke  v.  Lamb,  L.  R..  5  Eq.,  372.  This  Act.  in  declaring  that  a  direction 
that  so  much  of  the  income  as  may  be  necessary  may  be  applied  for  the  benefit  of  the  legatee, 
•will  vest  the  legacy  has  apparently  gone  beyond  the  English  cases  upon  this  point — See  Wat- 
son v.  Hayes,  5  Mv.  and  Cr.,  125:  Eelcs  v.  Birkctf.  iDeG.  and  S.,  105;  Lii  re  Grimshaw" s 
Trusts,  L.  R.,  11  Ch.  D..  40(i ;  also  see  Fox  v.  Fox,  L.  R.,  19  Eq.,  286  :  In  re  Parker,  L.  R.,  16 
Ch.  D.,  44  ;  Law  of  Wills  in  India,  p.  241. 

It  would  seem  that  a  gift  of  a  fixed  sum  for  maintenance  will  not  vest  a  legacy,  altliough 
it  may  be  equivalent  to  interest  on  the  legacy — Bovqldon  v.  Bovghfov,  1  H.  L.,  406.  In  Pear- 
son V.  Dolman  (L.  R.,  3  Eq..  315,  p.  321).  it  was  said  that  if  an  interval  or  gap  occurs  which 
separates  the  gift  of  the  income  from  the  principal,  the  fund  is  not  vested. 

Vesting  of  interest  108.     Where  a  bequest  is  made  odIv  to  such  mem- 

in  a  bequest  to  such  bers  of  a  class  as  shall  have  attained  a  particular  age, 
naembers  of  a  class  as  ,       ,  ^  •       i     i  j   i 

shall  have  attained  a  a  person  who  has  not  attained  that  age  cannot  have  a 
particular  age.  ^^^^^^  interest  in  the  legacy. 

Illustration. 

A  fund  is  bequeathed  to  such  of  the  children  of  A  as  shall  attain  the  age 
18,  with  a  direction  that  while  any  child  of  A  shall  be  under  the  age  of  18, 
the  income  of  the  share  to  which  it  may  be  presumed  he  will  be  eventually 
entitled  shall  be  applied  for  his  maintenance  and  education.  No  child  of 
A  who  is  under  the  age  of  18  has  a  vested  interest  in  the  bequest. 

This  section  deals  with  gifts  to  a  contingent  class,  which  are  to  be  distinguished  from  gift 
to  a  class  on  a  contingency     Tt  ap})lies  to  Hindus,  etc.,  under  the    Hindu  Wills  Act  (XXI    of 

1870),  s.  2. 

See    rules    under  sec.   106  rule  4. 

It  is  clear  that  wliere  there  is  a  gift  to  a  class  when  the  youngest  member  of  it  attains  21, 
that  every  member  of  the  class  who  attains  21  takes  a  vested  interest,  although  he  may  not  live 
till  the  youngest  attains  that  age  or  the  youngest  may  die  under  that  age. 

See  Ballin  v.  Ballin.  I.  L.  R..  8  Cal..  218  cited  under  s.  107.     See  also  notes  to  s.  107. 

He  Hunter,  1  Eq.,  295  :  Cooper  v.  Cooper,  29  Beav.,  229  ;  Boidton  v.  Pilcher,  29  Beav..  633. 

A  gift  to  children  who  shall  have  attained  21.  or  to  such  children  as  shall  have  attained  21, 
is  a  gift  to  a  continger\t  class  :  and  no  ciiild  who  lias  not  attained  tiiat  age  can  have  a  vested  inter- 
est (Bull  V.  Pritchard.  1  Russ..  213  :  Leake  v.  Bobinson.  2  Mer..  363  ;  Thomas  v.  W ilberforce,  31 
Beav.,  299  :  Willunnx  v.  H</>/lhornc  ( L.  R..  6  Ch..  782):  the  reason  being  as  pointed  out  by  Best, 
C.  J.,  in  Duffieldv.  Dafjirld  (:iK\\..  p.  333).  that  until  he  attained  the  age  of  21.  no  child  com- 
]>letely  answers  the  ilescrii)tion  of  those  who  are  to  be  legatees. 
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A  gift  of  interest  or  income  by  way  of  maintenance,  which  in  the  case  of  a  bequest  to  a  class 
upon  a  contingency  might  have  the  effect  of  vesting  the  bequest  (see  exception  to  preceding 
section)  will  not  have  that  effect  in  the  case  of  a  bequest  to  a  contingent  class — Leeming  v.  Sher- 
ratt,  2  Hare.  14  ;  3Ierri/  v.  Hill,  L.  R.,  8  Eq.,  619  ;  Re  Ashmore's  Trust,  L.  R.,  9  Eq.,  99  ;  see 

Uustration  to  this  section. 


PART  XIV* 

OF  ONEROUS  BEQUESTS. 

109.  Where  a  bequest  imposes  an  obligation  on 
Onerous  bequest.         the  legatee,  he  can  take  nothing  bv  it  unless  he  accepts 

it  fully. 

Illustration, 

A  having  shares  in  X,  a  prosperous  joint  stock  company  and  also  shares 
in  y,  a  joint  stock  company  in  difficulties,  in  respect  of  which  shares  heavy 
calk  are  expected  to  be  made,  bequeaths  to  B  all  his  shares  in  joint  stock  com- 
panies.    B  refuses  to  accept  the  shares  in  Y.     He  forfeits  the  shares  in  X. 

This  section  applies  to  Hindus,  etc.,  under  the  Hindu  Wills  Act,  s.  2. 

When  by  a  will  two  distinct  legacies  are  bequeathed  to  the  same  person,  one  being  onerous 
and  the  other  beneficial  primd  facie,  the  legatee  is  entitled  to  disclaim  the  onerous  legacy  and 
take  the  other.  If,  however,  onerous  property  and  beneficial  property  are  included  in  the 
same  gift  primd  facie,  the  legatee  cannot  disclaim  the  onerous  and  accept  the  beneficial.  He 
must  take  the  whole  gift  or  none  of  it.  But  this  primd  facie  rule  may  be  rebutted  if  the  will 
manifests  a  sufficient  intention  of  the  testator  to  the  contrary — Guthree  v.  Walrond,  22  Cli. 
Ji..  573.  iolloviins.  Greeny.  Br ittain,  42  L.  J.  (Ch.),  187.  See  Williams  on  Executors,  lOth 
Edn..  Vol.  II,  p    U86. 

110.  Where  a  will  contains  two  separate  and 
and^inde^ndenf'^be^  independent  bequests  to  the  same  person,  the  legatee 
quests  to  same  per  is  at  liberty  to  acce.pt  one  of  them  and  refuse  the  other, 
and  ui^^other'refused.     although  the  former  may  be  beneficial   and  the  latter 

onerous. 

Illustration. 

A   having  a   lease   for   a   term   of  years  of  a  house  at  a  rent  which  he 

and  his  representatives  are  bound  to  pay  during  the  term,   and  which  is 

higher  than  the  house  can  be   let  for.   bequeaths  to  B  the  lease  and  a  sum  of 

money.     B  refuses    to   accept  the  lease.     He  shall   not  by  this  refusal  forfeit 

the  money. 

This  section  applies  to  Hindus,  etc.,  under  the  Hindu  Wills  Act,  s.  2. 

It  applies  the  rule  in  England,  as  laid  down  in  the  cases'of  Andrew  v.  Trinity  Hall,  9  Ves. 
525.  and  Warren  v.  Rvddall.  1  J.  and  H..  1 :  Guthree  v.  Walrond.  22  Ch.  D.,  573.  It  is  no  objec- 
tion that  the  legatee,  by  repudiatins;  an  onerous  bequest,  will  throw  a  burden  on  the  testator's 
estate— Jfo^e«  v.  Bates,  3  Sm.  and  G.,  468. 

Where,  however,  it  appears  from  the  will  that  it  is  the  intention  of  the  testator  that 
beneficial  and  onerous  bequests  shall  be  taken  together,  that  is.  wliere  the  legacies  are  not 
separate  or  independent,  the  legatee  must  accept  all  or  none  —Green  v.  Briltain  L.  J.,  42  Ch., 
187  :  Guthree  v.  Walrond.  22  Ch.  D.,  573  ;  Talbot  v.  Lord  Radnor,  3  M.  and  K.  252.  Thus, 
in  Warren  v.  Ruddall,  (1  J.  and  H.,  1),  where  the  testator  made  several  gifts  to  a  devisee,  one 


*  This  Part  applies  to  the  wills  of  Hindus,  etc.,  in  the  Lower  Provinces  of  Bengal  and 
the  towns  of  Madras  and  Bombay— Act  XXI  of  1871,  s-  2- 
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of  whicli  was  a  lease-hold  on  ■which  the  testator  was  liable  on  his  covenant  to  repair.  Wood, 
V.  C,  said  :  "  If  I  saw  here  any  intention  to  couple  the  gift  of  the  life-interest  in  the  freehold 
with  the  gift  of  the  leasehold,  so  as  to  make  the  acceptance  of  the  burden  a  condition  of  the 
benefit,  the  case  would  be  different.  But  the  testator's  intention  seems  to  me  to  have  been 
exactly  the  contrary.  In  each  gift  his  meaning  was  to  liestow  a  bounty,  not  to  impose  a 
burden  "  (p.  13).  Even  where  the  legacies,  some  of  wliicli  are  onerous  and  some  benehcial,  are 
not  separate  or  independent,  the  primd  facie  rule  may  be  rebutted  if  tlie  will  manifests  a 
sufficient  intention  of  the  testator  to  the  contrary— 6'«c)*ree  v.  Walroud.  22  Ch.  D.,  57:^.  See 
AVilliams  on  Executors,  10th  Edn.,  Vol.  11,  p.  1186;  see  also  pages  1180—1187  which  deals 
with  the  question  of  election. 


PART  XV.* 

OF  CONTINGENT  BEQUESTS. 

HI.     Where  a  legacy  is  given  if  a  specified  uncertain  event  shall  happen, 
Bequest   contingent     ^^^  ^^  time  is  mentioned  in  the  will  for  the  occurrence 

upon  a  specified  un-  of  that   event,    the  legacy    cannot    take  effect    unless 
certain  event,  no  time  '  i     r  i  •     n       i  i        i-       i 

being  mentioned  for  such    event  happens  before  the  period  when  the  fund 

1  s  occurrence.  bequeathed  is  payable  or  distributable. 

Illustrations. 

(a)  A  legacy  is  bequeathed  to  A  and  in  case  of  his  death,  to  B.  If  A 
survives  the  testator,  the  legacy  to  B  does  not  take  effect. 

Where  there  is  a  bequest  simply  to  A  and  "  in  case  of  his  death,  "  or,  "  if  he  die,  "  then  to 
B,  A  will  take  absolutely  if  he  survive  the  testator.  'I'he  bequest  over  in  the  event  of  the  death 
of  the  preceding  legatee  refers  to  the  event  occurring  in  the  lifetime  of  the  testator,  this  construc- 
tion being  made,  e.r  necessitate  rei,  from  the  absence  of  any  other  period  to  which  the  words  can 
be  referred,  as  a  testator  is  not  supposed  to  contemplate  the  event  of  himself  surviving  the  ob- 
jects of  his  bounty — 2  Jarm.,  1569. 

In  Edwards  v.  Edwards  (15  Beav.,  361-2),  the  Master  of  Rolls,  in  considering  the  case,  as 
put  by  him,  of  a  gift  to  A,  and  if  he  shall  die  to  B,  said  :  In  such  cases  it  may  be  considered  to 
be  settled  that  the  bequest  may  be  read  somewhat  to  this  effect, — namely,  a  bequest  to  .-1,  but 
A  shall  die  before  the  bequest  becomes  vested  in  him,  then  to  B.  So  in  Home  v.  Pillans  (2  My. 
and  K.,  20),  Brougham,  L.  C,  said  :  "  A  bequest  to  any  person,  and  in  case  of  his  death  to  another, 
is  an  absolute  bequest  to  the  first  legatee  if  he  survives  the  testator,  and  this  whatever  be  the 
form  of  expression,  as  '  if  he  die  '  or  '  should  he  happen  to  die,  '  '  in  case  death  should  happen 
to  him,  '  and  so  forth.  " 

(6)  A  legacy  is  bequeathed  to  A,  and  in  case  of  his  death  without  chil- 
dren to  B.  If  ^  survives  the  testator  or  dies  in  his  lifetime  leaving  a  child,  the 
legacy  to  B  does  not  take  effect. 

The  rule  in  these  cases  is  illustrated  by  the  cases  of  lliiiclhii  \.  SiiimiDiiy  (4  Ves.,  160),  and 
Cambridge  v.  Rous  (8  Ves.,  13). 

According  to  the  English  cases,  if  A  in  this  case  shoidd  die,  whether  before  or  after  the 
death  of  the  testator,  witTiout  leaving  a  child,  the  gift  over  would  take  effect,  and  the  legacy 
vest  in  B — Edwards  v.  Edwards,  15  Beav.,  363,  per  Eomilly,  M.  R.  ;  Allen  v.  Farthing,  cited  in 

2  Jar  man,  1596. 

(c)     A  legacy  is    bequeathed  to  A  when  and  if  he  attains  the  age  of  18, 

and  in  case  of  his  death,  to  B.  A  attains  the  age  of  18.     The  legacy  to  B  does 

not  take  effect.  ...#■*' 

Tliis  is  the  case  of  Home  v.  Pillarts  (2  My.  and  K.,  15),  where  tlie  beipiest  ^^as  to  A  and 
B,  when  and  if  they  should  attain  their  ages  of  21  years,  and  in  the  case  of  the  death  of  either 

*  This  Part  applies  to  the  wills  of  Hindus,  etc.,  in  the  Lower  Provinces  cf  Bengal  and 
the  towns  of  Madras  and  Bombay  — Act  XXI  of  1870,  s.  2. 
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of  them  leaving  children,  the  share  of  such  of  them  so  dying  to  their  respective  children. 
There  tlie  gift  over  was  held  to  be  restricted  to  the  contingency  of  A  or  B  dying  under  21 
without  children,  the  period  of  distribution  being,  wlien  A  and  B  respectively  attained  21. 
A  and  B  respectively  took  absolute  interests  in  the  gift.  See  O' Mahonuj  v.  Burdett,  L.  R.,  7 
H.  L.,  388 ;  see  also  Gosling  v.  Totvnshend,  17  Beav.,  245;  Cooper  v.  Cooper,  1  K.  and 
J.,  658. 

id)  A  legacy  is  bequeathed  to  A  for  life,  and  after  his  death  to  B.  and 
•'incase  oi  B's  death  without  children',  to  C.  The  words  'in  case  oiB's 
death  without  children  '  are  to  be  understood  as  meaning  in  case  B  shall  die 
without  children  during  the  lifetime  of  A. 

This  is  in  accordance  with  what  is  known  as  the  fourth  rule  in  Edwards  v.  Edwards  (15 
Beav.,  361),  stated  by  Romili.y,  M.  R.,  who  held,  that,  in  the  case  of  a  gift  to  A  for  life  with 
remainder  to  B,  and  if  he  shall  die  without  leaving  children  to  C,  the  contingency  had  reference 
to  the  death  of  the  tenant-for-life.  This  rule  was  in  force  as  a  rule  of  construction  in  England 
when  the  Succession  Act  was  passed,  aut  it  has  since  been  overruled  by  the  House  of  Lords  in 
1874  in  two  recent  cases  :  {(X Mahoney  v.  Burdett.  L.  R..  7  H.  L.,  388  :  and  Ingram  v.  Souttcn, 
ib.,  40^)  :  it  being  held,  that  the  gift  over  will  take  effect  u))on  tlie  death  of  B  at  any  time 
without  issue,  whether  before  or  after  the  tenant-for-life.  See  In  re  Parry  v.  Daggs,  L.  R., 
31  Ch.  D.,  130. 

[e]  A  legacy  is  bequeathed  to  A  for  life,  and  after  his  death  to  B,  and 
'  in  case  of  B' s  death,  '  to  C.  The  words  '  in  case  of  B's  death  '  are  to  be  consi- 
dered as  meaning  '  in  case  B  shall  die  in  the  lifetime  of ^4. ' 

This  illustration  is  m  accordance  with  the  third  rule  in  Edwards  v.  Edwards,  15  Beav., 
361  :  see  Salisbury  v.  Peliy,  3  Ha.,  86  ;  BoUtho  v.  Hillyar,  34  Beav.,  150  ;  Green  v.  B^irrow, 
10  Ha.,  459  ;  Re  Henderson,  28  Beav.,  656. 

JIunikya  Mala  Bose  v.  Nanda  Kumar  Base.  11  C.  W.  X.,  12,  cited  fully  under  s.  82.  See 
also  various  cases  referred  to  in  this  case. 

Norendra  Nath  Sircar  v.  Kamal  Basini  Dasi,  I.  L.  R.,  23  Cal.,  563. — Held  that  the 
language  of  an  enactment  codified  must  receive  its  natural  meaning  without  any  assum))tion 
as  to  its  having  probably  been  the  intention  to  have  unaltered  the  law  as  it  existed  before. 

Held  that  the  words  "  My  three  sons  shall  be  entitled  to  enjoy  all  the  movable  and  im- 
movable properties  left  by  me  equally.  Any  one  of  the  sons  dying  sonless,  the  surviving  sons 
shall  be  entitled  to  all  the  properties  equally  ' '  was  a  legacy  to  the  survivors  contingently  on 
the  happening  of  a  specified  uncertain  event  which  had  not  happened  before  the  period  when 
the  property'  bequeathed  was  distributable  that  period  of  distribution  being  the  time  of  the 
testator's  death. 

Therefore  under  s.  Ill  the  legacy  to  the  surviving  brothers  could  not  take  effect  and  the 
original  gift  to  the  testator's  three  sons  was  absolute  to  each  in  equal  shares  and  indifeasible 
on  her  death.  See  cases  cited  in  this  case.  See  also  Lata  Bamjiwan  Lai  v.  Dal  Koer,  I.  L.  R., 
24  Cal.,  407.     In    this    case    the    case  in  20  Cal.,    was   followed. 

Gobinda  Chimder  Gupta  V.  Benode  Chunder  Dutt,  12  C.  W.  N..  p.  44. — Where  in  a  will 
a  legacy  was  given  in  following  words    "  On  my  death,  my    daughters,     Surjamoni.  who  has 

got   sons   and    who   is  a  resident  of shall  possess  as  owner  and  possessor  of    all  the  rights 

of  gift,  sale,  etc.,  in  respect  of  all  my  ])roperty  movable  and  immovable,  and  on  the  death 
of  my  aforesaid  daughter  the  sons  born  of  her    womb  will   equally   own   all    my  property." 

Held,  that  it  was  intention  of  the  testator  to  give  Surjamoni  an  absolute  interest. 

Monoliur  Mukerjee  v.  Kasiswar  Mulcerjee,  3  C.  W.  N.,  478. — A  testator  by  his  will  be- 
queathed to  one  K  a  legacy  with  the  proviso  ' '  that  if  after  the  expiration  of  nine  j'ears  from 
death. . . .  A'  should  die  without  son  or  grandson,  then  J/  shall  get  his  {K''s)  properties." 

The  uncertain  event  did  not  happen  before  the  expiry  of  nine  years  froni  the  testator's 
death. 

Held  that  where  a  will  fixes  the  nearer  limit  of  time  beyond  which  the  \inspccified  event 
is  to  happen,  but  does  not  fix  either  any  definite  i)oint  of  time  at  which  or  any  further  limit  of 
time  within  which  that  event  is  to  happen  it  does  not  amour.t  to  tiie  mentioning  of  a  time 
for  the  occurrence  of  that  s])ccitied  uncertain  event.  Section  111  lays  down  a  hard  and  fast 
rule  regulating  the  validitj'  of  certain  classes  of  contingent  bequests  which  must  be  applied 
wherever  a]iplicablc  witliout  speculating  the  intention  of  the  testator. 
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See  also  Norendra  Nath  Sircar  v.  Kamalbasldni  Dasi,  I.  L.  R.,  23  Cal.,  5(53  ;  Edwards 
V.  Edwards,  15  Beav.,  357  ;  Taaore  v.  Tagore,  18  W.  R.,  359. 

Lala  Bamjeivan  Lai  v.  Dal  Koer,  I.  L.  R.,  24  Cal.,  406. — The  testator  in  this  case 
provided  inter  alia  that  his  daughters  and  brother's  daughters  "  shall  be  maliks  and  come  in 
possession  in  equal  shares"  also  provided  that  in  the  event  of  any  of  the  daughters  dying 
childless  her  share  "shall  devolve  in  equal  shares  on  surviving  daughters." 

Held  that  provision  of  survivorship  applied  only  to  the  case  of  a  daughter  dying  during  life- 
time of  testator  and  did  not  take  effect  in  present  case  the  daughter  whose  share  was  in  question 
having  died  several  years  after  testator's  death. 

Tarachurn  Chatterjee  v.  Siiresh  Ch.  Mukerjee,  I.  L.  R.,  17  Cal.,  122. — In  this  case  it  was  held 
that  the  words  "  if  my  minor  son  dies  "  meant  "  dies  before  attaining  full  age."  (See  illus- 
tration of  this  section).     See  also  Ellokassee  Dossee  v.  Durponarain  Bysack,  I.  L.  R.,  5  Cal.,  59. 

See  also  the  following  cases  : — Gurusumi  Pillai  v.  Sivakami  Ammal,  I.  L.  R.,  18  Mad.,  347, 
22  I.  A.,  119  ;  Damodardas  Tapidas  v.  Duijabhai  Tapidas,  I.  L.  R.,  21  Bom..  1:  I.  L.  R.,  22  Bom., 
833;  2  C.  AV.  N.,  417  ;  Ram  Lai  Mukerjee  v.  Secy,  of  State,  I.  L.  R.,  7  Cal.,  304;  8  I.  A.,  46. 
Rudlia  P.  MiUlick  v.    Rawamani  Dassi,  I.  L.  R.,   35  Cal.,   896  ;    12  C.  W.  N.,   729. 

When  death  is  spoken  of  as  a  contingency  it  will  be  construed  to  mean  death  before  the 
period  of  distribution,  i.e.,  when  the  gift  is  immediate  death  before  the  testator  ;  or  where 
the  gift  is  in  remainder  death  before  the  expiration  of  the  particular  estate. 

Where  death  is  coupled  with  some  otlier  event  which  may  be  contingent  then  the  rule 
does  not  apply,  e.g.,  a  gift  to  A  with  a  gift  over  to  B  in  the  event  of  A  dying  without  leaving 
issue  the  contingency  prlmd  facie  refers  to  the  double  event  of  death  plus  failure  of  issue 
(Underbill  and  Strahan). 

At  one  time  it  was  considered  that  when  a  legacy  was  given  to  A  for  life  with  remainder 
to  B  but  if  B  should  die  without  leaving  a  child  (or  unmarried  or  under  21)  over  the  death  of 
B  referred  to  his  death  in  lifetime  of  the  tenant-for-life.  This  rule  known  as  the  4th  rule  in 
Edwards  v.  Edwards  (15  Beav.,  357)  was  overruled  in  O'' Moheney  v.  Burditt  (L.  R.,  7  H.  L., 
338);  where  it  was  decided  that  primd  facie  tlie  death  in  such  cases  means  death  without  a 
child  at  any  time  whether  in  life  of  tenant-for-life  or  afterwards.  See  also  Ingram  v.  Saulin, 
L.  R.,  7  H.'  L.,  408. 

The  reason  for  the  ride  is  thus  explained  :  "  Where  a  gift  of  the  absolute  interest  in 
property  to  one  person  is  followed  by  a  gift  of  it  to  another  in  a  particular  event,  the  disposi- 
tion of  the  Courts  is  to  put  such  a  construction  on  the  gift  over  as  will  interfere  as  little  as 
possible  with  the  prior  gift.  When  death  is  spoken  of  as  a  contingent  event,  a  gift  over  on  the 
event  of  death  may  well  be  considered  to  mean,  not  death  of  any  time  but  death  before  a 
particular  period,  e.g..  the  period  of  distribution  :  and  thus  the  gift  over  may  be  read  as  a  gift 
by  way  of  substitution  and  not  of  remainder  "  —  Hawkins,  254. 

This  section  applies  to  Hindus,  etc.,  under  the  Hindu  Wills  Act,  s.  2. 

Where  the  gift  is  not  immediate  but  future,  and  there  is  another  time  to  which  the  death 
of  the  preceding  legatee  may  be  referred  (as  obviously  is  the  case  where  the  bequest  is  to  take 
effect  in  possession  at  a  period  subsequent  to  the  testator's  decease)  the  words  in  question  are 
considered  as  extending  to  the  event  of  tlie  legatee  dying  in  the  interval  between  the  testa- 
tor's death  and  the  period  of  vesting  in  possession — 2  Jarm..  1569.  Where  the  testator  asso- 
ciates the  event  of  deatli  with  a  collateral  circumstance  there  is  no  reason,  unless  it  be  found  in 
the  context  of  the  will,  why  the  gift  over  should  not  take  effect  in  the  event  of  the  prior  lega- 
tee's dying  under  the  circumstances  at  any  period.  In  England,  cases  of  this  kind  are  divisible 
into  tvvo  classes  :(1)  where  the  question  is.  wliether  the  substituted  gift  takes  effect  in  the 
event  of  the  })rior  legatee  dying  under  the  circumstances  described  by  the  testator  in  the 
testator's  lifetime  :  and  (2)  where  the  question  is,  whether  the  substituted  gift  takes  effect  in 
the  event  of  the  prior  legatee  surviving  the  testator,  and  afterwards  dying  under  the  circum- 
stances described  ;  and  if  so.  whether  at  any  time  subsequently — 2  Jarm..  1575.  In  the  first 
class  of  cases  it  is  a  rule  that  where  the  gift  is  to  a  particular  person  with  a  gift  over  in  the 
event  of  his  dying  without  issue,  or  under  any  other  prescribed  circumstances,  and  the  event 
happens  accordingly  in  the  testators'  lifetime,  the  ulterior  gift  takes  effect  immediately  on 
the  testator's  death  as  an  absolute  gift — 2  Jarm..  1575.  Thus,  in  the  case  of  a  legacy  to  -4 
and,  in  the  event  of  his  death  without  children,  to  H.  if  .4  dies  without  issue  in  the  lifetime 
of  the  testator.  B  takes  an  absolute  gift  on  the  testator's  death  :  seeillust.  (6) — Law  of  Wills 
in  India,  p.  245. 

112.     Where  a  bequest  is  made  to  such  of  certain  persons  as  shall  be  sur- 

Bequest  to  such  of     ^^^^ing  at  some  period,  but  the  exact  period  is  not  speci- 

certain     persons     as     fi^d  the  lesjacv  shall  go  to  sucli  of  them  as  shall  be  alive 

shall  be  surviving  at  ,  .^      •       .  ^  fji-Uj-"^  ^\r,c',     „ 

some  period  not  sped-     at    the    time    ot  payment    or    distribution,    unless    a 
**®^'  contrary  intention  appear  by  tbe  will. 
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Illustrations. 

(a)  Property  is  bequeathed  to  A  and  B,  to  be  equally  divided  between 
them,  or  to  the  survivor  of  them.  If  both  A  and  B  survive  the  testator,  the 
legacy  is  equally  divided  between  them.  If  A  dies  before  the  testator,  and  B 
survives  the  testator,  it  goes  to  B. 

In  this  illustration  the  gift  is  immediate,  and  the  period  of  distribution  is  the  testator's 
death — Cripps  v.  Wolcott,  4  Madd.,  11. 

(6)  Property  is  bequeathed  to  A  for  life,  and  after  his  death  to  B  and  C, 
to  be  equally  divided  between  them,  or  to  the  survivor  of  them.  B  dies  during 
the  life  of  ^  ;  C  survives  A.     At  A's  death  the  legacy  goes  to  C. 

Hcarn  v.  Baker,  2  K.  and  J.,  383.  The  period  of  division  is  tlie  death  of  the  tenant* 
for -life. 

(c)  Property  is  bequeathed  to  A  for  life,  and  after  his  death  to  B  and  C, 
or  the  survivor,  with  a  direction  that  if  B  should  not  survive  the  testator,  his 
children  are  to  stand  in  his  place.  C  dies  during  the  life  of  the  testator  ;  B 
survives  the  testator,  but  dies  in  the  lifetime  of  A.  The  legacy  goes  to  the  re- 
presentative of  B. 

Sogers  v.  Towsty,  9  Jur.,  oTo. — In  this  illustration  the  survivorship  is  considered  to  refer 
to  the  death  of  the  testator  and  not  to  the  death  of  the  tenant-for-life,  the  words  of  survivor- 
ship and  the  condition  of  JS'.s  surviving  the   testator  being  in  immediate  connexion. 

(d)  Property  is  bequeathed  to  A  for  life,  and  after  his  death  to  B  and 
C,  with  a  direction  that  in  case  either  of  them  dies  in  the  lifetime  of  A, 
the  whole  shall  go  to  the  survivor.  B  dies  in  the  lifetime  of  A.  Afterwards 
C  dies  in  the  lifetime  of  A,     The  legacy  goes  to  the  representative  of  C 

This  section  applies  to  Hindus,  etc..  Act  XXI  of  1870,  .s.  2. 

Bachman  v.  Bachman,  I.  L.  R.,  (>  AIL,  583.  See  report  of  this  case  referred  to  in  notes 
following. 

In  the  case  of  a  gift  to  a  class  the.  time  when  the  gift  is  to  take  effect  in  enjoyment  is  call- 
ed the  period  of  distribution. 

When  the  period  of  distribution  is  at  a  date  subsequent  to  the  in.strument  coming  into 
operation  the  gift  is  said  to  be  postponed  and  no  person  can  prinid  facie  be  entitled  who  does 
not  belong  to  the  class  when  the  instrument  comes  into  operation. 

In  re  Knappi  Setllemenf ;  Knappv.  Fassa^  (1895),  1  Ch.,  91. — Xorth  J.,  stated  :  "  If  there 
is  a  life-estate  which  prevents  the  distribution  of  the  fund  till  the  life-estate  is  over,  then  you 
look  to  the  period  of  distribution  which  is  in  that  case  the  determination  of  t!ie  life-estate, 
and  then  you  find  not  who  the  persons  who  will  take  are  but  you  fix  the  maximum  number 
of  which  the  class  can  consist  and  then  divide  the  shares  as  far  as  they  are  divisible  upon 
that  footing.  In  case  of  a  life-estate  the  period  of  distribution  is  usually  the  death  of  the 
life-tenant,  butthe  period  of  distribution  is  not  necessarily  the  determination  of  the  life-estate." 

See  also  Rogers  v.  Mittch,  10  Ch.  D.,  25  ;  Ringrose  v.  Branham,  2  Cox.,  384;  Mann  v. 
Thompson,  Kaj'.,  638. 

In  this  case  the  survivorship  is  taken  from  the  special  form  of  the  gift  to  have  reference  to 
one  of  the  remaindermen  surviving  the  otkt^r,  and  not  to  their  surviving  the  tenant-for-life. 
The  legacy  vests  in  C  on  the  death  of  B,  and  accordingly  on  his  death  in  A's  life-time,  goes  to 
his  representative — Scurfield  v.  Howes,  3  Bro.  C.  C,  90  ;  yVhite  v.  Baker,  2  D.  F.  and  J.,  55. 

Illustrations  (c)  and  (d)  are  both  examples  of  a  contrary  intention  appearing  on  the  will. 
In  some  cases,  too,  survivorship  has  reference  to  the  period  of  vesting,  as  where  a  bequest  «as 
in  trust  to  pay  the  income  to  children  as  they  shall  arrive  at  the  age  of  twenty-one  years,  and 
then  all  the  said  children  or  the  survivors  of  them  to  be  left  into  full  possession  of  the  property, 
share  and  share  alike,  it  was  held,  that  the  word  '  survivors  '  upon  the  context  of  tiie  will 
meant  those  surviving  so  as  to  attain  their  respective  ages  of  twenty-one — Crazier  v.  Fisher,  14 
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Russ.,  398  ;    see    a,\so  Tribe  v.  Newlavd,    5  DeG.    and    S.,    230:    Cor n f d:  \-.\V adman,  1,.  R.,  ^ 
Eq.,  80. 

The  word  'survive'  and  'survivor'  import  being  alive  at  the  time  of  the  event  indicated. 
Tlius  a  limitation  to  A  in  defaidt  of  children  or  remote  issue  who  shoidd  survive  B.  means  chil- 
dren or  remoter  issue  living  at  B's  death,  and  is  not  void  for  remoteness — Gee  v.  Liddcl,  L.  R., 
Eq.,  341.  Only  those  of  the  class  who  are  alive  at  the  time  indicated  are  entitled,  tlie  issue  of 
other  deceased  members  being  excluded  :  see  Davidnon  v.  Dtdla^,  14  Ves.,  576  ;  Thompson  y. 
Thompson,  29  Beav..  654  ;  De  Carragnol  v.  Liardet.  32  Beav.,  608.  It  is  immaterial  whether 
the  word  is  '  survivors'  or  'such  as  survive' — In  re  Sharpens  I'lfihttc,  S  D.  J.,  and  S..  453. 

This  section  lays  down  the  general  rule  established  in  Cripps  v.  Wolroft  (4  Madd.,  11),  that 
where  ])roperty  is  given  to  the  survivors  or  survivor  of  a  class  living  at  a  particular  time,  the 
period  of  survivorship,  as  a  general  rule,  refers  to  the  time  when  the  payment  or  distribution 
is  to  take  place.  "  It  is  now  settled,"  said  Lkach,  V.  C.  that  "  if  a  legacy  be  given  to  two  or 
more,  to  be  equally  divided  between  them,  or  to  the  survivors  or  survivor  of  them,  and  there 
be  no  special  intent  to  be  found  in  the  will  that  the  survivorsliip  is  to  be  referred  to  the  period 
of  division  :  if  there  be  no  previous  interest  given  in  the  legacy,  then  the  period  of  division  is  the 
death  of  the  testator,  and  the  survivors  at  his  death  will  take  the  whole  legacy  " — Stevenson  v. 
Gtdlan,  18  Beav.,  590  ;  Howard  v.  Collins,  L.  R.,  5  Eq.,  349.  If  a  previous  estate  be  given  the 
period  of  distribution  is  when  such  previous  estate  determines — Cripps  v.  Wolcott.  4  Madd.,  11 ; 
Wordsivorfhv.  Word,  1  H.  L.  C,  129;  lie  Fo.re,  35  Beav.,  im  :  Ihaleford  v.  Drnkeford,  Z3 
Beav.,  43. 

If  the  prior  interests  should  determine  in  the  lifetime  of  the  testator,  tlie  result  is  the  same 
as  if  the  gift  had  been  originally  immediate — Spnrrell  v.  Spnrrell,  11  Ha.,  54. 

Where  then  there  is  a  gift  to  a  person  for  life,  with  remainder  to  liis  children  or  such  of 
them  as  shall  be  living  at  his  decease  (Sturgess  v.  Person,  4  Mad.,  411),  or  to  a  person  for  life, 
and  after  his  decease  to  his  children  or  the  survivors  (Broivne  v.  Lord  Kenyon,  3  Madd..  410), 
the  children  of  the  life-tenant  take  vested  estates  subject  to  be  divested  in  favour  of  such  as 
survive  the  tenant  for  life.  If  all  predecease  the  tenant-for-life,  their  representatives  will 
take,  for  the  event  which  to  divest  them  not  having  happened,  the  original  gift  remains — See 
Browne  v.  Kenyon.  3  Madd.,  410,  per  Sir  John  Leach,  V.  C.  :  see  Be  Sander's  Trii.^ts,  L.  R.,  1 
Eq.,  675  ;    Harrison  v.  Foreman,  5  Ves.,  207. 

Presumption  as  to  survivorship. — Whoever  has  to  make  out  the  case  of  death  at  any  par- 
ticular time,  must  prove  it  by  affirmative  evidence,  and  those  who  claim  under  a  person  who  is 
said  to  have  survived  a  particular  period,  must  prove  the  fact — In  re  Lewes'  Trusts.  L.  R.,  6 
Ch.,  356.  Where  a  person  has  not  been  heard  of  for  seven  years,  there  is  a  presumption  of  law 
that  he  is  dead,  but  at  wliat  time  within  that  period  he  died  is  not  a  matter  of  presumption  but 
of  evidence,  and  the  onus  of  proving  that  the  death  took  place  at  any  ])articular  time 
within  the  seven  years  lies  upon  the  person  who  claims  a  right,  to  the  establishment  of  which 
that  fact  is  essential — hi  re  Phene's  Trusts,  L.  R.,  5  Ch;  Ap.,  139. 

It  was  further  held  in  the  last  mentioned  case,  that  there  was  no  presumption  of  law  in  { 
favour  of  the  continuance  of  life.  This  is  contrary  to  the  former  rule  laid  down  in  Nepcan  v. 
Doe  (2  M.  and  W.,  912),  that  "  the  law  presumes  a  person  shown  to  be  alive  at  a  given  time  t 
remains  alive  until  the  contrary  be  shown."     See  In  re  Waller,  L.  R.,  7  Ch.,  120. 

In  the  case  of  Bachman  v.  Bachman  (I.  L.  R..  6  All.,  583).  the  testator  directed  his  trustees 
to  sell  certain  propert}'  and  to  divide  the  proceeds  and  certain  other  moneys  among  the  several 
persons  named  in  a  schedule  to-his  will,  in  certain  shares,  as  and  when  they  should  respec- 
tively attain  the  age  of  twenty-one  in  the  case  of  males,  and  he  directed  that  in  the  event  of 
any  of  such  persons  dying  in  his  lifetime  or  at  any  time  thereafter  "prior  to  tlie  said  divi- 
sion "  leaving  lawful  issue,  such  issue  should  be  entitled  to  the  share  which  their  deceased 
parent  would  have  taken.  One  of  the  legatees,  who  iiad  attained  twenty-one  in  the  lifetime 
of  the  testator  died  five  months  after  the  testator,  but  before  payment  of  the  legacy  and 
leaving  lawful  issue.  On  a  claim  being  made  by  the  personal  representative  of  the  deceased 
legatee,  the  question  arose,  whether  the  share  vested  absolutely  in  the  legatee  at  the  testa- 
tor's death,  and,  if  it  did  vest,  whether  under  the  terms  of  the  will  it  was,  in  consequence  of 
the  death  of  the  legatee  before  a  division,  divested,  and  it  was  held  that  the  legacy  had 
vested,  but  that  the  legatee  having  died  prior  to  the  division  of  the  estate,  it  became  divested. 
The  "  division  "  of  the  testators'  estate,  it  was  considered,  meant  the  ascertainment  of  the 
amounts  allotable  to  the  share  of  each  legatee,  after  the  conversion  of  the  estate  into  money 
(See  Collison  v.  Barber,  L.  R..  12  Ch.  D..  834  ;  Chaston  v.  Seago,  L.  R.,  18  Ch.  D..  218  ; 
Spencer  v.  Duckworth,  L.  R.,  18  Ch.  D.,  634).  and  accordingly  it  was  held  that  the  gift  over 
took  effect  in  favour  of  the  legatees's  issue.  In  Collison  v.  Barber  (L.  R..  12  Ch.  D.,  834). 
the  testator  directed  his  trustees  to  divide  the  residue  of  certain  funds  to  arise  by  sale  of 
personal  estate  among  two  nephews  and  four  nieces,  and  directed  that  the  shares  of  the  nephews 
should  be  paid  to  them  as  soon  after  his  death  as  possible  :  he  also  directed  that  in  case  any 
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of  his  nephews  or  nieces  should  (lie  before  him.  or  before  the  division  of  his  estate  as  before 
directed,  his  shares  should  go  over.  Fry,  J.,  adopting  the  reasoning  of  Kindebsley,  V.  C, 
in  In  re  Arrowsmith's  Trusts  (29  L.  J.,  Ch.,  774),  held  that  the  division  of  the  estate  meant  the 
period  allowed  by  the  law  for  the  division,  that  is,  the  ex])iration  of  twelve  months  after  the 
testator's  death.  That  meaning  he  said  was  a  reasonable  meaning  and  one  which  did  not 
leave  it  to  the  caprice  of  the  trustees  to  fi.x  when  the  vesting  or  divesting  of  the  shares  should 
take  place.  The  result  was  that  the  gift  over  was  held  to  take  effect  upon  one  of  the  nieces 
having  died  within  a  year  from  the  testator's  death.  In  Hutcheon  v.  Mannington  (I  Ves.  .366); 
dxiA  Martin  Y.  Martin  (L.  R.,  2  Eq.,  404),  it  was  decided  that,  where  such  a  divesting  clause 
refers  to  the  time  of  actual  receipt,  it  is  too  indefinite  to  be  capable  of  being  carried  into  effect 
— See  Minors  v.  Battison,  L.  R..  1  Ap.  C,  429).  In  another  case  [Chaston  v.  Seago,  L.  R..  18 
Ch.  D.,  218  :  (see  Johnston  v.  Crook.  L.  R.,  12  Ch.  D.,  6.39)] :  a  gift  over  of  a  legacy  or  so  much 
there  as  should  not  have  been  paid  or  received  by  the  legatee  was  held  not  to  be  void  for 
uncertainty,  the  ground  of  the  decision  being  that  the  words  referred  not  to  the  time  of  actual 
payment  or  receipt,  but  to  the  time  when  it  was  the  duty  of  the  executors  to  pay  the  legacy. 
In  Bubb  v.  Padivick  (L.  R.,  13  Ch.  D.,  517).  Malins,  V.  C,  expressed  his  dissent  from /w  re 
Arrowsmith' s  Trusts.  29  L.  -J.  (Ch.).  774,  above  referred  to,  but  in  Chaston  v.  Seago,  Fry,  J., 
stated  that,  in  his  opinion,  it  was  perfectly  good  decision. 

A  somewhat  similar  question  was  raised  again  before  Fry,  J.,  where  a  testator  gave  the 
residue  of  his  estate  equally  among  four  persons,  and  gave  the  shares  over  to  the  children  of 
the  legatees,  in  case  the  legatees  respectively  should  die  before  "  the  final  distribution  "  of 
his  estate.  Two  of  the  legatees  died  more  than  a  year  after  the  death  of  a  testator,  but  before 
the  estate  had  been  fully  realized  and  distributed,  and  it  was  held  that  "  final  division" 
meant  the  period  of  a  year  from  the  testator's  death,  and  that  the  shares  of  the  deceased 
legatees  had  not  gone  over.  As  pointed  out,  however,  by  Lord  Eldon  in  Gaskell  v.  Harman 
(11  Ves.,  p.  497).  if  a  testator  thinks  proper,  whether  prudently  or  not,  to  say  distinctly,  show- 
ing a  manifest  intention,  that  his  legatees,  pecuniary  or  residuary,  shall  not  have  the  legacies 
or  the  residue,  unless  they  live  to  receive  them  in  hard  cash,  there  is  no  rule  against  such 
intention,  if  clearly  expressed,  but  as  that  would  be  open  to  so  much  inconvenience  and  fraud 
the  Court  is  not  in  the  habit  of  making  conjectures  in  favour  of  such  an  intention.  On  the 
other  hand,  if  the  words  of  the  testator  are  clear  tliat  his  intention  was  that  a  legacy  should  be 
divested,  if  the  legatee  should  die  before  it  is  actually  received,  that  intention  must  prevail. 
Thus  where  a  bequest  was  to  A  and  in  case  of  his  death  before  tlie  sum  "shall  be  actually 
paid  or  payable."  tlie  gift  over  was  held  to  take  effect — Whitman  v.  Aitken,  L.  R..  2  Eq.,  414  ; 
see  Johnson  v.  Crook,  li.  R...  12  Ch.  D..  639  :  Elwin  v.  Elwin,  8  Ves.,  547  :  Law  of  Wills  in 
India,  pp.  347-9. 


PART  XVI.* 

OF  CONDITIONAL  BEQUESTS. 

Bequest  upon  impos-  113.     A  bequest  upon  an  impossible  condition  is 

sible  condition.  void 


Illustration 


s. 


(a)  An  estate  is  bequeathed  to  B  on  condition  that  he  shall  walk  one 
hundred  miles  in  an  hour.     The  bequest  is  void. 

(6)  A  bequeaths  500  rupees  to  B  on  condition  that  he  shall  marry  A^s 
daughter.  A's  daughter  was  dead  at  the  date  of  the  will.  The  bequest  is 
void. 

This  section  applies  to  Hindus,  etc..  Act  XXI  of  1870.  s.  2. 

For  further  information  see  Williams  on  Executor,  10th  Edn..  Vol.  I,  pp.  1002,  et  stq. 

A  conditional  legacy  may  be  defined  to  be  a  bequest  whose  existence  depends  upon  the  hap- 
pening or  not  happening  of  some  uncertain  event  by  which  it  is  either  to  take  place  or  to  be 
defeated. 

*  This  part  applies  to  the  wills  of  Hindus,  etc.,  in  the  Lower  Provinces  of  Bengal  and  the 
towns  of  Madras  and  Bombay— Act  XXI  of  1870,  s.  2. 
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No  precise  form  of  words  are  necessary  in  order  to  create  a  condition,  but  when  it  appears 
that  a  condition  was  intended  that  intent  should  be  carried  into  effect.  —  Egg  v.  Divey,  10  Beav., 
615. 

By  the  common  law  of  England  if  a  condition  precedent  is  impossible  the  device  is 
void,  but  by  the  civil  law  which  has  been  adopted  by  the  Courts  of  Equity  wlien  a  condition 
precedent  to  the  vesting  of  a  legacy  is  impossible  the  bequest  is  single  and  the  condition  is  dis- 
charged and  the  legatee  will  be  entitled  to  the  legacy  as  if  the  legacy  were  without  a  condition. 

(See  Williams  on  Executors,  10th  Edn.,  Vol.  I,  pp.  1008,  et  seq.) 

The  words  'condition  and  contingency'  are  very  often  used  in  the  same  sense.  In  general, 
however,  the  word  'contingency'  has  reference  to  the  happening  of  an  event,  whereas  the  word 
'condition'  has  reference  to  the  doing  or  forbearance  from  the  doing  of  some  act. 

Conditions  are  of  two  kinds — conditions  precedent  and  conditions  subsequent.  The 
former  precede  the  vesting  of  estate  ;  the  latter  are  to  be  performed  after  the  estate  has 
become  vested,  and,  if  not  performed,  may  in  many  cases  cause  interests  already  vested  to  be 
divested,  or  to  be  altogether  void.  See  2  Black.  Com.,  156  ;  Co.  Litt.,  206.  Where  the  condition 
is  precedent  the  estate  is  not  in  the  grantee  until  the  condition  is  performed,  but  where  the  con- 
dition is  subsequent  the  estates  vests  immediately  in  the  grantee  and  remains  in  him  till  the 
condition  be  broken — Wynnes.  Wynne,  2  M.  and  G.,  8,  p.  14;  Bro.,  Abr.  Tit.  Condition, 
pi.  67  (a). 

No  particular  words  necessarily  made  a  condition  precedent,  but  the  same  words  will  make 
a  condition  precedent  or  subsequent  according  to  the  nature  of  the  thing  and  the  intention  of 
the  testator — Acherky  v.  Vernon,  Wills,  153,  at  p.  156.  In  determining,  therefore,  whetlier  a 
condition  is  precedent  or  subsequent  we  must  look,  not  merely  to  the  particular  words  in  which 
the  condition  is  expressed,  but  to  the  whole  context  of  the  will,  and  if  the  meaning,  as  collected 
from  the  whole  context,  is  that  the  estate  is  to  vest,  unless  on  a  particidar  act  being  done  or  par- 
ticular event  happening,  then  the  condition,  liowever  expressed,  is  a  condition  precedent — 
Egerton  v.  Brownlow,  4  H.  L.  Ca.,  1,  note,  pp.  16,  19.  Tlie  law,  has  already  been  pointed  out, 
favours  the  vesting  of  estates,  and  from  the  earliest  times  the  Courts  have  been  inclined  to 
decide  that  estates  devised  were  vested,  and  for  the  same  reason  have  leaned  towards  con- 
stituting a  condition  to  be  subsequent  rather  than  precedent — Dujjield  v.  Duffield,  3  Bli..  N. 
S.,  260;  p.  331  ;    Holmes  v.  Prescott,  10  Jur.  (N.  S.),    507. 

In  England,  in  the  case  of  a  condition  precedent,  it  makes  no  difference  that  the  event  is 
impossible,  or  impolitic,  or  illegal  ;  the  gift  will  not  take  effect  unless  the  condition  is  ful- 
filled— Egerton  v.  Brownlow.  4  H.  L.  Ca.,  1.;  Theobald  on  Wills,  3rd  Edition,  374.  But  in  the 
case  of  a  condition  subsequent  if  the  condition  is  imjiossible.  impolitic,  or  illegal,  the  gift  re- 
mains ;  at  any  rate  where  there  is  no  gift  over — Theobald  on  Wills.  3rd  Edition,  418.  In 
England,  too,  in  case  of  personalty,  certain  conditions  subsequent,  though  good  in  law.  are 
in  accordance  with  the  rule  of  the  Civil  Law,  held  to  be  void  and  in  ferrorem  merely,  if  there 
is  no  gift  over  {ibid,  422),  e.g.,  conditions  in  partial  restraint  of  marriage — Law  of  Wills  in 
India,  p.  252. 

So  far  as  conditional  bequests  are  concerned,  this  Act  has  got  rid  of  tlie  rules  of  the  Civil 
Law  which  have  been  adopted  by  the  Courts  of  Equity  in  England.  As  to  beqirests  of  personal 
property,  the  Commissioners,  in  their  report,  say  :  "  On  the  subject  of  conditions  we  liave 
deemed  it  right  to  abstain  from  introducing  into  India  the  very  refined  distinction  which  the 
Court  of  Chancery  has,  in  questions  relating  to  personal  property,  borrowed  from  tlie  Eccle- 
siastical Courts.  We  think  that  the  words  of  the  will  should  be  adhered  to  where  no  condition 
inconsistent  with  law  or  morality  is  sought  to  be  imposed  ;  that  all  bequests  made  upon  illegal, 
immoral,  or  impossible  conditions,  should  be  void  ;  and  that  wherever  the  testator's  wishes  can 
be  carried  into  effect,  if  expressed  in  one  way,  they  ought  to  be  permitted  to  take  effect  if 
expressed  another  way,  so  that  whatever  he  can  do  by  a  limitation  he  ought  to  be  allowed  to 
do  by  imposing  a  condition.  It  appears  also  to  us  that  whenever  a  condition  subsequent  is 
valid  if  accompanied  by  a  gift  over,  it  ought  to  be  valid  without  a  gift  over,  and  ought  not 
to  be  treated  as  if  it  had  been  inserted  merely  to  frighten  the  legatee  by  an  unmeaning 
threat." 

By  the  Civil  Law,  when  a  condition  precedent  to  the  vesting  of  a  legacy  is  impossible, 
the  bequest  is  single, — i.e.,  discharged  of  the  condition,  and  the  legatee  will  be  entitled  as  if 
the  legacy  were  unconditional — Williams  on  Executors,  10th  Edn.,  Vol.  I,  pp.  1008. 

In  England  if  a  condition  is  impossiI)le  or  impracticable,  though  not  physically  impossible, 
the  legacy  would  apparently  be  void.  Thus,  where  a  testator  bequeathed  pro])erty  to  a  mar- 
ried woman  upon  condition  that  she  conveyed  an  estate  devised  to  her  by  another  testator  to 
the  separate  use  with  a  clause  against  anticijiation,  the  Court  held,  that  the  fact  of  tiie  woman 
not  being  competent  to  make  a  valid  conveyance  of  tiie  estate,  was  fatal  to  the  bequest — 
Robinson  v.  Wheelwright,  6  DeG.  M.  and  G.,  535  ;  see  Lowther  v.  Cavendish,  1     Ed.,  99. 
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Bequest  upon  Illegal  114.    A  bequest  upon  a  condition,  the  fulfilment  of 

or  immoral  condition,     ^jjich  would  be  contrary  to  law  or  to  morality,  is  void. 

Illustrations. 

{a)  A  bequeaths  500  rupees  to  B  on  condition  that  he  shall  murder  C. 
The  bequest  is  void. 

(h)  A  bequeaths  5,000  rupees  to  his  niece  if  she  will  desert  her  husband. 
The  bequest  is  void. 

This  section  applies  to  Hindus,  etc..  Act  XXI  of  1870,  s.  2.     (f^ee  cases  under  sec.  63.) 

Tayaramma  v.  Sebaramasami  Naidu,  I.  L.  R.,  23  Mad.,  613. — A  bequest  by  a  Hindu 
testator  made  conditional  on  the  continuance  of  immoral  relations  between  himself  and  the 
legatee  is  void. 

Wliere  there  was  a  bequest  of  an  allowance  to  a  married  woman,  on  condition  that  she  lived 
apart  from  her  husband,  the  condition  was  held  to  be  contra  bonos  mores,  and  void — Brown  v. 
Peck,  1  Ed.,  140  ;  see  also  Cartwright  v.  Cnrtwright,  3  DeG.  M.  and  G.,  982  ;  Wren  v.  Bradley,  2 
DeG.  and  S.,  49. 

With  regard  to  conditions  precedent  which  are  illegal,  if  performance  requires  an  act  which 
is  malum  in  se,  as  to  kill  A ,  burn  his  house,  or  the  like,  then  both  by  the  Common  Law  and  Civil 
Law,  not  only  the  condition,  but  the  bequest  itself,  is  void — Williams  on  Executors,  1009,  citing 
Swinb.,  Part  IV,  s.  6,  p.  16.  But  where  tlie  illegality  consists  merely  in  the  performance  of  the 
condition  being  against  a  rule  or  policy  of  the  law  there  (although  by  the  Common  Law  the 
devise  as  well  as  the  condition  is  equally  void  as  if  there  existed  malum  in  se)  by  the  Civil  Law 
the  condition  only  is  void,  and  the  bequest  single  and  good — Ibid.  This  Act  makes  no  distinc- 
tion between  conditions  the  performance  of  which  requires  an  act  which  is  mahim  in  se,  and 
conditions  the  performance  of  which  requires  an  act  which  is  against  a  rule  or  policy  of  the 
law,  or  malum  prohibitum. 

As  to  conditions  entirely  restraining  marriage — See  Morley  v.  Rennoldson  [1895],  1  Ch., 
449. 

For  further  information  as  to  conditional  bequests,  see  Williams  on  Executors,  10th 
Edn.,  Vol.  1,  pp.  1003  to  1034. 

When  a  testator  bqueathed  to  his  niece  £2  a  month  if  she  lived  with  her  husband  and  £5 
a  month  if  she  lived  from  him.  Lord  Northington  was  of  opinion  that  she  was  entitled  to  the 
£5  ;  for  the  condition  being  "  contra  bonos  mores  "  the  bequest  was  single. — Brown  v.  Peck, 
1  Ed.,  140. 

Where  the  performance  of  a  condition  subsequent  is  illegal  then  as  well  as  the  Common 
Law  as  by  the  Civil  Law  adopted  in  the  Courts  of  Equity,  the  condition  is  void  and  the  bequest 
freed  from  it,  as  though  it  had  been  given  unconditionally— i^tfif/wai/  v.  Woodhouse,  7  Beav., 
437  ;  Egerton  v.  Lord  Brownlow,  4  H.  L.  C,  1. 

Same  would  apply  where  the  condition  is  too  uncertain  to  enable  the  Court  to  say  what 
is  meant  by  it. — Clavering  v.  Ellison,  7  H.  L.  C,  707. 

115.     Where  a  will  imposes  a  condition  to  be  fulfilled  before  the  legatee 
can  take  a  vested  interest  in  the  thing  bequeathed,  the 
tion  precedent  to  the     condition  shall  be  considered  to  have  been   fulfilled  if 
vesting  of  a  legacy.         -^  ^^^  ^^^^  substantially  complied  with. 

Illustrations. 

(a)  A  legacy  is  bequeathed  to  A  on  condition  that  he  shall  marry  with 
the  consent  of  B,  C,  D  and  E.  A  marries  with  the  written  consent  of  B.  G 
is  present  at  the  marriage.  D  sends  a  present  to  A  previous  to  the  marriage. 
E  has  been  personally  informed  by  A  of  his  intentions,  and  has  made  no  objec- 
tion.    A  has  fulfilled  the  condition. 

This  section  applies  to  Hindus,  etc.,  Act  XXI,  of  1870,  s.  2.     (!*^ee  cases  under  sec.  63.) 
H,  SA  13 
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A  general  consent  to  any  marriage  is  sufficient — Mercer  v.  flail,  4  Hro.  C.  C,  326 ;  PoUork 
V.  Croft,  1  Mer.,  181. 

The  condition  is  complied  with  by  a  first  marriage,  and  does  not  extend  to  a  second 
marriage  contracted  without  the  consent  of  the  person  whose  consent  is  required  in  the 
condition — Hutcheson  v.  Hammond,  3  Bro.  C.  C,  128  ;  Crommelin  v.  Cromrndin,  3  Ves.,  227. 

Consent  may  be  implied,  as  from  the  circumstance  that  the  executor  or  trustee  whose  con- 
eent  is  made  a  condition,  witnesses  the  reception  of  addresses  of  marriage,  and  intimates  no 
disapprobation,  for  then  the  maxim,  qui  tacit  satin  loqnitur,  applies — Williams  on  Executoia, 
1026,  citing  Campbell  v.  Lord  Ncttervillc,  cited  in  U>  Ves.,  243. 

After  a  lapse  of  many  years  consent  by  trustees  to  a  marriage  will  be  presumed  in  the 
absence  of  any  claim  by  the  persons  entitled  to  take  advantage  of  the  forfeiture — In  the  goods 
of  Birch,  17  Beav.,  358. 

(6)     A  legacy  is  bequeathed  to  A  on  condition  that  he  shall  marry  with 

the  consent  of  B,  C,  and  D.     D  dies.     A  marries  with  the  consent  of  B  and  C. 

A  has  fulfilled  the  condition. 

In  Dawson  v.  Massey  (L.  E,.,  2  Oh.  D.,  753),  where  a  bequest  was  to  the  children  of  the 
testator's  sister  on  their  marrying  with  the  consent  of  their  parents,  it  was  held,  that  the 
consent  mentioned  in  the  will  must  be  taken  to  bti  that  of  the  parents  or  parent,  if  any,  and  that 
a  daughter  who  had  married  with  the  consent  of  her  surviving  parent  took  a  vested  interest. 
But  where  a  bequest  was  given  to  the  daughter  of  the  testator  on  her  attaining  twenty-one  or 
marrying  with  the  consent  of  her  '*  guardian  or  guardians,"  and  the  daughter  married  under 
twenty-one  without  the  consent  of  any  guardian  or  guardians,  there  being  none,  and  died 
shortly  afterwards  under  twenty-one,  it  was  held  that  the  condition  was  not  complied  with,  the 
condition  not  having  been  made  inoperative  by  reason  of  there  being  no  guardians,  since 
guardians  could  have  been  appointed  by  the  Court — In  re  Brown's  Will,  L.  R.,  18  Ch.  D.,  61. 
Where  the  consent  of  several  trustees  or  executors  is  required,  and  one  disclaims  or  renounces, 
it  has  been  held  that  the  others  alone  may  consent — W orthington  v.  Evans,  1  Sim.  and 
Stu.,  165. 

(c)     A  legacy  is  bequeathed  to  A  on  condition  that  he  shall  marry  with 

the  consent  of  B,  C,  and  D.     A  marries  in  the  lifetime  of  B,  C,  and  D,  with 

the  consent  of  B  and  C  only.     A  has  not  fulfilled  the  condition. 

Where  a  legacy  is  conditional  on  the  consent  of  trustees,  the  consent  of  the  majority  is 
not  BuSicient— Clarke  v.  Parker,  19  Ves.,  2,  per  Lord  Eldon,  p.  24. 

{d)  A  legacy  is  bequeathed  to  A  on  condition  that  he  shall  marry  with 
the  consent  of  B,  C,  and  D.  A  obtains  the  unconditional  assent  of  B,  C,  and 
D  to  his  marriage  with  E.  Afterwards  B,  C,  and  D  capriciously  retract  their 
consent.     A  marries  E.     A  has  fulfilled  the  condition. 

A  consent  once  given  without  any  condition  is  not  to  be  retracted  from  caprice  or 
perverseness  (Dashwood  v.  Peyton,  18  Ves.,  27),  unless  it  has  been  obtained  through  fraud  or 
deceit — Merry  v.  Ryves,  1  Ed.,  1. 

(e)     A  legacy  is  bequeathed  to  A  on  condition  that  he  shall  marry  with 

the  consent  of  B,  C,  and  D.     A  marries  without  the  consent  of  B,  C,  and  D ; 

but  obtains  their  consent  after  the  marriage.    A  has  not  fulfilled  the  condition. 

The  consent  after  the  marriage  was  immaterial,  because  no  subsequent  approbation  could 
amount  to  a  performance  of  the  condition,  or  dispense  with  the  breach  of  it.  If  there  had 
been  a  general  consent  to  any  marriage,  subsequent  approbation,  unlef  s  the  consent  were 
required  to  be  in  writing,  would  have  been  sufficient — Pollock  v.  Croft,  1  '  ,-.,  181. 

(/)  A  makes  his  will,  whereby  he  bequeaths  a  sum  of  money  to  J5  if  B 
shall  marry  with  the  consent  of  ^'s  executors.  B  marries  during  the  lifetime 
of  A,  and  A  afterwards  expresses  his  approbation  of  the  marriage.  A  dies. 
The  bequest  to  B  takes  effect. 

Clarke  v.  Berkeley,  2  Vern.,  720. 

[g)  A  legacy  is  bequeathed  to  A  if  he  executes  a  certain  document  within 
a  time  specified  in  the  will.     The  document  is  executed  by  A  within  a  reason- 
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able  time,  but  not  within  the  time  specified  in  the  will.  A  has  not  performed 
the  condition,  and  is  not  entitled  to  receive  the  legacy. 

Tbis  section  applies  to  Hindus,  etc.,  Act  XXf  of  1870,  s.  2. 

In  England,  where  a  testator  bequeathed  his  residuary  personal  estato  to  such  persons  aa 
ehould  within  one  year  from  bis  death  establish  their  right  or  title  thereto  as  bis  next-of-kin 
with  a  gift  over  in  default,  an  order  for  limited  administration,  including  au  inquiry  as  to 
the  next-of-kin.  was  made  on  summons  shortly  after  tlie  testator's  death  but  the  persons  who 
were  next  of-kin  did  not  bring  in  a  claim  within  the  year,  it  was  held  that  the  gift  over  took 
effect  -/«  re  Hartlei/,  L.  R..  34  Ch.  D.,  742  ;  ToUner  v.  MarriGtt,  4  Sim.,  19. 

In  England  the  general  rule  is  that  conditions  precedent  must  be  literally  performed — 
Bobinson  \.  Wheelwright.  21  Beav..  214.  There  it  has  been  held,  according  to  Civil  Law,  that 
a  condition  that  a  legatee  shall  pay  a  sum  of  money  (Pame  v.  Hyde,  4  Beav.,  468)  within  a 
given  time,  there  being  no  gift  over  (Hollinrnke  v.  Lister,  1  Russ.,  500,  508).  is  not  construed 
strictly,  if  in  fact  he  has  done  so  in  a  reasonable  time.  So  a  condition  to  execute  a  release 
has  been  construed  similarly  {Hollinrake  v.  Lister,  1  Russ.,  500) ;  but  if  the  condition  to 
execute  a  release  within  a  particular  time  be  in  the  form  of  a  conditional  limitation,  it  was 
held,  it  must  be  complied  with — Simion-  v.  Vickcrs,  14  Ves.,  341.  The  principle  on  which 
the  English  Courts  have  acted  in  these  last  cases  is  that  the  period  for  executing  the  release 
was  merely  ancillary  to  the  accomplishing  of  that  object  and  the  procurement  of  that  insti-u- 
nient  was  the  end  and  substance  of  the  condition — Williams  on  Executors,  10th  Edn.,  1151.  If 
the  testator's  intention  be  satisfied  by  an  execution  of  a  condition  precedent  in  substance,  i.e., 

ry  pren.  the  [lerformauce  with  the  will  be  sufficient Tliis  extensive 

limitation  of  the  general  rule  of  strict  performance  has  been  admitted  by  the  Civil  Law  in 
all  cases,  -.vhere  it  is  apparent  that  the  testators  paid  more  regard  to  the  end  or  fulfilment  of 
the  condition  than  to  the  means  prescribed  for  the  execution — Roper,  Leg.,  767  (4th  Edition). 

.\  condition  requiring  the  legatee  to  reside  at  a  particular  place  is  valid — Wyrme  v.  Fletcher, 
24  Beav..  430:  Walcott  v.  Bot field,  Kay.  534.  As  to  what  is  a  sufficient  compliance  with  a 
condition  as  to  residence,  see  In  re  Moir.  L.  R.,  25  Ch.  D.,  615,  and  notes  to  s.  119,  in/ra.  A 
condition  of  forfeiture  in  case  the  legatee  embrace  a  pecxdiar  faith,  is  good — Hodgson  v. 
Haljord,  L.  R..  11  Ch.  D..  959.  In  Perrin  v.  Lyoyt  (9  East.,  170),  the  testator  devised  his  real 
estate  to  his  daughter  subject  to  the  condition  that  if  she  should  marry  a  Scotchman,  tlien  she 
should  forfeit  all  benefit  under  tVie  will  and  the  estate  should  go  over.  The  daughter  married 
a  Scotcliman,  and  it  was  held  that  the  condition  upon  which  the  estate  was  to  go  over  to  other 
persons  was  valid.  So.  in  another  case  a  condition  that,  if  the  legatee  should  marry  a  domestic 
servant  the  bequest  sliould  hv  null  and  avoid,  was  held  to  be  valid — Jenner  v.  Turner,  L.  R., 
16  Ch.  D.,  188  :  see  Scott  v.  Tyler,  2  Dick.,  712  ;  Parsons  v.  Peter,  11  .Jur.  (N.  S.),  150. 

Altliough  the  general  rule  is  that  the  conditions  must  be  strictly  performed  yet  by  the 
Civil  Law.  which  has  been  it  should  seem,  in  this  respect,  also  adopted  by  Courts  of  Equity 
if  the  condition  is  performed  cy  pres.  as  it  is  termed,  tliat  this,  so  as  substantially  to  fulfil 
the  testators  intention  it  will  be  sufficient  (William  on  Executors.  10th  Kdn..  page  1013). 

With  respect  to  the  performance  of  conditions  subsequent  the  general  rule  is  that  they  are 
to  be  construed  with  gr^at  strictness  as  they  go  to  divest  estates  already  vested.  'I'herefore 
tlie  very  event  must  happen  or  the  act  with  all  its  details  must  be  done  in  order  to  dejirive  the 
legatee  of  his  legacy.     (Williams  on  Executors.  lOth  Edn..  p.  1(»I8). 

A  condition  that  the  legatee  shall  not  dispute  the  will  is  valid,  thougli  it  has  been 
considered  as  in  terrorem,  and  will  not  o]ierate  as  a  forfeiture  by  reason  of  the  legatee  having 
disputed  the  validity  or  effect  of  the  will.     (Williams  on  Executors,   10th  Edn.,  p.  1018). 

As  regards  conditions  regarding  restraint  on  mariiages  are  the  cases  which  have  from  time 
to  time  been  decided  upon  the  subject  have  been  conveniently  grouped  together  at  pages 
1020—1026.  (Williams  on  JLxecutors.  \ol.  U,  Ktth  Edn.).  and"  attention  is  drawn  to  the 
cases  therein  cited. 

116.     Where   there   is  a   bequest  to   one   person   and  a  bequest  of  the 

Ad  same  thing  to  another,  if  the  prior  bequest   shall    fail, 

faiiin-e^of  the  prior  be      the   second    bequest  shall  take  effect  upon  the  failure 

Quest,  to  B  ^f  ^j^p  prior  bequest,  although  the  failure  may  not  have 

occurred  in  the  manner  contemplated  by  the  testator. 

Illuslrations. 

(a)  A  bequeaths  a  sum  of  money  to  his  own  children  surviving  him, 
and  if  they  all  die  under  18,  to  B.  A  dies  without  having  ever  had  a  child. 
The  bequest  to  B  takes  effect. 
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Murray  v.  Jones,  2  V.  and  B.,  313  ;  see  the  judgment  of  Sir  W.  Graut,  M.  R. 

(b)     A  bequeaths  a  sum  of  money  to  B,   on  condition  that  he  shall  exe- 
cute a  certain  document  within  three  months  after  A^s  death,  and  if  he  should 
neglect  to  do  so,  to  C.     B  dies  in  the  testator's  lifetime.     The  bequest  to  C 
.takes  efiect. 

Avdyn  v.  Ward,  1  Ves.  Sen.,  420. 

This  section  applies  to  Hindus,  etc.,  Act  XXI  of  1870,  s.  2. 

Olchoy  Money  Dassee  v.  Nilmoney  Mullick,  I.  L.  R.,  15  Cal,  282.' — The  doctrine  laid 
down  in  this  section  was  applied  in  this  case  where  the  testator  provided  for  a  gift  to  a  son 
if  born  his  wife  then  being  enceinte  and  there  was  a  gift  over  if  the  child  to  be  born  was  a 
daughter. 

The  principle  on  which  this  section  and  the  following  section  are  based,  is  thus  explained 
by  Mr.  Justice  Williams  :  "  Instances  have  frequently  occurred  in  which  the  Court  has 
concluded  from  the  context  of  the  will,  that  the  intention  of  the  testator  is  effectually  fulfilled 
by  regarding  a  clause  of  apparent  condition  as  a  clause  of  conditional  limitation,  so  as  to 
require,  as  in  the  case  of  a  gift  on  a  condition  (see  s.  107)  that  the  very  event  on  which  the 
gift  is  made  contingent  must  be  fulfilled  with  strict  exactness,  but  paying  regard,  in  the 
construction,  to  the  substantial  efiect  of  the  contingency  specified,  and  so  to  tlie  real  interest 
of  the  testator"— Williams  on  Executors,  10th  Edn.,  1014. 

As  to  the  ejffect  of  an  apparent  intention  on  the  part  of  the  testator  that  the  prior  legacy 
shall  fail  in  a  particular  manner  before  the  second  legacy  can  take  effect,  see  next  section. 

In  general,  where  there  is  a  subsequent  limitation,  limited  to  take  effect  on  the  failure  of 
a  preceding  one,  if  the  preceding  limitation  is  removed,  or  does  not  arise,  the  subsequent 
limitation  will  take  effect.  See  Avdyn  v.  Ward,  1  Ves.  Sen.,  420  ;  Tennant  v.  Hcathfidd,  21 
Beav.,  255.  Thus,  where  there  was  a  devise  on  condition  that  the  devisee  should  execute  a 
release  in  three  months  after  the  testator's  death,  but  if  he  should  neglect  to  do  so,  the  devise 
to  go  over,  and  the  devisee  died  in  the  lifetime  of  the  testator,  the  devise  over  was  held  to 
take  effect — Avdyn  v.  Ward,  1  Ves.  Sen.,  420.  So  in  Jones  v.  Wcstcome  (1  Eq.,  Cas.  Abr., 
245),  where  there  was  a  bequest  to  the  child,  of  which  the  testator's  wife  was  enceinte,  and 
if  such  child  died  under  twenty-one,  over,  and  the  wife  was  not  enceinte,  it  was  held  that  the 
gift  over  took  effect — See  Meadows  v.  Parry,  1  V.  and  B.,  124  ;  He  Greens'  Trusts,  6  Jur. 
(N.  S.),  479 

In  Murray  v.  Jones  (2  V.  and  B.,  313),  a  gift  over,  after  various  limitations  to  the  children 
of  the  testatrix  in  the  event  of  their  all  dying  under  age  and  unmarried,  was  held  to  take  effect, 
although  the  testatrix  died  without  having  had  any  child.  So,  where  there  was  a  bequest  to 
A,  and  if  he  shall  die,  to  B,  and  A  was  dead  at  the  date  of  the  will,  the  i)rinciple  was  held  to 
apply— ^e  Sheppard's  Trusts,  1  K.  and  J.,  269. 

In  In  re  Smith's  Trusts  (L.  R.,  1  Eq.,  79),  there  was  a  bequest  after  the  death  of  J  (to 
whom  an  annuity  was  given  out  of  the  fund)  to  £"  during  her  natural  life,  but  in  case  of  the 
death  of  E  during  the  lifetime  of  J,  then  to  M  for  life,  and  after  the  decease  of  E  and  M, 
then  over.  It  was  held  by  Wood,  V.  C,  that  there  was  a  sufficient  indication  of  an  intention 
to  give  a  life-estate  to  31  after  the  death  of  E,  although  E  did  not  die  in  the  lifetime  of  J. 

The  principle  was  also  applied  in  the  case  of  Mackinnon  v.  Stwdl,  2  M.  and  K.,  202.  There 
was  a  bequest  to  A  for  life,  with  ultimate  remainder  to  the  children  of  A  living  at  her 
decease,  to  be  paid  to  them  after  her  death  as  they  attained  twenty-one,  and  ij  all  died  before 
attaining  twenty-one,  then  over.  One  child  of  A  attained  twenty-one,  but  no  child  survived 
her,  and  it  was  held  that  the  gift  over  took  effect — See  also  Tennant  v.  Heuthfield,  21  Beav., 
255. 

As  before  pointed  out  where  an  ulterior  gift  is  in  term  to  arise  on  the  failure  of  a  prior  in- 
terest in  a  particular  manner  it  will  not  be  construed  as  contingent  upon  the  failure  taking 
place  in  the  manner  mentioned  but  will  be  vested  and  take  effect,  although  the  mode  in  which 
the  prior   interest  fails  was  not  precisely  provided  for. 

Where  property  is  given  to  A  for  life  or  until  bankruptcy  followed  by  a  gift  over  in  the 
event  of  banki-uptcy  to  B,  the  latter  will  take  a  vested  interest  expectant  on  the  bankruptcy 
or  death  of  A — Rt  Aktroyd  Boherts  v.  Akeroyd,  (1893),  3  Ch.,  393  ;  see  also  Luxford  v,  Checke,  3 
Lev.,  125  ;   Underhill  v.  Boden,  3  Ch.  D.,  494  ;  Stanford  v.  Stanford,  34  Ch.,  D.,  362. 

The  presumption,  however,  must  give  way  to  clear  language. — Jtffray  v.  Tredwdl  (1891), 
2  Ch.,  640. 
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117.  Where  the  will  shows  an  intention  that  the  second  bequest  shall 

take  effect  only  in  the  event  of  the  first  bequest  failing 
Becond  bequest'^shaii     in  a  particular  manner,  the  second   bequest    shall  not 

not  take  effect  on  fail-     ^ake  effect  unless  the  prior  bequest  fails  in  that  parti- 
ure  of  the  first.  ,  '-  ^  t^ 

cular  manner.  .  , 

Illustration. 

A  makes  a  bequest  to  his  wife,  but  in  case  she  should  die  in  his  lifetime, 

bequeaths  to  B  that  which  he  had  bequeathed  to  her.     A  and  his  wife  perish 

together,  under  circumstances  which  make  it  impossible  to  prove  that  she  died 

before  him.     The  bequest  to  B  does  not  take  effect. 

This  section  applies  to  Hindus,  etc..  Act  XXI  of  1870,  s.  2. 

Where  the  language  of  the  will  is  clear  the  condition  must  be  given  effect  to. — Under' 
wood  V.  Wing,  4  DeGtjx  M.  and  G.,  633. 

In  this  case  there  was  a  bequest  to  the  testator's  wife  absolutely,  and  in  case  she  should  die 
in  the  testator's  lifetime  then  over.  The  testator  and  wife  were  drowned  in  the  same  ship 
and  it  was  impossible  to  prove  who  survived. 

It  was  held  that  the  gift  over  failed  inasmuch  it  was  made  dependent  on  an  event  which 
had  not  been  proved  to  have  happened  by  the  testator  surviving  his  wife  :  and  that  it  did  not 
become  operative  from  the  mere  fact  of  the  gift  to  the  wife  failing  to  have  practical  operation, 
for  the  testator  had  indicated  no  such  intention  either  expressly  or  impliedly. 

118.  A  bequest  may  be  made  to  any  person  with  the  condition  super- 
Bequest  over  condi-     added  that,  in  case  a  specified  uncertain  event  shall 

tionaiupon  the  hap-     happen,  the  thing  bequeathed  shall  go  to  another  per- 

pening  or  not  happen-  ^^        ,i     -    •        ®        ^         -n    j  P-  a.     i     n        i. 

ing  of  a  specified  un-     son  ;  or  that,  in  case  a  specmed  uncertain  event  shall  not 
certain  event-  happen,  the  thing  bequeathed  shall  go  over  to  another 

person.     In  each  case  the  ulterior  bequest  is  subject  to  the  rules  contained  in 
sections  107,  108,  109,  110,  111,  112,  113,  114,  116,  117. 

[Section  115  is  necessarily  omitted,  because  of  the  provisions  of  s.  119].    ,  .    , 

Illustrations. 

(a)  A  sum  of  money  is  bequeathed  to  /I,  to  be  paid  to  him  at  the  age  of 
18,  and  if  he  shall  die  before  he  attains  that  age,  to  B.  A  takes  a  vested  inter- 
est in  the  legacy,  subject  to  be  divested  and  to  go  to  B  in  case  ^-1  shall  die  under 

18. 

Sec  Taylor  v.  Johnson,  2  P.  W.,  506  ;  and  Nicholls  v.  Oshorn,  ib.,  419. 

(b)  An  estate  is  bequeathed  to  A,  with  a  proviso  that  if  A  shall  dispute 

the  competency  of  the  testator  to  make  a  will,  the  estate  shall  go  to  B.     A 

disputes  the  competency  of  the  testator  to  make  a  will.     The  estate  goes  to  B. 

A  condition  that  a  legatee  should  not  dispute  tlie  will  in  England  as  to  personalty  was 
regarded  as  merely  in  terrorem ;  and,  therefore,  a  legatee,  by  having  contested  the  will, 
did  not  forfeit  his  legacy,  unless  there  was  a  gift  over  upon  breach  of  the  condition — Cleaver 
v.  Spurling,  2  P.  W.,  528.  This  doctrine  was  never  applied  in  the  case  of  devises  of  real  estate  ; 
but.  on  the  contrary,  it  was  decided  in  Cooke  v.  Trirner,  15  M.  and  W.,  727  :  that  such  a 
condition  annexed  to  a  devise  of  land  was  valid  and  effectual  without  a  gift  over  upon 
breach  of  the  condition — 2  Jar.,  57-8. 

(c)  A  sum  of  money  is  bequeathed  to  A  for  life,  and  after  his  death  to 
B,  but  if  B  shall  then  be  dead,  leaving  a  son,  such  son  is  to  stand  in  the  place 
of  B,  takes  a  vested  interest  in  the  legacy,  subject  to  be  divested  if  he  dies 
leaving  a  son  in  A's  lifetime. 
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{d)  A  sum  of  money  is  bequeathed  to  A  and  B,  and  if  either  sliould  die 
during  the  life  of  C,  then  to  the  survivor  living  at  the  death  of  C.  A  and  B 
die  before  C.  The  gift  over  cannot  take  effect,  but  the  representative  of  A 
takes  one-half  of  the  money,  and  the  representative  of  B  takes  the  other 
half. 

Harrison  v.  Foreman,  5  Ves.,  207. — 'I'here  A  and  B  took  %  estecl  interests,  subject  to  being 
divested  in  favour  of  the  survivor  living  at  the  deatli  of  C  ;  but,  inasmucli  as  neither  survived 
C,  the  contingency  which  was  to  divest  the  legacy  never  happened — See  Wagnluff  v.  Crosby, 
2  Coll.,  746  ;  Re  Sanders'  Trusts,  L.  R.,  1  Eq.,  'o7.'J. 

(e)  A  bequeaths  to  B  the  interest  of  a  fund  for  life,  and  directs  the  fund 
to  be  divided,  at  her  death,  equally  among  her  three  children,  or  such  of  them 
as  shall  be  living  at  her  death.  All  the  children  of  B  die  in  B's  lifetime.  The 
bequest  over  cannot  take  effect,  but  the  interests  of  the  children  pass  to  their 
representatives. 

This  section  applies  to  Hindus,  etc..  Act  XXI  of  1870,  s.  2. 

This  is  the  case  of  Sturgess  v.  Pearson  (4  Madd.,  411).  The  Vice-Chancellor,  Sir  Johji 
Leach,  said :  "  the  vested  interests  first  given  by  the  will  are,  by  the  form  of  the  expression, 
only  defeated  in  case  there  shall  be  some,  or  one,  and  not  all  of  the  children  living  at  the 
mother's  death  ;  but  that  event  did  not  happen,  for  there  was  not  one  child  living  at  the 
mother's  death — See  Seacombe  v.  Edwards,  28  Beav.,  440  ;  Boulton  v.  Pilcher,  29  Beav., 
633  ;  Potts  V.  Atherton,  28  L.  J.,  Ch.,  486  ;  Finch  v.  Lane,  L.  R.,  10  Eq.,  501  ;    Wing  v.  Amirove, 

8  H.  L.  Ca.,  183 ;  Elliott  v.  Smith,  L.  R.,  22  Ch.  D.,  236. 

InTincouri  DasseeY.  Krishnabhabini  (I.  L.  R.,  20Cal.,  15,)  a  testator  by  his  will  directed 
that  if  any  of  the  female  members  of  his  family  either  from  misunderstanding  or  from  any 
other  cause  should  live  in  any  other  than  a  holy  i)lace  for  more  than  three  months,  except 
for  the  cause  of  pilgrimage,  they  should  forfeit  their  right  under  the  will.  A  widowed  minor 
daughter-in-law  of  the  testator  was  removed  from  his  house  by  her  maternal  relations  and 
brother  with  the  aid  of  the  police  and  resided  for  more  than  three  months  witli  her  mother. 
The  Courts  held  that  under  the  circumstances  the  minor's  absence  did  not  work  a  forfeiture. 

Attention  is  drawn  to  the  cases  reported  in  the  following  which  may  be  said  to  deal  with 
the  provisions  of  this  section  : — /.  S.  Kristoromoney  Dussee  v.  M.  Norendro  Kristo  Bahadoor,  I. 
L.  R.,  16  Cal.,  383,  16  I.  A.,  29;  Kumar  Tarakeswar  Roy  v.  Kumar  Shoshi  Shekareswar,   I.  L.  R., 

9  Cal.,  952,  10  I.  A.,  51 ;  Raikishori  Dasi  v.  Debendronuth  Sircar,  I.  L.  R.,  15  Cal.,  409 ;  15  I.  A. 
37;  Rain  Lai  Mukerjee  v.  Secy,  of  State,  I.  L.  R.,  7  Cal.,  304;  8  I.  A.,  46;  Tagore  v.  Tagore,  9  B. 
L.  R.,  377. 

See  Clavering  v.  Allison,  7  H.  L.  Ca.,  707  (723).     See  notes  to  s.  115,  snpra. 

"With  respect  to  the  performance  of  conditions  subsequent  the  general  rule  is  that  they  are 
to  be  construed  with  great  strictness  as  they  go  to  divest  estates  already  vested.  Therefore 
the  very  event  must  happen  or  the  act  with  all  its  details  must  be  done  in  order  to  deprive  the 
legatee  of  his  legacy. 

It  may  be  here  mentioned  that  if  a  legacy  is  given  to  A  for  life  and  after  his  death  to 
his  children  at  majority  or  marriage  with  a  gift  over  in  the  event  of  any  of  them  dying  before 
his  or  her  share  becomes  payable,  the  Court  will  lean  strongly  in  favour  of  construing  the  word 
payable  to  refer  to  the  majority  or  marriage  and  not  to  the  period  of  distribution.— Ha?^t/a.r  v. 
Wilson,  16  Ves.,  168  ;  Hayward  v.  James,  28  B<:-av.,  523  ;  Haydon  v.  Rose,  L.  R.,  10  Eq.,  224; 
Partridge  v.  Baylis.  17  C.  D...  835. 

For  further  information,  see  Williams  on  Executors,  10th  Edn.,  Vol.  I,    pp.  1003  el  seq. 

119.     An  ulterior  bequest  of  the  kind  contemplated  by  the  last  preceding 
Condition  must  be        section  cannot  take  effect,  unless  the  condition  is  strict- 
strlctly  fulfilled.  ly  fulfilled. 

Illnstrations. 

(a)  A  legacy  is  bequeathed  to  A ,  with  a  proviso  that  if  he  marries  without 
the  consent  of  B,  C,  and  D,  the  legacy  shall  go  to  E.  D  dies.  Even  if  A 
marries  without  the  consent  of  B  and  C,  the  gift  to  E  does  not  take  effect. 
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(b)  A  legacy  is  bequeathed  to  A,  with  a  proviso  that  if  he  marries  with- 
out the  consent  of  B,  the  legacy  shall  go  to  C.  A  marries  with  the  consent  of 
B.  He  afterwards  becomes  a  widower  and  marries  again  without  the  consent 
of  B.     The  bequest  to  C  does  not  take  effect. 

(c)  A  legacy  is  bequeathed  to  A,  to  be  paid  at  18,  or  marriage,  with  a 
proviso  that  if  A  dies  under  18,  or  marries  without  the  consent  of  B,  the 
legacy  shall  go  to  C.  A  marries  under  18,  without  the  consent  of  B.  The 
bequest  to  C  takes  effect. 

This  section  applies  to  Hindus,  etc..  Act  XXI  of  1870,  s.  2. 

It  has  already  been  pointed  out,  see  notes  to  ss.  117  and  118  id),  and  that  in  order  to  divest 
a  vested  estate  or  interest  by  a  gift  over,  the  very  event  must  hap])en  ;  or  in  otiier  words,  the 
conditions  must  be  strictly  fulfilled— IF a(7><«,^  v.  Croiby,  2  Coll.,  74() ;  Ne  Sanders'  Trusts, 
L.  R.,  1  Eq.,  G75.     See  In  re  Boddington,  L.  R.,  25  Ch.  D.,  '385. 

In  the  case  of  Inre  Moir  (L.  R.,  25  Cii.  D.,  605),  there  was  a  legacy  to  G  for  life 
"  provided,  as  a  sine  qva  no>>,"  that  he  "  within  six  months  after  my  decease  !?liall  enter  upon 
and  take  possession  of  "  the  property  devised  as  his  residence  and  place  of  abode,  and  "  shall 
thereafter  during  his  life  continue  to  reside  therein  for  at  least  six  montiis  (but  not  necessarily 
consecutively)  in  every  year,  "  and  after  (t'.s  death,  or  his  failing  to  take  possession  and  to 
reside  "  on  the  property,  the  testator  devised  the  same  to  Ws  first  and  other  sons  in  tail  male. 
<?  took  possession  withiii  six  months,  after  the  testator's  decease,  but,  as  to  residence,  during 
the  year  following  the  expiration  of  the  six  montlis,  he  was  in  the  house  for  eighteen  days  only, 
and  from  tiie  first  1st  of  January  to  ti^.e  2Sth  December  in  the  year  following  the  date  of  such 
expiration  for  not  more  than  twenty-four  days.  He  had,  however,  placed  the  liouse  in  charge 
of  a  staff  of  servants,  paid  the  rates,  kept  horses  and  poultr_)  in  tlie  stables  and  in  the  grounds, 
and  his  so7i,  who  was  at  college  near,  had  stayed  at  the  house  on  an  average,  on  every 
alternate  Saturday  till  Monday.  It  was  held  that  there  was  no  forfeiture,  as  there  had  been  a 
reasonable,  if  not  a  strict,  compliance  with  the  condition  of  residence — See  AMhy  v.  Earl  of 
Essex,  L.  R.,  IS  Eq.,  290,  p.  295  ;  W ijnnc  v.  Fhtcher,  24  Beav.,  430. 

If  the  required  consent  becomes  iniattainable  by  the  death  of  the  person  or  persons  whose 
consent  is  required,  a  marriage  witliout  consent  will  not  cause  a  forfeiture,  where  the  condition 
is  subsequent.  See  In  re  Broivn's  Will,  L  R.,  18  Cli.  D.,  61.  As  to  real  property,  or  legacies 
charged  on  real  j^rooerty,  it  was  held  in  England,  that  a  marriage  in  such  a  case  did  occasion  a 
ioifaitmv— Peyton  v.  Bury,  2  P.    W.,  020  :  Collett  v.  Collett,  35  Beav.,  312, 

The  condition  once  complied  with  is  released,  and  consent  to  a  second  marriage  is  not 
necessary— i/;<<fAeson  v.  Hammond,  3  Bro.  C.  C,  158;  Crommelin  v.  Crommelin,  9  Ves.,  227  ; 
see  Taylor  v.  Austen,  1  Drew.,  459.  A  legacy  payable  at  18,  or  on  marriage  with  consent,  is 
payable  either  at  that  age  or  on  marriage  with  consent  under  it,  although  there  is  a  gift  over 
generally  on  marriage  without  consent — Deshody  v.  Boyville,  2  P.  W.,  547. 

For  further  informatiou,  see  Williams  on  Executors,  10th  Edn.,  Vol  I,  p]).  1003  et  s&i.  and 
Tarious  cases  cited  in  these  pages. 

Original  bequest  not  120.     If  the  ulterior  bequest  be  not   valid,  the 

of  Second.  ^  ^"^*  ^  ^^^     original  bequest  is  not  affected  by  it. 

Illustrations. 

(a)  An  estate  is  bequeathed  to  A  for  his  life,  with  a  condition  superadded 
that  if  he  shall  not  on  a  given  day  walk  100  miles  in  an  hour,  the  estate  shall  go 
to  B.  The  condition  being  void,  A  retains  his  estate  as  if  no  condition  had 
been  inserted  in  the  will. 

(b)  An  estate  is  bequeathed  to  A  for  her  life,  and  if  she  do  not  desert  her 

husband,  to  B.     A  is  entitled  to  the  estate  during  her  life  as  if  no  condition 

had  been  inserted  in  the  will. 

The  condition  is  contrary  to  public  Tpolicy—Caitwright  v.  Cadwright,  3  DeG.  M.  and  G., 
982. 

(c)  An  estate  is  bequeathed  to  A  for  life,  and  if  he  marries,  to  the  eldest 
son  of  B  for  life.     5,  at  the  date  of  the  testator's  death,  had  not  had  a  son. 
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The  bequest  over  is  void  under  section  92,  and  A  is  entitled  to  the  estate  during 
his  life. 

This  section  applies  to  Hindus,  etc.,  Act  XXI  of  IS70.  8.  2. 

Tincouri  Da^vee  v.  Krishnabhabini,  I.  L.  R.,  20  Cal.,  15. — A  testator  by  his  will  directed 
that  if  anv  of  the  female  members  of  his  family  either  fiom  misunderstanding  or  from  any  other 
cause  should  live  in  any  other  than  a  holy  place  for  more  than  three  months,  except  for  the 
cause  of  pilgrimage,  tliey  should  forfeit  their  rights  under  the  will.  The  plaintiff,  a  widowed 
daughter-in-law  of  tlie  testator  and  a  minor,  was  removed  from  his  liouse  by  her  maternal  rela- 
tions and  brotlier  with  the  aid  of  the  police  and  resided  for  more  than  three  months  with  her 
mother.  Hdd,  that  under  the  circumstances  the  ])laintiff's  absence  did  not  work  a  forfeiture. 
See  also  Cluverin  v.  Ellison,  7  H.  L.  Ca.,  7(t7. 

Kheiter  Mohan  Mullick  v.  Gunga  Narain  Alullkk.  4  C.  W.  N.,  p.  671". — Specific  trusts  or 
specitic  estates  good  in  themselves  are  not  invalidated  by  a  subsequent  illegal  disposition  of  the 
residue  or  remainder.  See  also  Lalit  Mohun  Singh  Roy  v.  Chukknn  Lnl  Roy.  I.  L.  R.  24  Cal., 
834  ;  24  I.  A.,  76;  Anandruo  Vinayoh  v.  Admr.-GmiL,  Bombay,  I.  L.  R.,  20  Bom.,  450. 

Where  a  condition  subsequent  is  impossible  (Lowther  v.  Cavendish,  Amb.,  358  :  Aislabie  v. 
Mice,  3  Alad.,  256  ;  Walker  v.  Walker,  2  DeG.  F.  and  J.,  255),  or  illegal  (Ridgivay  v.  Woodhonsc, 
7  Be'av.,  437  :  Egerton  v.  Lord  Browvlow,  4  II.  of  L.,  1).  it  is  void,  and  the  bequest  is  freed  from 
it  as  though  it  had  been  given — ujiconditionally — See  Williams  on  p]xecutors,  10th  Edn., 
1827-8.  Conditions  which  are  repugnant  to  estates  already  giveii  are  void  {Bradley  v. 
Pe»rot'o,  3  Ves.,  325.  'pcr  Lord  Aiaanlev).  as  where  there  is  a  devise  in  fee  followed  by  an 
absolute  restraint  upon  alienation — Hood  v.  Oglander,  34  Beav.,  523;  Hant-F oulston  v. 
Furber,  L.  R.,  3  Ch.  D.,  255. 

If  the  condition  of  an  ulterior  bequest  be  too  vague  for  the  Court  to  enforce  it,  it  is  void 

Fillingham  v.  Bromley,  T.  and  R.,  530  :  see  Clavetiug  v.  Ellison,  7  H.  L,  C,  707  :  Tincouri  v. 

Krishnabhahini.  I.  L.  R.,  20  Cal.,  15.  Where  a  life-interest  is  given  it  may  be  determined  by 
a  conditional  limitation  over  upon  alienation  or  bankruptcy  of  the  legatee — Hurst  v.  Hur-A, 
L.  R.,  21  Ch.  D..  278  :  Bochford  v.  Hinckman.  9  Hare,  475. 

So  a  gift  which  is  absolute  will  not  be  affected  by  a  subsequent  gift  over  which  is  void  for 
remoteness  (Ring  v.  Hardwirk,  2  Beav.,  352  ;  Carver  v.  Bowles,  2  R.  and  M.,  306),  the  general 
rule  of  law  being,  that  an  absolute  interest  is  not  to  be  taken  away  by  a  gift  over,  unless  that 
gift  may  itself  take  effect—GrpeM  v.  Hariey.  1  Hare,  428.  431  ;  Watkins  v.  Weston,  32  L.  J., 
Oh.,  396  and  609. 

Where  an  estate  was  given  in  fee  a  condition  giving  it  over  on  bankruptcy  of  the  devisee 
was  held  to  be  void— in  re  Muchiu  L.  R.,  21  Ch.  D.,  838:  see  In  re  Dugdale,  L.  R.,  38  Ch.  D.,  176. 

A  condition  of  forfeiture  in  case  the  legatee  slionld  embrace  a  particular  faith  is  good — 
Hodgson  v.  Hulford,  11  Ch.  D.,  959.  And  a  condition  re(iuiring  the  legatee  to  reside  at  a  partic- 
ular place  is  valid— H'j/wwe  v.  Fletcher,  24  Beav.,  430  ;  Wulcot  v.  Boifidd,  Kay,  534.  'thus  a 
clause  directing  a  forfeiture  in  case  of  the  devisee  not  making  a  mansion  house  devised  to  him, 
"his  usual  and  common  place  of  abode  and  residence"  is  not  void  for  uncertainty  {Wynne  v. 
Fletcher,  24  Beav.,  430.  See  In  re  Moir,  L.  R.,  25  Ch..  605  :  Astley  v.  End  of  Essex,  L.  R.,  18 
Eq.,  290  ;  Wulcot  v.  Bottidd,  Kay,  534),  and  the  condition  must  be  complied  witli — See /h  re 
Moir,  L.  R.,  25  Ch.  D.,  605,  as  to  what  is  a  sufficient  com pliaiice  with  a  condition  as  to  residence. 

A  testator  gave  three  houses  to  his  nephews.  S  and  W,  upon  trust  to  pay  the  rent  to  his 
niece  during  her  life  for  her  seyiarate  use  and  after  her  decease  ("  she  leaving  no  child  or 
children  ")  he  gave  one  of  the  houses  to  S  and  the  otiiers  to  W.  After  making  otlier  bequests 
the  testator  gave  the  residue  of  his  real  and  personal  estate  to  iS  and  H' equally.  The  niece 
died  leaving  children.  It  was  held  affirming  the  decision  of  the  Court  of  Appeal  (45  Ch.  D., 
299)  that  tiie  niece  took  a  life-interest  only,  and  that  on  her  death  the  liouses  passed  under 
the  ultimate  residuary  gift  to  .j^  and  I!'  c quallv,  there  being  no  imjilied  gift  to  her  ciiildren — 
Scale  v.  Rawlins  (1892),  A.  C.  342. 

When  a  testator  by  will  directed  that  if  any  of  the  female  members  of  his  family  either 
from  misunderstandinsz  or  from  any  other  cause  should  live  in  any  other  than  a  holy  place  for 
.more  tiian  three  months,  they  sliould  forfeit  their  rigiits  under  the  will.  One  of  his  relatives, 
a  widowed  daugliter-in-law  of  the  testator,  and  a  minor,  was  removed  from  the  house  of  the  tes- 
tator by  her  maternal  relations  atid  brother  with  tlie  aid  of  the  police  and  resided  fen-  more  than 
three  nionths  with  her  motlicr  at  a  place  not  contemplated  by  the  will,  the  Court  held  that  the 
testator  contemjilated.  wilful,  deliberate,  and  intentional  leaving,  and  that  under  the  circum- 
stances there  was  no  forfeiture — Tincourie  Dassee  v.  Krishnabhahini,  1.  L.  11.,  20  Cal.,  15  ; 
^ee  Clavering  v.  Ellison,  7  H.  L..  Cal.,  707,  p.  723. 

As  to  s.  107.  vide  s(/y>m.  .  ■ 
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121.     A  bequest  may  be  made  with   the  condition  superadded   that  it 
Bequest  conditioned     shall  cease  to  have  effect  in  case  a  specified  uncertain 

that  It  shall  cease  to  ,     i     n  i  •  -c    j  .    ■ 

hare  effect  in    case     event  shall  happen^  or  in  case  a  specitied  Uncertain  event 
%.7ntlllii  happen'ir     shall  not  happen. 

not  happen. 

Illustrations. 

(a)  An  estate  is  bequeathed  to  A  ior  his  life,  with  a  proviso  that  in  case 
he  shall  cut  down  a  certain  wood,  the  bequest  shall  cease  to  have  any  effect. 
A  cuts  down  the  wood  ;  he  loses  his  life-interest  in  the  estate.' 

(6)  An  estate  is  bequeathed  to  A,  provided  that  if  he  marries  under  the 
age  of  25  without  the  consent  of  the  executors  named  in  the  will,  the  estate 
shall  cease  to  belong  to  him.  A  marries  under  25  without  the  consent  of  the 
executors.     The  estate  ceases  to  belong  to  him. 

(c)  An  estate  is  bequeathed  to  A,  provided  that  if  he  shall  not  go  to  Eng- 
land within  three  years  after  the  testator's  death,  his  interest  in  the  estate  shall 
cease.  A  does  not  go  to  England  within  the  time  prescribed.  His  interest 
in  the  estate  ceases. 

(d)  An  estate  is  bequeathed  to  A  with  a  proviso  that  if  she  becomes  a 
nun  she  shall  cease  to  have  any  interest  in  the  estate.  A  becomes  a  nun.  She 
loses  her  interest  under  the  will. 

Ex  parte  Dickson,  1  Sim.,  N.  S.,  37  :  see  Biddulph  v.  Lte.s,  E.  B.  and  E.,  289. 

(e)  A  fund  is  bequeathed  to  A  for  life,  and  after  his  death  to  B,  if  B 
shall  be  then  living,  with  a  proviso  that  if  B  shall  become  a  nun,  the  bequest 
to  her  shall  cease  to  have  any  effect.  B  becomes  a  nun  in  tlie  lifetime  of  A. 
She  thereby  loses  her  contingent  interest  in  the  fund. 

This  section  applies  to  Hindus,  etc..  Act  XXI  of  1870,  s.  2. 

Girvanna  M.  Naik  v.  Hanumu,  \.  L.  R.,  15  Bora.,  237. — A  Hindu  widow  whose  husband 
has  directed  that  she  shall  be  maintained  in  the  family  house  is  not  entitled  to  maintenance  if 
she  resides  elsewhere  without  cause.  See  also  Mulji  Bhaishunker  v.  Bni  Ujain,  I.  L.  R.,  13  Bom., 
219;  Blioba  Tarini  Debya  v.  Ptury  Lull  Snnyal,  I.  L.  R.,  24  Cal.,  646;  1  C.  W.  N.,  578. 

In  accordance  with  the  rule  of  the  Civil  Law,  certain  conditions  subsequent  were,  in  the 
case  of  personalty,  held  by  the  Courts  in  England  to  be  void,  and  in  terrorem  merely  if  there 
were  no  ^ift  over — See  Cooke  v.  Tamer,  15  M.  and  W.,  727  ;  Evanturel  v.  Evanturel,  L.  R., 
HP.  C,  11. 

This  and  the  preceding  sections  having  got  lid  of  that  rule.  Under  this  Act,  wherever  a 
condition  subsequent  is  valid  if  accompanied  by  a  gift  over,  it  is  valid  without  a  gift  over,  and 
is  not  to  be  treated  as  in  terrorem. 

122t.     In  order  that  a  condition  that  a  bequest  shall  cease  to  have  effect 

o     I,   „  ^,t., „„^.     mav  be  valid,   it  is   necessarv  that  the  event  to  which 

Such  condition  must      .       ■  ,  •   i  it'i         m  u^-^    ^     ^i 

not  be  invalid  under  it  relates  be  One  whicli  could  legally  constitute  the  con- 
section  dition  of  a  bequest  as  contemplated  by  the  one  hundred 
and    seventh    section. 

This  section  aytplies  to  Hindus,  etc..  Act  XXI  of  1870,  s.  2. 
As  to  s.  107,  vide  .supra. 

123.  Where  a  bequest  is  made  with  a  condition  superadded  that,  unless 
Result  of  legatee  tlie  legatee  shall  perform  a  certain  act,  the  subject- 
Sr*indeffnit?iy°^p^st^  matter  of  the  bequest  shall  go  to  another  person,  or 
p  o n  i n  g  an  act  for  the  bequest  shall  cease  to  have  effect,  but  no  time  is 
cifled,  &n6.  on^the  non  specified  for  the  performance  of  the  act  ;  if  the  legatee 
the^°su'bS^matter''.s  takes  any  step  which  renders  impossible  or  indefinitely 
to  go  over.  postpones  the   performance    of   the  act  required,  the 

legacy  shall  go  as  if  the  legatee  had  died  without  performing  such  act. 
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Illustrations. 

(a)  A  bequest  is  made  to  A,    with  a  proviso  that  unless  he  enters    the  • 
army,  tlie  legacy  shall  go  over  to  B.     A  takes  holy  orders,  and  thereby  renders  • 
it  impossible  that  he  should  fulfil  the  condition.     B  is  entitled  to  receive  the 
'legacy. 

(b)  A  bequest  is  made  to  A,  with  a  proviso  that  it  shall  cease  to  have  any 
effect  if  he  does  not  marry  B''s  daughter.  A  marries  a  stranger,  and  thereby 
indefinitely  postpones  the  fulfilment  of  the  condition.  The  bequest  ceases  to 
have  effect. 

This  section  applies  to  Hindus,  etc..  Act  XXI  of   1870.  s.  2. 

See  LolU  M.  S.  Boy  v.  C.  L.  Roy,  I.  L.  R.,  24  Cal.,  834  ;  i  C.  W.  N.,  387- 

Where  a  testator  devised  certain  pro})crty  to  devisees  for  life,  if  either  of  tliem  should 
marry  into  tlie  families  to  R  or  G,  and  if  not,  to  'S',  and  the  devisees  married,  but  not  into  tho 
favoured  families,  it  was  held,  that  the  gift  over  did  not  take  effect,  as  the  devisees  had  the 
vhole  of  their  lives  to  perform  the  condition — Randal  v.  Payne,  1  Bro.  C.  C,  55. 

In  that  case  the  condition  was  a  condition  piecedent.  The  performance  of  the  act  requir- 
ed, however,  was  indefinitely  postponed. 

Where  a  legacy  is  given  over  to  another  person,  in  case  of  a  breach  of  such  condition  then 
if  the  legatee  controvert  the  will  his  interest  will  cease  and  vest  in  the  otlier  legatee. — Powell 
V.  Morgan,  2  Vern.,  90  ;   Loyd  v.  Spilkt,  3  P.  Wms.,  344. 

If  the  testator  direct  the  legacy  to  fall  into  the  residue  upon  a  bi'each  of  the  condition  and 
dispose  of  that  fund  the  residuary  legatee  will  be  a  particular  legatee  of  the  individual  legacy 
and  as  such  will  be  entitled  to  it  if  the  condition  be  broken. — Lloyd  v.  Bmnion,  3  Merin,  118. 

124.     Where  the  will  requires  an  act  to  be  performed  by  the  legatee 

wtihin  a  specified  time,  either  as  a  condition  to  be  ful- 

dft  ion'^recedent^°or     filled  before  the    legacy   is  enjoyed,  or  as  a   condition 

l"e§ffied  tl^n^  i  t  h  i  n     ^pQj^  ^]^g  nou-fulfilment  of  which  the  subject-matter  of 

the  bequest    is   to    go    over  to  another  person,  or  the 
bequest    is    to    cease   to  have  effect,  the  act  must  be  performed  within  the 
Purthertime  allowed     time  speficied,  unless  the  performance  of  it  be  prevent- 
in  case  of  fraud.  g^j  \^y  fraud,  in  which  case  such  further  time    shall  be 
allowed  as  shall  be  requisite  to  make  up  for  the  delay  caused  by  such  fraud. 

This  section  applies  to  Hindus,  etc.,  Act  XXI  of  187<>,  s.  2. 

Ignorance  of  a  condition  annexed  to  a  gift  by  will  does  not  protect  the  devisee  from  the 
consequences  of  not  complying  v/\t\\i.\\&  con<l\i\on  (Asthy  \.  Earl  oj  Essex,!..  H.,  18  Eq.,  290), 
for  it  is  a  principle  that  a  person  who  takes  under  a  will  cannot  plead  want  of  knowledge  of 
the  will  as  an  excuse  for  not  complying  with  its  contents — per  Jessel,  M.  R.,  ?'/>.,  297.  So 
in  (Re Hodge  s Legacy,  L.  R.,  16  Eq.,  92),  Wickes.s,  V.  C,  laid  it  down,  that  •'neither  ignorance, 
illness,  nor  neglect  on  the  part  of  tlie  executor  to  inform  the  legatee,  can  excuse  him  fornot 
complying  with  the  direction  so  as  to  entitle  him  to  the  gift  "  (p.  96). 

Where,  under  a  will,  a  person  had  a  right  of  pre-emption  for  a  given  sum,  provided  he  signi- 
fied to  the  trustees  witliin  one  month  of  the  testator's  death  his  option  to  purchase,  and  paid  the 
purchase-money  within  a  further  period  of  two  months,  and  he  duly  signified  his  option  to  the 
trustees,  and  ayiplied  to  their  solicitor  for  an  abstract  of  the  title,  and  the  solicitor  promised 
to  take  an  early  opportimity  of  seeing  his  client  with  reference  to  the  application,  but  no  abstract 
was  furnished  ;  and  hearing  nothing  further,  the  donee  of  the  right  of  pre-emption  allowed  the 
period  of  two  months  to  elapse  without  paying  the  purchase-money,  or  taking  any  further  steps 
in  the  matter — it  was  held,  that  the  purcliase-money  not  having  Ijeen  paid,  the  riglit  of  pre-emp- 
tion was  lost — Brooke  v.  Garrod.  3  K.  and  .1.,  608  :  see  Simpson  v.  Vickers,  14  Ves.,  341.  348  ; 
Avelny  v.  W ard,  1  Ves.,  420  ;  and  notes  to  illustration  (</),  s.  115,  svpra.     See  s.  318,  infra. 

Fraud. — The  proviso  as  to  fraud  in  this  section  appears  to  have  been  suggested  by  an  opi- 
nion expressed  by  Wood,  V.  C,  in  Brooke  v.  (larrod,  that  if  in  that  case  tliere  had  been  fraud  on 
the  part  of  the  trustees,  or  possibly  such  laches  on  their  part  as  the  Court  woidd  consider  to  have 
been  the  sole  cause  of  the  donee  of  the  right  of  pre-emption  not  complying,  7nodo  et  fornui  with 
the  conditions  imposed  by  the  will,  the  latter  might  have  been  entitled  to  relief. 
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Where  an  act  is  required  to  be  done  within  a  speuilied  time  from  tlic  testator's  death,  as  to 
whether  the  day  of  tlie  death  is  to  be  excluded,  see  Gorst  v.  Lowndes,  11  Sim.,  434  ;  and  Lester 
V.  Garland,  15  Ves.,  245.     See  also  notes  to  s.  104,  supra. 

See  notes  to  s.  115. 

It  has  been  held  wiiere  a  legatee  is  required  to  perform  a  certain  act  within  a  certain  time 
that  he  is  entitled  to  a  reasonable  time  in  which  to  perform  tlie  condition. — Sunp-son  v. 
Vickers,  14  Ves.,  341  ;  Paine  v.  Hyde,  4  Beav.,  4t>8  ;  Wilkins  v.  Knipe,  5  Beav.,  273. 

The  observance  of  the  time  mentioned  however  in  the  condition  may  be  material  to  the 
due  performance  of  it  :  as  where  the  condition  is  that  t)ie  legatee  sliall  return  within  a  time 
specirted  by  tlic  testator  antl  personally  apply  for  his  legacy. — Tulle  v.  Honldltrh,  I  Ves.  and 
Beav.,  248  ;  Re  Hartley,  34  C.  D.,  742  ;  Hawhv.)  v.  Baldwin,  9  Sim.,  355. 

The  performance  of  the  condition  is  not  aft'ected  by  tlie  ignorance  of  the  legatee,  the  prin- 
ciple being  that  a  person  wlio  takes  under  a  will  cannot  plead  want  of  knowledge  of  the  contents 
of  tiie  will  as  an  excuse  for  not  complying  with  its  provi^sions.— .4.s^/e//  v.  Earl  of  /sA.se.r,  L.  R., 
18  Eq.,  290  :  Powell  v.  Ramb,  L.  R.,  18  Eq.,  ?43. 


PART  XVII.* 

OF  BEQUESTS  WITH  DIRECTIONS  AS  TO  APPLICATION 

OR  ENJOYMENT. 

Direction  that  funds  125.     Where  a  fund  is  bequeathed  absolutely  to, 

be  employed  in  a  parti-  qt  for  the  benefit  of,  any  person,  but  the  will  contains 

cular  manner  follow-  i.i     i.     i      i    "ii    i                i-     i                           i    • 

ing  an  absolute   be-  a   direction  that  it   shall   be  applied  or  enjoyed  m  a 

o?for  °th? benefit  of     particular   manner,    the   legatee    shall    be   entitled    to 
any  person.  receive  the  fund  as  if  the   will  had  contained  no  such 

direction. 

Illustration. 

A  sum  of  money  is  bequeathed  towards  purchasing  a  country  residence  for 
A,  or  to  purchase  an  annuity  for  A,  or  to  purchase  a  commission  in  the  army 
for  A,  or  to  place  A  in  any  business.  A  chooses  to  receive  the  legacy  in 
money.     He  is  entitled  to  do  so. 

Lula  Ramjevan  Lai  v.  Dal  Koer,  I.  L.  R.,  24  Cal.,  407. — Held  in  this  case  that  a  restriction 
against  alienation  having  regard  to  s.  125  did  not  apply  and  that  the  daughtei-s  took  their 
shares  as  if  there  had  been  no  such  restriction. 

Bai  Bapi  v.  Jamnadas  Hatkisang,  I.  L.  R.,  22  Bom.,  774. — A  testator  left  a  legacy  to  his 
wife  as  follows  : — 

"  Rs.  2,000  to  be  credited  in  our  shop  in  the  name  of  my  wife,  Bai  Bayii,  interest  at  ($  per 
cent,  to  be  ]iaid  her  every  5'ear.  If  in  her  lifetime  she  demands  the  money  to  use  in  a  good 
work  it  should  be  given  to  her,  but  if  she  has  not  taken  it  during  her  lifetime  Jamnadas  and 
Bhagubhai  are  to  dispose  of  it  according  to  their  own  pleasure  after  death." 

H eld,  that  the  bequest  was  to  the  testator's  wife  and  not  a  bequest  in  favour  of  good 
works. 

The  general  rule  may  be  stated  to  he  that  where  tJiere  is  an  absolute  bequest  witii  a  direc- 
tion for  the  enjoyment  of  it  in  a  particular  way  the  legatee  is  entitled  to  tlie  bequest  regardless 
of  the  particular  mode  directed  for  the  enjoyment  or  application  (Williams  on  Exeoitors, 
10th  Edn.,  Vol.  I,  pp.  1033  et  seq.) 

MoJroondo  Lai  Shaw  v.  Ganesh  Ckiinder  Shaw,  I.  L.  R.,  1  Cal.,    104. — Where  a  Hindu  gave 


*This  Part  applies  to  Hindus,  etc.,  in  the  Lower  Provinces  of  Bengal.'and    in    the   towns 
of  Madras  and  Bombay— Act  XXI  of  1870,  s.  2. 
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all  hie  immovable   property    to  his  sons,  but    postponed  their  enjoyment  thereof  by  a  clause 
that  they  should  not  made  any  division  for  twenty  years. 

Held,  that  the  restriction  was  void  as  being  a  condition  repugnant  to  the  gift  and  that  the 
sons  were  entitled  to  partition  at  once. 

Cases  referred  to  K.  A.  K.  Deh  v.  A'.  K.  K.  DcIk  2  B.  T>.  R.,  0.  C,  11  ;  Bamdhone  Ghose  v. 
A.  C.  Ghose,  2  Hyde,  97  :  A.  C.  Ghosa  v.  P.  Diitt,  3  B.  L.  R.,  0.  C,  14  ;  A.  N.  Dei/  v.  Mackin- 
tosh, 8.  B.  L.  R..  60  ;  S.  Sein  v.  G.  C.  Sein,  2  I.  J.  N.  8.,  5«). 

Adminifilralor-Gemml  of  Benijcd  v.  Aprur,  I.  L.  R.,  3  Cal..  55.S. — Where  a  testator  leaves  a 
legacy  absolutely  as  regards  his  estate,  but  restricts  the  mode  of  the  legatee's  enjoyment  to 
secure  certain  object^  for  the  benefit  of  the  legatee,  and  where  such  objects  fail,  the  absolute 
gift  prevails  and  does  not  fall  into  the  residue  of  the  testator' sestate  (see  facts  of  the  ease). 
Lmstnee  v.  'Jiernci/,  I  M.  and  G.,  551  :  KeUdf  v.  Kdlett,  L.  R  .  3  H.  L.,  16(»,  followed.  See 
also  other  cases  referred  to  at  page  555   of  the  report. 

Ashufosh  Diitf  V.  Doonja  Cham  Chatterjee,  I.  L.  R.,  .3  Cal.,  438. — A  Hindu  lady 
left  by  her  will  to  her  sons  lands  belonging  to  her  to  support  daily  worship  of  an  idol,  etc., 
with  a'  provision  that  in  the  event  of  there  being  a  surplus  such  surplus  was  to  be  applied 
for  support  of  family. 

Held  tliat  the  proviso  amounted  to  or  bequest  of  the  surplus  to  the  members  of  the  joint 
family  for  their  own  use  and  benefit. —  Sonatiin  Bijsark  v.  J ug'jiit-^oondree  Dassee,  8  Moore's 
I.  A.,  ()(j,  referred  to. 

Shookmoi/  Chimder  Dn-s.s  v.  Monohari  DnsxI.  I.  L.  R.,  7  Cal.,  269. — As  to  facts  of  this  case 
and  findings  on  the  various  claiises  of  the  will,  see  head-note. 

Remarks  appearing  at  page  279.  "  It  is  settled  law  that  a  private  person  cannot  by  gift 
or  will  create  a  new  estate,  or  make  property  inheritable  otherwise  than  the  law  directs.  If 
then  there  be  a  good  gift  of  an  estate,  and  there  is  also  a  prohibition  against  alienation  or 
partition  tlie  gift  will  be  good  and  the  prohibition  will  be  void,  &c."  See  also  the  various 
cases  referred  \o  at  pages  278.  279,  2S0,  281,  and  282  of  the  report. 

Eajender  Dutt  v.  Sham  Chand  Mitter,  I.  L.  R..  6  Cal..  106. — This  case  related  to  an 
arrangement  entered    into  regarding  family  property  (see  facts  as  reported). 

Held  that  the  owner  of  the  property  cannot  by  mere  contract  during  his  life  prevent  his 
heirs  from  partitioning  property  after  his  death  and  such  a  prohibition  is  not  binding  upon  an 
assignee  of  the  heir. 

The  object  of  the  arrangement  was  to  settle  the  family  property  upon  trust  for  maintenance 
of  the  members  of  the  family  born  and  to  be  born.  This  could  not  be  done  by  a  gift,  and 
what  cannot  be  done  by  gift  cannot  be  clone  by  intervention  of  a  tr\ist. 

Cases  referied  to  .-!.  0.  Ghosa  v.  P.  Dutt,  t!  B.  L.  R.,  O.  C,  14  ;  .1.  N.  Dey\.  Mackintosh, 
8  B.  L.  R.,  60;  Shookmoy  Chundcr  Dass  v.  Monohari  Diis^i,  I.  L.  R..  11  Cal.,  684;  fully 
cited  under  s.    104  ante. 

Raikishori  Dasi  v.  Deheyidro  Nath  Sirkur,  T.  L.  R.,  15  Cal.,  409. —  In  the  Mill  of  a 
Hindu  restrictions  contrary  to  law  made  by  the  will  upon  valid  dispositions  if  they 
are  separable  from  tlie  latter,  need  not  be  held  to  invalidate  them.  (See  facts  of  case  in 
this  re})ort). 

Anantha  Tirtha  Churiar  v.  Nagarnvthu,  Ainhala  Garov,  I.  L.  R.,  4  Mad.,  200 — According 
to  Hindu  law  a  restriction  against  alienation  in  a  gift  of  land  of  Brahmans  is  inoperative 
as  being  a  condition  repugnant  to  the  nature  of  tlie  grant. 

Where  a  grantor  creates  a  secidar  estate  with  a  religious  i>U)tive  the  grant  does  not 
stand  on  the  same  fcjotin^  with  a  religiotn  endowment  and  is  not  exempt  from  the  rides  as 
to  i)er])etuities. — Proinolhit  Dti-^t<ie  v.  Badhika  P.  Dutt,  14  B.  L.  R.,  175,  referred  to. 

Bamliufja.  Khanapure  v.  V irwpakshi  Khanapvrt.  I.  L.  R.,  7  Bom.,  538. — An  agreement 
between  co-]tarceners  never  to  divide  certain  property  is  invalid  by  the  Hindu  law  as  lending 
to  create  a  peri)etuity.     See  cases  referred  to  at  pages  539  and  540  and  541  of  the  report. 

Hnlihurtoii  v.  Adtiiiui.-lrator-General  of  Benijiil,  I.  L.  R.,  21  Cal.,  488. — A  testator 
devised  his  estate,  shoidd  his  wife  remain  his  widow,  for  the  general  benefit  of  his  wife 
and  her  cliildreu  then  living,  and  ar.y  other  children  to  be  born  to  liim  of  his  said  wife 
before  or  after  his  death.      He  also  provided    that   should   his  wife  remain   his   widow,  she 
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should  have  a  full  life-interest  in  the  estate,  and  should  not  be  annoyed  with  any  vexation 
about  shares  during  her  life-time,  but  that  after  her  death  her  children  and  their  descen- 
dants should  take  per  stirpes,  and  in  the  event  of  his  wife  not  remaining  his  widow  and  her 
child  or  children  being  living,  then  the  estate  should  go  for  the  general  benefit  of  his 
children  in  equal  shares  when  of  the  age  allowed  by  law.  .And  in  the  event  of  his  said  wife 
contracting  a  second  marriage,  and  his  children  dying  before  mairiage  and  without  children 
aud  under  age,  his  wife  should  take  half  of  his  estate  and  the  testator's  brother  the  other 
half,  and  in  the  event  of  the  brother  dying  without  children,  the  testator's  wife  should  take 
the  whole  estate. 

The  testator's  wife  remained  his  widow  until  her  death,  her  ohildien  having  all  piede- 
ceased  her  without  being  married. 

Held,  that  the  intention  of  the  testator  by  the  first  devise  was  to  give  an  absolute  estate 
to  his  wife  and  children  jointly,  and  that  the  remaining  clauses  of  the  will  were  merely  intended 
to  restrict  the  mode  in  which  they  were  to  enjoy  the  gift.  See  cases  referred  to  at  p.  49], 
493-494  of  the  report. 

See  also  following  Lalit  M.  S.  Roy  v.  C.  L.  Ron,  I.  L.  R.,  24  Cal.,  8.34;  1  C.  W.  N., 
387  ;  J.  Dey.  Paddar  v.  D.  Addya,  I.  L.  R.,  23  Call.,  446  ;  R.  K.  Dasi  v.  D.  Sircar,  I.  L. 
R.,  15  Call.,  409  ;  Bai  Motitahu  v.  B.  Manuhai,  I.  L.  R.,  21  Bom.,  7(»9  ;  1  C.  W.  N.,  366  ; 
C.  C.  Barna  v.  R.  S.  Dabi,  I.  L.  R.,  16  Cal.,  71  ;  G.  S.  Dayagar  v.  RertH  Cctrnac,  I.  L.  R.. 
13  Bom..  463  ;  N.  Dasi  v.  .V.  Ghose,  I.  L.  R.,  8  Cal..  788. 

The  principle  upon  which  this  section,  which  applies  to  Hindus,  etc.,  (Act  XXI  of  1870,  s. 
2)  is  based,  is  that  a  Court  of  equity  will  not  compel  that  to  be  done  whi.^h  the  legatee  may  undo 
the  next  moment.  Thus,  in  Stukca  v.  Check  (29  L.  J.,  Ch.,  922),  where  the  testator  directed  an 
annuity  to  be  purchased,  Romilly,  M.  R.,  who  directed  the  price  of  the  annuity  to  be  paid  to 
the  annuitant  said  :  "  It  is  a  useless  form  to  direct  a  purchase  if  the  annuitj'  is  inuuediately 
to  be  sold  again  " — See  Ford  v.  Batlty,  17  Beav.,  303  ;  CamfjheU  v.  Brownrigg,  1  Ph.,  301. 

It  makes  no  difference  that  there  is  a  declaration  in  the  will  that  the  legatee  is  not  to  receive 
the  capital  in  lieu  of  the  annuity — Stokes  v.  Cheek,  28  Beav.,  620  ;  (s.  c.)  29  L.  J.,  9  Ch.,  922. 

Where  a  testator  leaves  a  legacy  absolutely  as  regards  his  estate,  but  restricts  the  mode  of 
the  legatee's  enjoyment  to  secure  certain  objects  for  the  benefit  of  the  legatee,  and  where  such 
object  fails,  the  absolute  gift  prevails,  and  does  not  fall  into  the  residue — jldministrator-Gener- 
al  V.  A  pear,  I.  L.  R.,  3  Cal.,  553  ;  see  Lassence  v.  Titrney,  1  M.  and  G.,  551 ;  and  Kellett,  v.  Kel- 
lett,  L.  R.,  3H.  L.,  IGO  ;  Knoxv.  Hothau,  15  Sim.,  82  ;  Gibbons  v.  Hill,  1  Dick.,  324  :  Ford  v. 
Bailey,  17  Beav.,  303  ;  Kerr  v.  Middlesex  Hospital,  2  DeG.  M.  and  G.,  583  ;  see  Htdiburton  v. 
Administrator -General,  I.  L.  R.,  21  Cal.,  488.  It  makes  no  difference  whether  it  be  a  bequest 
of  a  specified  sum  to  purchase  an  annuity  or  a  direction  to  purchase  an  annuity  of  a  specified 
amount — Yates  v.  Compton,  2  P.  Wms.,  308  ;  Palmer  \.  Flower,  L.  R.,  13  Eq.,  250  ;  Gough  v. 
Butt,  16  Sim.,  45. 

Other  examples  are  the  following  :--Iiegacies  to  purchase  a  ring  {Apreece  v.  Apreece,  1  V. 
and  B.,  364),  or  lands  {Hinton  v.  Pinke,  1  P.  Wms.,  539),  or  stock  (Edwards  v.  Hall,  1 1  Hare, 
23),  or  for  maintenance  or  educcttion  (U ebb  v.  Kelly,  9  Sim.,  472),  or  to  bind  the  legatee 
as  apprentice  (Barlow  v.  Grant,  1  Vcrn.,  255). 

126.     Where  a  testator  absolutely  bequeaths  a  fund,  so  as  to  sever  it 
Directionthata     from  his   owii  estate,  but  directs  that   the   mode   of 
^°oiu?e  b"iqu^t  il  to     enjoyment  of  it  by  the  legatee  shall  be  restricted  so  as 
be  ''®^*^''^'''^^|'gjj*^g^|:     to  secure  a  specified  benefit  for   the  legatee;  if  that 
fit  for  the  legatee.  benefit  cannot  be  obtained  for  the  legatee,   the  fund 

belongs  to  him,  as  if  the  will  had  contained  no  such  direction. 

Illustrations. 

[a)  A  bequeaths  the  residue  of  his  property  to  be  divided  equally  among 
his  daughters,  and  directs  that  the  shares  of  the  daughters  shall  be  settled 
upon  themselves  respectively  for  life ;  and  be  paid  to  their  children  after  their 
death.  All  the  daughters  die  unmarried,  the  representatives  of  each 
daughter  are  entitled  to  her  share  of  the  residue. 

(6)  A  directs  his  trustees  to  raise  a  sum  of  money  for  his  daughter,  and 
he  then  directs   that  they  shall  invest  the  fund,  and  pay  the  income  arising 
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from  it  to  her  during  her  life,  and  divide  the  principal  among  her  children 
after  her  death.  The  daughter  dies  without  having  ever  had  a  child.  Her 
represetatives  are  entitled  to  the  fund. 

This  section  applies  to  Hindus,  etc..  Act  XXI  of  1870,  s.  2.         ""' 

Administrafnr-General  of  liemal  v.  Apcnr,  I.  L.  R.,  3  Cal.,  .')5;{. — Where  a  testator  leaves  a 
legacy  absolutely  as  regards  his  estate  but  restricts  the  mode  of  tlie  legatee's  enjoyment  to  se- 
cure certain  objects  for  the  benefit  of  the  kg?tee  and  whtre  sucli  objects  fail  the  absolute 
gift  prevails  and  does  not  fall  into  the  residue  of  the  testator's  estate.  See  also  liuliburton  \. 
Administralw-General,  1.  L.  R.,  21  Cal.,  488. 

As  to  bequests  coming  \uider  this  section  the  rule  is  that  if  the  testator  leaves  a  legacy  ab- 
solutely as  regards  his  estate  but  restricts  tlie  mode  of  the  legatee's  enjoyinent  of  it  to  secure 
certain  objects  for  the  benefit  of  the  legatee  u  f)on  failure  of  such  objects  the  absolute  gift  prevails; 
but  if  there  is  no  absolute  gift  as  between  the  legatee  and  tlie  estate,  but  particular  modes  of 
enjoyment  are  prescribed  and  those  modes  of  enjoyment  fail  the  legacy  form*  part  of  the  testa- 
tor's estate  as  not  having  in  such  event  been  given  away  from  it  (Williams  on  Kxecutors, 
10th  Ed.,  1033). 

"  If  a  testator."  said  Lord  Cottenham  in  Lassancc  v.  Tierney  (I  M.  and  G.,  551),  "  leave 
a  legacy  absolutely  as  regards  his  estate,  but  restricts  the  mode  of  the  legatee's  enjoyment  of 
it  to  secure  certain  objects  for  tlie  benefit  of  the  legatee,  npon  failure  of  such  objects  t!ie  absolute 
gift  yirevails  "  (p.  5fi2).  The  case  of  Latssencc  v.  Tierneij  was  followed  by  the  Floiise  of  the  Lord 
in  the  later  case  of  Kelletf  v.  Kdlett,  L.  R.,  3  E.  and  I.,  4pp.,  101.  See  Halibnrton  v.  Adininis- 
trator-Gencrtd,  I.  L.  R.,  21  Cal.,  488. 

The  intention  that  the  gift  should  be  absolute  as  betv/een  the  legatee  and  estate  is,  ag  in  all 
cases  of  construction,  to  be  collected  from  the  will,  and  not  from  there  being  words  which,  stand- 
ing alone,  would  constitute  an  absolute  gift  —  Lassertce  v.  Tiernei/,  1  M.  and  G.,  551, 

In  Palmer  v.  Flower  (L.  R.,  13  Eq.,  25(>).  the  legacy  was  of  a  sum  to  be  expended  in  the 
purchase  of  a  comniission  in  the  aiuiy,  and  on  the  purchase  of  commissions  in  the  army 
being  abolished  by  royal  warrant,  it  was  held  that  the  legatee  was  entitled  to  the  sum  given. 

If  the  main  object  of  a  gift  is  to  benefit  the  person  who  is  to  take  and  no  other  person  is  in 
terested  in  the  bequest,  in  that  case  if  the  gift  cb,iinot  be  applied  to  the  purj)ose  specified,  or  if 
the  legatee  prefers  to  liave  it  otherwise  applied,  he  has  the  option  of  sayiiiS  that,  althougli  the 
testator  has  expressed  his  desire  that  the  benefit  is  to  be  conferred  in  a  particular  form,  he  doe;? 
not  wish  to  h<ive  it  that  manner,  and  may  ask  the  Court  to  give  him  the  property.  On  the  other 
hand,  where  the  object  is  not  solely  for  the  benefit  of  the  legatee,  but  some  other  purpose  also  is 
expressed  by  the  testator  independent  of  the  object  of  benefiting  the  legatee,  the  principle  laid 
dov.'n  in  the  case  of  Lassence  v.  7'ierneij  (1  M.  and  G.,  551).  does  not  apply,  and  the  legatee  is 
not  entitled  to  elect.  In  Re  Ski >nier''s  Trusts  (J.  t'v'  H.,  1U2),  the  case  w^s  on  the  border  line 
between  these  classes  of  cases.  I'here  the  testator  bequeathed  certain  manuscript  books  to 
trustees  for  his  grandson  "  that  he  may  provide  for  the  said  books  beine  published  to  the  best 
advantage  for  the  interests  of  the  said  child ,  so  as  to  contribute  towards  a  fund  to  assist  him  when 
he  goes  to  college,"  and  also  bequeathed  £1,000  towards  the  printing.  It  appeared  that  it  was 
impossible  to  publish  the  books  at  a  profit,  and  the  Court  held  that  the  grandson  was  entitled 
to  the  il.OOd  on  the  ground  chiefly  that  the  primary  intention  was  to  benefit  the  lt!Jr;itee. 

For  further  information,  see  Williams  on  Executo-s.   lOt'i  Edn.,  Vol.   I,  pp.  1003  to  1034. 

127.     Where  a  testator  does  not  absolutely  bequeath  a  fund,  so  as  to  sever 

it  from  his  own  estate,  but  gives  it  for  certain  purposes, 

for^'certain°purposes     and  part  of  tliose  purposes  cannot  be  fulfilled,  the  fund, 

be^uimiec?*^^  cannot     qj.  gQ  j^uch  of  it  as  has  not  been  exhausted  upon  the 

objects  contemplated  by  the  will,    remains  a  part  of 
the  estate  of  the  testator. 

Illustrations. 

(a)  A  directs  that  his  trustees  shall  invest  a  sum  of  money  in  a  partic- 
ular way,  and  shall  pay  the  interest  to  his  son  for  life,  and  at  his  death  shall 
divide  the  principal  among  his  children  ;  the  son  dies  without  having  ever  had 
a  child.     The  fund,  after  the  son's  death,  belongs  to  the  estate  of  the  testator. 

(b)  A  bequeaths  the  residue  of  his  estate  to  be  divided  equally  among  his 
daughters,  with  a  direction  that  they  are  to  have  the  interest  only  during  their 


S.   127.]  PRECATORY    TRUSTS.  207 

lives,  and  that  at  their  decease  the  fund  shall  go  to  their  children.     The  daugh- 
ters have  no  children.     The  fund  belongs  to  the  estate  of  the  testator. 

This  section  applies  to  Hindus,  etc.,  Act  XXI  of  1S70,  s.  2. 

As  to  bequests  comini;  under  these  sections  it  may  be  stated  that  if  the  testator  leaves  a 
legacy  absolutely  as  res^ards  his  estate,  but  restricts  the  mode  of  the  legatee's  enjoyment  of  it 
to  secure  certain  objects  for  the  benefit  of  the  legatee,  upon  failure  of  such  objects  the 
absolute  gift  prevails.  But  if  there  is  no  absolute  gift  as  between  the  legatee  and  the  estate, 
but  particular  modes  of  enjoyment  are  pre'icribed  and  those  modes  of  enjoyment  fail  tlie  legacy 
forms  part  of  the  testator's  estate,  as  not  havuig  in  such  event  been  given  away  from  it  : — 
(Williams  on  Executors,  10th  Edn.,  pp.  1035). 

In  The  Musioone  Bank  v.  Bat/nor  (I.  L.  R.,  4  All.,  502  ;  s.  c.  L.  R.,  8  Aj).  Ca.,  321),  the 
Privy  Council  say,  "  the  rules  are  clear  vvitii  respect  to  tlic  doctrine  of  precatory  trusts  ;  that 
the  words  of  gift  must  be  such  that  tlie  Court  finds  them  imperative  on  t)ie  first  taker  of  the 
property  and  tliat  tlie  subject  of  the  gift  over  be  well  defined  and  certain.  If  there  is  un- 
certainty as  to  the  amount  or  nature  uf  the  property  that  is  given  over,  two  difficulties  at 
once  arise.  There  is  not  only  difiicidty  in  tlie  execution  of  the  trust,  because  the  Court  does  not 
know  upon  what  property  to  lay  its  liands.  but  the  uncertahity  in  the  subject  of  the  gift  has  a 
rertex  action  upon  the  previous  words  and  throws  doubt  upon  the  intention  of  the  testator  and 
seems  to  show  that  he  could  not  possibly  have  intended  his  words  of  confidence,  hope,  or 
whatever  thev  may  be — his  appeal  to  tlie  conscience  of  the  first  taker — to  be  imperative 
words." 

Knmarammi  v.  Subbarai/n,  I.  L.  R.,  9  Mad.,  32.5.—  A  Hindu  by  his  will,  after  appointing 
executors  gave  the  following  directions :  You  should  give  my  brothers,  their  wives  and 
children  according  to  your  wishes. 

Held  that  no  trust  was  created  by  these  words.  See  remarks  at  page  327  and  the  cases 
therein  referred  to. 

Gokonl  Nuth  Ouha  v.  /.s.sMr  Lochitn  Rni/,I.  L.  R.,  14  Cal.  222.— The  testator  by  his  will 
directed  his  executors  to  get  a  temple  erected  and  certain  directions  as  to  the  baitakiiana  and 
fiuther  declared :  "  If  after  the  performance  of  all  the  above  acts  there  remains  any  money  or 
movable  property  as  surplus  then  the  executors  shall  be  able  to  spend  the  same  in  proi)er  and 
jiist  acts  for  the  testator's  behefit." 

Held  that  the  directions  contained  in  this  clause  was  void  for  uncertainty  and  that  it 
did  not  amount  to  a  valid  [)Tiicatovy  trwit  (Mussoorie  Bank  v.  liaijuor,  I.  L.  R.,  4  All.,  500, 
cited.  Sinuaonds,  2  Drew.,  221),  or  to  divide  the  fund  "  when  no  longer  retjuired  by  her — 
Mussoorie  Bank  v.  Ray  nor,  I.  L.  R..  4  -Ml.,  -500  :  (s.  c.)  L.  R.,  0  Ap.  Ca.,  321  ;  see  Gokool 
Nnth  Guha  v.  Isfsur  Lochiin  Roy,  I.  I..  R.,  14  Cal.,  222  ;  KuirMraaanii  v.  Suhbaraya,  I.  I^.  R., 
9  Mad.,  325. 

In  the  case  of  In  re  Hutchinson  and  Tennant  (L.  R.,  8  Ch.  D..  540).  the  testator  gave  all 
his  property  to  his  wife  "  absolutely  with  full  power  to  her  to  dispose  of  the  same  as  she  may 
tiiink  fit  for  the  benefit  of  my  family,  having  fidl  confidence  that  she  will  do  so.  "  and  it  was 
held  that  she  took  absolutely.  So,  in  Lambe  v.  Eames.  L.  R.,  H  Ch.,  597  (See  In  re  Adams 
and  Kensington  Vestry,  T..  R.,  24  Ch.  D.,  102  (on  App.),  27  Ch.  D.,  394  ;  also  see  Le  Merchant  v. 
Le  Merchant,  L.  R.,  IS  Eq.,  414),  where  the  testator  gave  his  estate  to  his  widow  "  to  be  at 
her  disposal  in  any  way  she  may  think  best  for  the  benefit  of  herself  and  family."  and  it  wa.s 
held  that  the  widow  took  an  absolute  estate. 

,A  legacy  to  A  the  better  to  enable  him  to  pay  his  debts,  expresses  the  motive  for  the  testa- 
tor's bounty  but  creates  no  trust ;  nor  does  a  legacy  to  enable  him  to  maintahi  or  educate  and 
provide  for  his  family — Benson  v.  Whittnn,  5  Sim.,  22  :  Andrews  v.  Partington,  2  Cox.,  223  ; 
Brown,  v.  Casamajor,  Ves.,  498  ;  Hainmond  v.  Neatne,  1  Swans.,  35  ;  Thorp  v.  Owen,  2  Haie.  007. 
Thus,  if  a  legacy  be  given  to  a  father  that  be  may  support  himself  and  his  children,  (Thorp 
V.  Oicen,  2  Hare,  607),  or  to  A  to  maintain  and  bring  up  B  (Biddlts  v.  Biddies,  16  Sm.,  I  ,- 
Jones  V.  Greativood,  10  Beav.,  527),  the  legacy  will  be  absolute-  -riaw  of  Wills  in  India,  268-272, 

Where  a  testatrix  gave  legacies  to  her  two  nieces  for  their  separate  use  and  added,  "  I  wish 
them  to  bequeath  the  same  equally  between  the  families  of  0  and  P,  "  it  v.-as  held  that  the 
legacies  >vere  given  absolutely  to  the  two  nieces  of  the  testatrix,  and  that  there  was  no  precatory 
trust  for  the  families  of  0  and  P — In  re  Hamilton  [18951,  2  Ch.,  370,  following  In  rt  Adams  arid 
Kensington  Vestry,  27  Ch.  D.,  394,  and  In  re  Digjles,  39  Ch.  D.,  253. 

In  considering  whether  a  precatory  trust  is  attached  to  any  legacy  the  Court  should  be 
guided  by  the  intenti'jn  of  the  testator  apparent  on  the  will  and  not  by  any  particular  words  ia 
which  the  wishes  of  tlie  testator  are  expressed — Ibid. 
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If  there  be  no  absolute  gift  as  between  the  legatee  and  the  estate,  and  particular  modes  of 
enjoyment  are  prescribed,  and  those  modes  of  enjoyment  fail,  the  legacy  forms  part  of  the  testa- 
tor's estate  as  not  having  in  such  event  been  given  away  from  it — Ln&stncc.  v.  J'ierney,  1  Mac. 
and  G.,  562,  per  Lord  Cottknuam. 

Precatory  Trusts.—  In  connection  with  bequest;-)  with  directions  as  to  the  application  or 
enjoyment  cases  where  the  queption  arises,  whether  by  the  use  of  words  expressive  of  entreaty, 
wish,  recoiwmendation,  request  or  direction,  the  testator  lias  not  created  a  trust  may  be  refer- 
red to.     Trusts  created  by  such  words  are  usualy  called  ])recatory  trust*.     They  have  been  held 
to  arise  where  a  testator  gvies  property  and  directs  {White  v.  Brigqs,  2  Ph.,  ."8M),  confides  {Griffi- 
ths V.  Evmis,  5  Eeav.,  241  ;  Shej<hcrd  v.   Nottidg(-,  2.  J.  and  H.,  166),  or  trusts  and  confides  (M  ood 
V.  Cox,  1  Ke.,  317.  ;   PiUcington  v.   Bnughcij,  12   Sim.,  41'1  ;    Palmer  v.  Sir\.mondis,  2  Drew.,  224  ; 
Macnah  v.  Whithnad,  17  Eeav.,  299),  liop'es  {Borland  v.  Trigg,  I  Bro.  C.  C,  142),  and  doubts 
not  {Paul  V.  Compton,  8  Ver-.,  380  ;  Parsons  v.   Baker,   18  Ves.,  476  ;   Taijlor  v.  George,  2  \.  and 
B.,  378  :  Sale  v.  Moore,  1  Sim.,  534),  recommends   {Norwood  v.  West,    1  S.  and  S.,  387  ;   Paul  v. 
Cc/inptoH,  8  Ves.,  380  •  Tihbils  v.  fihbits,  19  Ves.,  656  ;  Malim  v.  Ke.ighley,  2  Ves.,  335  ;  Hart  v. 
Tribe,  18  Beav.  215  ;  Meggison  v.   Alof,re,  2  Ves.,  630  ;  Meredith  v.  Heneage,  1   Sim..  553),  well 
knows  {Briggs   v.    Penny,   3  Mac.   and    G.,   546),   entreats    {Pierrot   v.  Clarke,   2   Mad.,  458 ; 
Meredith   v.  Heneage,  I  Sim.,    353  ;    Taylor  v.    George,    2    V.  and  B.,    378),  desires  {Harding  v. 
Glynn,  1  Atk.,  469  ;    Bonstr   v.  Kinnear,    2  Gill.,  195  ;  Cnry  v.  Gary,  2  Sell.,  and  i.ef.,  189),  or 
wills  and  desires  {Eales  v.   England,  2  Verri.'  466  ;  Birch  v.    Wcide.    3  V.  and  B..  198  :  Forbes  v. 
Ball.  3  Mer..  437),  requests   {Pierson  v.   Garnett,    2  Bro.   C.  C,    38-226  ;    Bernard  v.  Minfihull, 
Johns.,  276),  or  wishes  and  requests  {Foley  v.  Parry,  2  M.  and   R.,   138  ;  Bernard  v.  Minshull, 
Johns.,  276),  or  requires  and   entreats   {Taylor  v.  George,  2    V.  and    B.,  378),  wills  {Eahs  v. 
England,    Pr.  Ch.,  200;  Clonddey    v.  Pdham),    1    Vcrn.,    411  ;    wishes  and    desires  {Liddard 
V.  Liddard,  28  Beav.,  266),  most  heartily  beseeches  {Meredith  v.  Heneage,  1  Sim.,  553),  orders 
and   directs  (Cory  V.  Cory,  2  Sch'.   and   Lef.,  189  ;   White  v.  Briggs,  2  Ph.,  583),  authoiises  and 
empowers  {Brown    v.    Higgs,    4  Ves.,    708,    affirmed,  18    Ves.,     192),  well  assured   {Macey  v. 
Shurmer,  1  Atk.,  389  ;  Ray  v.  Adams,  3  M.    and  K.,  237),  has  the   fullest  confidence  {Shorelton 
V.  Shovelton,    32    Beav.,  143  ;    Curnick   v.    Tucker,  lu  Ji.,    17  Eq.,    324;    Le  Merchant  \.  Lt 
Merchant,  L.  R.,  18  Eq.,  414),  trusts  {Irvine  v.  Sullivan,  L.  R.,  8  Eq.,  673),  has    full  assurance 
and  confident  liopes   {Macnab  v.     Whilbread,    17   Beav.,    299),    is    under  the  firm   conviction 
(Barnes  V.Grant,  2   Jur.,   jM.  S.,  1127),  or  in  the  full  belief  {Fordham   v.   Spreight   23  W.  R., 
(Eng.)  782),  or  expresses  his  belief  that  tiie  legatee  will  give  {Robinson  v.  Smith,  6  Madd.,  194  ; 
Clifton  Y.  Lambe,  Amh.,  519;   but  see  Lechmere  v .  Lavie,   2  M.  and   K.,  195),  the  property  in  a 
particular  manner  (See  Agnew,  Law  of  Trusts,  p.  78). 

In  order  to  raise  a  trust,  it  is  necessary  in  all  such  cases  that  not  onl}'  the  property  but  the 
objects  of  the  trust  be  pointed  out  with  clearness  and  certainty — Malim  v.  Keiyhley,  2  Ves.,  335 ; 
Briggs  v.  Penny,  3  Mac.  and  G.,  546  ;  Bernard  v.  j\Hnshull,  Johns.,  276,  287  ;  Re  Pinckard  Trust 
27  I.  J.  Ch.,  422  ;  Hood  v.  Oglander,  34  Beav.  523  ;  Mussoorie  Bank  v.  Raynor,  I.  L.  R.,  4  All., 
500  ;  (S.  C.)  L.  R.,  8  Ap.  Ca.,  321.  In  some  of  the  older  cases  the  Courts  construed  somewhat 
loose  expressions  into  declarations  of  trtist,  bnt  the  tendency  in  recent  times  has  been  not  to 
construe  words  into  declarations  of  trusts  except  where  the  words  are  fairly  definite  and  precise 
both  as  to  tlie  subject-matter  and  objects  of  the  trust — See  Lamhe  v.  Eavies,  L,  R.,  6  Ch.,  p.  599  ; 
Re  Hutchinson  and  Tenant.  L.  R.,  8  Ch.  D.,  540  ;  Mussoorie  Bayik  v.  Rarjnor,  I.  L.  R..  4  All.,  .500; 
(8.  C.)  L.  R.,  7  Ap.  Ca.,  321.  "  The  current  of  decisions  ",  said  Sir  A.  HoiiHocsE  (T.  L.  R.,  4 
All.,  p.  5(0),  "  now  prevalent  for  many  years  in  the  Court  of  Chancery  shows  that  the  doctrine 
of  pecatory  trusts  is  not  to  be  extended,  and  it  is  sufficient  for  that  purpose  to  refer  to  the 
judgments  given  by  Lord  Justice  James,  in  the  case  of  Lambe.  v.  Eames,  T..  R.,  10  Kq.,  267  ou 
appeal,  L.  R.,  6  Ch.,  Ap..  601,  and  by  Sir  George  Jessel,  in  the  case  of  Re  Hutchinson  v.  Ttn- 
nard."  L.  R.,  8  Ch.  D.,  540. 

A  bequest  ui  property  to  a  certain  person  lioping  that  he  will  continue  it  in  the. family  will 
not  create  a  trust,  as  the  objects  of  the  trust  are  not  indicated  with  suffic  ent  certainty — Harland 
V.  Trigg,  1  Bro.,  C.  C,  142,  In  cases  wJiere  such  words  as  "  family,  "  "  relations  "  or  "  heirs  " 
are  used,  the  Court  will  not  imply  a  trust,  if  there  is  any  doubt  in  wh{,.t  sense  the  testator 
used  such  words — Harland  x.  Trige,  1  Bro.  C.  C,  142  ;  Green  v.  Marsden,  1  Drew.,  646  ;  Meredith 
V.  Heneage,  1  Sim.,  542  ;  White  v.  Briggs,  2  Ph.  583.  A  bequest  to  A  with  request  that  he  shouUi 
distribute  it  among  such  members  of  tlie  family  of  B,  as  he  shotild  think  most  deserving — Green 
V.  Marsden,  1  Drew.,  (540,  or  a  bequest  to  A  with  a  desire  by  the  testator  that  he  will  divide  the 
rest  of  it  among  B' s  children — Palmer  v.  Simmond.s,  1  Drew.,  221,  will  jiot  give  rise  to  an  implied 
trust,  as  the  subject-matter  is  not  clearly  or  definitely  indicated.  So,  a  mere  direction  to  a 
legatee  to  remember  certain  persons,  withont  specifying  any  particular  sum  or  property  {Bards- 
wdl  V.  Bardswell,  9  Sim.,  319).  or  to  be  kuid  to  them  {Bvggins  v.  Yates,  9  Madd.,  122  ;'see  In  re 
Bond,  L.  R.,  4  Ch.  D.,  238).  will  not  create  a  trust,  nor  will  a  direction  to  deal  justly  by  (Pope  v. 
Pope,  10  Sim.,  1  ;  Ellis  v.  Ellis,  23  W.  R.  (Eng.),  382),  or  consider  (Sale  v.  Moore,  1  Sim.,  5.34  ; 
Hoy  V.  Master,  6  Sim.,  568),  or  make  am)/le  provision  for  (WincJi  v.  Brvtov.  14  Sim.,  379;  Fox 
"V.  Fox,  27  Beav.,  301),  or  divide  and  dispose  of  the  savings  (Cowman  v.  Harrison,  10  Ha.,  234), 


S.    128.]  •  BEQUESTS    TO    AN    EXECUTOR.  209 

or  educate,  or  provide  {Manuib  v.  Whithread,  17  Btav.,  299)  tor  certain  persons,  raise  a  trust. 
Although  a  recouiaiendation  may  in  soriie  cases  amount  to  a  direction  and  create  a  trust,  yet  if 
such  a  construction  be  inconsistent  with  any  positive  provision  in  the  will,  it  is  to  be  considered 
as^  a  recommendation  and  nothing  more — Knott,  v.  Cottee,  9  Ph.,  192,  p.  196  ;  Shaw  v.  Lawlers, 
5  CI.  and  F.,  129.  Thus,  where  a  testator  after  giving  his  daugther  an  absolute  power  of  appoint- 
ment by  will  over  certain  property  recommended,  though  he  did  not  absolutely  enjoin  her  to 
distribute  the  same  at  his  decease  amongst  her  daughters  in  equal  shares,  it  was  held  that  the 
words  were  merely  precatory  and  did  not  create  a  trust — Youmj  v.  Martin,  2  Y.  and  C.  'iH2 ; 
see  Eaton  v.  Watts,  L.  R.,  4  Eq.,  l.^l  ;  M'CormicJc  v.  Grojan,  L.  R..  4  H.  L.,  S3 :  Wood  v.  Oglander, 
34  Beav.,  513.  So  words  expressive  of  expectation  only  and  not  amounting  even  to  a  recom- 
mendation will  not  create  a  trust — Ltchvitre  v.  Lavic,  2  M.  and  K.,  197. 

If  words  are  used,  which  ordinarily  would  give  a  legatee  an  absolute  gift,  with  words  super- 
added whicli  would  raise  a  trust,  the  legatee  will  take  beneficially  subject  to  the  trust  raised. 
Thus,  wiicre  the  words  of  gift  were  to  A  "  for  his  own  use  and  benefit,  trusting  and  wholly  con- 
fiding in  his  honour  that  be  would  act  in  strict  accordance  to  my  wishes,  "  it  was  held  that  the 
donee  took  beneficially  subject  to  a  trust  which  was  limited  to  the  extent  of  the  wishes  which 
the  testator  had  communicated  it)  him — Wood  v.  Cox,  2  My.  and  Cr.,  684.  So,  where  a  testator 
gave  and  bequeathed  the  residue  of  his  estate  "  to  D  absolutely  trusting  that  she  will  carry 
out  my  wislies  with  regard  to  the  same  with  which  she  is  fully  acquainted,  "  it  was  held  that  D 
took  tiie  residue  beneficially  subject  only  to  the  performance  of  the  testator's  wishes  com- 
municated to  her — Irvine  v.  Sullimn,  L.  R.,  8  Eq.,  673  ;  see  Shdly  v.  SheMy,  L.  R.,  0  Eq., 
540  :  Bonser  v.  Kinnear,  2  Giff.,  195. 

In  Meredith  v.  Hcneage  (1  Sim.,  542),  after  givuighis  real  and  personal  estate  to  his  wife  in 
fee,  the  testator  went  on  to  say  he  had  so  given  the  same  to  her  unfettered  and  unlimited,  in  full 
confidence  that  in  her  future  disposition  thereof  she  would  distinguish  the  heirs  of  his  late  father 
by  devising  the  whole  of  his  estate  together  and  entire  to  such  of  his  father's  heirs  as  she  might 
tliink  best  deserved  her  preference.  It  was  held  that  no  trust  was  created.  In  Johnston  v. 
Rowland  (2  DeG.  and  S.,  356),  there  was  a  gift  to  the  testator's  wife  "  to  be  disposed  of  by  her 
in  such  way  as  she  shall  tliink  proper  ;  but  I  recommend  her  to  dispose  of  one-half  thereof  to  her 
own  relations,  and  the  other  half  to  such  of  my  relations  as  she  shall  think  proper  ;  "  Kioighx 
Brdce,  V.  C,  held  that  no  trust  was  created.  He  said  :  "  That  the  word  '  recommend  '  may 
amount  to  a  command  in  a  particular  instrument  and  may  create  a  binding  trust  is  certain.  It 
is  equally  certain  that  the  word  is  susceptible  of  a  different  interpretation — of  an  interpretation 
consistent  with  the  legal  and  equitable  power  of  the  person  recommended  to  depart  from  the 
recommendation  "—See  Wehh  v.  Wods,  2  Sim.  (N.  S.),  267  :  White  v.  Briggs,  15  Sim,  33  ;  Par- 
nail  V.  Parnall,  L.  R.,  9  Ch.  D.,  97.  Though  property  may  be  mentioned,  out  of  which  the  trust 
is  to  be  carried  out  it  must  be  clear  what  the  property  is  before  a  trust  can  be  implied..  It  is  not 
sufficient  that  the  legatee  should  be  requested  to  give  "  whatever  he  can  transfer  "  {Ktnt  v. 
Hughes,  6  Beav.,  342). 


PART  XVIII.* 

OF  BEQUESTS  TO  AN  EXECUTOR. 

Legatee  named  an  128.     If  a  legacy  is   bequeathed  to  a  person  who 

executor  cannot  take     ^g  named  an  execiitor  of  the  will,  he  shall  not  take  the 

unless  he    shews   in-  ,  ...  '  ,  .. 

tention  to  act  as  exe-     legacy  unless  he  proves  the  will,   or  otherwise  manifest 

an  intention  to  act  as  executor. 

Illustration. 

A  legacy  is  given  to  A,  who  is  named  an  executor.  A  orders  the  funeral 
according  to  the  directions  contained  in  the  will,  and  dies  a  few  days  after  the 
testator,  without  having  proved  the  will.  A  has  manifested  an  intention  to 
act  as  executor. 

See  Harrison  v.  Rowley,  4  Ves.,  212. 

This  section  applies  to  Hindus,  etc.,  Act  XXI  of  1870,  s.  2. 


*  Tl 


This  part  applies  to  the  wills  of  Hindus,  etc.,  in  the  Lower  Provinces  of  Bengal  and  the 
towns  of  Madras  and  Bombay— Act  XXI  of  1870,  s.  2. 
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Prosono  Goomar  Ghose  v.  Administrator-General  of  Bengal,  1.  L.  K.,  15  Cal.,  83. — The 
language  of  this  section  is  peremptory  and  leaves  no  room  for  presumption,  and  it  is  not  left 
to  the  Court  to  decide  whether  the  legacy  is  given  to  the  person  in  liis  character  of  executor 
or  not.  The  rule  as  to  tlie  admissibility  of  parol  evidence  to  what  thi;  y)resuniption  wliich  may 
possibly  upon  the  decisions  obtain  in  England  has  no  force  in  tliis  country  where  such  evi- 
dence is  inadmissible. 

The  question  has  never  yet  been  decided  what  the  effect  woidd  he  under  tliis  section  where 
an  executor  requests  the  Administrator-General  to  act.  It  is  clear  tl)at  when  an  executor 
gi"ants  a  power  and  such,  constituted  attorney  obtains  probate  or  administration  with  will 
annexed  the  executor  would  be  entitled  to  his  legacy,  and  it  therefore  seems  that  wliere  the 
Administrator- General  acts  at  the  request  of  an  executor  such  executor  would  be  entitled. 
Under  s.  16  of  the  Administrator-General  it  is  imperative  for  the  Administrator-General  to  move 
in  the  circumstances  therein  stated,  and  it  is  apparent  that  the  provisions  of  this  section  was 
not  considered  when  the  Act  of  1874  was  passed,  f.f/.,  .4  dies;  in  India  having  a  will  appointing 
B  sole  executor  and  legatee.  B  is  absent  from  the  coimtry  and  the  Administrator-General 
obtains  a  grant  under  his  act  and  B  consents  to  his  administering  would  B  forfeit  his  legacy  ? 
I  should  say  no. 

In  considering  the  provisions  of  this  section  it  must  not  be  overlooked  tliat  the  construction 
of  the  will  of  a  testator  depends  to  a  great  extent  on  the  question  of  his  domicile,  vide  notes 
to  s.  5  of  this  Act.  As  regards  the  law  in  England  upon  the  subject  of  bequests  to  executors 
(see  Williams  on  Executors,  10th  Edn.,  Vol.  I,  pp.  1206  to  10.34)  wherein  the  subject  is  fully 
dealt  with. 

In  England  a  legacy  given  to  an  execxitor  is  pritnd  facie  given  to  him  for  his  trouble,  and  if 
he  refuses  the  office  he  is  not  entitled  to  it — Piggoit  v.  Green,  6  Sim.,  74. 

The  rule  applies  generally  to  all  gifts  to  a  person  named  an  executor  by  the  will  whether 
expressed  to  be  for  his  care  or  trouble  or  to  be  given  to  him  as  executor  or  not.  A  volunlary  inter- 
ference with  the  assets,  whether  with  or  without  ])robate.  will  stamp  a  ]5erson  as  acting  executor 
(Lewin  on  Trusts,  180).  provided  the  interference  is  not  such  as  to  be  plainly  referrible  to  some 
other  ground  than  the  part  execution  of  the  trust — Ibid,  181  ;  see  Slaney  v.  Watney,  L.  R.,  2  Eq., 
418  and  Leivis  v.  Mathews,  L.  R.,  8  Eq.,  277. 

In  Letvis  V.  Matheios  {Ij.  R.,  8  Eq.,  277),  the  executor,  to  wliom  a  legacy  was  left  for  his 
trouble,  was  in  Australia  at  the  death  of  the  testator,  and  sent  home  a  power-of -attorney,  under 
which  another  person  administered  the  estate.  The  executor  died  without  proving  the  will, 
and  it  was  held  that  he  had  sufficiently  shown  his  intention  to  act  under  the  trusts  of  the  will, 
and  that  his  representatives  were  entitled  to  the  legacy.  So.  where  a  ]jerson  appointed  an  exe- 
cutor renounced,  but  subsequently,  before  the  real  business  of  administering  the  estate  was  con- 
cluded, proved  the  will,  it  was  held  that  he  was  entitled  to  the  legacy  given  him  by  the  will — ■ 
Angerman  v.  Ford,  29  Beav.,  349.  "  As  a  general  rule,  "  it  was  said  by  Kindersley,  V.  C, 
"  there  must  be  unequivocal  evidence  of  an  intention  to  act,  and  that  evidence  is  best  given 
by  the  probate  of  the  will.  But  I  take  it  to  be  equally  clear  that  Harrison  v.  Rowley  is  still  law, 
and  that  it  is  not  absolutely  necessary  to  prove  a  will  in  order  to  entitle  a  person  to  a  legacy  as 
executor  " — L.  R.,  8  Eq.,  p.  281.  Inability  from  bodily  or  mental  infirmity  to  prove  the  will 
or  take  up  the  duties  of  executor,  is  no  excuse — H anbury  v.  Spooner,  5  Beav.,  630  :  Re  Hawkins, 
33  Beav.,  570. 

In  later  years  the  rule  in  England  has  been  somewhat  relaxed  in  favour  of  legatees  {Cockerel 
V.  Barber,  2  Russ.,  598),  and  now  the  rule  there  a]>pears  to  be  that,  printd.  jacie.  a  gift  to  an  exe- 
cutor was  given  to  him  as  executor  ;  but  the  i)resum))tion  may  be  rebutted  as  where  a  motive 
can  be  assigned,  or  can  be  fairly  inferred  for  the  legacy  irrespective  of  tlie  appointment  of  the 
executor  (Jewis  v.  Lawrence,  L.  R.,  8  Eq.,  345:  see  In  re  Appleton,  L.R..  29  Cli.  D..  893).  as  where 
the  gift  was  to  a  person  appointed  executor  as  a  relation  {Dix  v.  Beed.  S.  and  S.,  239),  or  as  a 
mark  of  friendship  {Be  Denby,  3  DeG.  F.  and  J..  3.50  :  Bnbb  v.  Yelverton,  L.  R.,  13  Eq.,  131).  or 
as  a  mark  of  respect  (Burgess  v.  Burgess,  1  Coll..  3(i7).  Tlie  old  rule,  it  was  held,  did  not  apply 
to  a  bequest  of  a  residue  (Griffiths  v.  Pruen,  1 1  Sim..  202  ;  Christian  v.  Devereux,  12  Sim.,  264), 
and  if  the  gift  is  after  a  life-interest  the  ]iiesum])ti()n  w.is  rebutte<l — In  re  Keen's  Trusts,  L. 
R.,  4  Ch.  D.,  841.  But  the  mere  fact,  it  has  been  held,  that  the  gift  of  the  legacy  precedes  the  ap- 
pointment of  the  legatee  or  executor — or  that  the  legacies  to  several  persons  appointed  as  exe- 
cutors differ  either  in  amoimt  or  subject-matter— is  not  enough  by  itself  to  rebut  the  pi"esump- 
tion  that  a  legacy  given  to  a  person  who  is  a])pointed  executor  is  annexed  to  the  office— fn  re 
Appleton,  L.  R.,  29  Ch.  D.,  893.  Parol  evidence  in  England  is  admissible  to  rebut  the  pi-esump- 
tion — Ibid. 

The  illustration  to  this  section  is  based  upon  the  judgment  in  ^orr«so«  v.  ffow'/ey,  4  Vea., 
212. 

It  is  a  general  rule  that  an  executor  has  no  preference  in  regard  to  his. own  legacy  and 
in  case  of  deficiency  it  must  abate  in  the  same  way  as  other  legacies. — Duncan  v.  Waifs,  16 
Beav.,  204;    Be  While     (1898),  2  Ch.,  217. 
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The  usual  clause  empowering  a  solicitor  executor  to  charge  for  work  done  is  in  effect 
a  legacy  of  profit  costs  and  is  liable  to  legacy  duty — Re  White,  1898,  2  Ch.    217, 

The  presumption  is  that  a    legacy  to  a  person   appointed   executor  is  given  to   him  in 
that  character  but  evidence  may  be  given  to  rebut  that  presumption — Re  Afpleion     29  C 
D.,  893.  if         ' 

Where  a  legacy  is  given  to  an  executor  as  such  it  will  make  no  difference  if  the  exe 
cutor  is  unable  to  prove  or  act  owing  to  infirmity — Hunhuni  v.  Spooner  5  Beav  fiVl  • 
Re  Hawkins,  33  Beav.,  570.  •.    oou  , 

A  legacy  given  to  an  infant  as  executor  is  payable  only  if  such  infant  on  attaining  21 
accepts  the  office — Re  Gardner,  67  L.  T.,  532. 

The  following  have  been  held  to  be  sufficient  as  assumption  of  the  office  to  entitle  the 

executor  to  the  legacy. 

1.  If  executor  manifests  an  intention  to  act — Lewis  v.  Matlhews,  L.  R.,  8  Eq.,  277. 

2.  If  he  gives  directions  for   funeral  and  is   prevented  by  death   from  proving   the 

will — Harrison  v.  Rowley,  4  Ves.,  212. 

3.  If  an  executor    being  absent    sends  a  power  of  attorney  to  administer  the  estate 

and  dies — Lewis  v.  Maltheios,  L.  R.,  8  Eq.,  277. 

4.  If  an  executor  proves  and   bond-fide  acts  as  such  any  time  before  the  business  of 

administering  the  estate  is  concluded — Angerman  v.  Ford,  29  Beav.    349. 

5.  He  is  entitled  by  proving  after  renomination — Angerman  v.  Ford,  29  Beav.    349 
G.     It  has  been  held  that  this  rule  of  an  executor  not    being  entitled    unless  he  acts 

does  not  apply  to  a  gift  of   residue  or  share  of  residue — Christian  v    Devereur 
12  Sim.,  264  ;  Re  Maxxvell  (1906),  1  Ir.  R.,  394. 

7.     Where  an  annuity  is    givin    to  an  executor    for  his    trouble  it   ceases    when    the 
duties  cease — Hall  v.  Christian,  17  Eq.,  546. 

Where  an  executor  proves  without  'apparently  any    intention  of  acting,  and  makes  use 

of  the  circumstance  of  probate  to  violate  his  trust  he  is  not  entitled  to  his    legacy Harfood 

v.  £rawiiii)ig,  1  Cox.  302. 

A  request  by  a  testator  that  a  handsome  gratuity  should  be  given  to  each  of  his 
executors  is  void  for  uncertainty — Jtibber  v.  Jubbcr,  9  Sim.,  503. 

If  a  legacy  be  given  to  an  infant  who  is  appointed  executor  he  will  only  be  entitled  on 
his  provang  when  he  comes  of  age  and  it  will  not  carrv  interest — In  re   Gardner     67  L     T 
552.     .  ~  .  .       ., 

Where  a  testator  declared  that  if  any  legatee  died  in  his  lifetime  his  legacy  should 
not  lapse,  it  was  held  that  the  legacy  to  an  executor  named  who  predeceased  the  testator 
passed  to  his  representatives — Murrai/    Sanger,  W.  N. ,  1873 — 79. 

See  Williams  on  Executors,  10th  Edn..  Vol.  I,  pp.  1026-1034. 


PART  XIX.* 

OF  SPECIFIC  LEGACIES. 

129.     Where  a  testator  bequeaths  to  any  person  a  specified  part  of  his 
Specific  legacy  de-       property,  which  is  distinguished  from  all  other  parts  of 
fined.  his  property,  the  legacy  is  said  to  be  specific. 

Illustration. 

(a)     A  bequeaths  to  B — 

"  The  diamond  ring  presented  to  him  by  C.  " 

"  His  gold  chain.  " 

"  A  certain  bale  of  wool.  " 

"  A  certain  piece  of  cloth.  " 


*  This  part  applies  to  the  wills  of  Hindus,  etc.,  in  the  Lower  Provinces  of  Bengal  and  the 
towns  of  Madras  and  Bombay — Act  XXI  of  1870,  3.  2. 
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"  All  his  household  goods,  which  shall  be   in  or  about  his  dwelling-house 
in  M  Street,  in  Calcutta,  at  the  time  of  his  death." 

Qayre  v.  Gayre,  2  Vern.,  538.  So  a  resithiary  disposition  of  all  the  testator" s  personal  estates 
in  a  particular  country  (Nisbett  v.  Murray,  5  Ves.,  149),  or  a  bequest  of  all  the  testator's  goods 
and  movables  wliatsoever  in  a  particular  room  {Gretn  v.  Symondei,  1  Bro.  C.  C,  128,  note),  is 
specific. 

"  The  sum  of  1,000  rupees  in  a  certain  chest." 
Lawson  v.  Stitch,  1  Atk.,  508. 
"  The  debt  which  B  owes  him." 

Ellis  V.  Walker,  Ambl.,  309  ;  Duncan  v.  Duncan,  27  Beav.,  386,  see  s.  164,  infra. 

"  All  his  bills,  bonds,  and  securities  belonging  to  him,  lying  in  his  lodgings 
in  Calcutta.  " 

"  All  his  furniture  in  his  house  in  Calcutta.  " 

"  All  his  goods  on  board  a  certain  ship  then  lying  in  the  river  Hooghly.  " 

"  2,000  rupees  which  he  has  in  the  hands  of  C." 

Hinton  v.  Pinke,  1  P.  Wms.,  538;  see  Crockat  v.  Crockat,  2  P.  Wms.,  164  :  Puhford  v.  Hun- 
ttr,  3  Bro.  C.  C,  416. 

"  The  money  due  to  him  on  the  bond  of  Z)." 
Sidebolham  v.  Watson,  11  Hare,  170. 
"  His  mortgage  on  the  Rampore  factory." 

'*  One-half  of  the    money  owing  to  him    on  his  mortgage  of  Rampore 
factory." 

"  1,000  rupees,  being  part  of  a  debt  due  to  him  from  C." 
"  His  capital  stock  of  1,000L  in  East  India  Stock." 

Ashhurner  v.  Macguire,  2  Bro.  C.  C,  108;  Norris  v.  Harrison,  2  Madd.,  279,  280;  see  In  re 
Pratt  [1894],   1  Ch.,  491. 

''  His  promissory  notes  of  the  Government  of  India  for  10,000  rupees  in 
their  4  per  cent,  loan." 

"  All  such  sums  of  money  as  his  executors  may,  after  his  death,  receive  in 
respect  of  the  debt  due  to  him  from  the  insolvent  firm  of  D  and  Company." 
Fryer  v.  Morris,  9  Ves.,  360. 

"  Al]  the  wine  which  he  may  have  in  bis  cellar  at  the  time  of  his  ^eath." 

"  Such  of  his  horses  as  B  may  select." 
Richards  v.  Richards,  9  Price,  226. 

"  All  his  shares  in  the  Bank  of  Bengal." 
See  Bothamley  v.  Sherson,  L.  R.,  20  Eq.,  304. 

"  All  the  shares  in  the  Bank  of  Bengal,  which  he  may  possess  at  the  time 
of  his  death." 

"  All  the  money  which  he  has  in  the  5+  per  cent,  loan  of  the  Government 
of  India." 

"  All  the  Government  securities  he  shall  be  entitled  to  at  the  time  of  his 
decease." 

Each  of  these  legacies  is  specific. 

(6)  A,  having  Government  promissory  notes  for  10,000  rupees,  be- 
queaths to  his  executors  "  Government  promissory  notes  for  10,000  rupees  in 
trust  to  sell  "  for  the  benefit  of  B. 
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The  legacy  is  specific. 

(e)  A,  having  property  at  Benares,  and  also  in  other  places,  be- 
queaths to  B  all  his  property  at  Benares. 

The  legacy  is  specific. 

(d)     A  bequeaths  to  B — 

"  His  house  in  Calcutta." 

"  His  zamindari  of  Rampore." 

"  His  taluk  of  Ramnagar." 

"  His  lease  of  the  Indigo  factory  of  Sulkea." 

"  An  annuity  of  500  rupees  out  of  the  rents  of   his  zamindari  of    PT." 

A  directs  his  zamindari  of  X  to  be  sold,  and  the  proceeds  to  be  invested 
for  the  benefit  of  B. 

Each  of  these  bequests  is  specific. 

Every  devise  of  land  is  specific — Forester  v.  Leigh,  Amb.,   171;   and  a  devise  of   a  rent 
charge  out  of   a  term  is  as  much  a  specific  devise  as  if  it  had  been  of  the  term  itself — Long  v 
Short,  1  P.  Wms.,  402. 

It  seems  to  have  been  considered  in  England  that  after  the  Wills  Act  (1  Vict.,  c.  26),  which 
made  the  will  speak  from  the  death  of  the  testator  a  residuary  devise  of  a  real  estate  was  not 
specific  (see  Dady  v.  Hartridge,  1  Dr.  and  Sm.,  241)  ;  but  it  is  now  settled  that  such  devises  are 
still  s'peciS.c—^H ensman  v.  Fryer,  L.  R.,  3  Ch.  420;  Lancefield  v.  Iggulden,  L.  R.,  10  Ch.,  136. 
Under  this  Act  also  a  will  speaks  from  the  death  of  the  testator,  s.  77,  supra. 

The  mere  gift,  however,  of  an  annuity,  or  of  a  legacy  to  be  paid  out  of  or  charged  upon  land, 
is  not  specific  {Mann  v.  Copeland,  2  Madd.,  223)  ;  but  if  a  testator  direct  freehold  or  leasehold 
estate  to  be  sold  and  then  dispose  of  the  proceeds  in  such  a  manner  as  to  show  an  intention  that 
the  legatees  should  take  them  specifically,  the  legacies  will  be  specific — Page  v.  Leapingwell, 
18  Ves.,  463. 

{e)  A,  by  his  will,  charges  his  zamindari  of  Y  with  an  annuity  of  1,000 
rupees  to  C,  during  his  life,  and  subject  to  this  charge  he  bequeaths  the  zamin- 
dari to  D.     Each  of  these  bequests  is  specific. 

(/)     A  bequeaths  a  sum  of  money 

to  buy  a  house  in  Calcutta  ior  B  :  .  ,        I 

to  buy  an  estate  in  zillah  Fureedpore  for  B  : 

to  buy  a  diamond  ring  for  B :  . 

to  buy  a  house  for  B  : 

to  be  invested  in  shares  in  the  Bank  of  Bengal  for  B  : 

to  be  invested  in  Government  securities  for  B. 

A  bequeaths  to  B — 

"  A  diamond  ring.  " 

"  A  horse.  " 

"  10,000  rupees  worth  of  Government  securities.  " 

"  An  annuity  of  500  rupees.  " 

"  2,000  rupees  to  be  paid  in  cash  " 

"  So  much  money  as  will  produce  5,000  rupees  4  per  cent.  Government 
securities.  " 

These  bequests  are  not  specific. 

((/)  A,  having  property  in  England  and  property  in  India,  bequeaths  a 
legacy  to  B,  and  directs  that  it  shall  be  paid  out  of  the  property  which  he  may 
leave  in  India.  He  also  bequeaths  a  legacy  to  C,  and  directs  that  it  shall  be 
paid  out  of  the  property  which  he  may  leave  in  England.  No  one  of  these 
legacies  is  specific. 
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This  section  applies  to  Hindus,  etc.,  Act  XXI  of  1870,  s.  2. 

The  distinction  between  specific  and  general  or  pecuniary  legacies  is  of  great  importance. 
The  inclination  of  the  Court  is  against  construing  a  legacy  as  specific  whero  there  is  a  reasonable 
doubt  of  the  intention  of  the  testator — Webster  v.  Hale,  8  Ves.,  410  ;  Kirby  v.  Potter,  4  Ves.,  748. 
In  Ashton  v.  Ashton  (3  P.  Wms.,  385),  Lord  Tai^bot  said  that  "thougli  specific  legacies  have,  in 
some  respects,  the  advantage  of  those  that  are  pecuniary  so  as  to  be  paid  iv  toto  and  not  in  average 
on  a  deficiency  of  assets,  yet,  in  other  respects,  they  are  distinguished  to  tlieir  disadvantage  from 
pecuniary  legacies,  as,  suppose  they  have  been  lost  or  aliened  by  the  testator  in  his  lifetime, 
they  must  then  fail  in  toto," — that  is  in  case  of  their  being  adeemed.  See  Chap.  XXI.  infra, 
as  to  ademption. 

In  cases  of  doubt  parol  evidence  of  the  state  of  the  testator's  funded  property  is  admissible 
to  determine  whether  a  legacy  is  to  be  considered  as  general  or  specific — Attorney-General  v. 
Orote,  2  Rus.  and  My.,  699.  It  has  been  held  that  a  legacy  may  be  specific  even  wliere  it  is  de- 
clared in  the  will  that  "  it  shall  not  be  deemed  specific  so  as  to  be  capable  of  adem])tion  " — 
Jacques  v.  Chambers,  2  Coll.,  435. 

A  bequest  of  all  the  testator's  personal  estate  generally  is  not  specific.  Tlie  very  terms  of 
such  a  disposition  demonstrate  its  generality  (Williamson  Executors,  lOth  Edn.,  ](»34);  but 
if  a  man,  having  personal  property  elsewhere,  bequeatlis  all  his  personal  estate  as  a  i^articular 
place,  the  legacy  is  specific,  and  all  the  personal  property  at  tliat  place  m  ill  pass — Sayer 
V.  Sayer,  2  Vern.,  688;  see  Gayre  v.  Gayre,  2  Vern.,  538,  and  the  cases  there  cited. 

Where  a  testator,  who  was  possessed  of  three  leasehold  liouses  in  K  Street,  bequeathed 
"two  houses  in  K  Street  "  in  trust  for  P  for  life,  and  then  to  form  part  of  tlie  residuary  estate, 
it  was  held  that  two  of  the  houses  passed  under  the  gift,  and  that  P  was  entitled  to  elect  which  he 
would  take — Tapley  v.  Eagle.ton,  L.  R.,  12  Ch.  D.,  683  ;  see  Duckmanton  v.  Dnckmauton.  5  H. 
and  N„  219. 

As  to  what  is  to  be  deemed  a  specific  legacy,  see  further  Bothamley  v.  Sherson,  L.  R.,  2(1  Eq., 
304,  per  Jess  EL,  M.  R. 

A  legacy  is  said  to  be  "  specific  "  when  it  is  a  bequest  of  a  specified  part  o^"  tlie  testator's 
personal  estate  which  is  so  distinguished. 

Jessel,  M.  R.,  defines  a  specific  legacy  as  follows  : — 

In  the  first  place,  it  is  a  part  of  the  testator's  property  :  in  the  next  pUice.  it  must  be  a  part 
emphatically  as  distinguished  from  the  whole  :  it  must  be  wliat  has  been  sometimes  called  a 
severed  or  distinguished  part ;  it  must  not  be  the  whole  in  the  meaning  of  bemg  tlie  totality 
of  the  testator's  property  or  the  totality  of  the  general  residue  of  his  property  after  having 
given  legacies  out  ot  it.  If  it  satisfy  both  conditions  that  it  is  a  part  of  the  testator's  property 
itself  and  is  a  part  as  distingtiished  from  the  whole  or  from  the  whole  of  the  residue,  then  it 
appears  to  me  to  satisfy  everything  that  is  required  to  it  as  a  specific  legacy. 

The  distinction  between  a  general  and  a  specific  legacj'  is  of  great  importance  for  where 
there  is  a  deficiency  of  assets  a  specific  legacy  will  not  be  liable  to  abate  with  the  general  lega- 
cies. On  the  other  hand,  if  the  specific  legacy  fail  by  the  ademption  or  inadequacy  of  its  subject, 
the  legatee  wiU  not  be  entitled  to  any  recompenses  or  satisfaction  out  of  the  general  ]_>ersonal 
estate. 

In  dealing  with  these  legacies  it  must  also  be  borne  in  mind  that  if  there  be  a  specific  bequest 
of  a  thing  described  as  already  in  existence  and  no  such  thing  ever  did  exist  among  the  testa- 
tor's effects  the  legacy  fails  : — 

For  further  information  upon  the  subject — see  Williams  on  Executors,  10th  Edn.,  Vol.  I, 
pp.  913   et  seq. 

*      *•  o    =.„^  130.     Wliere    a    sum    certain   is  bequeathpd.  the 

Bequest    of    a    sum  .                        .                                                 i                i        <•       i 

certain,    virhere    the  legacv  IS  not  specitic  merelv    because  the  stocks.  lunds 

stocks,  etc.,  in  which  •,•        •          i.*   i,    -j.     •        •           i.   j              j          -i      i    • 

it  is  invested,  are des-  or  securities  111  which  it    IS    invested   are  described  m 

crlbed.  the  will. 

Illustrations. 

A  bequeaths  to  B — 

"  Ten  thousand  rupees  of  his  funded  property." 

"  Ten  thousand  rupees  of  his  projserty  now  invested  in  shares  of  the  East 
Indian  Railway  Company." 
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"  Ten  thousand  rupees  at  present  secured  by  mortgage  ofj  Rampore 
Factory.'" 

No  one  of  these  legacies  is  specific. 

This  section  applies  to  Hindus,  etc..  Act  XXI  of  1870,  s.  2. 

In  order  tliat  a  legacy  such  as  is  8))oken  of  in  this  section  be  construed  as  sjiecific,  it  must 
clearly  appear  that  the  testator  meant  to  bequeath  the  identical  stock  or  funds.  See  Williams 
on  Executors,  lOth  Kdn.,  Vol.  I.  pp.  913,  et  -seq. 

131.  Where  a  bequest  is  made  in  general  terms 
whl?e^We  °^testl°to^  of  a  certain  amount  of  any  kind  of  stock,  the  legacy  is 
i^adatth^^date^of  his  j^ot  specific  merely  because  the  testator  was  at  the 
greater     amount    of     date  of  his  will  possessed  of  stock  of  the  specified  kind 

to   an    equal  or    greater  amount  tiian  the  amount  be- 
queathed. 


stock     of     the    same 
kind. 


Ill  list  ratioti. 

A  bequeaths  to  B  5,00()  rupees  five  per  cent.  Government  securities.  A 
had,  at  the  date  of  the  will,  five  per  cent.  Government  securities  for  5,000 
rupees.     The  legacy  is  not  specific. 

This  section  applies  to  Hindus,  etc..  Act  XXI  of  1870,  s.  2. 

In  otlier  -nords.  whether  legacy  which  is  invested  in  stocks  or  funds  is  a  specific  legacy  or 
not  is  a  qtiestion  of  intention.  Therefore,  where  no  explanation  is  given,  it  may  be  that  the  testa- 
tor meant  his  executor  to  purchase,  from  the  general  estate,  so  much  of  the  stock,  etc.,  in  the  will 
described — Partridge  v.  Partridge,  Cas.  Temp.      Talbot,  p.  226. 

Legacies  such  as  are  dealt  with  in  this  section  were  held  not  to  be  specific  in  the  cases  oi 
Pvrse  V.  Snaplin,  1  Atk.,  413  ;  Partridge  v.  Partridge,  Cas.  Temp.  Talbot,  220  :  Bronsden  v. 
Winter,  Amb.,  57  ;  Gillaume  v.  Adderly,  38.5  ;  Sleech  v.  Torrington,  Ves.  Sen.,  560  ;  Webster  v. 
Hale,  8  Ves.,  410:  J.shton  y.  Ash  ton.  Cases  Temp.  Talbot,  152;  Jeffreys  y.  Jeffreys,  3  Atk., 
120;  PagcY.  Young,!..^..,  19  Eq.,  501. 

In  Purse  v.  Snaplin  (1  Atk.,  413)  the  testator  gave  £5,000  in  a  particular  stock  to  A,  and 
i^5,000  in  the  same  stock  to  li.  At  the  time  of  making  the  will,  and  at  his  death,  the  testa- 
tor had  only  £5,000  in  the  stock.  It  was  held  that  the  bequests  were  not  specific.  So  a  be- 
quest of  £2,000  S.  S.  stock  (Bronsden  y.  Winter,  Amb.,  H^c,),  a  legacy  of  £5.000  sterling  or  50,000 
cnrrent  rupees,  now  invested  in  East  India  Company" s  bonds  (Oillavme  v.  Adderly,  15  Ves., 
384),  were  held  not  to  be  specific.  In  Sibley  v.  Perry  (7  Ves.,  522).  the  executor  was,  within 
three  months  of  the  testator's  decease,  to  transfer  £1,000  stock  in  the  tliree  per  cent,  to 
certain  persons.     The  legacj^  was  held  to  be  general. 

It  seems,  that  where  a  legacy  of  the  kind  referreil  to  in  tliis  section  is  particularized  by  the 
word  'my  "  or  by  anj-  other  expression  which  indicates  the  testator's  intention  of  making  it  speci- 
fic or  individual,  it  is  to  be  deemed  specific — Asliton  \.  A.-<hioit. 'iV.Wm^..  384;  see  note  to 
Uinion  v.  Pi7ike,  I  P.  Wms.,  538. 

In  Jeffreys  v.  Jeffreys  (3  Atk.,  120).  the  testator  had,  at  the  time  he  made  his  will,  actually 
so  much  stock  as  would  exactly  answer  tlie  two  legacies  which  he  bequeathed.  See  also  Avelyn 
V.  Ward,  1  Ves.  Sen.,  424-5.  In  Pane  v.  Young  (L.  R.,  19  Eq.,  501),  a  legacy  was  given  in 
these  words- — "  I  give  to  A  the  interest  of  £4,500  money  in  the  funds  for  her  absolute  use  and 
benefit"  followed  by  specific  gifts  to  tlie  same  legatee,  and  the  words  "and  at  A's  decease 
the  funded  property  to //."  The  testatrix  had,  at  the  date  of  tlie  will,  an  al)solute  interest  in 
£4,000  consols.  It  was  held  that  the  gift  was  a  sj)ecifie  gift  to  A  for  life  witli  a  gift  over  to  U  ab- 
solutely. AIaliiss,  \'.  C.  said  :  "  I  am  of  opinion,  looking  at  tlie  situation  of  the  testatrix, 
that  she  intended  it  (the  form  of  expression)  to  mean  my  money  in  the  fumhs,"  that  is,  money 
already  in  the  funds. 

The  illustration  to  this  section  is  only  consistent  with  the  section  itself,  if  it  he  taken  that 
there  is  nothing  in  the  will  from  whicli  it  can  be  gathered  that  the  intention  of  the  testator  was 
that  the  identical  securities  should  go  to  the  legatee.  It  seems  to  be  directly  opjiosed  to  the  case 
of  Jeffreys  v.  Jeffreys,  3  Atk..  120. 

For  further  information,  .see  Williams  on  Executors,  10th  Edn.,  \'ol.  I,  pj).  913-915, 
tt  seq. 
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See  also   rule  laid    down    in    Howe    v.  Lord   Durttnouth  (Williams    on    Executors,  10th 
Edn.,  p.  926). 

Bequest  of    money  132-     A    money  legacy  is    not    specific    merely 

^w'untV^some  pk^t     because  the   will   directs  its  payment  to  be  postponed 

of  the  testators  pro-     until  some  part  of  the  property  of  the    testator  shall 
perty  shall  have  been      ,  ,  ^,         t,  .    •       r  xj-jj. 

disposed  of  in  certain     have  been  reduced  to  a   certain  form,  or  remitted  to  a 

^^^  certain  place. 

Illustration. 

A  bequeaths  to  B  10.000  rupees,  and  directs  that  this  legacy  shall  be  paid 
as  soon  as  A' s  property  in  India  shall  be  realized  in  England.  The  legacy  is 
not  specific. 

See  also  rule  laid  down  in  Hoice  v.  Lord  Dartmouth  (Williams  on  Executors,  10th  Edn., 
p.  92«). 

This  section  applies  to  Hindus,  etc.,  Act  XXI  of  1870,  s.  2. 

The  illustration  seems  to  be  borrowed  from  the  case  of  Sadler  v.  Turner  (8  Ves.,  017).  Tlie 
testator  in  that  case  bequeathed  to  A  and  B  £1,000  each,  "  which  legacies  I  direct  to  be  paid  as 
•oon  as  my  property  in  India  shall  be  realized  in  England,  and  it  was  held  tliat  the  legatees  would 
have  been  entitled  to  satisfaction,  although  all  the  property  of  the  testator  should  have  been 
transmitted  to  England  in  his  lifetime.  So,  where  sums  of  money  are  bequeathed  by  a  testator 
who  has  property  in  England  and  in  India  to  persons  resident  in  each  place,  with  a  direc- 
tion that  they  shall  be  paid  out  of  the  assets  in  the  respective  countries,  such  a  direction  will  not 
constitute  the  legacies  specific — Kirkpatrick  v.  Kirkpatrick,  cited  in  Roberts  v.  Pococh,  4  Ves., 
158  ;  see  Williams  on  Executors,  10th  Edn.,  -Vol.  I,  pp.  914  et  seq.  __, 

133.  Where  a  will  contains  a  bequest  of  the  residue  of  the  testator's  pro- 
When    enumerated     perty    along   with    an   enumeration    of    some  items  of 

deenied  Itcf  be^specf     property     not   previously      bequeathed,    the    articles 
ficaiiy  bequeathed.  enumerated    shall    not  be  deemed  to  be  specifically  be- 

queathed. 

This  section  applies  to  Hindus,  etc.,  Act  XXI  of  1870,  s.  2 

A  general  residuary  clause  is  not  the  less  general  because  it  contains  an  enumeration  of  some 
of  the  particulars  of  which  it  may  consist — per  Wigram,  V.  C,  Pickup  v.  Atkinsoyi,  4  Hare,  628. 
There  the  testator,  after  a  specific  gift  of  certain  leasehold  houses,  bequeathed  '"  the  rents  and 
profits,  dividends  and  interests  "  of  all  the  residue  of  his  property  to  his  wife  for  life,  with  a  gift 
over  of  the  whole  of  the  residue  to  other  persons  ;  see  Goode7tough  v.  Tremanondo,  2  Beav.,  512  ; 
and  Taylor  v.  Taylor,  6  Sim.,  246.  See  Williams  on  Executors,  10th  Edn. ,  Vol.  I,  pp.  914 
et  seq. 

134.  Where  property  is  specifically  bequeathed  to  two  or  more  persons 
Retention    in  form      "^  succession,  it  shall  be  retained  in   the  form  in  which 

of  specific  bequest  to     the  testator  left  it,  although  it  may  be  of  such  a  nature 
several      persons      in       ,i      ,   •,  ,  ,  •         "j,       j 

succession.  that  its  value  IS  continually  decreasing. 

Illustrations. 

(a)  A,  having  a  lease  of  a  house  for  a  term  of  years.  15  of  which  were 
unexpired  at  the  time  of  his  death,  has  bequeathed  the  lease  to  Bior  his  life, 
and  after  j6'6-  death  to  C.  B  is  to  enjoy  the  property  as  A  left  it,  although,  if 
B  lives  for  15  years,  C  can  take  nothing  under  the  bequest. 

(6)  A,  having  an  annuity  during  the  life  of  B,  bequeaths  it  to (7  for  his 
life,  and  after  C's  death  to  D.  C  is  to  enjoy  the  annuity  as  A  left  it,  although, 
if  B  dies  before  D,  D  can  take  nothing  under  the  bequest. 

This  section  applies  to  Hindus,  etc..  Act  XXI  of  1870.  s.  2. 

In  the  case  of  Pickrring  v.  Pickering  (4  Myl.  aiul  Cr.,  289),  upon  the  decision  in  which  this 
section  is  based.  Lord  Cottenham  said  :     "  It  is  clear  that  if  a  person  gives  certain  property 
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epecitically  to  one  person  for  life  with  remainder  over  afterwards,  tlien,  although,  there  is  a  danger 
that  one  object  of  his  bounty  will  be  defeated  by  the  tenancy  for  life  lasting  as  long  as  the  pro- 
perty endures,  yet  there  is  a  manifestation  of  intention  which  the  Court  cannot  overlook  " — See 
Thurshy  v.  Thurshy,  L.  R.,  19  Eq.,  395,  where  the  cases  on  this  subject  are  collected. 

Where  trustees  had  a  discretionary  power  "  to  sell  so  much  and  such  part  thereof  as  they 
might  think  necessary,  "  it  was  held  that  the  tenant-for-life  might  enjoy  specifically  such 
parts  as  the  trustees  did  not  sell — SewelV  s  Estate,  L.  R.,  11  Eq.,  80. 

It  seems,  however,  that  the  argument  in  favour  of  specific  enjoyment  of  things  expressly 
enumerated  is  less  strong  where  the  gift  is  made  through  the  machinery  of  trustees — Craig  v. 
Wheeler,  L.  J..  29  Ch..  374  :  see  Morgan  v.  Morgan,  14  Beav.,  72.  See  Williams  on  Executors, 
lOtli  Edn.,  Vol.  II,  pp.  1125-1126,  and  the  various  cases  therein  referred  to. 

135.     Where  property  comprised  in  a  bequest  to  two  or  more  persons  in 

Sale  and  investment     succession  is  not  specifically  bequeathed,  it  shall,  in 

of  proceeds  of  proper      the  absence  of  any  direction  to  the  contrary,  be  sold, 

ty  bequeathed  to  two  i        f  ^i,  i        i,    n  l.      •  j.   j   •  i. 

or  more  persons  in  and  the  proceeds  01  the  sale  shall  be  invested  in  such 
success  on.  securities  as  the  High  Court  may,  by  any  general  rule 

to  be  made  from  time  to  time,  authorize  or  direct,  and  the  fund  thus  consti- 
tuted shall  be  enjoyed  by  the  successive  legatees  according  to  the  terms  of 
the  will.  "  •  . 

Illustration. 

A,  having  a  lease  for  a  term  of  years,  bequeaths  ''  all  his  property  "  to  B 
for  life,  and  after  B' s  death  to  C .  The  lease  must  be  sold,  and  the  proceeds 
invested  as  stated  in  the  text,  and  the  annual  income  arising  from  the  fund 
is!  to  be  paid  to  B  for  life.  At  B''s  death  the  capital  of  the  fund  is  to  be 
paid  to  C. 

This  is  the  rule  in  Howe  v.  Lord  Dartmouth,  7  Ves.,  137. 

This  section  applies  to  Hindus,  etc..  Act  XXI  of  1870,  s.  2. 

In  England  the  effect  of  the  later  decisions  has  been  to  allow  small  indications  of  intention  to 
prevent  the  application  of  the  rule  — Morgan  v.  Morgan,  14  Beav.,  82,  per  Lord  Romilly.  As 
to  what  will  be  taken  as  a  sufficient  indication  in  the  will  to  exclude  the  operation  of  the  rule,  see 
Thttr/iby  v.  Thurshy,  L.  R.,  19  Eq.,  395  ;  Sutherland  v.  Cooke,  1  Coll.,  498  ;  Collins  v.  Collins.  2  M. 
and  K.,  703  :  Hinces  v.  Hinvcx,  3  Hare,  609  ;  Weariwj  v.  Wearing,  23  Beav.,  99  ,  Skirving  v. 
WiUiatm.  24  Beav.,  275  :  Porter  v.  Badddey,  L.  R.,  5  Ch.  D.,  542  ;  In  re  Chancellor,  L.  R.,  26  Ch. 
D.,  42. 

Where  there  is  an  indication  of  intention  that  the  property  is  to  be  enjoyed  in  its  existing 
state,  it  must  be  so  enjoyed — Pickering  v.  Pickering,  4  Myl.  and  Cr.,  304,  per  Lord  Cottenham. 

Unless  some  expression  can  be  gathered  from  the  will  that  the  property  is  not  to  be  enjoyed 
in  its  existing  state,  the  rule  must  be  applied — Sutherland  v.  Cooke,  1  Coll.,  598  ;  Blann  v. 
Bell,  5  DeG.  and  Sm.,  658  ;  Murton  v.  Markhy,  18  Beav.,  196. 

The  mere  absence  of  any  direction  to  convert  will  not  preclude  the  application  of  the  rule — 
Morgan  X.  Morgan,  14  Beav.,  72,  S3.  See  Williams  on  Executors,  10th  Edn.,  Vol.11,  pp.1123 
tt  seq 

fiScy^  of  ^alslts  ^tli  l^^-      ^^  there  be  a  deficiency  of  assets  to  pay  lega- 

pay  legacies  not  liable  cies.  a  specific  legacy  is  not  liable  to  abate  with  the 
to  abate  with  general  '      ,    F  o      . 

legacies.  general  legacies. 

Tliis  section  applies  to  Hindus,  etc..  Act  XXI  of  1870,  s.  2. 

A  specific  legatee  lias  the  advantage  that,  if  the  assets  are  deficient,  he  takes  the  very  thing 
bequeathed  to  him  without  any  abatement.  On  the  other  hand,  if  the  testator  sells  the  thing 
given,  the  legacy  fails  altogether  :  see  note  to  Hinton  v.  Pinkc,  I  P.  Wms.,  540. 

As  to  abatement  of  legacies  see  sees.  287,  288.289,  290  and  291  post  and  notes  thereunder. 
See  also  Williams  ou  Executors,  10th  Edn.,  Vol.  II,  page  1087  el  seq. 
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PART  XX.* 

OF  DEMONSTRATIVE  LEGACIES. 

137.     Wliere  a  testator  bequeaths  a  certain  sum  of  money,  or  a  certain 

quantity  of  any  other  commodity,  and  refers  to  a  parti- 

Demonstmtive  legacy     p^^i^j.  f^n^  or  stock  SO  as  to  constitute  the  same  the 

primary  fund  or  stock  out  of  which  payment  is  to  be 
made,  the  legacy  is  said  to  be  demonstrative. 

Explanation. — The  distinction  between  a  specific  legacy  and  demonstra- 
tive legacy  consists  in  this,  that  where  specified  property  is  given  to  tlie  lega- 
tee, the  legacy  is  specific ;  where  the  legacy  is  directed  to  be  paid  out  of  speci- 
fied property  it  is  demonstrative. 

Illustrations. 

(a)     A  bequeaths  to  B  1,000  rupees,  being  part  of  a  debt  due  to  him  from 

W.     He  also  bequeaths  to  C  1.000  rupees  to  be  paid  oiit  of  the  debt  due  to 

him  from  W.     The  legacy  to  B  is  specific ;  tlie  legacy  to  C  is  demonstrative. 

The  first  of  these  legacies  is  the  same  as  the  15th  of  the  illustrations  tos.  129,  division  (a). 
As  to  the  other  legacy,  see  Ford  v.  Fleming,  2  P.  Wms.,  469. 

(6)    A  bequeaths  to  B — 

"  Ten  bushels  of  the  corn  which  shall  grow  in  his  field  of  Greenacre  :  " 

"  Eighty  chests  of  the  indigo  which  shall  be  made  at  his  factory  of  Ram- 
pore  :  " 

"  Ten  thousand  rupees  out  of  his  five  per  cent,  promissory  notes  of  the 
Government  of  India  :  " 

An  annuity  of  500  rupees  "  from  his  funded  property  :  " 
"  One  thousand  rupees  out  of  the  sum  of  2,000  rupees  due  to  him  by  C. 
Kirhij  V.  Potter,.  4  Ves.,  748. 

(c)  A  bequeaths  to  B  an  annuity,  and  directs  it  to  be  paid  out  of  the  rents 
arising  from  his  taluk  of  Ramnagar. 

In  general,  a  legacy  payable  out  of  property,  real  or  personal,  is  deinonstrati\  e — Saville  v. 
Bluchet,  1  P.  Wms.,  777.  It  is  considered  that  there  is  a  fixed  independent  separate  distinct 
intent  to  give  the  legacy,  tlie  property  being  merely  pointed  out  a.s  the  particular  fund  from 
•which  it  is  payable— J/a/^?^  v.  Copdand,  2  Madd.,  22.3.  In  illustration  {>:)  to  s.  120,  autc^  there 
is  no  such  apparent  separate  intent  to  give  the  annuity  iu  all  events. 

{d)  A  bequeaths  to  jB  "  10,000  rupees  out  of  his  estate  at  Ramnagar,  " 
or  charges  it  on  his  estate  at  Ramnagar. 

Here  tlie  gross  sum  of  Rs.  10,000  is  charged  on  the  estate  merely,  and  the  gift  is  therefore 
of  so  much  money  intended  for  the  legatee  at  all  events  :  see  Saville  v.  Bluchet,  1  P.  Wms..  777  ; 
Fowler  v.  Willoughby,  2  Sm.  and  Stn.,  354. 

A  gift,  however,  of  a  sum  of  money,  part  of  the  produce  of  real  estate  directed  to  be  sold, 
followed  by  a  gift  of  the  residue  of  the  purchase-money  to  others,  is  substantially  a  gift  of  the 
estate,  and  not  a  gift  of  legacies  ■with  a  collateral  charge  on  the  estate  ;  and  these  gifts  are  adeemed 
if  the  testator  sell  the  estate  in  his  lifetime — Xewhold  v.  Ro(tdkniaht,  1  R.  and  My.,  677  ;  per 
Sir  John  Leach,  M.  R. 

*'  Ten  thousand  rupees,  being  his  share  of  the  capital  embarked  in  a 
certain  business." 


*  This  part  applies  to  the  wills  of  Hindus,  etc.,  in  the  Lower  Provinces  of  Bengal  and  the 
towns  of  .Madras  and  Bombay — Act  XXI  of  1870,  s.  2. 
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Attivalcrv.  Attivatcr,  18  Beav.,  330. — See  Sparrow  v.  .Tossdyii  (IC  Beav.,  135)  where  the 
testator  directed  that  "the  legacy  of  £10,(K((),  my  present  capital  in  the  business  of  banker 
at  C,  hereinbefore  given  to  him,  shall  be  paid  to  him,  my  said  son  A,  it  being  my  intention  to 
give  him  such  capital  of  £10,000  wherever  the  same  may  be  ;  "  and  the  legacy  was  held  to  be 
demonstrative.     See  also  Bcvan  v.  Atforneij-General,  4  Gift'.,  361. 

Each  of  these  bequests  is  demonstrative. 

This  section  applies  to  Hindus,  etc..  Act  XXI  of  1870,  s.  2. 

Demonstrative  legacies  will  not  fail,  although  the  particular  fund,  out  of  which  they  are 
directed  to  be  paid,  be  called  in,  or  be  not  in  existence  at  the  time  of  the  testator's  death  ;  but  will 
then  be  payable  out  of  the  general  assets — Vickers  v.  Pound,  6  H.  L.,  Ca.,  885  ;  Gillawme  v.  Ad- 
derly,  15  Ves.,  384,  see  s.  140,  infra.  Such  legacies  are  specific  in  one  sense,  and  general  in  another  ; 
specitic,  as  being  given  out  of  a  particular  fund,  and  not  out  of  the  estate  at  large  :  general,  as 
consisting  only  of  definite  sums  of  money  and  not  amounting  to  a  gift  of  the  fund  itself  or  any 
aliquot  part  of  it — Smith  v.  Fitzgerald,  3  A'es.  and  B.,  a,  per  Grant,  .M.  R.  A  demonstrative 
legacy,  too,  is  so  far  specific  that  it  will  not  be  liable  to  abate  with  general  legacies  upon  a  defi- 
ciency of  assets — King  v.  Martin,  2  Ves.  .Tun.,  640.  It  is  liable  to  abate,  however,  when  it  be- 
comes a  general  legacy  by  reason  of  the  failure  of  the  fund  out  of  which  it  is  payable — Mullivs 
V.  Smith,  1  Dr.  and  Sm.,  210  per  Kindersley,  V.  C. 

Where  the  subject-matter  of  a  specific  bequest  produces  income,  the  bequest  carries  the 
income  accruing  from  the  date  of  the  testator's  death,  for  the  specific  legacy  vests  from  that 
time  s.  309,  infra. — Jacques  v.  Chamber-%  2  Coll.,  435,  440.  A  demonstrative  legacy,  however, 
does  not  carry  income  or  interest  from  the  testator's  death — Mullins  v.  Smith,  1  Dr.  and  Sm., 
204,  210.  The  distinction  between  demonstrative  and  other  legacies  is  discussed  at  great  length 
in  the  case  of  Paget  v.  Huish  (1  Hem.  and  Mil.,  663). 

Mirza  v.  Gunna  Khanam.,  I.  L.  R..  19  Cal..  444. — A  legacy  of  quantity  is  ordinarily  a 
general  legacy :  but  there  are  legacies  of  quantity  in  the  nature  of  specific  legacies  as  so  much 
of  money  with  reference  to  a  particular  fund  for  payment.  This  kind  of  legacy  is  called  a 
demonstrative  legacy.  It  is  so  far  general  and  differs  so  much  in  effect  from  one  properly 
specific  that  if  the  fund  be  called  in  or  fail  the  legatee  will  not  be  deprived  of  his  legacy,  but 
be  permitted  to  receive  it  out  of  the  general  assets  :  yet  the  legacy  is  so  far  specific  that  it  will 
not  be  liable  to  abate  with  general  legacies  upon  a  difficiency  of  assets  CWilliams  on 
Executors). 

138.     Where  a  portion  of  a  fund  is  specifically  bequeathed,  and  a  legacy 

is  directed  to  be  paid  out  of  the  same  fund,  the  portion 

Order  of   payment,     specifically  bequeathed  shall  first  be  paid  to  the  legatee, 
when  legacy  is  direct-  j   j.i       j  .       .•         i  ^     n  r  •  i        ^     t  j_i 

ed  to  be  paid  out  of  a     and  the  demonstrative  legacy  shall  be  paid  out  of  the 

Ipe^flJfelaci^''"  °^  ^     residue  of  the  fund,  and  so  far  as  the  residue  shall  be 

deficient,  out  of  the  general  assets  of  the  testator. 

Illustration. 

A  bequeaths  to  B  1,000  rupees,  being  part  of  a  debt  due  to  him  from  W . 

He  also  bequeaths  to  C  1,000  rupees,  to  be  paid  out  of  the  debt  due  to  him  from 

W.     The  debt  due  to  A  from  W  is  only  1,500  rupees  ;  of  these  1.500  rupees, 

1,000  rupees  belong  to  5.  and  500  rupees  are  to  be  paid  to  C     C  is  also  to 

receive  500  rupees  out  of  the  general  assets  of  the  testator. 

This  section  applies  to  Hindus,  etc.,  Act  XXI  of  1870,  s.  2. 

As  regards  the  question  of  payment  of  specific  legacies,  see  Williams  on  Executors,  10th 
Edn..  Vol.  II,  pp.  1173  et  aeq. 


PART  XXI.* 
OF  ADEMPTION  OF  LEGACIES. 

139.     If    anything    which    has   been   specifically  bequeathed  does  not 

Id      belong  to  the  testator  at  the  time  of  his  death,  or  has 

been  converted  into  property  of  a  different  kind,  the 

*  This  part  applies  to  tlie  wills  of  Hindus,  etc.,  in  the  Lower  Provinces  of  Bengal  and  the 
towns  of  Madras  and  Bombay— Act  XXI  of  1870,  s.  2. 
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legacy  is  adeemed, — that  is,  cannot  take  effect  by  reason  of  the  subject- 
matter  having  been  withdrawn  from  the  operation  of  the  will. 

Illustrations. 

(a)     A  bequeaths  to  B — 

"  The  diamond  ring  presented  to  him  by  C  :  " 

"  His  gold  chain  :  " 

"  A  certain  bale  of  wool  :  " 

"  A  certain  piece  of  cloth  :  " 

"  All  his  household  goods  which  shall  be  in  or  about  his  dwelling  house 
in  M  Street,  in  Calcutta,  at  the  time  of  his  death.  " 

A,  in  his  lifetime. 

Sells  or  gives  away  the  ring  : 

Converts  the  chain  into  a  cup  : 

Converts  the  wool  into  cloth  : 

Makes  the  cloth  into  a  garment  : 

Takes  another  house  into  which  he  removes  all  his  goods. 

Each  of  these  legacies  is  adeemed. 

(6)     A  bequeaths  to  B — 

"  The  sum  of  1,000  rupees  in  a  certain  chest." 

"  All  the  horses  in  his  stable.  " 

At  the  death  of  ^,  no  money  is  found  in  the  chest,  and  no  horses  in  the 
stable. 

The  legacies  are  adeemed. 

(c)     A  bequeaths  to  B  certain  bales  of  goods.     A  takes  the  goods  with 

him  on  a  voyage,     The  ship  and  goods  are  lost  at  sea,  and  A  is  drowned. 

The  legacy  is  adeemed. 

This  section  applies  to  Hindus,  etc.,  Act  XXI  of  1870,  s.  2. 

It  is  to  be  borne  in  mind  that  all  cases  of  ademption  of  legacies  arise  from  a  supposed 
alteration  of  the  intention  of  the  testator — Partridge  v.  Partridge,  Cas.  Temp.  Talbot,  227. 

It  is  a  consequence  of  the  nature  of  a  specific  legacy  that  if  the  subject-matter  of  the  legacy 
does  not  exist  at  the  time  of  the  testator's  death,  or  only  jjartially,  the  legacy  will  be  wholly  or 
partially  extinguished  or  adeemed  as  the  case  may  be- — Humphreys  v.  Hamphretjc,  2  Cox.,  185; 
Haye/i  \.  Huiits.  1  Keen,  97.  The  general  rule  is,  that  the  thing  specifically  bequeathed  must 
remain  in  specie  as  described  in  the  will — Ashbvrner  v.  Mucguire,  2  Bro.  C.  C,  110. 

Stock  not  ])urcliased,  but  directed  to  be  purchased,  will  not  pass  under  a  bequest  of  all  the 
testator's  stock,  for  the  specific  thing  must  be  in  existence  at  the  time  of  the  testator's  death — 
Thomas  v.  Thuitius.  27  Beav.,  637.  A  legacy  is  irretrievably  adeemed  by  a  sale  of  the  stock, 
and  will  not  be  revived  by  a  neW  purchase  of  similar  stock — I  Hop.  3.  288:  but  see  Partridge 
V.  Partridge,  Cas.  Temj..  Talb.,  227,  and  Avelyn  v.  Ward,  1  Ves.  Sen.,  426. 

A  testator,  liaving  certain  debentures  at  the  date  of  his  will,  thereby  gave  "all  my  deben- 
tures" upon  certain  trusts.  After  the  thite  of  the  will,  he  «>xercised  an  option  given  to  him  by 
the  company  wliich  had  issued  the  debentures,  and  converted  them  into  debenture  stock  of  the 
same  company,  and  it  was  held  that  the  debenture  stock  did  not  pass  by  tlie  will — //(  re  Lane, 
L.  R.,  14  Ch.  D.,  856 ;  see  In  re  Johnstone  s  Settlemerd,  Ibid,  162. 

The  general  rule  is  t!iat  in  older  to  complete  the  title  of  a  specifics  legatee  to  his  legacy 
the  thing  bequeathed  must,  at  the  testator's  death,  remain  in  specie  as  described  in  the  will : 
otherwise  the  legacy  is  considered  as  revoked  by  ademption  : — 

Tlie  subject  of  ademption  of  legacies  is  very  fully  dealt  with  in  Williams  on  Executors  and 
attention  is  drawn  to  tlic  fullov/ing  : — 

1.  As  to  ademption  of  specific  legacies,  Vol.  H.  Chap.  HI,  p.  1183- 11 93. 

2.  As  to  ademption  of  legacies  given  as  portions,  Vol.  II,  Chap.  Ill,  s.  II,  pp.  1194-1201- 

SJee  also  doctrine  of  conversion. 
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140.     A   demonstrative  legacy  is  not  adeemed  by  reason  that  the  pro- 

Non-ademption  of  de-      ^''H  ^^  "^^'f}^  is  charged  by  the  will  does  not  exist 
monstrative  legacy.       at  the  time  ot  the  death  of  the  testator,   or   has  been 

converted  into  property  of  a  different  kind  ;    but  it 
shall  m  such  case  be  paid  out  of  the  general  assets  of  the  testator.  ' 

Sahib  Meya  v.  Khanam,  I.  L.  R.,  19  Cal.,  444.     (See  facts  of  case  as  reported  therein) 

Mann  v  Copdand,  7  Madd.,  223;  Vickers  v.  Pound,  6  H.  L.  C,  885;  Mullin,  v.  Smith  I 
Dr.  and  Sm.,  204-2 H). 

This  section  applies  to  Hindus,  etc.,  Act  XXI  of  1870,  s.  2. 

The  fund  or  stock  on  which  a  demonstrative  legacy  is  charged  is  merely  the  primary  fund 
out  of  which  payment  of  the  legacy  is  to  be  made. 

This  section  is  based  on  the  principle  laid  down  in  Gilluume  v.  Addtrlu  15  Ves  IM  ■  Virhpr* 
y.  Pound,  6  H.  L.,  885  ;  Campbell  v.  Oraham,  1  Ry.  and  M.,  453. 

The  rule  referred  to  under  s.  130  does  not  apply  to  demonstrative  legacies,  for  as  already 
pointed  out  though  the  fund  be  not  in  existence,  the  legatee  will  be  entitled  to  satisfaction  out 
of  the  general  assets  of  the  estate,  bee  WjUiams  on  Executors,  10th  Edn.,  Vol.  II,  pp.  1061 
et  seq.  '  ' 

Ademption  of  speci-  ,,  ^^^l  ,  ^^^'^  ^^^  *^^"g.  «pecifically  bequeathed  is 
fie  bequest  of  right  to  the  right  to  receive  something  of  value  from  a  third 
fromaIhird°^rty'°^     paitv,  and  the  testator  himself  receives  it,  the  bequest 

is  adeemed. 

Illustrations. 

(a)     A  bequeaths  to  B — 

"  The  debt  which  C  owes  him  :  " 

"  2,000  rupees  which  he  has  in  the  hands  of  D  :  " 

"  The  money  due  to  him  on  the  bond  of  ^  .-  " 

"  His  mortgage  on  the  Rampore  factory.  " 

All  these  debts  are  extinguished  in  A's  lifetime,   some  with  and  some 
without,  his  consent. 

All  the  legacies  are  adeemed. 

(6)    A  bequeaths  to  B — 

"  His  interest  in  certain  policies  of  life-assurance." 

A  in  his  lifetime  receives  the  amount  of   the  policies.     The  legacy  is 
adeemed. 

This  section  applies  to  Hindus,  etc.,  Act  XXI  of  1870,  s.  2. 

Payment  of  a  debt  is  an  ademption  of  a  specific  bequest  of  that  debt  (Rider  v.  Wager,  2  P. 
Wms.,  331),  unless  there  be  an  express  direction  to  the  contrary  in  the  will — Earl  of  Thomond 
V.  Earl  of  Suffolk,  1  P.  Wms.,  461.  It  makes  no  difference  whether  the  testator  has  himself 
called  in  the  debt,  or  the  debtor  have  paid  it  voluntarily — hines  v.  Johnson,  4  Ves.,  568,  574  ; 
Stanley  v.  Potter,  2  Cox.,  180 ;  see  also  Humphreys  v.  Humphreys,  2  Cox.,  185. 

The  receipt  of  dividends  on  a  bankruptcy  of  a  debtor,  whose  debt  has  been  siiecifically  be- 
queathed by  the  creditor,  operates  only  as  an  ademption  pro  tanto  of  the  debt,  the  lesatee  being 
entitled  to  receive  any  further  dividends  that  may  be  payable — Ashburner  v.  jSlajuirc  2  Bro. 
C.  C,  113. 

Illustration  (&)  is  the  case  of  Barker  v.  Payner,  5  Madd.,  208,  affirmed  on  appeal,  2  Russ. 
Chan.  Cas.,  122. 

See  notes  to  s.  139  and  Williams  on  Executors,  10th  Edn.,  Vol.  II,  pp.  1061  et  seq. 

Ademption  pro  tan-  142.     The  receipt  by  the  testator  of  a  part  of  an 

Xt^f  plrt^'f'enti'r^"  entile   thing  specifically  bequeathed  shall  operate  as 

thing  specifically  be-  an  ademption  of  the  legacy  to  the  extent  of   the  sum 

queathed.  ^^  received. 
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Illustration. 

A  bequeatiis  to  B  "  the  debt  due  to  him  by  C.  "  The  debt  amounts  to 
10,(X)0  rupees.  C  pays  to  A  5,000  rupees,  the  one-half  of  the  debt.  The 
legacy  is  revoked  by  ademption,  so  far  as  regards  tlic  5,000  rupees  received 
by  A 

This  section  npitlies  to  Hindus,  etc.,  Act  XXI  of  1870,  s.  2. 
Williams  on  Exeeiitor.s,  10th  Edn.,  Vol.  IT,  pp.  1061  et  stq. 

143.  If  a  portion  of  an  entire  fund  or  stock  be  specifically  bequeathed, 

the  receipt  by  the  testator  of  a  portion  of  the  fund  or 

Ademption  pro  tan-     ^^ock  shall  Operate  as  an  ademption  only  to  the  extent 
to    by    testator  s    re-  r  .  t  j  r  ^i       c        i 

eeipt  of  portion  of  an     of  the  amount  SO  receiveci ;  and  the  residue  of  the  fund 

portion'hks°been  spe      or  stock  shall   be  applicable  to  the  discharge  of  the 
ciflcally  bequeathed.         gpedfic   legacy. 

Illustration. 

A  bequeaths  to  B  one-half  of  tlie  sum  of  10,000  rupees  due  to  him  from  W. 

A  in  his  lifetime  receives  6,000  rupees,  part  of  the  10,000  rupees.     The  4,000 

rupees  which  are  due  from  W  to  A  at  the  time  of  his  death  belong  to  B  under 

the  specific  bequest. 

This  section  applies  to  Hindus,  etc.,  Act  XXI  of  1870,  s.  2. 
Williams  on  Executors,  10th  Edn.,  Vol.  II,  pp.  1061  et  seq. 

144.  Where  a  portion  of  a  fund  is  specifically  bequeathed  to  one  legatee 
Order    of  payment     '^^^^  ^  legacy  charged  0)1  the  same  fund  is  bequeathed 

where  a  portion  of  a  to  another  legatee  ;  if  the  testator  receives  a  portion  of 

bequea«ied^^to     one  that  fund,  and  the  remainder  of  the  fund  is  insufficient 

cfuu-Je^d^'lfthe^^me  to  pay  both  the  specific  and  the  demonstrative  legacy, 

fund  to  another,  and  the  specific  legacv  shall  be  paid  first,  and  the  residue 

the    testator    havmg  \      a-  .ui       t  '     i      u    ii   i.              t     i          x               -^        -n 

received  a  portion  ot  (it  any)  01  the  tund  shall  be  applied  so  tar  as  it  will 

der^^is^nsu^c^nt'To     extend  in  payment  of  the  demonstrative  legacy,  and 
pay  both  legacies.  ^^ie  rest  of  the  demonstrative  legacy  shall  be  paid  out 

of  the  general  assets  of  the  testator. 

Illustration. 

A  bequeaths  to  B  1,000  rupees,  part  of  the  debt  of  2,000  rupees  due  to  him 
from  W.  He  also  bequeaths  to  C  1,000  rupees  to  be  paid  out  of  the  debt  due 
to  him  from  W.  A  afterwards  receives  300  rupees,  part  of  that  debt,  and  dies 
leaving  only  1,500  rupees  due  to  him  from  W,  Of  these  1,500  rupees,  1,000 
rupees  belong  to  B,  and  500  rupees  are  to  be  paid  to  C  C  is  also  to  receive 
500  rupees  out  of  the  general  assets  of  the  testator. 

This  section  applies  to  Hindus,  etc.,  Act  XXI  of  1870,  s.  2. 

This  specific  legacy  is  to  be  paid  at  all  events,  whereas  the  fund,  so  far  as  the  demonstra- 
tive legacv  is  concerned,  is  merely  pointed  out  as  the  fund  from  which  it  is  payable  in  the 
first  instance.     See  the  case  of  Kermodt  v.  McDonald,  L.  R.,  1  Eq.,  450. 

See  note  to  s.  137,  swpra. 

And  Williams  on  E.xecutors,  10th  Edn.,  Vol.  II,  pp.  1061  et  seq. 

*^*^,!"l?5i^ifl^nxf  H«  145.     Where  stock,   which   has  been  specifically 

stock,  specifically  be-  i      i      i  •  5      t        i     .1 

Queathed,    does    not  bequeathed,  does  not  exist  at  the  testator  s  death,  the 

exist      at      testators  1  •        j  j 

d^th.  legacy  is  adeemed. 
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Illustration. 

A  bequeaths  to  B — 

"  His  capital  stock  of  1,000Z.  in  East  India  Stock.  " 

''  His  promissory  notes  of  the  Government  of  India  for  10,000  rupees  in 
their  4  per  cent.  loan.  " 

A  sells  the  stock  and  the  notes. 
The  legacies  are  adeemed. 

Tliis  section  applies  to  Hiudus,  etc.,  Act  XXI  of  1870,  s.  2. 

The  only  rule  to  be  adhered  to  is  to  see  whether  the  subject  of  the  specific  bequest  remain- 
ed in  specie  at  the  time  of  the  testator's  death,  for  if  it  did  not,  then  there  must  be  an  end  of 
the  bequest;  and  the  idea  of  discussing  the  particular  motives  and  intention  of  the  testator  in 
each  case  in  destroying  the  subject  of  the  bequest  woiUd  be  productive  of  endless  uncertainty 
and  confusion — Humphreys  v.  Humphreys,  2  Cox.,  185,  per  Lord  Taltjot. 

See  ss.  150,  152,  and  153.  infra. 

Williams  on  Executors,  10th  Edn.,  Vol.  II,  1061  et  seq. 

But  see  page  1188  when  the  stock  bequeathed  is  changed  by  act  of  law. 

Ademption  pro  146.     Where  stock   which   has    been  specifically 

Secfflc^fy  beque^ath^  bequeathed  does  only  in  part  exist  at  the  testator's 

ed  exists  in  part  only  death,  the  legacy  is   adeemed  so  far   as   regards   that 

a  tes  a  orfe   ea  ^^a,vt  of  the  stock  which  has  ceased  to  exist. 

Illustration. 

A  bequeaths  to  B — 

"  His  10,000  rupees  in  the  5^  per  cent,  loan  of  the  Government  of  India." 

A  sells  one-half  of  his  10,000  rupees  in  the  loan  in  question. 

One- half  of  the  legacy  is  adeemed. 

See  Ashburn&r  v.  Macguire.  2  Bro.  C.  C,  113. 

This  section  applies  to  Hijidus,  etc..  Act  XXI  of  1870.  s.  2. 

^Villiau^s  on  Executors,  10th  Kdn.,  Vol.  II,  1061,  ei  seq. 

147.     A  specific  bequest  of  goods  under  a  description  connecting  them 

Non-ademption      of     with  a  certain  place  is  not  adeemed  by  reason  that  they 

good^^'^  descnbed*    as     have  been  removed  from  such  place  from  any  tempo- 

certein*^%ia^^*^  by     ^^^^  cause,  or  by  fraud,  or  without  the  knowledge  or 

reason  of  removal.  sanction  of  the  testator. 

Illustration. 

A  bequeaths  to  B  "  all  his  household  goods  which  shall  be  in  or  about 
his  dwelling-house  in  Calcutta  at  the  time  of  his  death."  The  goods  are 
removed  from  the  house  to  save  them  from  fire.  A  dies  before  they  are 
brought  back. 

A  bequeaths  to  B  "  all  his  household  goods  which  shall  be  in  or  about 
his  dwelling-house  in  Calcutta  at  the  time  of  his  death."  During  A's 
absence  upon  a  journey,  the  whole  of  the  goods  are  removed  from  the  house. 
A  dies  without  having  sanctioned  their  removal. 

Neither  of  these  legacies  is  adeemed. 
This  section  applies  to  Hiudus,  etc..  Act  XXI  of  1870,  s.  2. 

In  general,  a  bequest  of  goods  in  a  particular  jjlace  is  adeemed  by  their  removal  to  another 
place— GVee/^  v.  Symonds,  1  Bro.  C.  C,  128,  note.     In  Heseltine  v.  Heseltinei'i  Mad.,  276),  the 
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testator  bequeathed  all  his  furniture  at  D  and  W  to  his  wife,  and  after  making  his  will  removed 
to  B,  to  which  he  transferred  his  furnitiire  from  D  and  W..  Leach,  V.  C,  held,  that  the  bequest 
was  adeemed.  It  has  been  held,  in  England,  also  the  removal  of  a  thing  si)ecitically  be- 
queathed for  temporary  purposes  as  for  repairs  [Ld.  Brooke  v.  Wartvick,  2  Ded.  and  Sm.,  425), 
or  for  safe  custody,  or  preservation  from  fire,  will  not  operate  as  an  ademption — Domvile  v. 
Taylor,  32  Beav.,  604  ;  Chapman  v.  Hart,  1  Ves.  Sen.,  273. 

Nor  will  wrongful  conversion    by   a  third   person   defeat   a  specific  legacy  given  by  the 
testator — Domvile  v.  Taylor,  32  Beav.,  604  ;  see  Sliatlesbury  v.  Shafttsbury,  2  Vern..  747. 

For   further  information,  see  Williams  on  Executors,  10th  Edn.,  Vol.  II,  p]).  1067  <t  seq., 
and  cases  therein  referred  to. 

148.     The  removal  of  the  thing  bequeathed  from  the  place  in  which  it 

is  stated  in  the  will  to  be  situated,  does  not  constitute 

thing  bequeathed     an  ademption,  where   the    place    is    only    referred   to 

adlLp"°on.''°°^"^'^*^     complete   the   description   of  what  the  testator  meant 

to  bequeath. 

Illustrations. 

[a]  A  bequeaths  to  B  all  the  bills,  bonds,  and  other  securities  for  money 
belonging  to  him  then  lying  in  his  lodgings  in  Calcutta.  At  the  time  of  his 
death,  these  effects  had  been  removed  from  his  lodgings  in  Calcutta. 

(6)  A  bequeaths  to  B  all  his  furniture  then  in  his  house  in  Calcutta. 
The  testator  has  a  house  at  Calcutta  and  another  at  Chinsurah,  in  which 
he  lives  alternately,  being  possessed  of  one  set  of  furniture  only,  which 
he  removes  with  himself  to  each  house.  At  the  time  of  his  death,  the 
furniture  is  in  the  house  at  Chinsurah. 

(c)  A  bequeaths  to  B  all  his  goods  on  board  a  certain  ship  then  lying 
in  the  river  Hooghly.  The  goods  are  removed  by  A's  directions  to  a  ware- 
house in  which  they  remain  at  the  time  of  A's  death. 

No  one  of  these  legacies  is  revoked  by  ademption. 

This  section  applies  to  Hindus,  etc..  Act  XXI  of  1870,  s.  2. 

It  must  be  a  question  of  construction  whether  a  locality  referred  to  is  essential  to  the 
bequest  or  merely  descriptive. 

The  nature  of  the  place  described,  as  in  illus.  (c),  may  be  a  criterion — Chapman  v.  HarU 
1  Ves.  Sen.,  273.  Illus.  (ft)  follows  tlie  case  of  Land  v.  Devaynes,  4  Bro.  C.  C,  537.  There 
the  removal  of  the  furniture  from  time  to  time  was  for  the  temporary  purpose  of  being  used  in 
the  particular  house  in  which  the  testator  might  be  living.     See  preceding  section. 

The  words  "  then  lying  in  his  lodgings  in  Calcutta"  in  the  first    illustration,    are  clearly  t 
descriptive.     The  case  from  which  the  illustration  is  taken,  is  that  of  Cunninghams  v.  Ross  (2 
Cas.,  Temp.  Lee,  272)  where  the  bequest  was  of  all  the  testator's  bills,  etc.,  lying  in  the  lodg- 
ings he  possessed  in  tlie  house  of  Mrs.  S.     The  words  referring  to   locality   were   held    to   be 
descriptive  only.     Compare  the  case  of  Lt  Grice  v.  Fitch,  3  Mer.,  50. 

Williams  on  Executors,  10th  Edn.,  Vol.  II,  pp.,  1067,  et  seq. 

149.  Where  the  thing  bequeathed  is  not  the  right  to  receive  something 
Where  the  thing  of  value  from  a  third  person,  but  the  money  or  other 
awe'^^to^be 'rec^ive'd  commodity  which  shall  be  received  from  the  third 
from  a  third  person  ;  person  by  the  testator  himself  or  by  his  representatives, 
m^represeiftativ^e  re^  the  receipt  of  such  sum  of  money  or  other  commodity 
<^®i^®^  ^^-  by  the  testator  shall   not  constitute  an  ademption ; 

but  if  he  mixes  it  up  with  the  general  mass  of  his  property,   the  legacy  is 
adeemed. 
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Illustration. 
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A  bequeaths  to  B  whatever  sum  may  be  received  from  his  claim  on  C  A 
receives  the  whole  of  his  claim  on  C  and  sets  it  apart  from  the  general  mass  of 
his  property.     The  legacy  is  not  adeemed. 

This  section  applies  to  Hindus,  etc..  Act  XXI  of  1870,  <?.  2. 

It  lays  down  tlie  Uw  according  to  the  decision  of  Stuart,  V.  C,  in  the  case  of  Clarl-e 
Browne,  2  Sm.  and  G..  .524:  see  Lee  v.  Lee,  27  L.  J..  Chan.,  824  :  and  Moort  v.  Moore,  29  Bei 
49(i. 

The  decisicMi  in  Clarke  v.  Browne  (2  Hm.  and  G.,  524)  was,  however,  questioned  by  Jessel 
M.  R.,  in  the  recent  case  of  Harrison  v  .Jackson,  L.  R.,  7  Ch.  D.,  3.09  •  see  Le  ('.rice  v  Pu^h'  •{ 
Mer.,  50.     Williams  on  Executors,  10th  Edn.,  Vol.  II,  p.  10(J1  et  seq.  '  ' 

150.  Where  a  thing  specifically  bequeathed  undergoes  a  change  between 
Change    by    opera-     ^^^^  date  of  the  will  and  the  testator's  death,  and  the 

of°''s°pVct^c°^b^q^iest  change  takes  place  by  operation  of  law,  or  in  the  course 
between  date  of  will  of  execution  of  the  provisions  of  any  legal  instrument 
and  testators  death.      ^^^^^^  ^j^-^,^  ^^^^  ^^j^^^  bequeathed  was  held,  the  legacy 

is  not  adeemed  by  reason  of  such  change. 

Illustrations. 

(a)  A  bequeaths  to  J5  "  all  the  money  which  he  has  in  the  6^  per  cent, 
loan  of  the  Government  of  India.  "  The  securities  for  the  5-|  per  cent,  loan 
are  converted  during  A's  lifetime  into  5  per  cent,  stock. 

(6)  A  bequeaths  to  B  the  sum  of  2,000/.,  invested  in  consols,  in  the 
names  of  trustees  for  A.  The  sum  of  2,000Z.  is  transferred  by  the  trustees 
into  A's  own  name. 

(c)  A  bequeaths  to  B  the  sum  of  10,000  rupees  in  promissory  notes  of  the 
Government  of  India,  which  he  has  power,  under  his  marriage-settlement,  to 
dispose  of  by  will.  Afterwards,  in  B's  lifetime,  the  fund  is  converted  into 
consols  by  virtue  of  an  authority  contained  in  the  settlement. 

No  one  of  these  legacies  has  been  adeemed. 

This  section  applies  to  Hindus,  etc.,  Act  XXI  of  1870,  s.  2. 

There  is  no  ademption  wlien  stock  specifically  bequeathed  is  changed  by  Act  of  Parlia- 
ment— Partridge  v.  Partridge,  Cases  Tern.  Talbot,  227  ;  Oakes  v.  Oaken,  9  Hare,  G6(j.  In  the 
latter  case,  a  bequest  of  all  the  testator's  G.  W.  R.  shares,  of  which  he  might  be  possessed  at 
the  time  of  his  death,  was  held  to  pass  all  the  G.  W.  R.  stock  into  which  the  shares  which  he 
held  at  the  time  of  making  the  will  liad  by  Act  of  Parliament  been  converted  ;  but  not 
G.  W.  R.  stock  purchased  after  the  conversion. 

Illustration  (6)  follows  the  principle  laid  down  in  the  cases  of  Lee  v.  Lee,  27  L.  J.,  Chan., 
824  and  Dingwellv.  Askew,  1  Cox.,  427.  Williams  on  Executors,  10th  Edn.,  Vol.  II,  pp.  1066 
tt  seq. 

151.  Where  a  thing  specifically  bequeathed  undergoes  a  change  between 

Changes  of  subject     ^^^^  ^'^^^  °^  *^^^  ^^^^^  ^^^^  ^^^®  testator's  death,  and  the 
without  testator's     change  takes  place  without  the  knowledge  or  sanction 
^  ^  '  of  the  testator,  the  legacy  is  not  adeemed. 

Illustration. 

A  bequeaths  to  B  "  all  his  three  per  cent,  consols."  The  consols  are, 
without  A^s  knowledge,  sold  by  his  agent,  and  the  proceeds  converted  into 
East  India  Stock.     This  legacy  is  not  adeemed. 

H,  SA  15 
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This  section  applies  to  Hindus*,  etc.,  Act  XXI  of  1870,  s.  i'. 


So,  where  there  has  been  a  wrongful  conversion  or  removal  of  the  subject-matter  of  a  spe- 


cific  bequest  without  the  knowledge  or  sanctioTi  of  the  testator  by  a  third  person,  the  liequest 
is  not  adeemed— I>omi;j'e  v.  Taylor,  32  Beav.,  (i04  ;  see  Shaftc»kmy  v.  Shajtr^sbnrij,  2  Vera., 
747  ;  see  notes  to  s.  117,  suyra. 

Williams  on  Executors,  10th  Edn.,  \o\.  T.  p.  1067  et  seq. 

c.    ,  «i«„oii„  \b2.     Where    stock,    which   has   been   specifically 

Stock       speciflcally  .^^■^^.J.        ^^■^  i  t  .  •         , ,  • 

bequeathed,  lent  to  a     bequeathed,  IS  lent  to  a  third  party  on  condition  that  it 

Uon'lhat'YtThaiTbe  shall  be  replaced,  and  it  is  replaced  accordingly,  the 
replaced.  legacy  is  not  adeemed. 

This  section  applies  to  Hindus,  etc.,  Act  XXI  of  1870.  s.  2. 
Williams  on  Executor«,  10th  Edn.,  Vol.  I.  p.  1067  ei  seq. 


Stock       speciflcally 


153.  Where  stock  specifically  bequeathed  is  sold, 
bequeathedT  sold,  but  and  an  equal  quantity  of  the  same  stock  is  afterwards 
fng  fo  the^testator^at  purchased,  and  belongs  to  the  testator  at  his  death,  the 
his  death.  legacy  is  not  adeemed. 

This  section  applies  to  Hindus,  etc..  Act  XXI  of  1870.  s.  2. 

In  Pattison  v.  Patfison  (1  My.  and  Keen.,  12),  where  the  te.stator,  having  made  a  specific 
beqiiest  of  "  £50  long  annuities,  purchased  with  £1,000  left  by  the  will  of  J.  T.."  sold  the  long 
annuities  and  purchased  new  annuities,  which  differed  only  from  the  long  annuities  by  being 
terminable  quarter  of  a  year  sooner,  the  legacy  was  held  to  be  adeemed. 

The  confirmation  of  a  will  by  codicil  will  not  revive  a  legacy  which  has  been  adeemed  in 
the  meantime — Drinkwater  v.  Falconer.  2  Ves.  Sen.,  62!^;  f^c-e  Hopwood  \.  Ho7iwoofl,  "  W.  L., 
728  ;  and  Wu.s.,  1 195. 

According  to  English  law,  a  legacy  of  stock  adeemed  by  sale  will  not  be  revived  by  a  pur- 
chase of  similar  stock  bv  the  testator — Williams  on  Executors,  1187  ;  see  Partridge  v.  Partridg<i, 
Cas.  Tcmy).  Talb.,  227*  There  the  testator,  who  beque.athed  1.000^.  S.  E.  stock  to  R.  was,  at 
the  time  of  making  the  will,  possessed  of  £1,8(M)  uf  such  stock  ;  but  he  afterwards  reduced  it  to 
£200.  and  then  again  increased  it  to  £1,600.  It  was  held  that  tlie  after-purchased  stock  passed 
by  the  will  to  the  legatee.  Lord  Talbot  said,  "if  the  selling  out  stock  is  an  evidence  to  pre- 
sume an  alteration  of  the  intention  of  the  testator,  sia'cly  his  buying  in  again  is  as  strong  an 
evidence  of  his  intention  that  the  legatee  sliould  have  it  again."  See  remarks  u]>on  this  case 
by  Lord  Hardwicke  in  Avelci/n  v.  Ward,  1  Ves.  Sen.,  426;  see  also  Drinkicnter  v.  Fnlconer.  2 
Ves.  Sen..  623. 

In  Mathews  v.  FouUhum  (L.  R.,  2  Eq..  609),  tiie  testator,  being  at  the  time  possessed  of 
£1,000  guaranteed  stock  in  the  N.  B.  Railway,  bequeathed  to  .4  "  my  one  thousarid  N.  B.  Rail- 
way preference  shares. ' '  After  tlie  date  of  his  v.  ill  he  soUl  his  N.  B.  guaranteed  stock,  but  died 
possessed  of  shares  ami  stock  in  the  N.  B.  Railway  acquired  by  several  successive  purchases 
exceeding  the  amount  bequeathed  to  A.  It  was  held  by  Wood,  V.  C.  that  the  bequest  l)ei!ig 
specific  had  been  adeemed  ;  that  a  contrary  intention,  so  as  to  exclude  the  operation  of  1  Vict.. 
c.  16.  s.  24,  appeared  in  tin*  will,  and  that  A  was  not  entitled  to  liave  his  legacy  satisfied  out  of 
the  N.  B.  sliares  and  stock  in  tlie  possession  of  the  testator  at  tin-  time  of  his  death.  Wood, 
V.  C.  in  referring  to  the  fact  that  the  subsequently  purchased  stock  had  not  been  pnrclia-sed 
at  one  time.  said.  "Tiiis  bit-by-bit  ])urchase  would  not  come  M-ithin  the  reasoning  of  LoBD 
HARUvnciCF.  in  Avelyn  v.  Ward,  I  Ves.  Sen.,  423. 

Williams  on  E.\ecutor3,  10th  Edn.,  Vol.  I,  p.  1061  ei  aeq. 
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PART  XXII.* 

OF  THE  PAYMENT  OF  LIABILITIES  IN  RESPECT  OF  THE 

SUBJECT  OF  A  BEQUEST. 

154.     Where    property  specifically  bequeathed  is  subject  at  the  death 
Non-liability  of  exe.     ^^  tlie^  testator  to  any  pledge,   lien,   or  incumbrance, 
cutor    to    exonerate     created  by  the  testator  himself  or  by  any  person  under 
specific  legatee.  whom  he  claims,  then,  unless  a  contrary  intention  ap- 

pears by  the  will,  the  legatee,  if  he  accepts  the  bequest,  shall  accept  it  subject 
to  such  pledge  or  incumbrance,  and  shall  (as  between  himself  and  the  testator's 
estate)  be  liable  to  make  good  the  amount  of  such  pledge  or  incumbrance.  A 
contrary  intention  shall  not  be  inferred  from  any  direction  which  the  will  may 
contain  for  the  payment  of  the  testator's  debts  generally. 

Explanation. — A  periodical  payment  in  the  nature  of  land-revenue,  or  in 
the  nature  of  rent,  is  not  such  an  incumbrance  as  is  contemplated  by  this  sec- 
tion. 

See  s.  156,  infra. 

Illustrations. 

(a)  A  bequeaths  to  B  the  diamond  ring  given  him  by  C.  At  A^s  death 
the  ring  is  held  in  pawn  by  D,  to  whom  it  has  been  pledged  by  A.  It  is  the 
duty  of  A's  executors,  if  the  state  of  the  testator's  assets  will  allow  them  to 
allow  B  to  redeem  the  ring. 

(b)  A  bequeaths  to  B  a  zamindari.  which  at  A^s  death  is  subject  to  a 
mortgage  for  10,000  rupees,  and  the  whole  of  the  principal  sura,  together  with 
interest  to  the  amount  of  1.000  rupees,  is  due  at  A's  death.  B.  if  he  accepts 
the  bequest,  accepts  it  subject  to  this  charge,  and  is  liable,  as  between  himself 
and  A's  estate,  to  pay  the  sum  of  11,000  rupees  thus  due. 

This  section  apply  to  Hindus,  etc.,  Act  XXI  of  1870,  s.  2. 

In  England,  the  gift  of  a  specific  article  which  is  in  pawn  is  a  full  gift  and  the  executor  must 
redeem  :  see  Afshhumer  v.  Mncjuire.  2  Bro.  C.  C,  HI.  Here,  however,  the  law  is  different: 
see  illus.  («),  which  gives  an  example  of  a  specific  article  which  had  been  bequeathed  to  B, 
being  at  the  time  of  the  testator's  death  in  ]iledge  to  a  third  person,  and  it  is  stated  to  be 
tlie  duty  of  the  executors,  if  the  state  of  the  testator's  assets  will  allow  them,  to  allow  B  to  re- 
deem the  article.  This  section,  moreover,  ap[>lies  both  to  movable  and  immovablt  property, 
see  illus.  [h)  and  s.  170,  in  Ira. 

In  England,  in  the  case  of  personal  property,  it  has  been  held,  that  where  a  specific  legacy- 
is  pledged  or  charged  by  the  testator,  the  legatee  is  entitled  to  have  it  redeemed  or  exonerated 
by  the  executor,  and  if  the  executor  fail  to  perform  that  duty,  the  legatee  is  entitled  to  compen- 
sation to  the  amount  of  the  legacy  against  the  personal  assets  of  the  testator — Knight  v.  Davis, 
3  My.  &  K..  358,  per  Le\ch,  M.  R.  This  is  so  whether  it  be  for  the  death  of  the  testator  himself 
or  not — Bothamley  v.  Shcrson,  L.  R,,  20  Eq..  .304,  /-".r  Jessej,,  M.  R.  Under  this  section,  where 
any  property  specifically  bequeathed  is  subject  at  the  death  of  the  testator  to  anv  pledge,  lien  or 
incuuibrance  cr»*ated  by  the  testator  himself,  tlie  legatee,  unless  a  contrary  intention  appear  in 
the  will  itself,  must  accept  it  subject  to  the  pledge,  lien,  or  incumbrance.  Important  ques- 
tions, therefore,  may  arise  as  to  what  is  a  sufiicient  indication  of  a  contrary  intention,  and  as 
the  law  in  England,  as  enacted  by  Locke  King's  Act,  17  and  18  Vict.,  c.  113,  s.  1,  with  reference 
to  realty,  is  similar  to  that  laid  down  by  this  section,  the  cases  decided  in  England  upon  that 
Act  may  be  here  taken  as  a  guide.  Previously  to  17  and  18  Vict.,  c.  113,  the  rule  was  that 
the  personal  estate  of  a  deceased  debtor  was  the  primary  fund  to  pay  off  a  mortgage,  unless  it 
appeared  from  the  will  that  the  testator  intended  that  the  mortgaged  proj)erty  should  be  the 
primary  fund. — Goodwin  v.  Lee,  I  K.  &  J.,  377.     By  that  Statute,  however,  the  devisee  of  real 

*  This  part  applies  to  the  wills  of  Hindus,  etc.,  in  the  Lower  Provinces  of  Bengal  and  in  the 
towns  of  Madras  and  Bombay — Act  XXI  of  1870,  s.  2. 
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estate,  "  charged  with  the  payment  of  any  sum  of  money  by  way  of  mortgage,  cannot  clahn 
payment  of  the  mortgage  out  of  personal  assets,  unless,  as  under  this  section,  the  testator  shall 
by  his  will,  deed,  or  other  document  have  signified  any  contrary  or  other  intention."  It  was  lield 
under  that  section  that  alien  for  unpaid  ptiroliase-inoney  was  not  a  charge  by  way  of  mortgage 
umk-r  the  Statute — Hood  v.  Hood,  26  L.  J.,  (.'li.,  (iUi ;  see  Barnewell  v.  Ireiiton'jer,  1  Dr.  &  S., 
243  ;  but  under  a  subsequent  Statute,  3(1  and  "1  Vict.,  c.  <?0,  s.  2,  liowever,  the  word  '  uiort- 
gago'  has  been  extended  to  include  such  a  lien. 

A  general  direction  in  a  will  that  "  all  just  debts  be  paid  as  soon  as  may  be,"  was  held  not 
to  be  aTsufficient  exiiression  of  a  contrary  intention — Pejnbroke  v.  Friend,  1  John,  and  Hem., 
132  :  Brownsoti  v.  L-iwfincc,  L.  R.,  H  Kij.,  1.  It  was  held  by  Loru  C.\.\ipbki,[,,  in  Woolsti'ncroft 
V.  Woolshncroft  (2  DeG.  F.  and  J.,  347),  overruling  the  decision  of  .Stuart,  V.  C,  that  a  direction 
that  oil  debts,  &c.,  should  be  paid  by  the  exccator-'i,  followed  by  a  gift  of  all  tlic  testator's  real 
estates,  whicli  were  snV>ject  to  a  mortgage,  to  trustees,  who  were  aNo  '^xecutors.  did  not  show 
a  contrary  intention.  So  the  mere  expression  of  a  direction  that  all  the  debts  sliouUl  be  paid 
out  of  the  jiersoual  estate  was  held  not  to  be  a  sufficient  expression  of  a  contrary  intention  as  to 
prevent  a  devisee  of  a  mortgasred  estate  taking  cuni,  onere  under  Locke  King's  Act  -  /?0M;.!f0M  v. 
Harriion,  31  Beav.,  207.  But  it  seems  that  a  direction  to  pay  debts  out  of  a  particular  fund  is 
sufficient  to  sb.ow  a  contrary  iiitention.  In  Smith  v.  Smith  (3(xitf.,  203),  the  testator  devised  a 
house  subject  to  a  mortgage  to  his  daughter,  and  bequeathed  all  his  personal  estate  to  trustees 
(of  wliom  his  daughter  was  one),  and  directed  them  to  pay  liis  debts  thereout,  and  mibjcd  there- 
to to  divide  the  residue  among  his  children.  Stuart,  \.  C.,  held,  that  it  was  tlie  clear  intention 
of  the  testator  that  the  mortgage-debt  should  be  paid  out  of  the  personal  estate.  He  distin- 
guished the  case  of  W ooldencrojt  v.  Woolstencroft  {■■iupra),  by  the  circumstance  that,  in  the  case 
before  him  the  devise  of  the  mortgage-estate  was  to  one  of  the  executors  who  had  been  plainly 
directed  to  pay  all  the  debts  out  of  the  per.sonal  estate.  So,  where  a  testator  bequeathed  his 
personal  estate  to  trustees  on  trust  to  pay  thereout  all  his  debts,  &c.,  axid  invest  the  residue  up- 
on the  trusts  therein  mentioned,  ami  he  disposed  of  his  real  estate,  part  of  which  was  subject 
to  a  mortgage,  it  was  held  that  the  trust  for  tlie  payment  of  the  testator's  debts  showed  a  con- 
trary intention,  and  that  the  mortgaged  estate  ought  to  be  exonerated  out  of  the  personalty. 
In  Mellinh  v.  Vallins  (2  John.  &  Hem.,  104),  the  bequest  of  personalty  "subject  to  the  payment 
thereout  of  all  the  testator'.s  debt,"  following  a  devise  of  land  mortgaged,  which  nicide  no  refer- 
ence to  the  mortgage,  was  held  to  be  a  sufficient  indication  of  an  intention  that  the  laud 
should  not  be  primarily  liable  to  the  payment  of  the  mortgage-debt — See  Eno  v.  Tathani,  3 
DeG.  J.  and  Sm.,  443.  In  Neicman  v.  Wihon  (31  Beav.,  33),  the  devisee  of  a  mortgaged  estate 
was  held  entitled  to  have  the  mortgage  paid  out  of  the  other  real  and  personal  estate  de- 
vised for  payment  of  debts  ;  see  Maxwell  v.  Maxwell,  L.  R.,  4  H.  L.,  51)6. 

In  Brownson  v.  Laurence  'L.  R.,  6  Eq.,  1).  where  the  owner  of  an  equity  of  redemption  of 
two  estates  comprised  hi  the  same  mortgage  specifically  devised  one  estate  ajid  left  the  other  to 
pass  by  a  residuary  devise,  it  Was  decided  by  Lord  Romillv,  that  he  thereby  signified  a  con- 
trary intention,  which  made  the  residuary  devise  primarily  liable  for  the  whole  of  the  mortgage. 
In  Gibbons  v.  Eyden  (L.  R.,  7  Eq.,  374)  Mali-NS,  V.  C,  poiiits  out  that  this  case  proceeded  on  the 
ground  that  a  residuary  devise  was  not  specific.  That  such  a  demise  is  specific  has  been  laid 
down  in  Herisman  v.  Fryer,  L.  R.,  2  Eq.,  627;  and  Bothandey  v.  Sherson,  L.  R.,  20  Eq.,  304  ;  see 
Jn  re  Ovey,  20  Ch.  D.,  076. 

Broivnson  v.  Lawrence  was  also  questioned  in  Suckville  v.  Smyth  (L.  R.,  17  Eq.,  153),  by 
Jkssel,  M.  R. 

Where  a  particular  fund  is  declared  liable  for  the  payment  of  debts  or  encumbrances,  the 
devisee  of  a  mortgaged  estate  is  only  entitled  to  be  exonerated  so  far  as  that  fund  goes — Rod- 
house  V.  Mold,  35  L.  J..  Ch.,  67. 

Now  in  Endand,  by  Statute  30  and  31  Vict.,  c.  69,  s.  1,  it  is  enacted,  as  to  wills  made  after 
31st  December  1867,  that  "  a  general  direction  that  the  debts  oj  all  the  debts  of  a  testator  shall 
be  paid  out  of  his  personal  estate,  shall  not  be  deemed  to  be  a  declaration  of  an  intention  con- 
trary to,  or  other  than  the  rule  established  by.  the  said  Act  (17  and  IS  Vict.,  c.  113),  unle-js  such 
contrary  or  other  intention  shall  be  further  declared  by  words  expressly  or  by  isecessary  impli- 
oation  referring  to  all  or  sofiie  of  the  testator's  debts  or  debt  charged  by  way  of  mortgage  on 
any  part  of  his  real  estate." 

As  to  this  enactment,  Gikfard,  V.  C,  said  :  ' '  The  meaning  of  that  appears  to  be  this,  that 
if  a  testator  wishes  to  give  a  direction,  which  shall  be  deemed  a  declaration  of  an  intention  con- 
trary to  the  rule  laid  down  by  Mr.  Locke  King's  Act,  it  must  be  the  direction  applying  to  his 
mortgage-debts  in  such  terms  as  distinctly  and  unmistakeably  refer  to,  or  describe  them" — 
Nelson  v.  Page,  L.  R.,  7  Eq.,  25,  28. 

This  section  (154),  it  is  to  be  observed,  refers  only  to  pledges,  liens,  or  incumbrances  created 
by  the  testator  himself.  In  England,  a  distinction  was  made  between  charges  created  by  the 
testator  himself  and  liabilities  incident  to  tlie  thing  bequeathed.  From  the  former,  the  legatee 
in  England  was  entitled  to  exoneration.  The  latter  are  liere  dealt  with  by  ss.  156  and  157, 
infra. 
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For  further  information,  see  Williams  on  Executors,  10th  Edn.,  Vol.  T,  668-G69  and  1054. 

Completion  of  testa-  155-     Where  anything  is  to  be  done  to  complete 

qu?athedto°b?it^c?st     the  testator's  title  to  the  thing  bequeathed,  it  is  to  be 
of  his  estate  done  at  the  cost  of  the  testator's  estate. 

Illustrations. 

(a)  ^4,  having  contracted  in  general  terms  for  the  purchase  of  a  piece  of 
land  at  a  certain  price,  bequeaths  it  to  B,  and  dies  before  he  has  paid  the  pur- 
chase-money.    The  purchase-money  must  be  made  good  out  of  A's  assets. 

(6)  A  having  contracted  for  the  purchase  of  a  piece  of  land  for  a  certain 
sum  of  money,  one- half  of  which  is  to  be  paid  down,  and  the  other  half  secured 
by  mortgage  of  the  land,  bequeaths  it  to  B,  and  dies  before  he  has  paid  or 
secured  any  part  of  the  purchase-money.  One-half  of  the  purchase-money 
must  be  paid  out  of  ^'s  assets. 

This  section  applies  to  Hindus,  etc.,  Act  XXT  of  1870,  s.  2. 

If  the  purchaser  of  real  estate  dies  without  havuig  paid  the  purchase-money,  his  heir-at-law 
or  the  devisee  of  the  laud  purchased  will  ho  entitled  to  have  the  estate  paid  for  by  the  executor 
or  administrator — Milncr  v.  J//M*.  Mosely,  123  ;  Broome  v.  Monck,  10  Ves.,  597  :  Williams  on 
Executors,  10th  Edn.,  Vol.  II,  p.  1395.  So,  where  the  vendor  has  a  good  title,  the  devLsee,  if 
he  pay  for  the  estate,  may  call  upon  the  executor  to  reimburse  him  from  the  personal  estate 
—  Broome  v.  Monck,  10  Ves.,  614,  615. 

If  a  contract  be  dissolved  on  account  of  the  inability'  of  tlie  executors  to  complete  it  owing 
to  tlie  insufficiency  of  the  personal  estate  left  by  the  testator,  the  devisee  of  the  lands  agreed 
to  be  purchased  may,  in  the  event  of  assets  subsequently  coming  in,  com])el  the  executors  to 
apply  the  amount  of  the  purchase-money  to  the  purchase  of  other  lands  to  be  settled  to  the  same 
xi9,e?, —  W hittaker  v.  Whittaknr,  4  Bro.  C.  C,  30.  Where,  however,  a  good  title  carmot  be  made 
out,  the  devisee  of  the  lands  agreed  to  be  purchased  will  not  be  entitled  to  the  amount  of  the 
purchase-money— Greew  v.  Smith,  1  .\tk.,  572  ;  Broome  v.  Monck,  10  Ves..  597.  In  such  a  case 
' '  the  Court  cannot  speculate  upon  what  the  deceased  party  would  have  done  ;  but  in  these 
cases  the  enquiry  must  be  whether,  at  his  death,  a  contract  existed  by  which  he  was  bound,  and 
which  lie  would  be  compelled  to  perform;  see  Carre  v.  Bowytr,  5  Beav.,  6  (note).  That  alone 
can  give  the  heir  of  the  purchaser  (or  the  devisee)  a  right  to  call  for  the  personal  estate  to  be 
applied" — Williams  on  Executors,  10th  Edn.,  Vol.  II,  p.  1395  et  seq.  So,  in  the  case  of 
stock  or  shares,  where  the  testator  has  contracted  to  ]my  certain  simis  in  respect  of  shares 
which  he  has  agreed  to  take  in  a  particular  company  payments  due  at  his  death  must  be  paid  ' 
by  his  general  estate — See  /M//  v.  Day,  1  Dr.  and  Sm.,  261;  Adamfs  v.  Ferick,  26  Beav.,  384; 
sec  also  s.  157,  illust.  (6),  infra. 

See  Williams  on  Executors,  10th  Edn.,  Vol.  II,  pp.  1643-1660. 

156.     Where    there    is    a     bequest    of    any    interest    in    immoveable 
Exoneration  of   le-     property,  in  respect  of  which  payment  in  the  nature 
property^To'r"  which     of  land- revenue,  or  in  the  nature  of  rent,  has  to   be 
is'Syabfe  perfodicai^     ^^^^  periodically,  the  estate  of  the  testator  shall  (as 
ly-  between  such  estate  and  the  legatee)  make  good  such 

payments,  or  a  proportion  of  them,  up  to  the  day  of  his  death. 

Illustration. 

A  bequeaths  to  B  a  house,  in  respect  of  which  365  rupees  are  payable 
annually  by  way  of  rent.  A  pays  his  rent  at  the  usual  time,  and  dies  25 
days  after.     A's  estate  shall  make  good  25  rupees  in  respect  of  the  rent. 

This  section  applies  to  Hindus,  etc..  Act  XXI  of  1870,  s.  2. 

In  England,  by  s.  2  of  the  Apportionment  Act  (33  and  34  Vict.,  c.  35,) "  all  rents,  annuities, 
dividends,  and  other  periodical  payments  in  the  nature  of  income  (whethei*  reserved  or  made 
payable  under  au  instrument  in  writing  or  otherwise),  shall,  like  interest  on  money  lent,  be  con- 
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Bidered  as  accruing  from  day  to  day,  and  shall  be  apportionable  iu  respect  of  tiuic  accoidiagly. 
And  under  that  Statute,  Malins,  V.  C,  held,  that  theie  must  bo  an  a])poitionuient  bitweeii  the 
executor  and  the  devisee  of  the  rent  of  an  e^state  devised  by  the  testator — (Japron  v.  C'upron, 
L.  R.,  17  Kq.,  288.  Rents  accruing  due  after  the  testator's  deatli  are  i)syable  by  the  legatee — 
FitzivUliams  v.  Kdly,  10  Hare,  26fi.  Compare  the  rule  in  Enj.da;i<l,  that  a  si)e('ific  legacy  carries 
•with  it  all  the  income  and  profits  uhich  may  accrue  upon  it  after  the  testator's  death — Mac- 
lartn  v.  Stainton,  3  DeG.  F.  and  J.,  202  ;  see  next  section. 

See  Williams  on  Executors,  10th  Edn.,  Vol.  I,  pp.  ()29-G35  ;  N'ol  II,  i)p.  131()  to  13G6  & 
1385. 

157.     In  the  absence  of  any  direction  in  the  will,  where  there  is  a  specific 

_,  *•*.„„  bequest  of  stock  in  a  ioint  stock  companv,  if  anv  call 

Exoneration  of  spe-  1  .J  -      .Vu  x  ^i       ...• 

cificiegatees  stock  in  or  other  uavment  IS  due  ironi  the  testator  at  the  time 

ajoint  stock  company.  ^^  ^^-^  ^^^^^^  j^^  ^^^^^^^  ^^  ^^^^j^  .^^^j.^    ^^^^j^  ^^^j  ^^  p^^. 

ment  shall,  as  between  the  testator's  estate  and  the  legatee,  be  borne  by  such 
estate  ;  but  if  any  call  or  other  payment  shall,  after  the  testator's  death,  become 
due  in  respect  of  such  stock,  the  same  shall,  as  between  the  testator's  estate 
and  the  legatee,  be  borne  by  the  legatee  if  he  accepts  the  bequest. 

lUustrations. 

[a)  A  bequeaths  to  B  his  shares  in  a  certain  railway.  At  A 's  death  there 
was  due  from  liim  the  sum  of  5Z.  in  respect  of  each  share,  being  the  amount  of 
a  call  which  had  been  duly  made,  and  the  sum  of  5s.  in  respect  of  each  share, 
being  the  amount  of  interest  Avliich  had  accrued  due  in  respect  of  the  call. 
These  payments  must  be  borne  by  A's  estate. 

(6)  A  has  agreed  to  take  50  shares  in  an  intended  joint  stock  company, 
and  has  contracted  to  pay  up  bl.  in  respect  of  each  share,  which  sum  must  be 
paid  before  his  title  to  the  shares  can  be  completed.  A  bequeaths  these  shares 
to  B.  The  estate  of  A  must  make  good  the  payments  which  were  necessary  to 
complete  A^s  title. 

Day  V.  Day,  1  Dr.  and  .Sm..  261  :  see  s.  155,  supra. 

(c)  A  bequeaths  to  B  his  shares  in  a  certain  railway,  B  accepts  the  legacy. 
After  A^s  death,  a  call  is  made  in  respect  of  the  shares.     B  must  pay  the  call. 

{d)  A  bequeaths  to  B  his  shares  in  a  joint  stock  company.  B  accepts 
the  bequest.  Afterwards  the  affairs  of  the  company  are  wound  up,  and  each 
shareholder  is  called  upon  for  contribution.  The  amount  of  the  contribution 
must  be  borne  by  the  legatee. 

But  a  legatee  of  shares  takes  all  benefits  and  advantages  accruing  by  reason  of  tlieir  posses- 
sion— e.g.,  a  right  to  compensation  in  consequence  of  alleged  concealment  and  misrepreseuta- 
tion  on  the  ])art  of  the  Com))any — Carron  Co.  v.  Hinder,  L.  R.,  1  Sc.  Ajij).,  3(52. 

(e)  A  is  the  owner  of  ten  shares  in  a  railway  company.  At  a  meeting 
held  during  his  lifetime,  a  call  is  made  of  3/.  per  share,  payable  by  three  instal- 
ments. A  bequeaths  his  shares  to  B^  and  dies  between  the  day  fixed  for  the 
payment  of  the  first  and  the  day  fixed  for  the  payment  of  the  second  instal- 
ment, and  without  having  paid  the  first  instalment,  A's  estate  must  pay  the 
first  instalment,  and  B,  if  he  accepts  the  legacy,  must  pay  the  remaining  in- 
stalments. 

This  section  applies  to  Hindus,  etc.,  Act  XXI  of  1870,  s.  2. 

The  rule  in  England,  as  laid  down  in  Day  v.  Day  {I  Dr.  and  Sm.,  2(>1),  is,  that  where  sliares 
in  joint  stock  companies  are  specifically  bequeathed,  the  legatee  is  liable  to  pay  all  calls  made 
after  the  testator's  death,  but  is  entitled  to  liave  all  unpaid  calls  which,  at  the  testator's  deatli, 
were  necessary  to  make  him  a  complete  shareholder,  borne  by  the  estate  (p.  265) — See  Adam 
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V.  Ferick,  26  Bcav.,  38-1;  and  ArwMromj  v.  tinrnel,  20  Beav..  424,  wlierc  Lord  Romillt 
reviewed  the  cases  on  tins  subject.  The  cases  in  England  are,  it  will  be  fonnd,  conHictinK,  but 
the  rule  in  Day  v.  Day  {^upra)  seems  now  to  be  followed  ;  see  In  re.  Box,  1  H.  and  M.,  .^52  ;  per 
Pace  Wood,  V.  C,  Here  only  such  calls  or  other  payments  as  are  due  at  the  time  of  the  tes- 
tator's death  are  to  be  borne  by  the  estate. 

See  Williams  on  Executors,  Hith  Edn.,  Vol.  I,  p.  947  et  teq. 


PART  XXIII. 
OF  BEQUESTS  OF  THINGS  DESCRIBED  IN  GENERAL   TERMS. 

158.     If  there  be  a  bequest  of  something  described  in  general  terms,  the 
Bequest     of    thing     executor    must    purchase   for    the   legatee    what   may 
terms.  *     ^"  genera      reasoiiablv  be  considered  to  answer  the  description. 


IJlusfratioris. 

{a)  B  bequeaths  to  C  a  pair  of  carriage  horses,  or  a  diamoiuJ  ring.  The 
executor  must  provide  the  legatee  with  such  articles,  if  the  state  of  the 
assets  will  allow  it. 

See  Bronsden  v.    Wivtir,  Ami)..  M. 

{b)     ^bequeaths  to  B  "' A?  5  pair  of  carriage  horses."     ^  had  no  carriage 

horses  at  the  time  of  his  death.     The  legacy  fails. 

This  section  applies  to  Hindus,  etc..  Act  XXI  of  ISTO,  s.  2. 

In  Evatis  v.  Tripp  (6  Madd.,  92).  Sik  .Joh.n  Leach.  V.  C.  said  :  "A  gift  of  "my  grey  liorse' 
will  pass  a  black  horse,  whicli  is  not  strictly  grey,  if  it  be  found  to  have  been  the  testator's 
intention  th.at  it  should  pass  by  that  description  :  but  if  th.e  testator  has  no  horse,  tl'e  executor 
is  not  to  buy  a  grey  horse."      See  Williams  on  Executors,  10th  Edn.,  \'ol.  II,  (•.  i(l2(>. 


I 


PART  XXIV.* 
OF  BEQUESTS  OF  THE  INTEREST  OR  PRODUCE  OF  .\  FUND. 

159.     Where  the  interest  or  produce  of  a  fund  is  bequeathed  to  any  per- 

■D  *   «.*v.    ■  *  ^on,  and  the  will  affords  no  indication  of  auv  intention 

Bequest  of  the  inter-        .     '  .  •      i      i  i        1  i  1  '      •  1  •      •       i 

est  or  produce  of    a     that  the  enjoyment  of  the  bequest  should  be  oi  limited 

duration,  the  principal   as  well  as  the   interest   shall 

belong  to  the  legatee. 

,  Illustrations. 

(a)  A  bequeaths  to  B  the  interest  of  his  5  per  cent,  promissory  notes  of 
the  Government  of  India.  There  is  no  other  clause  in  the  will  affecting  those 
securities.  B  is  entitled  to  A\s  5  per  cent,  promissor}-  notes  of  the  Govern- 
ment of  India. 

Stretch  V.  Watkitis,  1  Madd.,  2o3. 

(6)  A  bequeaths  the  interest  of  his  5i  per  cent,  promissory  notes  of  the 
Government  of  India  to  B  for  his  life,  and  after  his  death  to  C.     B  is  entitled 


*  This  jiart  apidies  to  the  wills  of  Hindus,    etc.,  in  the    Lower    Provinces  of  Bengal    and 
in  the  towns  of  Madras  and  Bombay — Act  XXI  of  1870,  s.  2. 
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to  the  interest  of  the  notes  during  his  life,  and  C  is  entitled  to  the  notes  upon 
B's  death. 

See  Gravenor  v.  Walkins,  L.  R.,  (>  C.  P.,  500. 

(c)     A   bequeaths  to  B  the  rents  of  his  lands  at  X.     B  is  entitled  to  the 
lands. 

This  section  applies  to  Hindus,  etc.,  .Art  XXf  of  1870,  s.  2.' 
Attention  is  directed  to  the  following  cases  : — 

AshiitosJi  Dutt  V.  D.  Ch.  Chntterjee.  I.  L.  R.,  5  Cal.,  438;  S.  Chvnder  Das  x.  S.  M.  Dassi,  I. 
L.  R.,  11  Cal..  G92  ;  V.  Damodharx.  T.  G.  Damodhar.  I.  L.  R..  14  Bom.,  360;  A.  Vinayakv.  A. 
6.  Bombmj,  I.  L.  R.,  20  Bom..  450;  D.  Tnpidas  v .  D.  Tapidns.  I.  L.  R.,  21  Bom..  1  ;  I.  L.  R.,  22 
Bom.,  833  ;  2  C.  W.  N.,  417  ;  Siva  Earn  v.  Y.  Bhatta,  I.  L.  R.,  21  Mad.,  425  ;  J.  Narain  Deo  v. 
B.  C.  Dvtt.  I.  L.  R.,  23  Cal.,  070. 

W)iere  a  testator  bequeathed  to  his  yrandchild  by  his  daughter  A'  W  and  also  to  his  grand- 
eon,  r  IF  M  and  to  his  step  brother,  G  W  Al.  the  benefit,  interest  and  ])rofit  of  a  fund  it  was 
held  tliat  tlie  gift  was  a  gift  of  the  corpus  of  the  fund — Adtniniatrator-Gt'nerdl  v.  Money.  I.  L. 
R.,  15  Mad..  448. 

Where  the  '  iiiterest  '  or  '  produce  '  of  a  fund  is  bequeathed  to  a  legatee,  or  in  trust  for  him 
"  uitliont  any  iimitation  an  to  coiitiniianre,'"  the  ])rincipal  M-ili  lie  regarded  as  bequeathed  also — 
Williams  on' Executors.  10th  Edn..  1058.  In  Be»i  v.  Citlle)!  (L.  R..  0  Ch..  235) :  the  testator 
gave  to  his  wife  £50  a  year  to  be  paid  out  of  the  ij)terest.  dividends,  and  produce  arising  from 
his  personal  property  ;  and  gave,  after  her  decease,  the  said  £50  to  hie  two  daughters  and 
his  giand-daughter,  or  the  survivors.  It  was  held  that  there  was  a  gift  to  tlie  survivors 
of  the  principal,  which  would  produce  the  annuity  of  £50.  See  Stokes  v.  Heron, 
2  Dr.  and  War..  80:  (s.  c.)  12  CI.  and  Fin..  161  :  "and  Kerr  v.  Middkser  Hospital  2 
DeG.  M.  and  O.,  .570.  See  also  s.  28  of  the  English  Wills  Act.  1  Vict.,  c.  20.  and  s.  82  of  this 
Act,  supra.  Thus  in -A'Zfcjf  v.  iS7*ep/if/rf^l  Bro.  C.  C,  531 )  a  gift  of  personalty  to  trustees  to 
pay  the  interest  to  .-1  without  any  other  words  of  limitation,  was  held  an  absolute 
gift  of  the  principal.  See  Hawkins  v.  Hamkivs,  7  Sim..  173.  So  an  indefinite  gift 
of  dividends  gives  the  absolute  property  of  stock,  per  Gr.'VNt.  M.  R..  in  Paqe  v.  Leapincf- 
ivdl,  18  Ves..  467.  In  Soiithoiist;  \.  Bate  (16  Beav..  133),  a  bequest  of  the  dividend  of  a 
Bum  of  stock  to  a  woman  for  lier  separate  use.  witli  a  direction  that  she  might  dispose  of  it 
by  will,  Mas  held  to  be  an  absolute  gift  with  a  superadded  power  to  dispose  of  it,  which  did  not 
derogate  or  detract  from  the  prior  absolute  gift. 

Although  the  general  ride  is.  as  above  stated,  that  an  unqualified  gift  of  the  income  of  a 
fund  vests  an  absolute  and  not  merely  a  life-inteicst  in  the  fuixl.  it  is  alway^s  a  question  of  con- 
struction whether  the  testator's  intention  was  to  give  more  than  a  life-interest — Per  Paukf.r, 
V.  C,  Blann  v.  Bell.  5  DeC;.  and  Sm.,  663. 

The  section  itself  speaks  only  of  the  interest  or  ])roduce  of  a  fnvd.  but  it  seems  from  illus- 
tration (c)  to  liave  been  the  intention  of  tlie  Legislatuie,  that  it  should  have  reference  not  only 
to  wliat  moy  be  strictly  described  as  a  fund,  but  also  to  land  producing  rents  and  it  was  actually 
BO  held  in  a  recent  ease — Haniumjini  Do-^sre  v.  Tahiti  diandrd  Ghose.  4  C.  L.  R..  370. 

A  devise  of  the  incoine  of  land  has  been  held,  in  England,  to  pass  the  fee — Mannox  v. 
Greciwr,  L.  R.,  14  Eq.,  45() :  see  Shookinoy  v.  Monoharri  Dassi.  I.  L.  R.,  7  Cal.,  p.  270  :  (s.  c.) 
on  appeal,  I.  L.  R.,  11  Cal.,  684.  Before  the  W  ills  Act,  under  a  devise  of  '  the  rent  or  ])rofit9' 
to  A,  witliout  words  of  limitation,  an  estate  for  life  only  passed. 

An  intention  that  the  enjoyment  of  the  bequest  slioiild  l)e  of  a  limited  duration  in  ease  of 
lands,  will  not  be  inferred  from  the  facts  that  in  othtr  ])arts  of  the  will  words  of  iidieritance  had 
been  used— IFj>.c/(  »*  v.  Wmli'n.  2  Sm.  and  (Jiff.,  30(> .  see  Brook  \.  Brook.  3  Sm.  and  Gift'.,  280. 
When,  ho\\evei-,  by  the  same  -will  an  estate  was  subjequeiitly  given  Nvhieh  could  not  come  into 
e.xistenee  uidess  a  piior  devise  should  be  construed  to  be  a  life-estate,  the  first  (ievisee  Vvill  take 
a  lift   interest  only — Grarmor  v.  \\atkihs.  ],.  R..  (1  C".    P..  500. 

There  is  a  marked  distinction  between  the  gift  of  the  produce  of  a  fund,  without  limit  as 
to  time  and  a  simple  gift  of  an  annuity.  .A.n  annuity  may  be  i>er])etual.  or  for  life,  or  for  any 
period  of  years  :  but.  in  the  ordinary  acceptation  of  the  term  used,  if  it  should  be  said  that  a 
testator  had  left  anotlier  an  annuity  of  100/.  jm-  aiuuun,  no  doubt  would  occur  of  the  gift  being 
an  annuity  for  the  life  of  tlie  donee — Bhiritt  v.  h'obi  rts.  I  Cr.  and  Ph.,  280.  per  LoniJ  Cottenhasi  : 
nee  Blighty.  HartnoU,  L.  R.,  19  Ch.  D.,  204,  and  s.  160.  injra. 

For  further  information,  see  Williams  on  Exciutois,  lOtli  Rdn.,  Vol.  I,  p.  043  et  seq. 
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PART  XXV.* 

OF  BEQUESTS  OF  ANNUITIES. 

160.     Where  an  annuity  is  created  by  will,  the  legatee  is  entitled  to 

*«^  v,^     receive   it  for  his  life  only,  unless  a  contrary  intention 

Annuity  created  by  .  .     'V  ,  i  •  i       i     n        ',    i_  ■    i 

•IV ill  is  payable  for  life     appears  by  the  will.     And  this  rule  shall  not  be  varied 

ry  Tntentlon^appears     by  the  circumstance  that  the  annuity  is  directed  to  be 
by  the  will.  pg^-j  ^^^^^  ^f  ^^^  property    generally,  or  that  a  sum  of 

money  is  bequeathed  to  be  invested  in  the  purchase  of  it. 

Illustrations. 

(a)  A  bequeaths  to  B  500  rupees  a  year.  B  is  entitled  during  his  life  to 
receive  the  annual  sum  of  500  rupees. 

(6)  A  bequeaths  to  B  the  sum  of  500  rupees  monthly,  B  is  entitled 
during  his  life  to  receive  the  sum  of  500  rupees  every  month. 

(c)  A  bequeaths  an  annuity  of  500  rupees  to  B  for  life,  and  on  B  s  death 
to  C.  B  is  entitled  to  an  annuity  of  500  rupees  during  his  life.  C,  if  he  sur- 
vives B,  is  entitled  to  an  annuity  of  500  rupees  from  B's  death  until  his  own 
death. 

This  section  applies  to  Hindus,  etc.,  Act  XXI  of  1872,  s.  2. 

An  annuity  may  be  described  as  a  yearly  payment  of  a  certain  sum  of  money  granted  to 
another  in  fee  for  life  or  for  years,  charging  the  person  of  the  grantor  onlv  (U'illiaras  0:1 
Executors.  10th   Edn..  Vol.  I,  p.  718  e<5e</). 

A  becjuest  or  devise  without  words  of  limitation,  of  an  annuity  or  rent  charge  created  by 
the  will  itself,  passes  merely  an  annuity  or  rent  charge  for  the  life  of  the  donee  unless  a  different 
intention  ajjpears  from  the  will  (see  Underhill  and  Strahan,  pp.  145  and  149). 

While  prim'i  incie.  a  gift  of  an  annuity  is  for  life  only  (Blewitt  v.  Roberta,  1  Cr.  and  Ph., 
280;  Blight  v.  Hurtnoll,  I..  R..  19  Cli.  D..  294),  where  tliere  are  circumstances  affecting  the 
construction,  they  are  not  to  be  disregarded,  for  they  may  be  sufficient  to  show  an  intention  to 
give  the  annuity  indefinitely — Potter  v.  Baker.  15  Beav..  492,  fer  Romii.i.v,  II.  R.  Thus,  if 
there  be  liuiitations  inconsistent  with  a  mere  life-interest,  the  annuity  is  perpetual — Mnwiergk 
V.  Caiiipliell,  :>  DeO.  and  J.,  237. 

Though  a  simple  gift  of  personalty,  or  of  the  dividends  or  annual  proceeds  of  a  specified 
fund,  passes  the  absolute  interest  to  the  legatee  v.itliout  words  uf  limitatioii  (*ee  preceding 
section,  and  Stol.-cs  v.  Heron.  12  C'al..  and  Fin.,  IGl  :  Kerr  v.  Jliddle^cx  Hospifal,  2  DeG.  ^l.  and 
G.,  57*)),  yet  where  an  annuity  is  so  given,  the  annuitant  takes  only  for  life — 2  Jarm.,  1244  ; 
Yutea  V.  Maddiin,  3  Mac.  and  G.,  532. 

If  an  aiuiuity  is  to  continue  after  the  deatii  of  the  annuitant,  it  goes  to  his  executors — 
Savtri/  V.  Dijer.  Amb..  139.  Where  there  is  a  gift  of  an  ainniity.  not  out  of  property 
generally,  but  of  property  to  ]iro(luce  it,  the  annuity  is  perpetual.  In  Wilson  v.  Maddison 
(2  Y.  and  Coll..  Cli.  C'a..  372),  a  distinction  was  drawn  between  £30  a  year  charged  on,  and  £3(t 
a  year,  jiart  of  certain  stock.  In  Raiding^  v.  Jennings  {Vi  Ves.,  39),  where  the  bequest 
was  of  "  £200  a  year.  p>art  of  the  moneys  I  now  have  in  bank  securities  :"  and  in  Stretch  v. 
Watkin-til  Madd.,  2.53).  where  the  bequest  was  of  "  £200  per  ainium, — that  is  to  say,  the 
interest  of  £4,000  of  my  5  per  cent,  annuities  were  held  to  be  j)erpetual — See  lienl  v.  CaUnn, 
L.  R.,  0  Ch.,  235  :  Ernns  v.  Widlcer.  L.  R.,  3  Ch.  D..  211  ;  Williams  on  Executors,  10th  Edn., 
1059 ;  see  also  Lett  v.  Randall.  2  DeG.  F.  and  J.,  3S8. 

If  a  will  clearly  establishes  a  perpetual  annuity,  tlie  estate  in  the  annuity  cannot  be 
restricted  by  a  codicil  to  a  life-estate,  unless  the  expressions  tliere  used  are  clear  and  un- 
doubted—iS'/o'ics-  V.  Henin.  12  C'l.  and  Fin.,  101.  In  that  ease  the  testator  gave  an  annuity 
out  of  iiersonal  estate  to  .1  during  tlie  life  ot  hi?  executor.  On  .4'.y  death  in  the  lifetime  of 
the  executor,  it  was  held  tliat  tlie  aniniity  did  not  cease,  but  went  to  A's  executors. 
^A'here,  however,  the  gift  is  of  the  subject-matter  which  is  to  purchase  an  annuity,  it  has  lieen 
held  that  the  legatee  takes  the  annuity,  when  purchased,  absolutely  :  or  in  other  Mords,  the 

*  Tiiis  part  applies  to  tlie  wills  of  Hindus,  etc.,  in  the  Lo.ver  Provinces  of  Bengal  and  in 
the  towns  of  Jladras  and  Bombay— Act  XXI  of  1870,  s.  2. 


234  SUCCESSION    ACT.  [part  XXV. 

annuity  is  perpetual — See  next  section;  Stoken  v.  Heron,  12  CI.  ai\d  Fin.,  IGl;  Rauiimja  v. 
Jenvivijf.;  13  Yes..  39;  Stretch  \.  Watkins,  I  Madcl.,  253;  Clough  v.  Wyime,  2  Madcl.,  188; 
and  Kerr  v.  Middltscr  Hospital,  2  DeG.  M.  and  C,  57(i. 

Contrary  Intention. — In  England,  the  fact  that  the  testat(«r  makes  an  a]>i>reciatioii  of  a 
requisite  ]'ortion  of  ]iersoiialty  to  make  a  fund  for  the  purehitse  of  annuities,  is  held  to  indicate 
a  contrary  intention — Stokes  v.  Hrron,  12  CI.  and  Fin.,  Kil  :  see  Lett  \.  Rdn'luU.  2  DeC  F. 
and  J.,  3HS.  Thus,  uheie  the  testator  made  a  be<|iiest  to  liis  "nife  of  "£200  per  year,  being 
part  of  the  money  I  now  have  in  bank  security."  it  was  lield  that  the  wife  took  an  absolute 
interest  in  the  bank  stock.  In  Ktrr  v.  Middlesex  Hospital  (2  DcG  M.  and  C,  570),  the 
testator  gave  certain  annuities  in  tlie  followinti  terms  : — "  I  desire  that  my  executors  shall 
purchase  annuities  for  each  of  my  two  sisters  E  H  and  E  F  of  £100  a  year,"  ai;d  it  was  held 
that  the  annuities  were  perpetual — See  also  JRoas  \.  Borer,  2  Joh.  and  Hem.,  47<.). 

In  England,  a  direction  to  invest  a  sum  in  Covernment  securities  sufficient  to  j^roduce  an 
annuity  of  a  certain  sum  will  give  the  legatee  of  such  annuity  a  life-inte7est  onlv — Re  drove's 
Irnsti,  1  Gitf..  74  :   Arnold  v.  AwT/tn-c,  51  L.  J.,  Ch.,  721. 

-An  annuity  for  education  and  maintenance  is  for  life,  :nul  not  for  minority  only  (W'ill.ins 
V.  Jodrell,  L.  R.,  13  Ch.,  564;  Soames  v.  Martin,  10  Sim..  287),  and  if  such  an  annuity  be 
given  for  a  particular  period  as  for  the  life  of  a  certain  ]jerson.  the  ainuiity  will  not  be 
determined  by  the  death  of  tlie  annuitant  befoic  the  expiration  of  tlic  ]icriod  fixed,  for  it  has 
never  been  doubted,  it  has  been  said,  tliat  a  gift  of  an  annuity  for  a  term  or  pur  autre  vie,  is  a 
gift  to  the  annuitant  and  his  personal  re])resentalives  d\iring  tlie  teim  or  the  life  of  the  rentiii 
que  vie— In  re  Ord,  12  Ch.  D.,  22,  per  Jamks,  L.  J. 

Under  this  section,  however,  a  mere  direction  to  purchase  an  aniniity  is  not  sufficient. 

For  further  information,  see  Williams  on  Executors.  10th  Edn.,  \o\.  I.  pp.  (i02.  022,  633 
and  943-947. 

161.     Where  the  will  directs  that  an  annuity  shall  be  provided  for  any 
Period    of    vesting     person  out  of  the  proceeds  of  property,  or  out  of  pro- 

where    will     directs     pertv  generallv,  or  where  money  is  bequeathed  to  be 

that   an     annuity    be      f        ".     i   •      ,i  i  e  -x      7 

provided  out  of   the     invested  m  the  purchase  oi  an  annuity  tor  anv  person, 

orou\®?f  proper?rge-     Oil  the  testator's  death  the  legacy  vests  in  interest  in 

neraiiy,  or  where  mo-     tJie  legatee,  and  he  is  entitled  at  his  option  to  have  an 
ney  is  bequeathed  to  .»  '  -,    t         ^  ■  • 

be  invested  in  the  pur-     annuity  purchased  lor    hmi,  or  to  receive  the  money 
chase  of  an  annuity.  •    j.   j  x       j-t,    j.  i       ^i  n 

appropriated  tor  that  purpose  by  the  will. 

Illustrations. 

(a)  A  by  his  will  directs  that  his  executors  shall,  out  of  his  property, 
purchase  an  annuity  of  1,000  rupees  for  B.  B  is  entitled  at  his  option  to  have 
an  annuity  of  1,000  rupees  for  his  life  purchased  for  him,  or  to  receive  such  a 
sum  as  will  be  sufficient  for  the  purchase  of  such  an  annuity. 

Palmer  v.  Cruiviord,  3  Swanst.,  482. 

(6)  A  bequeaths  a  fund  to  B  for  his  life,  and  directs  that  after  B's  death 
it  shall  be  laid  out  in  the  purchase  of  an  annuity  for  C.  B  and  C  survive  the 
testator.  C  dies  in  J5's  lifetime.  On  B'^s  death  the  fund  belongs  to  the  re- 
presentative of  C, 

Bayley  v.  Bishop,  9  Ves.,  6. 

This  section  applies  to  Hindus,  etc.,  Act  XXI  of  1872,  s.  2. 

This  is  an  ap])lication  of  the  general  princi])le  which  is  ai)]ilied  -where  there  is  a  gift  for  a 
particular  purpose.  If  the  purpose  of  a  gift  is  for  the  sole  benefit  of  the  legatee  himself,  lie  can 
claim  tiie  gift  without  a]iplying  it  to  the  ptirjiose.  Thus,  where  a  sum  of  money  is  hecjueathed 
to  j)urchase  for  any  person  a  ring  (Apreece  v.  Apreece,  1  V.  and  B.,  364),  or  a  house  (Knox  v. 
Hotham,  15  Sim.,  82).  the  legatee  may  clain}  tlie  money  (Dair.son  v.  Hearn.  1  R.  and  My.,  006; 
Re  Bronm's  Will,  27  Beav.,  324),  the  claim  of  tiic  legatee  in  all  such  cases  being  l)ased'ou  the 
rule  that  ecjuity  will  not  compel  to  ijc  done  tlial  which  tlie  legatee  may  undo  the  next  moment 
(see  1  Jarm.,  367).  A  direction  that  the  value  of  the  annuity  is  not  to  be  i)aid  to  the  legatee 
is  inoperative  and  will  Jiot  get  over  the  rule  of  ecjuity.  In  Stokes  v.  Cheek  (29  L.  J.,  Ch.,  922), 
RoMiLhY,    M.    R.,    in   such  a  case   direited    the  price  of    the  annuity  to  be  paid    over  to   the 
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annuitant,  observing  :  "  It  is  a  useless  form  to  direct  a  purcliase  if  the  annuity  is  to  be  sold 
again  (see  Ford  v.  Baflei/,  17  Beav.,  303;  Campbell  v.  Brownrigg,  1  Ph.,  301).  Tlie  rule  is  the 
same  whether  the  bequest  be  of  a  specified  sum  to  purchase  an  annuity,  or  a  direction  to 
purchase  an  annuity  of  a  specified  amount  "  (  Yates  v.  Compton,  2  P.  W.,  308  ;  1  Jarm.,  396, 
note  («).). 

In  cases  where  there  is  a  ^ift  over  in  case  tlie  legatee  alienates  or  becomes  bankrupt,  and 
the  legatee  dies  before  the  money  directed  to  be  laid  out  in  the  purchase  for  him  is  so  laid  out, 
or  before  tlic  fund  is  available  {Bai/ley  v.  Bishop.  9  Ves.,  <>).  there  is  a  couHict  of  autliority.  In 
Day  V.  Day  (22  L.  J.,  CI).,  878,  881),  there  was  a  direction,  after  the  death  of  the  tenant-for-life, 
to  lay  out  one-seventh  of  the  estate  for  the  life  of  Charles  Day.  and  to  ])ay  such  amount,  when 
and  as  the  same  should  Vjecomc  payable,  not  by  anticipation,  to  Charles  Day  for  his  life,  for  his 
own  use,  and  a  declaration  that,  in  case  ('harles  Day  should  have  assigned,  encumbered,  or  in 
any  maimer  disposed  of  or  anticipated,  or  should,  at  any  time,  dispose  of  or  anticipate  the 
annuity  to  be  imrcliased,  or  in  case  he  should  at  any  time,  either  before  or  after  the  testator's 
death,  become  bankrupt,  the  trustees  should  liold  the  annuity  in  trust  for  other  j^ersons.  It 
was  held  tliatthe  legacy  being  vested  passed  to  the  representatives  of  tlie  legatee.  In  Power  v, 
Hayiie  (L.  R.,  8  Eq.,  262),  Maijn.s,  V.  C.  refused  to  follow  Day  v.  Dny.  In  the  case  before 
him,  the  testator  directed  Ins  executors,  after  the  death  of  his  wife,  to  invest  one-sixth  of  his 
residuary  estate  in  the  ])urchase  of  an  annuity  during  the  life  of  J  P,  and  to  pay  the  anniuty 
to  J  P,  for  his  support  and  maintenance :  and  in  case  J  P  should  anticipate,  a.ssign.  charge 
or  encumber  the  annuity,  or  become  a  bankrupt  or  insolvent,  the  testator  directed  that  that 
annuity  should  go  to  liis  other  residuary  legatees.  J  P  died  in  the  lifetime  of  the  testator's 
widow,  without  having  assigned  or  encumbered  the  annuity,  or  become  bankrupt  or 
insolvent.  ]\[ai.ins.  V.  C,  held  that  there  was  an  intestacy  as  to  one-sixth  of  the  residuary 
estate  on  the  death  of  the  widow.  The  ground  on  which  Malins,  V.  C.  refused  to  follow 
Day  v.  Day  was  that  if  the  trustees  of  the  will  had  paid  over  the  money,  and  afterwards  the 
legatee  had  become  bankrupt,  they  would  have  had  to  jiay  it  over  again,  and  that  vhe  inten- 
tion of  the  testator  would  have  been  defeated — Law  of  Wills  in  India,  p.  298. 

The  fact  that  the  legacy  is  to  be  provided  out  of  the  proceeds  of  the  i)roperty,  does  not 
under  the  preceding  section,  make  the  legacy  perpetual  {Lett  v.  Ha)idall,  3  .Sm.  and  Giff..  91  ; 
Wil>^on.  V.  Maddison,  2  Y.  and  C.,  372) ;  nor  does  the  fact  of  its  being  charged  on  a  partictdar 
fund.  But,  in  England,  where  money  is  bequeathed  to  be  invested  in  the  purchase  of  an 
annuity,  as  pointed  out  in  the  note  to  the  preceding  section,  the  legacy  is  perpetual. 

For  further  information,  see  Williams  on  Executors,  10th  Edn.,  Vol.  I,  p.  946  et  seq 
and  cases  therein  reierred  to. 

162.     Where  anannuitv  i.s  bequeathed,  but  the  assets  of  the  testator  are 
Abatement  of  an-        "«*  sufficient  to  pay  all  the  legacies  given  bv  the  will, 
nuity.  the  annuity  shall  abate  in  the  same  proportion  as  the 

other  pecuniary  legacies  given  by  the  will. 

This  section  applies  to  Hindus,  etc.,  under  the  Hindu  AVills  Act. 

This  rule  is  in  accordance  with  the  law  in  England  as  laid  down  hi  Uvvie  v.  Edwards,  3 
Atk.,  693;  Lewinv.  Lewin,  2  Ves.  Sen.,  417,  and  other  cases.  In  Miller  x.  Huddlesfoiie  (3 
Mac.  and  G.,  523),  Lokd  Cottenham  thus  explains  the  rule: — "  The  reason  is,  that  the 
testator,  in  the  absence  of  clear  and  conclusive  proof  to  the  contrary,  must  l)e  deemed  to 
have  considered  that  his  estate  woidd  be  sufficient,  and  conseqiiently  not  to  have  thought  it 
necessary  to  provide  against  a  deficiency  by  giving  a  priority,  in  case  of  deticieucy,  to  some  of 
the  objects  of  his  bounty."' 

The  onus  is  on  the  party  seeking  ))riority  to  make  out  that  sui'h  priority  was  intended  by 
the  testator,  and  the  ])roof  of  this  must  be  clear  and  conclusive — M iller  v.  H iiddli.ilonc.  3  .Mac. 
and  G.,  523.  The  ))rinciple  wdl  eqiially  apjdy  whether  the  annuitj-  is  to  commem  c  immediately 
on  the  death  of  the  testator,  or  at  a  future  period — Nickisson  v.  CoclciU,  9  Jur.  (N.  S. ),  975. 

In  cases  where  abatement  liecomes  necessary  the  annuity  ought,  in  cases  under  this  sec- 
tion to  be  valued,  and  the  annuitant  will  be  entitled  at  once  to  the  amount  of  the  valuation, 
subject  to  an  al)atement  in  proportion  to  the  abatement  of  the  iiecuniary  legacies — Wranqhton 
V.  Colqnhoiin,  J  DeG.  and  Sm.,  3ti  aiul  357  :  Wdliams  ,m  Executors,  KUh  Edn.,  Vol.  II, 
P.  1087  et  seq. 

The  value  of  ainiuities  is  to  V)e  ascertained  thus  :  If  all  the  aniiiiitants  l)e  li\  iny  at  the  ]^e- 
riod  of  division,  the  value  must  be  ascertained  at  the  death  of  the  testator,  f  f  tlie\-  be  all  dead, 
the  value  must  be  taken  to  be  the  respective  amounts  of  arrears  ;  but  if  some  be  dead  and  other 
living,  the  value,  as  to  the  former,  will  be  taken  at  the  amount  of  tlieir  arrears,  and  as  to  the 
latter,  at  the  amount  of  their  arrears  added  to  the  calculated  value  of  the  future  jiayments^ 
Todd  V.  Beilby,  27  Beav.,  3.53.     In  the  case  of  a  reversionary  annuity  which  has  come  into  pos- 


236  SUCCESSION    ACT.  [part  XXVI. 

seBsion,  the  value  must  be  taken  to  be  the  present  value  of  the  annuity  added  to  the  amount 
of  arrears  due  since  it  came  into  possession — Potti^  v.  Smith,  L.  R.,  8  Eq.,  683. 

Annuities  must  abate  also  among  themselves  :  see  Innes  v.  Michdl,  2  Pliill.  Ch.  C,  346. 

Tlie  section  makes  no  distinction  between  annuities  payable  on  the  death  of  the  testator 
and  annuities  to  be  yiaid  at  some  future  time.  For  tiie  purposes  of  abatement  they  are  treated 
as  general  legacies,  s.  291,  infra. 

The  general  rule  is  that  if  there  be  a  clear   gift  of  a  life-interest  and  reversion,    and  the 

estate  proves  insufficient,  each  party,    the  tenant-for-life  and    the   reversioner  must  bear  the 

loss  in  j)roportioii  of  liis  interest.     But  if  there  is  a  gift  of  an  annuity  and  a  residuary  gift,  the 

annuity  takes  precedence  and  the   whole  loss  falls  on  the  residuary  legatee — (See  Williams  on 
Executors,  lOtli  Ethi.,  Vol.  II,  p.  lOS"  et  seq.) 

163.     Where  there  is  gift  of  an  annuity  and  a  residuary  gift,  the  whole 

Wh    8    there    is    a     °^  ^'^^^  annuity  is  to  be  satisfied  before  any  part  of  the 

gift  of  an  annuity  and     residue   is   paid   to  the  residuary  legatee,  and,  if  neces- 

whoie  o^^the Annuity     sary,  the  capital  of  the  testator's  estate  shall  be  applied 

to  be  first  satisfied.  for"  that  purpose. 

This  section  applies  to  Hindus,  etc.,  under  the  Hindu  Wills  Act,  s.  2. 

The  general  rule  is,  that  if  there  be  a  clear  gift  of  a  life-interest  and  of  a  reversion,  and 
the  estate  proves  insufficient,  each  party,  the  tenant-for-life  and  the  reversioner,  must  bear  the 
loss  in  proportion  to  his  interest ;  but  that  if  there  is  a  gift  of  an  annuity  and  a  residuary  gift, 
the  annuity  takes  precedence  and  the  whole  loss  falls  on  the  residuary  legatee — Per  Turner, 
L.  J.,  in  Croly  v.  Wdd,  3  DeG.  M.  and  G.,  995.  The  reason  is,  that  a  residuary  legatee  is  en- 
titled to  nothing  until  the  general  legacies  given  by  the  will  are  fully  satisfied  {Croly  v.  Weld,  3 
DeG.  M.  and  G.,  993) ;  and  annuities,  as  pointed  out  in  the  notes  to  the  preceding  section,  in 
case  of  a  deficiency  of  assets,  rank  with  general  legacies,  s.  291,  infra — Miller  v.  Huddleitone,  3 
Mac.  and  G.,  523  :  see  Williams  on  Executors,  lOth  Edn..  1212  et  seq.;  In  re  Lyne's  Trusts,  L. 
R.,  8  Eq.,  482  ;  In  re  TootaVs  Estate,  L.  R.,  2  Ch.  D.,  628  ;  Baker  v.  Farmer,  L!  R.,    3  Ch.,  537. 

If  no  time  is  fixed  for  the  commencement  of  an  annuity  given  by  will,  it  will  commence 
from  the  testator's  death,  but  the  first  pavment  is  to  be  made  at  the  expiration  of  a  vear  next 
after  that  event  (s.  29S),  infra  ;  Act  V  of  1881,  s.  118:  see  Gibson  v.  Bolt,  7  Ves.,  967 :  "Pearns  v. 
Young,  9  Ves.,  553.  If  tliere  is  a  direction  that  it  shall  be  paitl  quarteily  or  monthly,  the  first 
payment. shall  be  due  at  the  end  of  the  first  quarter  or  first  month,  as  the  case  may  be,  after  the 
testator's  death,  but  the  executor  is  not  bound  to  pay  it  till  the  end  of  the  year,  unless  he  thinks 
fit  to  i)ay  it  when  due,  s.  299,  infra  ;  Act  V  of  1881.  s."  119.  See  Storer  v.  Prestage,  3  Madd.,  167  : 
Houghton  v.  Houqltoii,  1  8.  and  Stu..  390.  Where  there  is  a  direction  that  the  first  payment 
of  an  annuity  shall  be  made  within  one  month,  or  any  other  division  of  time,  from  the  death  of 
the  testator,  or  on  a  day  certain,  the  successive  payments  are  to  be  made  on  the  anniversary  of 
the  earliest  day  on  which  the  will  authorizes  the  first  payment  to  be  made ;  and  if  the  annuitant 
slioxdd  die  in  the  interval  between  the  times  of  payment,  an  a])portioned  share  of  the  annuity 
shall  be  paid  to  his  represeniative.  s.  'j<M),  infra  ;  Act  V  of  1881,  s.  121. 

Where  no  fund  is  charged  with  the  jjayment.  or  appropriated  by  the  will  to  answer  an 
annuity,  the  Indian  Succession  Act  provides  tliat  a  Government  annuity  of  the  specified  amount 
shall  be  puiehased.  or,  if  no  such  annuity  can  be  obtained,  then  a  sum  sufficient  to  produce  the 
annuity  shall  be  invested  for  that  ])urpose  in  such  seciu'ities  as  tiu'  Higli  Court  nuiy,  by  any 
geiu^ral  rule  to  he  uuide  frf)m  time  to  time,  authorize  or  direct,  s.  303,  infra  ;  Act  V  of  1881,  a. 
123.     See  Williams  on  Kxcciitors,  lOtli  Kdn..  Vol.  1,  iiage  10S7  et  seq. 


PART  XXVI.* 
OF  LEGACIES  TO  CREDITORS  AND  PORTIONERS. 

164.     Where  a  debtor  bequeaths  a  legacy  to  his  creditor,  and  it  does  not 
creditor  prima  facie     appear  from  the  will  that  the  legacy  is  meant  as  a  satis- 
entitied  to  legacy  as     faction  of  the  debt,  the  creditor  shall  be  entitled  to  the 
^®    ^^    ®  legacy  as  well  as  to  the  amount  of  the  debt. 


*  This  pait  apjilifs  to  the  ^vills  of  Hindus,  etc.,  in  the  Lower  Provinces  of  Bengal  and  ifl 
the  towns  of  Mailras  and  Uonihav — Act    XXI  of  1870,  s.  2. 
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This  section  apjjlies  to  Hindus,  etc.,  luuler  tlie  Hindu  Wills  Act. 

The  rule  in  this  section  is  opposed  to  tlie  rule  of  English  law  ;  see  Williams  on  Executors, 
1162  etscq. 

In  their  report  the  Law  Commissioners  saj'  :  ■'  Here,  as  elsewhere,  we  have  (le])aited  from 
the  English  law  where  its  provisions  apjjeared  to  us  to  be  objectionable  in  tiiemselves,  or  espe- 
cially inapplicable  to  India.  'Above  all  things,  we  have  aimed  at  giving  efl'ect  to  the  jilain 
meaning  of  the  words  of  the  testator,  without  endeavouring  to  do  or  say  for  him  tliat  which 
he  has  not  done  or  said  for  himself.  We  ha\e  accordingly  discarded  the  rules  by  which  the 
English  Courts  are  com])elled  to  presume,  in  the  absence  of  any  intimation  to  the  contrary, 
that  where  a  debtor  bequeaths  to  his  creditor  a  legacy  ecpial  to  or  exceeding  tlic  amount  of 
his  debt,  tlie  legacy  is  meant  by  tlie  testator  to  be  a  satisfaction  of  the  debt  ;  that  where 
a  parent,  Avlio  is  under  a  legal  obligation  to  provide  a  portion  for  his  child,  fails  to  do  so, 
and  afterwards  bequeaths  a  legacy  to  the  child,  the  legacy  is  meant  to  be  a  satisfaction  for 
fulfilment  of  the  obligation  (s.  lOf)).  We  have  in  like  manner  discarded  the  rule  of  English 
law,  that  where  a  father  bequeatlis  a  legacy  to  a  child  and  afterwards  advances  a  portion  for 
that  child,  he  thereby  adeems  the  legacy  (s.  166).  We  have  endeavoured  so  to  frame  tlie  law 
in  this  respect  as  to  prevent  the  occasion  from  ever  arising  which  in  England  retpiires  a  nice 
balancing  of  judgment,  a  large  <liscretion,  the  prosecution  of  a  difficult  enquiry,  and  the 
admission  of  oarol  evidence  of  the  intentions  of  the  testator  "  —  G^z-e/^c  o/ /«rfw.  Jnlv  1st, 
1864,  p.  54. 

The  rule  established  in  the  English  Courts  of  Equity  is,  that  where  a  debtor  bequeatlis  to 
his  creditor  a  legacy  equal  to  or  exceeding  the  amount  of  his  debt,  it  shall  be  jiresumed,  in  tiie 
absence  of  any  intimation  of  a  contrary  intention,  that  the  legacy  uas  meant  by  tlie  testator 
as  a  satistaetion  of  the  debt — Williams  on  Executors.  10th  Edn.,  1041.  But  where  the 
legacy  is  of  less  amount  than  the  debt,  it  shall  not  be  deemed  a  part  payment  in  satisfaction 
— Ihtd,  note  {m).  The  rule,  however,  though  it  lias  long  prevailed,  lias  niet  v.ith  tlie  censure 
of  several  eminent  Judges,  and  tlie  Courts  in  England  have  inclined  to  lay  iiold  of  any  minute 
Circumstance"  whereupon  to  ground  an  exception  to  \t--Ihid,  1163. 

In  England  a  legacy  of  £400  as  to  which  no  time  of  payment  was  fixed,  was  held  jiot  to  be  a 
satisfaction  of  a  debt  of  £300  payable  to  the  legatee  by  the  testator  within  three  months  from 
his  death—//?  re  Horlock  [1895],  1  Ch.,  516,  following  In  re  Doiv.'ie,  50  L.  J.  (Ch.),  285. 

The  presumption  of  satisfaction  is  not  to  be  made  in  the  follov/ing  cases  : — 

1.  Where  the  debt  was   not    contracted    till    after   the    will. — Thomas  v,  Burnet  2  P 

Wms.,  343). 

2.  Nor  where  the  debt  is  upon  a  current  account. — Buwlim  v.  Powel,  1  P.  Wms.,  2{t9. 

3.  Nor  where  debt  is  upon  a  bill  of   exchange  or  other    negotiable    security. — Varr    v. 

Eastabrooke,  3  Ves.,  561. 

4.  Nor  where  a  legacy  is  contingent  or  uncertain. — Nicholls  v.  Jvddon,   2   Atk.,   300; 

Compton  V.  Sale,  2  P.  Wms.,  553. 

5.  Where  the  legacv  is  of  the  whole  or   part  of  a  residue.  —  Thynne  v.  GJiiyull,    2  H.  L. 

C,  154.  ' 

6.  Where  legacy  is  iiot  payable  immediately  on  the  death  of  a  testator.  —  Mathea^s  v. 

Mathews,  2  Ves.  Sm.,  636. 

,  7.     For  further  particulars  and  exceptions  to  the  general  rule,  see  Williams  on   Execu- 

tors, 10th  Edn.,  Vol.  I,  page  1041  et  seq. 

165.     Where  a  parent,  who  is  under  obligation  by  contract  to  provide  a 

Child    prima    facie     po^tion    for    a    child,    fails  to  do    so,  and    afteiwards 

entitled  to  legacy  as     bequeaths  a  legacy  to  the  child  and  does  not  intimate  by 

we    as  por       .  -^^^  ^-jj  ^j^^^  ^-^^  legacy  is    meant  as  a  satisfaction  of 

the  portion,  the  child  shall  be  entitled  to  receive  the  legacy  as  well  as  the  portion. 

Illustration. 

A,  by  articles  entered  into  in  contemplation  of  his  marriage  with  B,  cove- 
7)anted  that  he  would  pay  to  each  of  the  dau^ahters  of  the  intended  marriage  a 
portion  of  20,000  rupees  on  her  marriage.  This  covenant  having  been  broken, 
d  bequeaths  20,000  rupees  to  each  of  the  married  daughters  of  himself  and  B. 
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The  legatees  are  entitled  to  the  benefit  of  his  bequest  in   addition  to  their  por- 
tions. 

riiis  section  apiilies  to  Hindus,  etc.,  under  tlie  Hindu  Wills  Act. 

Tliis  is  a  dei>arture  tVoui  tlu-  Knglisli  laAv.     See  extract  from  the  rejiort  of  the  J.asv  Com- 
missioners in  the  notes  to  jireceding  section. 

As  to  thi'  Knalisli  \a\\.  si-e  Williams  on  E.xeciitt)iS,  lOtli  K(hi..  NDl.  I.  ]i\>.  1041    I'Iseq.  and 
Vol.  II,  i)p.  1071  to  1077. 

166.     No  bequest  shall  be  wholly  or  partially  adeemed  by  a  subsequent 

No    ademption    by     provision    made   by  settlement  or  otherwise  for    the 
subsequent  provision      i„„„4-„c. 
for  legatee.  Jtgdxee. 

Illustrations . 

(a)  A  bequeaths  "20.000  rupees  to  his  son  B.  He  afterwards  gives  to 
B  the  sum  of  20,000  rupees.     The  legacy  is  not  thei'eby  adeemed. 

(h)  A  bequeaths  40.000  rupees  to  B.  his  orphan  niece,  whom  he  had 
brought  up  from  her  infancy.  Afterwards,  on  the  occasion  of  B's  marriage.  A 
settles  upon  her  the  sum  of  30.000  ntpees.  The  legacy  is  not  thereby  dimi- 
nished. 

This  section  applies  to  Hindus,  etc..  under  the  Hindu  Wills  .Act. 

I'liis  also  is  a  departure  from  the  English  law.     See  Extract  frnm  the  re])ort  of  the  Law 
Commissioners  in  the  notes  to  s.  104. 

As  to  tlie  Englisli  law.  see  Williams  on  Executors.  lOth  Edn..  Vol.  II,  jtnge    KKl!  ct  stq. 


PART  XXVII.* 

OF  ELECTION. 

167.     Where  a  man,  by  his  will,  professes  to  dispose  of  something  which 

.he  has  no  right  to  dispose  of.  the  person  to  whom  the 
Circumstances        in  i     n     i      ^     -^i         ,        ^    n  ,     t 

which  election  takes     tnmg  belongs  shall  elect  either  to  connrm  such  disposi- 

^^^^^  tion  or  to  dissent  from  it  ;   and   in   the   latter  case,  he 

shall  give  up  any  benefit  which  may  have  been  provided  for  him  by  the  will. 

This  section  applies  to  Hindus,  etc.,  under  the  Hindu  Wills  Act,  s.  2. 

Bai  Malivahoo  v.  Bai  Mamoobai,  I.  L.  R.,  21  Bom.,  70<J;  241.  A.  9 ;  3  C.  W.  N.,  366.— Even 
if  Hindu  wills  are  not  to  be  regarded  in  all  respects  as  gifts  to  take  effect  upon  the  death  of 
the  testator  they  are  generally  to  be  regarded  as  to  the  property  which  they  can  transfer  and 
as  to  the  persons  to  whom  transfer  can  be  made  as  regulated  by  the  Hindu  Law  of  gift. 

See  r\&o  Mangaldds  \ .  Ranclioddas  Bhavanidas.  I.  L.  R. ,  14  Bom.,  438;  Bai  Manmhai  v. 
Dossa  Morarji,  I.  L.  R.,  15  Bom.  443. 

The  doctrine  of  election  may  be  thus  stated  :  That  i\e  who  acce]its  a  t)er>efit  under  a  deed 
or  will  must  ado])t  tiie  whole  cont.'nts  of  tlie  instrument,  conforming  to  all  its  jtrovisions  and 
renouncing  every  right  inconsistent  with  it.  If.  therefore,  a  testator  has  effected  to  dispose  of 
proi)crty  wiiic  li  is  not  his  own,  and  has  given  a  benefit  to  the  j»erBon  to  w!iom  that  ]>roperty  be- 
longs, tiie  devisee  or  legatee  acce7)tirig  the  benefit  so  given  to  liim  must  make  good  the  testator's 
attemj'ted  disposition  ;  but  if.  on  the  contrary,  he  choose  to  enfowc  his  proprietary  rights 
against  the  testator's  disposition,  equity  ^\ill  sequester  the  property  given  to  him  for  the 
purpose  of  maknig  satisfaction  out  of  it  to  the  person  w'u>rii  he  has  disa])])ointed  by  the  asser- 
tion of  those  rigiits — 1  .larni.,  415:  Williams  on  Executors,  lOth  Edn..  1  lOS.  In  other  word.i, 
a  person  cannot  take  under  and  against  the  same  instrument.     See  IHUov  v.  Parker,  1  Swan., 

*  This  ])art  ay>plies  to  tlie  wills  of  Hindus,  etc..  in  the  Lower  Provinces  of  Bengal  and  in 
the  towns  of  Madras  and  Bombay— Act  XXI  of   1870,  a.  2. 
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359,  and  notes  at  i^p.  381  and  394  of  that  report;  Miller  v.  Thitrgood,  3:i  Beav.,  4'JO:  Box 
V.  Barrett.  L.  R.,  3  Eq.,  244. 

The  doctrine,  it  may  be  observed,  is  not  confined  to  Tvills,  but  embraces  settlements  and 
other  dispositions — Green  v.  Green,  2  Mer.,  86 ;  Bacon  v.  Cosby,  4  DeG.  and  Sm.,  261- 

The  doctrine,  it  •vvas  said,  of  election  depends  u]>on  an  implied  condition  that  the  devisee 
will  comply  with  the  provisions  of  the  will  by  renouncing  tlie  right  to  liis  own  pro])erty— 
Talbot  v.  Ihike  of  Shrewsbury.  2  Wh.  and  Tud.,  L.  Cases,  378  ;  Welby  v.  Welby,  2  V.  and  B., 
187  :  Mungul  Das  v.  Ranchod  Das,  I.  L.  R.,  14  Bom.,  438.  In  tlie  last  mentioned  case  a  Hindu 
widow  died  making  a  will  of  property  whicli  came  to  lier  on  the  death  of  lier  husband.  She 
bequeatlied  rupees  2,(tOO  as  a  legacy  to  the  plaintiff,  and  the  immovable  property  to  A'. 
Tlie  ])laintifl  and  A'  were  tlie  lieirs  of  her  husband.  The  plaintiff  sued  for  the  legacy  under 
the  will  and  for  half  of  the  immovable  property  as  heir.  It  was  held  that  the  plaintiff  must 
be  put  to  his  election  whether  to  take  the  legacy  or  half  the  property  as  heir  of  the  testatrix's 
husband. 

There  is  no  distinction  for  tlie  purposes  of  election  between  personal  estate  and  real 
estate,  between  specific  and  residuary  legatees,  or  between  legatees  and  the  next-of-kin  of  an 
estate— per  J.4iMes,  L.  J.,  in  Cooper  v.  Cooper,  L.  R,  6  Ch.,  p.  19.  The  doctrine  of  election 
applies  to  interests  immediate,  remote,  contingent  (see  s.  169.  illusts.)  (b)  and  (c)  infra),  or  of 
value  or  not  of  value  (per  Lord  Loughuokocgh,  Wilsoyi  v.  Toimshend.  2  Ves..  693;  see 
also  Web})  v.  K.  oj  Shaftesbury,  7  Ves.,  480)  :  but  it  is  only  applicable  as  between  a  gift  under 
a  will  and  a  claim  dehors  the  will  and  adverse  to  it.  and  not  as  between  one  clause  in  a  will 
and  another  clause  in  the  same  will — Wollaston  v.  King,  L.  R.,  8  Kq.,  165.  Thus,  there  is 
no  election,  where  under  the  same  will  a  legatee  takes  several  legacies,  some  of  which  are 
onerous  (Andrew  v,  Triniy  Hall,  9  Ves.,  525.  533:  Warren  v.  Rndall,  1  J.  and  H.,  1).  unless, 
it  seems,  there  appear  a  contrary  intention  on  the  face  of  the  will :  Talbot  v.  J-Jarl  of  Radnor, 
3  M.  and  K.,  254.  In  Cooper  v.  Cooper  (L.  R.,  6  Ch..  15  :  L.  R.,  7  H.  L.,  53).  a  lady  having  a 
power  of  appointment  over  a  fund,  did  in  lier  lifetime  appoint  the  fund  among  her  three  sons 
equally.  By  her  will  she  devised  the  fund  to  her  eldest  son.  and.  one  of  her  sons  having  died 
intestate,  gave  benefits  out  of  lier  own  property  to  the  otlier  surviving  son  and  the  children  of 
the  deceased  son.  It  was  held  that  the  younger  surviving  sou  and  the  children  of  the  deceased 
brotlier  were  put  to  their  election. 

The  ])roper  course  for  ascertaining  the  value  of  such  an  interest  is  to  apportion  all  the  debts 
and  all  the  administration  ex]>enses  of  the  intestate  over  the  whole  of  the  assets  of  the  intestate 
rateably,  and  in  tliat  way  to  find  what  pro])ortion  of  the  debts  and  expenses  the  particular  pro- 
perty ought  to  bear— per  Lord  Cairn  in  Cooper  v.  Cooper.  L.  R.,  7  H.  L.,  68,  on  ap])eai. 

It  is  immaterial  whether  the  testator  or  donor  does  or  does  not  know  that  he  has  no  right 
to  dispose  of  the  property  in  respect  of  which  tlie  election  takes  place — Whistler  v.  Webster, 
2  Ves..  371;    Welby  v.  Welby.  2  V.  and  B.,  199;   /«  re  Brookshanl:  L.  R..  34  Ch.  D..  160. 

Where  a  testator  disposed  of  ornaments  described  as  "my  own  and  my  wife's  orna- 
ments," it  was  lield  tliat  no  question  of  election  would  arise  if  there  were  ornaments  which  she 
wore  and  over  which  tlie  testator  has  a  disposing  power  other  than  his  wife's  stridhan 
ornaments  which,  strictly  speaking,  would  not  come  within  the  description — Bai  Manvhai  v. 
Dosa  Mararti.  I.  L.  R.,  15  Bom..  447. 

If  a  testator  having  a  partial  interest  in  a  property  disposes  of  the  whole  to  the  owner  of 
the  part,  the  legatee  must  elect— 3/ j7/cr  V.  77««r7oorf,  33  Beav..    496:  see    Wilkinson    v.    Dent, 
•  L.  R.,  6  Ch.,  339. 

In  England  it  appears  to  be  now  settled  tliat  tlie  principle  governing  the  doctrine  of 
election  is  compensation,  not  forfeiture  ;  see  1  Jarm..  417.  and  the  cases  there  cited  ;  Rogers 
V.  Jones,  L.  R.,  3  Ch.  D.,  688  ;  see  Pickersgill  v.  Rodger,  L.  R.,  5  Ch.  D..  171.  Under  this 
Bection.  however,  the  legatee,  who  is  put  to  his  election  and  elects  against  the  will,  forfeits  all 
benefit  under  the  will. 

The  intention  of  the  testator  to  dispose  of  the  property  which  is  not  his  own  should  be 
clear:  the  intention  must  appear  by  demonstration  plain  by  necessary  implication  (Rancliffe 
V.  Parkyns,  6  Dow.,  149,  per  Lord  Eldon  ;  Williams  on  Executors.  1305:  1  Jarm..  428): 
and  that  intention  must  in  all  cases  appear  by  the  will  itself  (per  Lord  Langdale.  M.  R.. 
in  Clemenfson  v.  Gandy,  1  Keen.,  309),  parol  evidence  being  inadmissible  for  the  purpose  of 
showing  it — Stratton  v.  Rert,  1  Ves..  285. 

To  raise  an  inference  of  election,  it  is  not  snflficient  that  the  person  knew  of  the  instru- 
ment giving  it.  He  must  know  also  of  his  right  to  elect— -l/orf/a;;  v.  F.dwnrd^.  1  Bli..  X.  S., 
140. 

A  release  of  a  debt  due  from  a  third  person  to  a  legatee  will  put  the  latter  to  his  election — 
Synge  v.  Symje.  L.  R.,  15  Eq..  389,  on  appeal.  L.  R..  9  Chan..  128.  A  devise  or  bequest,  how- 
ever, upon  condition  that  the  devisee  or  legatee  parts  with  his  own  proiJerty,  does  not  put  the 
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legatee  to  elaction—M iddleton  v.  Windross,  L.  R.,  1(1  Eij.,  212.  No  election  ariKcs  uliere  the 
property  in  question  is  not  acquired  until  after  the  death  of  the  testator  {(.'re.i.sel  v.  Swtnhoe, 
L  R  7  Eq.  291:  Howdh  v.  Jenkins,  2  J.  and  H.,  7(»fi)  ;  nor  is  there  any  election  between 
what  a  man  takes  under  a  will  and  what  he  takes  under  a  derivative  i\i\v—('<ir(,n  (Lady)  v. 
Pulttney,  2  Ves.,  544;  3  Ves.,  384. 

It  seems  that  parol  evidence  is  not  admissible  for  the  ijurpose  of  raising  a  ease  of  election. 
Thus  i)arol  evi<len('e  will  not  be  received  to  sliow  that  the  testator  had  suppose<l  liimself  the 
absolute  owner  of.  and  intended  to  include  tlie  same  in  the  residuary  becjuest.  certain  property 
in  which  he  had  only  a  life -interest,  for  the  pur])ose  of  raismg  a  case  of  election  against  a 
legatee  under  the  will,  who  also  took  an  interest  in  sucii  i.roperty  under  the  settlement— 
cfemenlson  v.  Candy,  I  Keen.,  309  ;  see  1  Jarm.,  428  ;  and  Stmtton  v.  Hart,  1  Ves.,  285. 

In  order  to  raise  a  case  of  election  there  must  be  a  personal  com ])etency  on  tiie  part  of 
the  author  of  the  attempted  disposition,  as  tlie  doctrine  is  foi.n.led  on  intention,— /.e.,  a 
disposing  intention,    not  an  intention  to  put  the  owner  to  Ins  election,  which  sui)poses  such 

intention— 1  Jarm.,  418.  .,   .,        •  ..  i        i         f  i.i 

\  person  is  not  bound  to  elect  until  the  circumstances  and  value  of  the  properties 
between  which  he  has  to  elect  are  known  to  \i\m— Dillon  v.  Parker,  1  Sw.,  382  (n);  Newman  v. 
i«i,  1  Bro.  C.  C.  18(i  ;  Whistler  v.  Wel>stn  2  Ve.., ^11  :  Hend.r  v  /?-.<  3  P  W.,  123 
(n)  An  election  under  a  misconception  of  the  extent  of  claims  on  the  fund  elected  is  not 
conclusive— Xirfwev  v.  Coussmaker,  12  Ves.,  136.  In  order  to  ascertain  the  value  of  the  funds 
a  kx^atee  is  entitled  to  have  all  necessary  accounts  ta.ken—Buttricke  v.  Broadhurst,  3  Bro. 
C  C  88  •  1  Ves.,  171  :  Pussey  v.  Desbouverie,  3  P.  Wms.,  315  :  see  note  to  Ddlon  v.  Parker, 
1  Wan.,  381  :  see 'also  s.  173,  i«/rrt.  i    ^i        ^, 

\s  to  what  constitutes  an  election,  the  questions  are,  whether  the  parties  acting  or 
acQuiescin<^  were  aware  of  their  rights  ;  whether  they  intended  election ;  whether  they  can 
restore  the^individual  affected  bv  the  claim  to  the  same  situation  as  if  the  acts  had  never  been 
performed— see  s.  175,  infra  ;  Williams  on  Executors,  10th  Edn.,  1186. 

Election  may  be  implied  from  circumstances— D?Moji  v.  Parker,  1  Swan.,  359  :  Spread  v. 
Moraan  11  F  of  L.,  588.  As  to  what  acts  of  acceptance  or  acquiescence  constitute  an 
implied  election  ;  see  kumbold  v.  Rumbold,  3  Ves.,  65  ;  Simpson  v.   Vickers,  14  Ves.,  341. 

Where  there  are  several  next-of-kin,  each  of  them  may  have  a  separate  right  of 
election-  but  neither  the  election  of  the  majority,  nor  that  of  the  heir  and  administrator, 
will  bind  the  othev^—Fytche  v.  Fytche,  L,  R.,  7  Eq..  494.  Where,  however,  the  presumption 
of  election  is  raised,  it  is  binding  upon  those  who  claim  under  the  person  electing— Z)n(Y/r  v. 
Maitland,   L.  R.,  2  Eq.,  834;  Paramada  Dassi  v.  Lukhi  Naram  .Miller,  1.  L.  R.,  12  Cal.,  60. 

In  Grissel  v.  Swinhoe  (L.  R.,  7  Eq.,  291),  the  testator,  who  was  entitled,  under  a  settlement 
suhiect  to  a  life-interest,  to  a  moiety  of  a  fund,  by  will,  after  reciting  (erroneously)  that  he 
was  under  the  settlement  ' '  subject  to  the  trusts  therein  contained  ' '  entitled  to  the  whole, 
purported  to  bequeath  the  whole,  and  gave  one  moiety  to  the  husband  of  the  lady  who  was 
really  entitled  under  the  settlement  to  a  moiety  of  the  fund,— it  was  held,  that  the  husband, 
who  had  become  his  wife's  administrator,  was  not  bound  to  elect  between  the  legacy  and  his 
wife's  moiety. 

For  further  information  on  this  subject,  see  Williams  on  Executors,  10th  Edn..  Vol.  I, 
pp.  495,  585,  713,  and  Vol.  II,  pp.  1178,  1187  and  1114,  et  seq. 

168.     The  interest  so  relinqiiislied  shall  devolve  as  if  it  had  not  been  dis-  • 
posed  of  by  the  will  in  favour  of  the  legatee,  subject, 
©st^^ennquished^^by     nevertheless,  to  the  charge  of  making  good  to  the  dis- 
the  owner.  appointed  legatee  the  amount  or  value  of  the  gift  at- 

tempted to  be  given  to  him  by  the  will. 

This  section  applies  to  Hindus,  etc.,  under  the  Hindu  Wills  Act,  s.  2. 

Where  the  legatee  elects  against  the  will,  in  India  he  forfeits  all  interest  under  it ;  see 
note  to  last  section. 

169.  This  rule  will  apply  whether  the  testator  does 
to'^Ms^owneSp^im^  or  does  not  believe  that  which  he  professes  to  dispose 
material.  pf  ]yy  J^Jg  ^JH  to  be  his  OWn. 

Illustrations. 

(a)     The  farm   of  Sultanpur  was  the  property  of  C.     A  bequeathed  it  to 
B   giving  a  legacy  of  1,000  rupees  to  C.     C  has  elected  to  retain  his  farm  of 
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Sultanpur,  which  is  worth  8(X)  rupees.  C  forfeits  his  legacy  of  1,000  rupees,  of 
which  8(X)  rupees  goes  to  B.  aud  the  remaiuing  200  rupees  falls  iuto  the  residuary- 
bequest,  or  devolves  according  to  the  rules  of  intestate  succession,  as  the  case 
may  be. 

(6)  A  bequeaths  an  estate  to  B  in  case  B's  elder  brother  (who  is  married 
and  has  children)  shall  leave  no  issue  living  at  his  death.  A  also  bequeaths  to 
C  a  jewel,  which  belongs  to  J5.  B  must  elect  to  give  up  the  jewel,  or  to  lose  the 
estate. 

Illustrations  (b)  and  (c)  recognize  the  rule  of  English  law.  tliat  tlie  (loftrine  of  election 
api>lies  in  the  case  of  contingent  interests — See  Wii^on  v.  Toictt.shtnid,  2  Ves..  (i93  ;  and  note 
to  s.  1()7,  supra. 

(c)  A  bequeaths  to  B  1,000  rupees,  and  to  C  an  estate  whicli  will,  under 
a  settlement,  belong  to  B  if  liis  elder  brother  (who  is  married  and  has  children) 
shall  leave  no  issue  living  at  his  death.  B  must  elect  to  give  up  the  estate,  or 
to  lose  the  legacy. 

(d)  A.  a  person  of  the  age  of  Sd,  domiciled  in  British  India,  but  owning 
real  property  in  England,  to  which  C  is  heir-at-law,  bequeaths  a  legacy  to  C, 
and  subject  thereto  devises  and  bequeaths  to  B  '  all  his  property,  whatsoever 
and  w'heiesoever,"  and  dies  under  21.  The  real  property  in  England  does 
not  pass  by  the  will.  C  may  claim  his  legacy  without  giving  up  the  real  pro- 
perty in  England. 

The  real  property  in  this  illusti-ation  (d)  does  not  pass,  because  such  )iro]ierty  is  soverned 
by  the  lex  rei  sitce,  and  the  testator  was  an  infant  according  to  English  law. 

This  section  applies  to  Hindus,  etc.,  under  the  Hindu  ^yills  Act,  s.  2. 
See  Whistler  v.  Wchsttr,  2  Ves.,  371  ;    Welhy  v.  Welby,  2  V.  and  B.,  199. 

The  doctrine  of  election  is  not  api^licable  when  the  bequest  is  invalid  on  account  of 
incapacity  to  bequeath  bj'  reason  of  infancy  or  coverture — Hearle  v.  Greenhank,  3  Atk.,  69. 
i>ee  Blaiklork  X.  Grivdle.  h.  R.,  7  Eq.,  215:  ^Villianls  on  Executors.  10th  Edn.,  1184.  See 
Cooper  V.  Cooper,  L.  R.,  7  H.  L.,  53  ;  per  Lobd  Caikns.  As  to  the  personal  competency  of  the 
testator,  see  note  to  s.  167. 

The  only  question  is,  whether  the  testator  meant  the  property  to  go  in  the  manner 
indicated  hy  him— Thelltison  v.  Woodford,  13  Ves..  22).  "The  Court  will  not  speculate  on 
what  he  would  have  done  if  he  had  known  one  thing  or  another  "  —  Whistler  v.  Weh.sfer, 
2  Ves.,  370,  per  Lord  Alvanlky.     See  In  re  Brooksbanl;  34  Cli.  D.,  163. 

Beque.st  for  a  man's  I/O-     A  bequest  for  a  man's  benefit  is,   for  the 

fo^^^tbi'Turpf^e'^lS     purpose  of  election,  the  same  thing  as  a  beqnest  made 
election.  to  himself. 

lUustration. 

The  farm  of  Sultanpur  Khurd,  being  the  property  of  B,  A  bequeathed  it  to 
C,and  bequeathed  another  farn)  called  Sultanpur  Buzurg  to  his  own  executors, 
with  a  direction  that  it  shonld  be  sold  and  the  proceeds  applied  in  payment  of 
B' s  debts.  B  must  elect  whether  he  will  abide  by  the  will  or  keep  his  farm  of 
Sultanpur  Khurd  in  opposition  to  it. 

This  section  applies  to  Hindus,  etc.,  under  the  Hindu  Wills  Act,  s.  2. 

,  „  J    .   .  171.     A  person  taking  no  benefit  directly  under 

A  person  deriving  a        .  n     r     .    j      •    •  1/2.  j        m.    •    j-    ^1 

benefit  indirectly  not     the  Will,  but  derivmg  a  benefit  under  it  indirectly,  is 

put  to  his  election.  x        ^  *.     i,-       1     ^• 

not  put  to  his  election. 

H,  SA  Ki 
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Illustration. 

The  lands  of  Sultanpur  are  settled  upon  C  for  life,  and  after  liis  death  upon 
b,  his  onlv  child.  A  bequeatlis  the  lands  of  8ultanpur  to  B.  and  1.000  rupees 
to  C.  C  dies  intestate,  shortly  after  the  testator  and  without  having  made  any 
election.  D  takes  out  administration  to  C.  and  as  administrator  elects  on 
behalf  of  C"s  estate  to  take  under  the  will.  In  that  capacity  he  receives  the 
legacy  of  1.000  rupees,  and  accounts  to  B  for  the  rents  of  the  lands  of  Sultan- 
pur  which  accrued  after  the  death  of  the  testator  and  befoie  the  death  of  C: 
In  his  individual  character  he  retains  the  lands  of  Sultanpur  in  opposition  to 
the  will. 

See  Grissd  v.  Sivinhoe,  L.  K..  7  Eq.,  2i>l  :  and  Cooper  v.  Cooper,  li.  Pi.,  (i  ("li.  D.,  21, 
and  L.  R.,  7  H.  L..  53. 

This  section  applies  to  Hindus,  etc.,  under  the  Hindu  Wills  Act.  s.  2. 

The  doctrine  of  election  does  not  preclude  a  party  claiming  by  the  will  from  enjoying  a 
derivative  interest  to  which  he  is  entitled  at  law  under  a  legal  estate  taken  in  opposition  to  the 
•will.  Thus,  in  England,  a  man  may  be  tenant  by  courtesy  of  an  estate-tail  held  by  his  wife 
in  opposition  to  a  will  under  which  lie  accepts  a  legacy — Williams  vn  Executors,  10th  Edn., 
1183. 

A  person  taking  un-  172«     A    person    who    in  his  individual  capacity 

der  a  will  in  his  in di-     takes  a  benefit  under  the  will,  mav  in  another  character 
vidual  capacity  may,  .  .   .  i         ^ii 

in  another  character.      elect  to  take  in  opposition  tO  the  WUl. 
elect  to  take  in  oppo- 
sition to  it. 

1  Illustration. 

The  estate  of  Sultanpur  is  settled  upon  A  for  life,  and  after  liis  death  upon 
B.  A  leaves  the  estate  of  Sultanpur  to  B,  and  2,000  rupees  to  B  and  1.000 
rupees  to  C,  who  is  Bs  only  child.  B  dies  intestate,  shortly  after  the  testator, 
without  having  made  an  election.  C  takes  out  administration  to  B,  and  as 
administrator  elects  to  keep  the  estate  of  Sultanpur  in  opposition  to  the  wall, 
and  to  relinquish  the  legacy  of  2.000  rupees.  C  may  do  this,  and  yet  claim 
his  legacy  of  1,000  rupees  under  the  will. 

Exception  to  the  six  last  rules. — Where  a  particular  gift  is  ex])ressed  in  the 
will  to  be  in  lieu  of  something  belonging  to  the  legatee,  wdiich  is  also  in 
terms  disposed  of  by  the  will,  if  the  legatee  claims  that  thing,  he  must 
relinquish  the  particular  gift,  but  he  is  not  bound  to  relinquish  any  other 
benefit  given  to  him  by  the  wall. 

Illustration. 

Under  A's  marriage-settlement  his  wiie  is  entitled,  if  she  survives  him, 
to  the  enjoyment  of  the  estate  of  Sultanpur  during  her  life. 

A  by  his  will  bequeaths  to  his  wife  an  annuity  of  200/.  during  her  life,  in 
lieu  of  her  interests  in  the  estate  of  Sultanpur.  wdiich  estate  he  bequeaths  to  his 
sou.  He  also  gives  his  wife  a  legacy  of  1.000/.  The  widow  elects  to  take  what 
she  is  entitled  to  under  the  settlement.  She  is  bound  to  relinquish  the  annuity, 
but  not  the  legacy  of  1,000/. 

This  section  applies  to  Hindus,  etc.,  umler  tiie  Hindu  Wills  Act,  s.  2. — See  Prdinadu   Dj  •. 
V.  Lulchi  Narain  MiUcr,  I.  L.  R.,  12  Cal.,  CO. 
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173.     Acceptance  of  a  benefit  given  by  the  will  constitutes  an  election 
When  acceptance  of     ,^>;  *^®  J^P^^^  *«  ^^ke  under  the  will,  if  he  has  know- 
a  benefit  given  by  a     ledge  ot  his  right  to  elect,  and  of  those  circumstances 
eiection°totakem«ier     which  would  influence  the  judgment  of  a  reasonable' 
*^®  ^*"  man  in  making   an   election,  or   if   he    waives  inquiry 

into   the  circumstances. 

Illustrations. 

(a)  .4  is  owner  of  an  estate  called  Sultanpur  Khurd,  and  has  a  life-inter-' 
est  in  another  estate  called  Sultanpur  Buzurg,  to  which,  upon  his  death,  his- 
son  B  will  be  absolutely  entitled.  The  will  of  A  gives  the  estase  of  Sultanpur 
Kliurd  to  B.  and  the  estate  of  Sultanpur  Buzurg  to  C.  B,  in  ignorance  of  his 
own  right  to  the  estate  of  Sultanpur  Buzurg,  allows  C  to  take  possession  of  it. 
and  enters  into  possession  of  the  estate  of  Sultanpur  Khurd.  B  has  not 
confirmed  the  bequest  of  Sultanpur  Buzurg  to  C.  .', 

{b)     B.  the  eldest  son  of  A,  is  the  possessor  of  an  estate  called  Sultanpur. 

A  bequeaths  Sultanpur  to  C,  and  5  the  residue  of  A's  property.     B,  havincr 

been  informed  by  A's  executors  that  the  residue  will  amount  to  5,000  rupees, 

allows  C  to  take  possession  of  Sultanpur.     He  afterwards  discovers  that  thtv 

residue  does  not  amount  to  more  than  500  rupees.     B  has  not  confirmed  the 

bequest  of  the  estate  of  Sultanpur  to  C. 

Tliis  section  applies  to  Hindus,  etc.,  under  the  Hindu  Wills  Act.  s.  2. 

This  section  is  in  accordance  witJithe  case  of  Worthington  v.  Wiginton  (20  Bear..  67),  that' 
where  there  is  full  knowledge,  election  may  he  presumed  from  acqiriescence. — See  Ardesoife  \  ' 
Bennet,  2  Dick..  463  :  Deirar  v.  Ma.itlund,  L.  R.,  2  Eq.,  834. 

Election  is   a  question  of  intention,  and  may  be  inferred  from  acts — Edwards  v.  Morgan, 
1  Bli.,  X.  S.,  401.     In  England,  in  the  case  of   Sopwifh   v.  Maughan   (30   Beav..    2.'^5).    where 
the  legatee  had  been  in  receipt  of  a  provision  under  the  will  for  sixteen  years,  beinc  ignorant'- 
of  his  right  to  elect,  it  was  heUl,  that  he  was  not  estopped.     Under  the   next   section  'of  this' 
Act,  however,  knowledge  or  waiver  of  enquiry  will  be  presumed  after  two  years. 

Where  the  person  who  has  to  elect  between  two  estates  is  in  possession  of  both,  no  presump- 
tion of  election  can  be   drawn  from   the    fact   that    he   continues    in   posses'*ion Padburv  v 

Clad;  2  Mac.  and  G.,  298  :  Sprcftd  v.  Morgan,  11  H.  L.  C,  588. 

Unless   "  the  circumstances  which  would  influence  the  judgment  of  a  reasonable  man  in 

making  an  election  "  are  known  to  the  person  making  tiie  election,  it  will  not  be  binding 

Dillon  V.  Parker,  1  Swanst.,  382   (n).     A  party  bound  to  elect  is  entitled  to  know  the  circiun- 
stances  and  value  of  the  properties  and  the  extent  of  claims  if  any  upon  it  (Wakf   v.  Wake 

1  Ves.,  335  :  Dillon  v.  Parktr.  1  Swanst..  382  [n)  -.  and  in  England,  might  sustain  a  bill  to  have' 
all  necessary  accounts  taken — Williams  on  Executors.  lOth    Edn.,  11S7. 

174.     Such  knowledge  or  waiver  of  enquiry  shall,  in  the  absence  of  evi-' 
Presumption     aris-     dence  to  the  contrary,  be  presumed  if  the  legatee  has 
by^  iegatee^"fo?°lwo     enjoyed  for  two  years  the  benefits  provided  for  him  by' 
y®*^^-  the  will  without  doing  any  act  to  express  dissent. 

This  section  applies  to  Hindus,  etc.,  xinder  the  Hindu  Wills  Act,  s.  2.  , 

The  presumption  under  tliis  section  may  of  coxuse  be  rebutted.  When  it  arises,  it  would 
seem  to  be  binding  upon  those  claiming  under  the  person  electing — Deivar  v.  Maitland,  L.  R 

2  Eq.,  834  ;  Pramadu  Dasi  v.  Lukhi  Narain  MiiUr,  I.  L.  R.,  12  CaL,  60. 

In  cases  where  the  person  bound  to  elect  has  died  soon  after  the  death  of  the  testator,  the 
Court,  in  the  absence  of  evidence,  in  deciding  whether  there  has  or  has  not  been  an  election,  will 
be  influenced  by  the  consideration  whether  it  was  for  the  benefit  of  the  person  entitled  to'  elect 
or  disclaim — See  Harris  v.  Watkins.  2  K.  and  J.,  473.  ■  ! 

It  is  to  be  observed  tliajt  th§  period  of  two  years  limited  by  this  sectioo  is  a  period  of  actual 
-enjoyment  of  the  benefits  provided  by  the  will. 
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175.  8uch  knowledge  or  waiver  of  enquiry  may  be  inferred  from  any 

act  of  the  legatee  which  renders  it  impossible  to  place 

Confirmation  of  be      the   persons   interested  in   the   subject-matter   of    the 

quest  by  act  of  lega-     ^^^^^^^  j^^  ^1^^  ^^^^^  condition  as  if'  such   act  had   not 

been  done. 

Illustration. 

A  bequeaths  to  B  an  estate  to  which  C  is  entitled,  and  to  C  a  coal  mine. 
C  takes  possession  of  the  mine,  and  exhausts  it.  He  has  thereby  confirmed  the 
bequest  of  the  estate  to  B. 

This  bection  applies  to  Hindus,  etc.,  under  the  Hindu  Wills  Act,  s.  2. 

176.  If  the  legatee  shall  not,  within  one  year  after  the  death  of  the 
When  testator's  re-     testator,  signify  to  the    testator's    representatives    his 

presentatives ^^^may     intention  to  confirm  or  to  dissent  from  the  will,  the 

eiect!^^°  representatives    shall,    upon    the    expiration    of    that 

Deriod  require  him  to  make  his  election  ;  and  if  he  does  not  comply  with  such 

ESffect  of   non-com-     requisition     within     a    reasonable   time   after   he    has 

piiance  with  their  re-     received   it.    he    shall    be    deemed    to    have  elected   to 
quest  within  a  reason- 

able  time.  conhrm  the  Will. 

This  section  applies  to  Hindus,  etc.,  under  the^Hindu  Wills  Act,  s.  2. 

^       pf  177.     In  case  of  disability,  the  election  shall  be 

election   In    case    of     postponed    until    the   disability   ceases,   or   until    the 
disability  election  shall  be  made  by  some  competent  authority. 

This  section  applies  to  Hindus,  etc.,  under  the  Hindu  Wills  Act,  s.  2. 

In  England,  the  usual  practice,  in  case  of  infants  who  are  incapable  of  electing,  is  to  direct 
enauiry  'whether  it  is  to  the  advantage  of  the  infant  to  elect  or  disclaim — See  Brown  v. 
Brown,  L.  R.,  2  Eq.,  481-486. 


PART    XXVIII.* 
OF  GIFTS  IN  CONTEMPLATION  OF  DEATH. 

178.     A  man  may  dispose,  by  gift  made  in  contemplation  of  death,  of  any 

Property     transfer-     moveable  property  which  he  could  dispose  of  by  will 

able  by  gift  made  in     ^  g[{i  jg  g^ifi  to  be  made  in  contemplation  of  death, 

death^^^  where  a  man  who  is  ill  and  expects  to  die  shortly  of  his 

illness,  delivers  to  another  the  possession  of  any  move- 
tobe made^in^contem  able  property  to  keep  as  a  gift  in  case  the  donor  shall 
piation  of  death.  ^jg  ^f  ^^isit  illness.     Such  a  gift  may  be  resumed  by 

the  giver.     It  does  not  take  effect  if  he  recovers  from 
Such  gift  resumabie.     ^j^^  iUness  during  which  it  was  made  ;  nor  if  he  survives 
When  it  fails.  ^]^q  person  to  whom  it  w^as  made. 

Ilhistrations. 

(a)     A  being  ill,  and  in  expectation  of  death,  delivers  to  B,  to  be  retained 
by  him  in  case  oi  A^s  death — 

*  Thie  part  does  not  apply  to  Hindus,  etc. — See  Act  XXI  of  1870. 
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A  watoli  : 

A  bond  granted  by  C  to  A  : 

A  bank  note  : 

A  promissory  note  of  the  Government  of  India  endorsed  in  blank  : 

A  bill  of  exchange  endorsed  in  blank  : 

Certain  mortgage- deeds  : 

A  dies  of  the  illness  during  which  he  delivered  these  articles  : 

^is  entitled  to — 

The  watch  : 

The  debt  secured  by  Cs  bond  : 

Ee  Patterson,  10  Jur.  (N,  S.),  578. 

The  bank  note  : 

Miller  v.  Miller,  3  P.  W.,  356. 

The  promissory  note  of  the  Government  of  India  : 
The  bill  of  exchange  : 

Qucere. — Whether  a  bill  of  exchange  payable  to  order  or  not  endorsed  may  be  the  subject 
of  a  valid  donatio  mortis  causa — See  Veal  v.  Veal,  27  Beav.,  303. 

The  money  secured  by  the  mortgage-deeds. 

Ditffield  V.  Hicks,  I  Bli.,  N.  S.,  497. 

(6)  A  being  ill,  and  in  expectation  of  death,  delivers  to  B  the  key  of  a 
trunk  or  the  key  of  a  warehouse  in  which  goods  of  bulk  belonging  to  A  are 
deposited,  with  the  intention  of  giving  him  the  control  over  the  contents 
of  the  trunk,  or  over  the  deposited  goods,  and  desires  him  to  keep  them  in  case 
of  .4' 5  death.  A  dies  of  the  illness  during  which  he  delivered  these  articles. 
B  is  entitled  to  the  trunk  and  its  contents,  or  to  A's  goods  of  bulk  in  the 
warehouse. 

See  Jones  v.  Selbi/,  Pr.  Ch.,  300 ;  Smith  v.  Smith,  2  Str.,  953. 

(c)     A  being  ill,  and  in  expectation  of  death,  puts  aside  certain  articles 

in  separate  parcels,  and  marks  upon  the  parcels  respectively  the  names  of  B 

and  C.     The  parcels  are  not  delivered  during  the  life  of  A .     A  dies  of  the  illness 

during  which  he  set  aside  the  parcels.     B  and  C  are  not  entitled  to  the  contents 

of  the  parcels. 

Bunn  V.  Markham,  7  Taunt.,  224. 

This  section  does  not  apply  to  Hindus,  etc.,  see  Hindu  Wills  Act  (XXI  of  1870).  Mr.  W.  C. 
Bonnerjee,  in  his  edition  of  the  Hindu  Wills  Act,  says,  there  appears  to  be  nothing  in  Hindu  law 
relating  to  danatio  mortis  causa.  See  the  remarks  of  Pkacock,  C.  J.,  in  Kitmara  Upendra  Krish- 
na Deh  V.  Nabin  Krishna  Base,  3  B.  L.  R.,  O.  C  113 ;  see  also  Snddasook  Kootan)  v.  Bam  Chun- 
der,  I.  L.  R.,  17  Cal.,  620. 

The  section  follows  tlie  law  in  England  as  to  gifts  made  in  contemplation  of  death,  or 
donationes  inortis  causa.  ;  Blount  v.  Burrow,  1  Ves.,  546  ;  Miller  v.  Miller,  3  P.  W.,  356  ;  Ward 
Turner,  2  Ves.  Sen.,  431. 

The  burden  of  proof  is  on  the  donee  to  show  that  the  gift  was  made  in  contemplation  of 
death — Cosnahan  v.  Grice,  15  Moore's  P.  C,  215. 

Any  kind  of  property  which  passes  by  delivery  may  be  the  subject  of  a  donatio  mortis  causa, 
— e.q.,  money-bonds,  bills,  policies  of  insurance.  See  Shanley  v.  Harvei/,  2  Ed.,  126  :  Duffleld 
V.  Elwes,  1  Bli.,  N.  S.,  497  :  Veal  v.  Veal,  27  Beav.,  303  :  Witt  v.  Amiss,  1  B.  and  S.,  109.  A 
cheque  drawn  by  tlie  donor  may  be  a  valid  donatio  mortis  causa,  but  it  must  be  paid  before  the 
donor's  ile-Ath— Hewitt  v.  A'aye,'  L.  R.,  6  Eq.,  198  ;  see  Beak  v.  Beak.,  L.  R.,  13  Eq.,  489. 

Stock  wliich  does  not  pass  by  delivery,  cannot,  in  England,  be  subject  of  a  donatio  mortis 
causa — Ward  v.  Turner,  2  Ves.  Sen.,  431.  This  section  appears  to  be  wider  than  the  English 
law  in  this  respect,  tliat  it  declares  that  any  movable  property  which  the  donor  could  dispose 
of  by  will,  may  be  tlie  subject  of  a  donatio  mortis  causa.     It  seems,  however,  to  contemplate  the 


!2"4'6  :"i-r    ■:,.    >>!IICCBSST0N    ACT.  [PART  XXIX. 

gift  being  made  by  delivery :  see  illust.  (c).  In  England  there  must  be  delivery  by  the  donor 
(Thompson  v.  Heffcrynan,  4  Dr.  War.,  285);  but  constructive  delivery  will  be  sufficient;  see 
Farquharson  v.  Cave,  2  Coll.,  356  ;  see  illust.  (l>).  The  delivery  must  be  absolute — Beddel  v. 
Dobree,  10  Sim.,  244. 

The  gift  cannot  be  revoked  by  •will  (Jones  v.  Sdhi/.  Pr.  Ch..  300).  though  it  may  be  satisfied 
by  a  legacy,  ibid.     It  is  subject  to  the  donor's  debts — Tate  v.  Leithead,  Kay.,  058. 

To  constitute  a  donatio  mortis  causa  there  must  be  three  attributes  : — 

1.  The  gift  must  be  with  a  view  to  the  donor's  death. 

2.  It  must  be  conditioned  to  take  effect  only  on  the  death  of  the  donor  by  liis  existing 
disorder. 

3.  There  must  be  delivery  of  the  subject  of  the  donation. 

For  further  particulars  under  the  English    law.    see   Williams    on    Executors,    Utth    Edn.. 
Vol.  I,  p.  590  et  stq. 


PART  XXIX 

OF  GRANT  OF  PROBATE  AND  LETTERS  OF  ADMINISTRATION. 

179.     The  executor  or  admini.strator,  as  the  case  may  be,  of  a  deceased 
Character  and  pro-     person,  is  his  legal  representative  for  all  purposes,  and 
or'^^ministrator'^'^as     ^^1  the  property  of  the  deceased  person  vests  in  him  as 
such'.  such. 

This  section  is  incorporated  in  the  Probate  and  Administration  Act  (Vof  1881).  being 
s.  4  of  that  Act.  Section  4  of  that  Act,  however,  contains  a  proviso,  which  is  new.  saving  the 
rights  of  the  members  of  a  joint  Hindu  family. 

The  Court  of  Wards  is  not  a  'person'  to  whom  probate  or  administration  can  be  granted. — 
I.  L.  R.,  25  Cal.,  795  ;  but  see  Goods  of  T.  N.  Bisivas,  10  C.  W.  N.  p.  241. 

Krishna  KinJcar  Ray  v.  Eai  3Iohun  Ray,  I.  L.  R.,  14  Cal.,  37,  cited  under  s.  187  of  the  Act. 

In  re  Madhavji,  I.  L.  R.,  6  Bom.,  460. — Probate  limited  to  part  of  the  estate  cannot  be 
granted  in  cases  wliere  under  s.  179  the  whole  estate  vests  in  an  executor. 

Bai  Harkor  v.  ManeMal  Rasikdas,  I.  L.  R.,  12  Bom.,  621. — Held  that  s.  179  did  not  apply 
60  far  as  it  related  to  property  oxitside  Bombay.     (See  details  of  report  in  this  case.) 

Sarat  Chandra  Banerjee  v.  Bhupendro  Nath  Bose,  I.  L.  R.,  25  Cal.,  106. — Held  that  an  exe- 
cutor under  a  Hindu  will  before  Hindu  Wills  Act  came  into  force  was  not  in  the  same  position 
as  an  English  executor  under  an  English  will  and  property  did  not  vest  in  him  but  that  he 
held  it  as  manager  only. 

Jehangir  Rustomji  Diverlia  v.  Bai  Kukihai,  I.  L.  R..  27  Bom.,  281. — Hdd  that  an  executor 
who  had  not  proved  the  will  was  entitled  to  call  for  an  inventory  and  account  from  those  who 
had  and  that  under  s.  179  the  property  vested  in  the  applicant  as  executor. 

De  Souza  v.  Secretary  of  State,  12  B.  L.  R.,  423. — Held  that  an  executor  of  an  executor  in 
India  is  not  a  derivative  executor  and  that  propertj'  which  a  deceased  iield  as  executor  does 
not  vest  in  his  executor  or  administrator. 

De  Silva  v.  De  Silva,  I.  L.  R.,  27  Bom.,  10.3.— One  Anna  De  Siiva  died  nitestate  in  May  1889. 
leaving  her  surviving  a  minor,  her  husband  and  a  daughter  who  died  in  infancy.  Previous  to 
her  death  she  had  purchased  certain  property  and  the  deed  was  in  her  name.  In  1893  her  iius- 
band  handed  over  deeds  to  Graham  &  Co.  stating  that  his  wife  was  a  mere  trustee  of  it  and  the 
beneficial  interest  was  in  him.  On  18th  September  1893,  he  executed  a  deed  of  conveyance. 
In  November  1893  one  .J.  F.  N.  Graham  obtained  a  limited  grant  to  estate  of  Anna  De  Silva. 
Subsequently  Graham  &  Co.  sold  propertj^  and  J.  F.  X.  Graham  joined.  In  19tt2  plaintiff  as 
eon  and  heir  filed  a  suit  to  recover  his  share  claiming  that  it  belonged  absolutely  to  his  motlier. 
Held  that  assuming  property  did  belong  to  Anna  De  Silva,  the  second  defendant  had  ac(juired 
an  indefeasible  title  to  it  by  virtue  of  conveyance  in  wliich  administrator  joined.  Her  interest 
had  vested  in  her  administrator  who  under  s.  269  had  power  to  dispose  of  it  as  lie  might  think 
fit. 

Delaney  v.  Rohamal  Ali,  I.  L.  R.,  32  Cal.,  710. — Wliere  probate  of  a  will  has  been  grant«il 
the  executor  is  bound  to  prove  his  title  in  order  to  bring  a  suit  to  do  which  in  case  of  dispute  he 
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must  file  not  merely  a  copy  of  the  grant   but  also  a  copy  of  the  will  attached"  to  it  and  the 
two  together  form  the  probate  as  defined  by  s.  3.  '' 

Fatima  x.  Essa,  I.  L.  R.,  7  Bom.,  266. — An  executor  of  the  will  of  a  Mahomedan  cannot 
claim  to  represent  the  estate  of  his  testator  until  he  has  taken  out  probate. 

Hindu  Law. — Letters  of  administration  granted  by  the  late  Supreme  Court  to  Hindus  con- 
veyed no  more  estate  than  what  by  the  Ecclesiastical  law  of  England  vested  in  the  Ordinary  or 
the  administrator, — that  is  to  say,  personal  estate  only.  The  Succession  Act  and  the  Hindu 
Wills  Act  expressly  excluded  Hindus  from  the  operation  of  the  provisions  in  the  first  of  these 
Acts  relating  to  administration  save  those  respecting  administration  with  a  will  annexed.  The 
Certificate  Act  (XXV'II  of  1860,  now  repealed)  went  even  further  to  limit  the  effect  of  a  certifi^ 
cate  in  the  nature  of  administration  granted  by  the  Mofussil  Courts  to  Hindus  under  the  provi- 
sions of  that  Act — Kadumhince  Dossee  v.  Koylash  Kaminee  Dossee,  I.  L.  R..  2  Cal.,  431  :  pet 
Kennedy,  J.  (p.  443),  see  Aivkinfce  v.  J/ee  Nay,  8  W.  R.,  1 ;  Sevmthia  Pillai  v.  Mootoosawmy 
ibid,  2.  In  the  first  of  these  cases  a  Hindu  widow  wiio  had  obtained  letters  of  administration 
from  the  High  Court  to  the  estate  of  her  husband,  who  had  left  a  minor  son,  was  held  not.  to 
be  entitled  in  such  character  to  maintain  a  suit  in  respect  of  immovable  iiropertj-  left  by  the 
deceased. 

Prior  to  the  Probate  and  .Administration  Act,  in  cases  to  wliich  tlie  Hindu  Wills  Act  and  th^ 
Indian  Succession  Act  did  not  apply,  probate  could  only  be  granted  luider  the  Supreme  Court 
and  High  Court  Charters  :  but  the  representative  status  conferred  by  such  grant  fell  far  short 
of  that  conferred  by  similar  grants  in  the  case  of  deceased  European  Britisli  subjects.  In  the 
case  of  wills  of  Hindus,  probate  conferred  no  right  of  property  analogous  to  the  estate  or  inter- 
est conferred  upon  an  English  executor.  In  the  case  of  Jni/kali  v.  Sibnath  [2  B.  L.  R.  (0.  C), 
1]  Phear,  .].,  in  1866,  before  the  Hindu  Wills  Act,  thus  expressed  himself  :  "I  suppose  it  is 
now  clear  tliat  probate  does  not  confer  upon  the  executor  of  a  Hindu  will  any  personal  rights 
of  property  analogous  in  any  way  to  an  English  estate  or  interest.  The  will  gives  him  just  such 
powers  of  dealing  with  the  property  'comprehended'  in  it  as  its  words  express  and  no  more. 
Bej'Ond  the  scope  of  the  will,  and  so  far  as  he  is  not  constructively  restricted  by  its  directions, 
it  may  be  that  he  has  the  powers  which  are  implied  in  the  bare  authority  of  a  manager  during 
minority  ;  but  these  are  all  he  can  claim.  At  any  rate,  this  doctrine  seems  to  have  been  laid 
down  with  regard  to  immovable  property  in  the  case  of  Srecmutty  Dossee  v.  Taracharn  Coon- 
doo  (Bourke,  Pt.  VII,  p.  48) :  by  which  I  readily  admit  myself  bound  to  be  guided."  So  in 
the  case  of  Kherodcmoney  Dassee  v.  Durgaiiioney  Dassee  [I.  L.  R.,  4  Cal.,  4.3.5;  (s.  c.)  3  C.  L.  R., 
315,]  Markby,  .!.,  said  :  "There  is  no  doubt  that  the  word  'vest'  is  not  an  appropriate  one  to 
describe  the  position  of  a  Hindu  executor  in  a  will  made  prior  to  the  Hindu  Wills  Act.  It  has 
been  frequently  held  that  the  mere  appointment  of  a  person  as  executor  to  a  Hindu  does  not 
cause  any  property  to  vest  in  him  at  all,  and  that,  if  as  executor  he  is  entitled  to  hold  the  pro- 
perty, he  holds  only  as  manager." — Sreemntty  Dossee.  v.  Taracharn.  Coondoo  Chowdkry,  Bourke, 
Pt.  VII,  48;  Khtrodcmoney  Dassee  v.  Durgamoney  Dasste,  I.  L.  R.,  4  Cal.,  4.55:  (s.  c),  3  C.  L. 
R.,  315;  Maniklal  Atmaram  v.  Mandiershi-  Dinsha,  I.  L.  R.,  1  Bom.,  269;  and  Lalluhhai  Ba- 
puhhai  V.  Mamikverbai,  I.  L.  R.  2  Bom.,  388. 

See  also  annotated  edition  of  Probate  and  Administration  Act  by  A.  Kinney  and  cases 
cited  under  s.  4. 

Bombay  Burniah  Trading  Coy.  \.  F-  }'orA-e  iSwii^A,  I.  L.  R.,  19  Bom.,  1. — In  this  case  it 
was  held  that  an  executor  although  an  estate  had  been  administered  still  represented  the 
estate  for  purpose  of  receiving  dividend  on  shaies  the  Coy.  only  being  concerned  with  the  legal 
title. 

Chockalinga  Pillai  v.  V.  Ayyar.  I.  L.  R.,  17  Mad.,  147. — Two  brothers  members  of  an 
undivided  family  traded  as  a  firm  and  became  holders  of  a  note.  One  died  leaving  a  son  who 
joined  his  uncle  and  both  sued.  Uncle  died  and  his  son  was  substituted.  Held  that 
administration  should  have  been  taken  out  to  estates. 

In  re  Ackrill,  I.  L.  R.,  18  Mad..  24. — Official  Assignee  sold  a  policy  on  life  of  an  insolvent 
who  died  after  obtaining  a  personal  discharge.  The  purchaser  having  bought  for  insolvent 
paid  most  of  sum  realised  to  Administrator-General  who  was  about  to  represent  estate. 
Held  Administrator-General  was  entitled  in  preference  to  Official  Assignee. 

Goods  of  Mcintosh,  I.  L.  R.,  22  Cal.,  454. — A  person  who  is  an  administrator  and  as  such 
representative  of  an  estate  and  legal  owner  of  his  property  is  bound  to  be  registered  under 
sec,.  42,  Act  VII  of  1876,  before  he  can  sue  tenants  of  estate  for  rent. 

Basir  Ali  and  another  v.  H.  Xazar  Ali,  13  C.  W.  N.,  153. — Held  in  this  case  that  executors 
of  a  Mahomedan  take  whole  estate  of  testator  and  is  a  trustee  for  entirelv  thereof ;  9  C.  W.  N. , 
938  and  I.  L.  R.,  33  Cal.,  116,  followed. 

See  also  following  cases  : — Shaik  Jloosav.  S.  Essa,  I.  L.  R..  8  Bom..  255  :  Ram  S".rain 
Debeew  Secretary  of  State,  I.  L.  R.,  29  All..  277  ;  Kurrvtulavi  v.  Abhos  H.  Khan.  I.  L.  R.,  33 
Cal.,   116  ;  Goods  of  Ghosavl,   I.  L.  R..  10  Cal.,  ooi.  Ckuni  Lai  v.  0   Bebee,  I.  L.  R.,  .30  Cal., 
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1<»44  :  Bai  Uarhir  v.   M.   Rasikdas,  I.   L.   R.,  12  Bom..  621  ;   Kudumbinee  Doaaee  v.  K.  K 
Dossee,  I.  L.  R.,  2  Cal.,  431. 

See  s.  4:i7  of  tlie  Code  of  Civil  Procedure  as  to  the  representation  of  beneficiaries  in  suits 
concerning  pro]>erty  vested  in  executors  or  administrators.  (Order  31,  Rule  1.  Act  V    of  1908). 

Sections  180— 189  (hotli  inclusive),  and  ss.  Utl— llt»  (both  inclusive),  and  Parts  XXX 
and  XXXI  Avere  made  a])]ilical>le  to  tlie  Mills  of  Hindus,  etc.,  in  the  Lower  Provinces  of  Bengal 
•nd  in  the  touns  of  .Madras  and  Bombay,  by  s.  2  of  the  Hindu  Wills  Act  (XXI  of  1870) ;  but  so 
nnicli  of  that  section  as  m.akes  these  sections  and  parts  ■with  tltc  exception  of  s.  187.  so  applic- 
able, has  been  re])ealefl  by  s.  ir)4  of  the  IVobate  aiui  Administration  Act  (which,  subject  to 
the  prnvixos  \u  s.  2.  applies  to  the  whole  of  British  India)  and  now  these  sections  and  j)arts  have 
been  re-enacted  witii  slight  variations  forming  Chapters  II  to  XIII  of  the  last-named  Act. 
Section  187  is  tlic  only  section  of  the  Indian  Succession  Act  dealing  with  probate  and  admin- 
istration which  is  now  embodied  in  the  Hin<lu  Wills  Act.  It  is  not  incorporated  in  the  Pro- 
bate and  Administration  Act. 

The  definitions  of  'executor'  and  'administrator'  are  to  be  found  in  s.  .3.  sit/ira. 

After  the  grant  of  probate  or  administration,  the  office  and  power  of  an  executor  and  of  an 
administrator  are,  for  the  most  part,  the  same — Touch..  474:  see  Blackboroitgh  v.  Davits,  1  P. 
Wms.,  43. 

Before  20  and  21  Vict.,  c.  77,  s.  3,  the  power  of  granting  administration  in  England  to 
the  personal  estate  of  a  deceased  person  was,  by  the  Ecclesiastical  Courts,  vested  in  the 
Ordinary,  the  Jvidge  of  the  Ecclesiastical  Court,  to  whose  jurisdiction  the  administration  upon 
intestacy  and  the  probate  of  wills  belonged — 31  Edw.  Ill,  c.  11 ;  see  2  Stephens's  Black  Com., 
182.  8th  Edn.  By  20  and  21  Vict.,  c.  77.  the  jurisdiction  of  tlie  Ordinary  was  transferred  to 
the  Probate  Court. 

In  England,  the  executor  of  an  executor  who  has  ])rovcd  the  will  represents  the  first  tes- 
tator, and  cannot  prove  his  own  testator's  ^i•ill  and  refuse  to  administer  the  estate  of  the  first 
testator  {Brooke  v.  Hayme-'i,  I.  L.  P...  6  Eq..  25;  nee  Bar r  v.  Carter,  2  Cox..  429;  Twyjord  v. 
Trail,  7  Sim.,  92):  but  the  executor  of  an  executor  does  not  re|)resent  the  original  testator,  un- 
less the  first  executor  has  proved  the  will — Wankford  v.  Wankford,  1  Salk..  299.  The  adminis- 
trator of  an  execiitor  does  not  represent  the  testator.  If  an  executor  dies  intestate  without 
having  administered  the  estate  of  his  testator,  an  administrator  de  bonis  non  of  the  testator 
must  be  appointed — Williams  on  Executors,  204:  see  Sauofjc  \.  Blijthc,  2  Hagg.  App.,  150. 

180.  When  a  will  has  been  proved  and  deposited  in  a  Court  of  corn- 
Administration  with  petent  jurisdiction,  situated  beyond  the  limits  of  the 
authenficatelicopy 'of  province,  whether  in  the  British  dominions  or  in  a 
will  proved  abroad.  foreign  country,  and  a  properly  authenticated  copy 
of  the  will  is  produced,  letters  of  administration  may  be  granted  with  a 
copy  of  such  copy  annexed. 

This  section  is  incorporated  in  the  Probate  and  Administration  -\ct  (V  of  1881),  of  which 
Act  it  forms  s.  .5. 

Brajanath  Dcij  Sircar  v.  Aviiavdawai/i  Da.isi,  8  B.  L.  R.,  208. — The  etl'ect  of  the  Hindu 
Wills  Act  to  \\])ii'li  tiiis  section  and  s.  242  are  applicable  is  to  make  the  probate  of  th.e  will 
evidence  of  the  will  against  all  persons  interested  under  the  will. 

Goods  of  Adavi  Robertson  Whyte,  Burmah  L.  R.,  Vol.  XI V^,  Part  I,  p.  33. — This  was  an 
application  under  sees.  180  and  212  for  Letters  of  Administration  witli  copy  of  will  proved 
abj-oad.  The  question  was  whether  the  copy  wliich  had  been  produced  was  a  property  authen- 
ticated  copy  of  the  will.  The  original  will  had  been  dej)Osited  and  registered  in  Scotland. 
The  document  produced  was  a  copy  certified  under  seal  of  a  notary  public  to  be  a  true  copy  of 
a  copy  of  the  original  granted  by  the  Assistant  of  the  Registrar  of  Deeds,  etc.  It  did  not 
purport  to  be  a  copy  made  from  the  will  itself  nor  did  it  bear  any  certificate  that  it  had  been 
compared  with  the  original. 

Held  it  would  not  be  admissible  undei'  s.  U3  of  Evidence  Act  and  also  that  the  copy 
produced  was  not  a  propeily  authenticated  copy  of  the  will  and  that  applicant  should 
produce  a  copy  ccitified  by  the  keeper  or  assistant  keeper  of  the  Registrar  to  be  a  true  copy 
of  original  will. 

In  the  (joods  of  ilajor  TJurmas  Yoiimj  {deceased) — -Mr.  Foley  (Morgan  and  Co.)  applied  on 
27th  August  1897  for  order  for  the  Letters  of  Administration  with  copy  of  a  copy  of  a  Scotch 
Will  to  be  granted  to  the  constituted  attorney  of  the  absent  executors.  The  copy  will  was 
authenticated  by  a  Notary  Public,  the  will  had  been  proved  in  Scnitland  and  an  authenticated 
copy  of  the   Testament  'iVstamenlor  was  produced  in  proof  of  that  fact.  The  copy  will  was  not 
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annexed  to  or  referred  to  as  an  exhibit  to  the  Testament  Testamentor.  The  two  documents 
were  separately  obtained  and  when  produced  with  the  petition  of  the  constituted  attorney 
to  which  they  were  attached  as  exhibits  it  was  stated  by  the  applicant's  attorney  and  alleged 
in  the  petition  that  the  trust  disposition  and  settlement  of  which  copy  was  produced  was 
the  document  which  was  referred  to  in  the  Testament  Testamentor  and  which  was  confirmed 
by  the  Testament  Testamentor.  The  attorney  referred  to  the  case  of  In  the  goods  of 
WillMtn  Moore  Martin  (2nd  March  1877)  and  on  authority  of  the  order  of  Sewell  White,  J., 
contended  that  a  copy  of  a  will  authenticated  bya  Notary  Public  was  a  "  properly  authenticated 
copy"  within  the  meaning  of  s.  180  of  the  Succession  Act  and  applied  for  letteis  of 
administration  witli  a  ropy  of  a  copy  annexed.  He  did  not  ask  for  a  limited  grant  until 
production  of  a  copy  from  the  Scotch  Court  but  submitting  the  Martin's  case  laid  down 
thatacopy  authenticated  by  a  notary  was  enough  asked  for  issue  of  letters  of  administration 
with  copy  annexed  in  the  form  usually  granted  to  an  attorney  of  an  absent  executor. 

Sale,  J.,  made  the  order : — 

Under  the  practice  prevailing  in  the  High  Court  of  Calcutta  it  is  usual  to  annex  an  exem- 
plification to  the  petition  but  where  this  is  not  forthcoming  a  properly  authenticated  copy  of 
the  will  is  excepted.  Letters  of  administration  liave  also  been  granted  where  the  original  pro- 
bate has  been  produceil  with  the  petition  such  original  probate  being  returned,  the  Court 
having  kept  a  copy  "in  on'fflnolis.'" 

Probate  has  also  been  granted  of  a  certified  copy  of  a  will  attested  before  and  deposited 
with  the  proper  officer  at  Chandernagore  but  not  proved  in  any  Court. 

The  practice  under  tiie  French  law  was  shown  bj'  the  production  of  a  certificate,  authen- 
ticated by  the  seal  of  the  Judge,  Presiderit  of  the  Court  of  first  instance. — (See  Bel- 
chambers' s  Rules  and  Orders,  pp.  307  and  311). 

A  }ierson  domiciled  in  Mexico  having  made  a  will  according  to  the  law  of  Mexico  and  the 
proper  Court  there  having  granted  probate  of  the  will  as  contained  in  a  Spanish  translation. 

HM  that  the  grant  in  this  country  must  be  made  upon  the  production  of  a  certified  copy 
of  the  Spanish  translation  and  not  of  the  original  will — Goods  of  Joahim,  5th  Feb.,  1879. 

It  is  competent  to  the  executor  to  prove  an  authentic  copy,  i.e.,  an  exemplification  or 
oflfice  co]iy  loco  originali'S. 

When  a  will  l\as  been  proved  in  the  Consistorial  Court  of  the  Bishop  of  Lodor  and  Man,  or 
in  the  Courts  of  Channel  Islands,  in  a  Scotch  Coiut  or  in  a  foreign  Court  an  office  copy  or  pro- 
perly authenticated  copy  of  it  is  received  in  the  place  of  the  original  will  and  is  admitted  to  pro- 
bate witliout  evidence  as  to  law.  provided  the  deceased  was  domiciled  in  the  country  where  the 
will  was  proved. 

An  office  copy  of  a  Scotch  Mill  wliich  has  not  received  confirmation  in  a  commissary  Court 
will  be  admitted  to  iirobate  on  ])roof  of  tlie  validity  of  the  will  by  Scotch  law,  and  that  the  copy 
in  all  Courts  in  Scotland  is  equivalent  to  the  original  will. 

For  further  information  on  this  subject  see  Coote's  Proliate  Piactice,  13th  Edn.,  p]^. 
217-218. 

ed 't?^*executor'"''ap-  ^^^*     ^^'"^^^^^  <^,*»  ^^^  granted  Only  to  an  executor 


pointed  by  will.  appointed  by  the  will. 


This  section  is  incorporated  in  the  Probate  and  Administration  Act  (V  of  1881),  being  s.  0 
of  that  Act. 

Probate  is  granted  to  all  executors  no  matter  what  their  number  may  be. 

Any  ]terson  can  be  an  executor  but  as  to  this  see  s.  183,  post,  and  notes  thereunder. 

Lunatics  and  idiots  are  incapable  of  acting  as  executors. 

The  Court  of  Wards  is  not  a  "person"  within  the  meaning  of  the  Act  and  ))robate 
cannot  issue  to  it— I.  L.  R.,  25  Cal.,  795.     See  also  10  C.  W.  N..  p.  241. 

In  the  ijoodsof  WilUain  Suker  {deceased) — Testator  appointed  partner  or  partners  who  at 
the  time  of  his  death  might  be  resident  in  Calcutta  of  the  firm  of  Schoene  Kilburn  &  Co.  and  the 
Assistants  of  the  firm  who  might  on  the  date  of  his  death  be  empowered  to  sign  the  firm  to  be 
executors  of  liis  will — at  time  of  death.  S.  K.  &  Co.  had  ceased  to  exist  and  Mr.  Simpson  as 
resident  partner  of  the  firm  of  Kilburn  &  Co.  applied  for  Probate  stating  that  he  had  been  a  part- 
ner in  S.  K.  &  Co. ,  and  was  now  a  partner  in  K.  &  Co.,  and  was  liquidating  S.  K.  &  Co. 

NoRRis,  J.,  held  that  the  persons  whom  the  testator  named  and  who  were  capable  of  acting 
being  really  non-existent  the  case  must  be  treated  as  thatof  a  person  named  as  executor  having 
died.  His  Lordship  stated  that  if  the  firm  of  S.  K.  &  Co.,  had  not  ceased  to  exist  he  would  have 
felt  no  difficulty.     Court  offered  applicant's  attorney  opportunity  of   having  first  argued  by 
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counsel  andthi3  papers  were  taken"  back  for  further  consideration  by  the  attorney  but 
applicatioh  was  renewed  as  the  widow  sent  out  a  Power  of  Attoi'ney  to  enable  her  constituted 
attorney  to  apply. 

Birj  Nai'h  Dc  v.  Chandar  Mohun,  I.  L.  R..  19  AH.,  458. —  It  is  not  the  duty  of  the  Court  in 
entertaining  an  application  for  probate  to  consider  an  issue  as  to  the  title  of  the  testator  to  the 
property  the  will  deals  with. 

Barot  Parshotam  Kdlian  v.  Baimuli,  I.  L.  R..  18  Bom..  749. — Court  is  not  justified  in 
refusing  probate  because  a  testator  had  no  ]ioMcr  to  dis]iose  of  property.  See  also  I.  L.  R., 
12  Bom.,  p.  165  ;  I.  L.  R.,  4  Cal.,   p.  1. 

Gordhandas  Soonderdas  v.  Bai  Ramcoover,  I.  L.  R..  2(5  Bom.,  2(57. — Held  that  notwith-^ 
standing  terms  of  s.  ISl  a  residuary  legatee  claiming  under  the  Mill  of  a  Hindu  resident  of 
Bombay  can  obtain  a  grant  with  will  annexed  which  will  satisfy  requirements  of  s.  187  and 
until  he  does  so  he  is  not  entitled  to  establish  liis  claim. 

Kunifir  Chandra  Roij  v.  P.  Kumar  Das,  10  C.  ^V.  N.,  ]>.  864. — Section  187  does  not  contem- 
plate that  every  legatee  claiming  under  a  will  shoidd  liavc  to  obtain  probate  or  administratioil 
in  order  to  be  entitled  to  maintain  a  claim  for  a  legacy. 

See  also  Pundit  P.  Baj  v.  G.  Pershaud,  6  C.  W.  N.,  784  :  Hara  C.  Sircar  v.  Doorgamoni 
Dasi,  I.  L.  R.,  21  Cal.,  195. 

The  executor's  title  is  not  defeasible  by  bankruptcy,  insolvency  or  even  felony — Smifhxrst 
V.  Tomlin  d:  Banks,  2  Sw.  and  Tr.,  147.  .  .  . 

If  a  testator  by  his  will  authorises  another  person  to  nominate  an  executor  on  his  belialf, 
the  appointment  is  equally  binding  on  the  Court. 

Where  a  company  is  appointed  executor,  it  may  nominate  a  syndic  to  take  achninistration 
(•with  will)  on  its  behalf.  A  sealed  copy  of  the  resolution  of  tlie  board  of  the  Company  appoint- 
in<y  the  syndic  is  required  to  be  filed  with  the  papers  when  the  grant  is  appliiMl  for — Crinqan, 
1  Hagg.,  548  ;  .4.  li.  Biider,  2  Sw.  &  Tr.,   128  ;  E.  Darke,  1  Sw.  &  Tr.,  517. 

If  a  solicitor's  or  trading  firm  be  ap])ointed  tlie  appointment  only  applies  to  tlie  memliers 
of  the  firm  at  the  date  of  the  will,  unless  a  contrary  intention  is  expressed  by  the  will. 

One  executor  cannot  dispute  the  title  of  the  other  to  be  joined  in  the  probate  either  on  the 
ground  of  liis  insolvency  or  even  upon  a  conviction  for  felony.  But  he  may  object  or  refuse 
to  be  joined  witli  liis  co-executor,  if  the  latter  be  a  lunatic,  an  idiot,  or  imbecile. 

An  executor's  name  can  be  struck  out  where  it  is  proved  that  it  had  been  inserted  in  the 
will  without  the  testator's  sanction — MorreU  v.  Morrell.  7  P.  D.,  68. 

The  above  notes  are  taken  from  Cootcs  on  Probate  Practice,  I3th  Edn. 

No  person  who  renounces  probate  of  a  will  is  allowed  to  take  a  representation  to  the 
same  deceased  in  another  character. . 

Probate  cannot  be  refused  to  an  insolvent  executor,  but  the  Court  may  exercise  control 
by  requiring  secm-ity  or  appointing  a  Receiver. 

In  England  where  aTi  infant  is  appointed  sole  executor  administration  is  granted  under  38 
Geo.  Ill,  c.  87,  s.  6,  to  his  guardian  or  such  other  person  as  the  Probate  Court  may  think  projier. 

In  the  case  of  a  British-born  subject  dying  and  leaving  assets  in  Moulmein,  but  no  assets  in 
Calcutta,  and  a  will,  dated  5th  August  1865,  before  the  Succession  Act  came  into  force,  the  High 
Court  in  Bengal  refused  to  grant  probate  or  letters  of  administration  with  the  ^\■ill  annexed  to 
his  excmivix— Saunders  v.  ]S!ga  Shoay  Geen,  8  W.  R..  3  :  see  Act  XXV  of  1838. 

In  Englan<l  a  corporation  also  may  be  aijpointed  executor  ;  see  In  the  Goods  of  William 
Jiayncs,  3  Curt.,  75  :  Williams  on  Executors,  lOtli  Kdn.,  185  e'  seq.  But  where  a  corj)oration 
aggregate  has  been  appointed  executor  of  a  will,  the  Court  in  England  will  grant  letters  of 
administration  with  the  will  annexed  to  a  syndic;  duly  apjiointed  by  the  corporation  to  take 
the  grant  ;  but  no  grant  will  be  made  before  the  syntlic  is  before  the  Court — Jn  the  Goods 
0/  7)«rAT,  1  Sw.  and  Tr.,  516. 

Where  a  testator  in  India  nominated  l)is  brotlier  and  .Messrs.  Cockercil  <.^-  Co..  l-'ast  India 
Agents.  London,  and  one  A  B  to  be  his  executors,  and  before  his  death,  the  firm  of  Cockerell  & 
Co.,  which  consisted  of  four  members,  had  been  dissolved, — Sir  .Texnkr  Fust  held,  that  the 
appointm*  nt  was  not  of  the  firm  collectively,  hut  of  the  peisons  com])osing  it  individually,  and 
that  each  of  tlu^  members  was  entitled  to  be  joined  with  the  other  executors — Williams  on  Exe- 
cutors, icih  Edn.,  183,  citing  hi  the  Goods  of  Fernie,  6  Notes  of  Cases.  657. 

Aliens  may  he  executors. — Williams  on  Executors,  10th  Edn..  p.  183.  A  bankrupt  also  may, 
be  executor:  but  the  Court  will  in  some  cases  appoint  a  receiver  {Langley  v.  Ilairk,  5  Madd..  46),' 
unless  the  ])erson  ap])ointed  have  been  known  I)y  the  testator  to  have  been  a  bankrupt — Gladdon 
V.  Stoneman,  1  Madd.,  143  (note).     Previous  to  the  Indian  Succession   Act  bankruptcy  seems 
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to  have  been  considered  by  the  Supreme  Court  a  disqualification — In  the  Goods  of  Jackson, 
Morton's  Rep.,  28.  . 

,  Lunatics  and  idiots  are,  of  course,  incapable  of  acting  as  executors  or  administrators  (s. 
i83,  injru),  and  if  a  person  becomes  non  coinpo-^.  the  Court  jnay  commit  administration  to 
another,  s.  217,  infrn) — Probate  and  Administration  Act.  s.  33  ;  Evans  v.  Tt/ler,  2  Robert, 
•128:  Hills  V.  Mills,  1  Salk.,  36:  Williamson  Executors.  lOth  Edn..  KU.  In  England,  if 
a  sole  executor  or  administrator  becomes  a  lunatic,  tlie  Court  will  generally  make  a  limited 
grant  to  his  committee  for  his  use  and  benefit  during  ids  lunacy — In  fhv  Goods  of  Phillips, 
2  Ad.,  336.  note  (h).  In  the  case  of  an  executor,  administration  with  the  will  annexed  in 
England  may,  with  the  consent  of  his  committee,  be  granted  to  the  residuary  legatee  during 
the  lunacy — In  the  Goods  of  Milncs,  3  Ad..  .^5. 

Where  an  executor  was  incapacitated  through  illness,  tlie  Court  made  a  grant  of  adminis- 
tration with  the  will  annexed  to  a  residuary  legatee  for  life  for  the  use  find  benefit  of  the  exe'- 
cutor   till    his   recovery— /?i    the   Goods   of   Ponsonby   (1895),    Prob.,    287. 

Where  more  than  one  paper  is  entitled  to  probate  as  containing  the  last  will  of  the  deceased 
(see  Lemagc  v.  Goodhan,  L.  R..  1  P.  and  D.,  .57  ;  In  the  Goods  of  Petchdl,  L.  R.,  3  P.  and  D.,  153). 
it  is  the  practice  to  make  the  grant  of  probate  to  all  the  executors  named  in  the  several  papers 
(In  the  Goods  of  Morgan.  L.  R.,  1  P.  and  T>.,  323)  unless  the  later  papers  repeal  the  appointment 
of  executors  made  under  tlie  earlier  papers  (s.  185,  infra)- — See  In  the  goods  of  Donaldson,  L. 
R.,  3  P.  and  D..  4.5. 

In  England  where  a  testator,  by  liis  will,  directed  the  legatees  to  appoint  two  persons 
to  execute  his  testamentary  bequests,  the  Court  granted  probate  to  the  nominees  of  tlie 
legatees — In  fheGoods  of  Vringan.  1  Hagg.,  548.  So,  also,  where  a  testator  authorized  a  person 
to  nominate  some  one  to  see  her  will  executed,  and  tliat  person  nominated  liimself,  the 
Court  granted  him  probate — In  the  Goods  of  Ryder,  2  Sw.  and  Tr.,  128.  Whether  probate  would 
be  granted  under  this  Act  to  an  executor  appointed  in  the  manner  suggest.ed  by  the  cases 
just  cited,  has  not  yet  been  decided.  In  the  case  of  Jackson  v.  Paulet  (2  Rob..  344),  however, 
it  was  objected,  that  probate  could  be  decreed  only  to  a  person  who  was  appointed  nominee  by 
the  will ;  but  the  Court  said  the  case  was  not  like  one  wliere  a  testator  in  his  will  leserved  to 
liimself  a  power  to  deal  hereafter  witli  his  will  by  writings  not  didy  executed— See  Williams  on 
Executors,  lOth   Edn.,  U^':>etseq. 

Corporations,  etc.,  as  executors- — It  has  now  been  settled  that  a  corporation    aggregate 
may    be    Jiamed  as  executor,  and  are  their    being  .so    named  they   may  appoint  persons   to 
eceive  administration. — Re  Thompson'' s  Settlement  (1905),   1  Ch.,  229;  Goods  of  Drake,  1  Sw. 
and  Tr.,  516;  Goods  of  Hunt,  1896,  p.  288. 

A  corporation  sole  can  be  appointed  executor,  see    Re  Haynes,  3  Curt.,  75. 

Where  a  limited  Coy.  is  appointed  executors,  the  Court  granted  administration  with 
will  annexed  to  the  general  manageras  their  nominee — see  Re  Hunt ,  1896, p.  288  and  1901 ,  2  Ch., 
:  99  :  where  a  firm  was  appointed  executors,  it  was  held  that  the  appointment  was  of  the  mem- 
bers of  the  firm  and  that  each  of  the  members  was  entitled  to  prove.  See  goods  of  Fernie — 
(>  Notes  of  cases  567. 

Appointment,  express  182.     The    appointment    maybe    express  or    by 

or  Implied.  necessary  implication. 

lUustratiom^. 

{a)  .1  wills  that  C  be  his  executor,  if  B  will  not.  B  is  appointed  executor 
by  implication. 

(6)  A  gives  a  legacy  to  B  and  several  legacies  to  other  persons,  among 
the  rest  to  his  daughter-in-law,  C,  and  adds,  "  but  should  the  within-named  C 
benot  living,  I  do  constitute  and  appoint  B  my  whole  and  sole  executriy." 
C  is  appointed  executrix  by  implication. 

(c)  A  appoints  several  persons  executors  of  his  will  and  codicils,  and  hi'* 
nephew  residuary  legatee,  and  in  another  codicil  are  these  words  :—  "  I  appoint 
my  nephew  my  residuary  legatee  to  discharge  all  lawful  demands  again-^t  my 
will  and  codicils,  signed  of  different  date*  "  The  nephew  is  appointed  o,n 
executor  by  implication. 

Grant  \.  Leslie,  3  Phillim.,  116. 
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'I'liis  section  lias  been  iiicoi|«oratetl  in  the  Probate  and  Administration  Act  (V  of  1881), 
as  s.  7  of  tliat  Act. 

See  Belchnnibeis's  Rules  and  Orders,  p.  3(K).  and  cases  therein  referred  to  as  falling 
-within  the  provisions  of  this  section. 

Goodts  of  Monokvr  Mookerjee.  I.  L.  R.,  5  Cal..  Tot). — Where  A  under  terms  of  a  will  although 
not  expressly  ajipointed  an  executor  was  directed  to  receive  and  pay  testator's  debts  and  get 
in  and  <listribute  estate. 

Hdd  that  A  must  be  taken  to  have  been  aijpointed  executor  by  im])lication.  Good.i  of 
Bai/lifi,  L.  R..  1  P.  and  M.,  21.  followed.  8ee  also  Homahdi  \.  liatnnvn  Nosnrrunji,  7  Bom. 
H.  ('.  R.,  A.  C.  J.,  (U. 

/'.'.I  /xirte  VilUd.  I.  L.  R.,  1.")  Mad..  3t)(). — A  Hindu  died  leaving  a  will  wliereby  he  bequeath- 
ed all  his  ])ro|)erty  whatever  to  his  two  sons  wlio  a))])lie(l  for  ])robate  on  the  grounrl  that  they 
were  aj>]i()intc(l  executors.      HM  sons  wei-e  not  entitled  to  i)roljate. 

Goodie  ni  Kadhku  Mohan  Sett,  7  B.  L.  R..  oCJ— Probate  granted  of  the  will  of  a  Hindu  to 
his  widow  and  heiress  who  was  vniivcrsal  legatee  under  the  will  as  executor  by  necessary 
inipli<-ation  theie  beinii  uo  executor  named — See  I.  L.  R.,  1!*  Cal.,  .■)84,  wiiere  the  .Judge 
refused  to  follow  the  ruling  in  this  case. 

(roods  of  So«hee  Bhihsau  brnierjee.  1.  li.  R..  19  Cal..  .182. — A  universal  legatee  is  not  entitled 
to  i)robatc  but  oidy  to  letters  of  administration  with  will  aniu-xed.  In  Goods  of  Badhica 
Mohun  Sett,  7  B.  L.  R..  ofiS.  not  followe<l. 

See  also  remarks  of  Pontifkx.  .J.,  in  case  of  Mnu  Mohun  Ghosal  v.  Piireshnath  Boy,  22  W. 
R.,  17'). 

Seshamnui  v.  ChiinKi/jpa.  T.  L.  R.,  2t)  Mad.,  4(57. —  Plaintilfs  sued  in  1804  to  recover  pro- 
perty belonging  to  the  estate  of  a  testator  claiming  to  be  liis  executors  under  a  will. 

The  will  contained  no  express  ap])ointment  of  executors  but  it  provided  that  the  plaintiff 
ghoidd  take  care  of  the  estate  during  the  minority  of  a  son  who  was  to  be  adopted  to  the 
testator  and  imposed  upon  them  tlie  duty  of  proviiling  for  the  maintenance  of  persons  tiierein 
named. 

Held  that  tlie  plaintiffs   were  not  appointed   executors  by  implication. 

hi  goods  of  Courjon,  I.  L.  R.,  25  Cal.,  65. — Where  a  testator  has  omitted  to  appoint  an  exe- 
cutor under  his  will  the  Court  will  appoint  as  executor  the  person  whom  it  would  appear  from  the 
tenor  of  the  will  the  testator  contemplated  should  be  executor. 

Appacootij  Mudali  v.  Muthu  Kutnarappa  Mudtdi,  I.  L.  R.,  30  Boiii..  191 — Where  property 
is  left  by  a  will  to  trustees,  they  will  not  be  entitled  to  [)robate  as  executors  according  to  the  tenor, 
unless  it  appears  from  the  will  that  tiiey  have  tc>  discharge  such  fluties  as  executors  have  to 
perform.  Cases  referred  to  Goods  of  Piinchar  (1872),  L.  R..  2  P.  and  D..  369  ;  Goods  of  Lawry, 
L.  R.,  3  P.  and  D.,  157;  In  re  Hamilton,  17  L.  R.  Jr.,  p.  277. 

Brofo  (Jkunder  Gosawami  v.  Baj  Kmnnr  Boy.  t)  C.  W.  N.,  3U». — On  construction  of  a  will 
held  that  a  shehoit  was  a])pointed  an  executor  of  a  will  by  necessary  implication  and  that 
persons  appointed  were  overseers. 

Kripiniiiniet'  Dd.ssi  y.  M.  Ch.  Diitf.  Itt  C.  W.  N..  p.  232. — Held  that  tlie  wife  who  had  been 
appointed  ■'hebiiif  of  liu.  .       jiiop' rty  was  entitled  to  probate  as  executrix  by  implication. 

Ki'ppfif/iniuiial  v.  Aniviani  A>i>iii  I.  L.  R.,  22  Mad..  345. — In  this  case  no  executor  was 
appointed  and  the  petitioner  asked  for  probate  on  tlic  ground  that  she  was  out  of  certain  ])ro- 
pcrty  du'ected  to  [)ay  debts. 

Held  that  direction  was  insufficient  to  show  intention  to  ai)point  her  executrix  and  that 
petition  sho\dd  have  been  for  a<iiuinistration.  See  alst)  Nnthcbui  v.  Gonji  Khiriij.  I.  Ti.  R.,  26 
Bom.,  ]).  371. 

An  executor  by  implication  is  usually  called  executor  accord in(/  to  the  tenor. 

'Necessary  implication  "  nutans  not  natural  necessity,  but  so  strong  a  probability  of 
intention  that  an  intention  contrary  to  that  which  is  imputed  to  the  testator  cannot  be 
supiiosed — W Ulciiison  v.  Adam.  1  Ves.  and  B..  664.  per  Lord  Eldon. 

Where  .1  and  B  were  ap^jointed  by  the  testatrix  " "trustees"'  of  her  will,  and  slie  ex])res.^ed 
her  wisli  that  they  should  ])ay  her  funeral  and  other  debts,  it  was  held  that  .1  aiul  B  were  con- 
stituted executors  according  to  the  tenor,  and  entitled  to  probate— /*(  the  Goods  of  WiU.inson 
[18921.  Prol)..  227  :  In  the  Goods  of  Co/lett.  Dea.  and  Sw..  274  :  In  the  Goods  of  Fry.  1  Hagg.  Ecc, 
80. 

So  trustees  nomiuHted  by  the  testator  "  to  carry  out  this  will  "  and  '"  for  the  due  execution 
of  this  my  will"  were  held  to  be  constituted  executors  according  to  the  tenor — In  the  Goods  of 
Bvssell  ri"892|.  Prob..  3S0  :   see  In  the  Goods  of  Furl  of    Levcn,  L.  R.,  15  Prob.  D.  22. 
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To  constitute  an  executor  according  to  the  tenor,  it  seems  there  must  be  words  importing  a 
general  power  to  i-eceive  and  pay  what  is  due  to  the  estate — In  the  Goods  of  Jonen,  2  Sw.  and  Tr., 
155,  'per  Sir  C.  Cresswell.  Thus,  wliere  the  whole  personal  property  was  left  to  a  trustee  in 
trust  for  a  specific  purpose,  and  no  executor  was  named  in  the  will,  it  was  lield  that  the  trustee 
was  not  entitled  to  probate  as  executor  according  to  the  tenor — Ihid.  So.  a  direction  to  a  \h'x- 
8on  to  pay  fiebts  and  funeral  exix-nses,  not  out  of  tlie  general  estate,  but  out  of  a  particular 
fund,  will  not  constitute  him  executor  according  to  tlie  tenor  [In  the  Goods  of  Toomey,  3  Sw.  and 
Tr.,  ofi2  :  In  the  Goods  of  Davis,  3  Curt.,  748).  not  even  where  tlie  testatoi'  declares  that  the  sum 
of  money  out  of  which  the  debts  and  funeral  expenses  are  to  be  paid  was  all  the  property  lie 
possessed,  for  it  might  turji  out  that  he  was  entitled  to  other  property  unknown  to  him,  or  in 
reversion— Per  Sir  J.  P.  Wilde,  In  the  Goods  of  Toomey,  3  Sw.  and  Tr.,  .'^i'<'-i.  The  rule  to  l)e 
gathered  from  the  cases  is.  tliat,  unless  tlie  Court  be  able  to  gather  from  the  words  of  the 
will  that  a  person  named  trustee  therein  is  required  to  j)ay  the  debts  of  the  deceased  and 
generally  to  administer  liis  estate,  it  will  not  grant  probate  to  him  as  executor  according  to  the 
tenor—)?*  the  Goods  of  Punchard.  L.  R.,  2  P.  and  D.,  3C.9  ;  see  In  the  Goods  of  Loivry,  L.  R..  3- 
P.  and  D..  157. 

In  England,  it  was  said  by  Lord  Hardwkke,  that  a  iniiversal  legatee  wa.>  entitled  to  pro- 
bate (Androrin  v.  Poilhlnnc.  3  Atkyns,  3(K))  :  but  it  appears  never  to  have  been  the  i.ractice  to 
grant  probate  to  a  universal  legatee  {In  the  Goods  of  Oliphant,  1  Sw.  and  Tr..  .")25).  where  the 
Court  held  that  a  universal  legatee  was  entitled  to  administration  with  the  will  aiuiexed,  but 
not  to  probate. 

Under  words  pointing  at  the  ofhce  of  an  executor  or  at  the  rights  of  executors  persons  may 
be  held  to  be  executors  by  implication,  as  where  the  testator  says,  "'  I  commit  all  my  goods  to- 
the  administration  of  J  B  "  (Godolph..  Pt.  II,  c.  5,  s.  3),  or  to  the  disposition  of  .4  B—Pember- 
ton\.  Cony,  Cro.  Eliz.,  164;  Williams  on  Executors,  1«5.  In  In  the  Good-i  of  Bradley,  UOth 
Edn.,  L.  R.,  8  P.  D..  215)  the  testator  by  his  will  said.  "I  appoint  R  HPmiATEW,' 
but  did  not  state  in  what  capacity  he  appointed  them,  and  he  also  bequeathed  legacies  to- 
"  each  of  my  executors  "  and  gave  to  his  "said  executors"  the  residue  of  his  inoperty  with 
certain  directions  as  to  it.  and  the  Court  held  that,  by  the  words  of  the  will.  R  II  P  and  T  l\  W 
were  by  implication  appointed  executors. 

The  appointment  of  an  executor  may  be  either  absolute  or  qualified.  It  may  be  limited 
in  point  of  time,  as  to  when  the  executor  shall  begin  to  exercise  his  office — c.*/.,  upon  the  death 
or  maiTiage  of  his  son  :  or  as  to  when  he  shall  cease  to  act,  as  during  the  minority  of  his  son  or 
widowhood  of  his  wife  ;  or  it  may  be  limited  in  point  of  place,  as  where  the  testator  has  pro- 
perty in  different  countries  and  appoints  different  executors  in  each  country  :  or  it  may  be  lim  it- 
ed  as  to  the  subject-matter— Lywc/j  v.  Bellotv.  3  Phillim..  424:  see  In  the  Goods  of  Wakehani, 
L.  R.,  2  P.  and  D.,  395;  Ro.^e  v.  Bartlett,  Cro.  Car.,  293,  and  Williams  on  Executors,  10th  Edn., 
p.  175  et  seq.,  219,  infra  et  seq.  Again,  the  appointment  may  be  conditional.— e.;/.,  on  condition 
that  the  person  named  shall  give  security  to  pay  the  legacies  and  in  general  to  perform  the  will 
before  he  acts  as  executor— Williams  on  Executors,  10th  Edn.,  202.  So  also  if  the  testator 
by  his  will  declare  A  B  shall  have  his  goods  after  his  death,  "to  pay  his  debts,  and  otherwise 
to  dispose  at  his  pleasure,"  A  B  is  his  executor  {Hemfry  v.  Hemfry,  4  ]\Ioore"s  P.  C.  C,  33) ;  or 
if  the  testator  direct  certain  persons  to  pay  debts,  funeral  charges  and  the  expenses  of  proving 
the  will,  these  persons  are  executors  according  to  the  tenor  (In  the  Goods  of  Fry,  1  Hagg.,  80  ; 
see  In  the  Goods  Adamson,  L.  R.,  3  P.  and  D.,  253) ;  or  if  the  testator,  supposing  his  chUd,  liLs 
brother,  or  his  kinsman  to  be  dead,  say  in  his  will— For  as  much  as  my  child,  my  brother,  &c., 
is  dead,  I  make  A  B  executor  :  "  in  this  case,  if  the  person  whom  the  testator  thought  dead 
be  alive,  he  shall  be  the  executor- Godoip.'i.,  Pt.  II,  c.  5,  s.  3.  Where  the  testator  named  his 
wife  executrix,  and  A  B  to  assist  her,  A  B  was  held  to  be  executor  by  the  tenor — Powell  v. 
Stratford,  cited  3  Phillim..  1 18  ;  Williams  on  Executors.  10th  Edn.,  170.  So,  in  In  the  Goods  of 
Brown  (L.  R.,  2  P.  D.,  110),  the  testator  executed  a  will  containing  a  clause  to  the  effect,— "I 
appoint  my  sister.  ^4  B,  executrix,  only  requesting  that  my  nephews  G  D  and  E  F  will  kindly 
act  for  and*  with  her  :  and  it  was  held  that  the  nephews  were  executors  according  to  the  tenor. 

In  order  to  constitute  one  an  executor  according  to  the  tenor,  it  must  appear  on  a  construc- 
tion of  the  will  that  the  testator  intended  that  he  should  collect  his  assets,  pay  his  debts  and  fun- 
eral expenses,  and  discharge  the  legacies  given  by  the  will. 

The  following  may  be  taken  to  be  illustrations: — 

(a)     by   naming  a  person    "  to    hold    and   administer  all  my  estate  well-known  to 

him.     See  In  the  goods  of  Way  (1901),  p.  346. 
{h)     by   expressing  a  desire  that  a  person  named  shall  "  pay  all  my  just  debts"  see  In 
I  the  goods  of  Cook,  1902,  p.  114. 

t  (c)     wliere  a  testator  appointed  persons  to  carry  out  his  will  and  for  the  due  execution 

of  his  will,  they  were  held  to  be  executors  according  to  the  tenor. 
\  See  In  re  Bussell,  1892,  p.  380, 
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(f/)  A  testator  stated  •' I  appoint  ^  and  £"  without  stating  in  what  capacity,  he  be- 
queathed legacies  to  "  each  ot  my  executors  "  and  gave  his  "  said  executors  "■ 
the  residue  of  his  property  upon  tVust.     Held  A  arid  B  were  appointed  executors. 

i>,oeGoodsvf  Bradley,  S  P.  D.,  215.  '       ^ 

(c)     There  in  no  objection  to  admit  an  executor  according  to  the  tenor  to  probatevvilh. 
an  executor  expressly  nominated. 

In  re.  Brown.  2  P.  D.,  110. 

(/)     In  considering  questions  of  this  nature,  unless  the  Court  can  gather  from  tiie  will 
that   the    person  named    is  required  to  pay  debts  and  generally  administer  the 
estate,  it  will  not  grant  probate  as  executor  according  to  the  tfnor. 
See  In  re  Punchard,  L.  R..  2  P.  &  D.,  369;  In  re  Loivry,  L.  R.,  3  P.   &  D..    157;  ///  re  Stew-, 
urt,  L.  R.,  3  P.  &  D.,  244  ;  In  re  Frastr,  L.  R..  2  P,  &  D.,  183. 

For  further  information  on  this  subject,  see  Williams  on  Executors.  10th  Edn.,  Vol.  I, 
p.  165  et  seq. 

183.     Probate  cannot  be  grantedto  any  person  who  is  a  minor  or  is  of 
Persons    to    whom     unsound  mind,  nor  to  a  married  woman    without  the. 
grafted    '^^''"°*     ^^     previous  consent  of  her  husband. 

This  section,  omitting  the  last  words  " '  nor  to  a  married  woman  without  the  previous  con- 
sent of  her  husband."  has  been  incorporated  in  the  Probate  and  Administration  Act  (V  of 
1881),  and  forms  s.  8  of  that  Act.  The  same  words  in  s.  189.  which  is  also  incorporated  in 
Act  V  of  1881.  as  s.  13.  are  also  omitted  in  that  Act.  The  words  have  been  omitted,  because, 
as  the  Committee  say  in  their  Report  on  the  Probate  and  Administration  Act.  the  imposition  of 
such  a  condition  would  be  inconsistent  witli  the  proprietary  status  accorded  to  married  women 
amonc  a  large  proportion  of  the  persons  for  whom  the  Act  is  intended,  and  would  confer  a 
power  on  the  husband  which  would,  in  many  cases,  be  likely  to  be  abused. 

For  definition  of  word  'minor',  see  Act  IX  of  1875. 

See  also  Goods  of  Sewnaruin  Mahuta,  1.  L.  R.,  21  Cal.,  911,  a  case  decided  under  s.  8  of   Act 
Vof  1881. 

Goods  of  Andreiv  P.  Johnson  {died). — On  28th  January  1895  application  was  made  by  Mr.  L.  ■ 
Wilson  in  chambers  for  letters  of   administration  with  copy  will  annexed  to  the  attorney  of  the 
executrix  who  was  absentee  (England)    and  who    by   his    power   of    attorney  appointed    an 
attorney  in  Calcutta  to  apply   for   letters  of    administration.     The  question  was    considered  ■ 
whether  the    executrix  being  a  married  woman  letters  of  administration  could  be  granted  to 
her  attorney  without  the  consent  of    her  husband.     Held   that    the  husband's   consent  was 
not   necessary   where  the  executrix  was  residing  in  England  and  administration  was  granted; 
to  her  attorney. 

The  above  was  a  decision  of  Ameer  AH,  J.,  and  was  followed  by  him  again  in  the  (joodsuf 
Joffins,  2nd  January  1896.  ' 

In  goods  of  E.  Brown. — A  married  woman   applied  for  letters    of    administration.       Her 
husband   signed  his  consent,    but  the    signature  to  the   consent  was  not  verified  by  affidavit ' 
or  otherwise.     Ameer  Ali,  J.,  made  an  order  for  issue  of  letters  of    administration   subject    to  ' 
the  husband  joining  in  the  Administration  Bond. 

There  is  no  objection  to  an  infant  being  ap])ointed  executor  :  but  probate  will  not  be  grant- . 
ed  during  his  minority.     Where,  however,  a  minor  is  appointed  sole  executor,  letters  of   admin-  ■ 
istratiou   with   the  will  annexed  may  be  granted  to  his  legal  guardian,  or  to  such  other  person 
as   the    Court  shall  think  fit,  until  he  shall  have  completed  the  age  of  18  years,  at  which  period. , 
and  not  before,  probate  of  the  will  shall  be  granted  to  him.  s.  215,  infra.  This  is  also  in  accord- 
ance with  38  Geo.  III.  c  S7.  s.  6. 

If   there  are    several    executors,    one    of    whom    is   (if   full  age,    no   administration    during 
minority  should  be    granted,    as  the    executor,  who  is  of    full   age,  may  e.xecute  the  will — Wil- ' 
liams  on  Executors,  lOth  Edn.,  386.  ' 

If  there  are  two  or  more  minors  appointed  executors,  and  there  is  no  executor  who  has  at- 
tained majority,  in  that  case  the  Court  will  grant  administration  limited  until  one  of  them  has 
attained  the  age  of  majority,  s.  217,  i'w/m. 

In  cases  to  whic^li  the  section  of  the  Succession  Act  api)lies,  probate  will  not  be  granted  to  a 
married  woman  without  the  prtviou-'^  consent  of  her  husband.  In  England  also  the  consent  of 
the  husband  Mas  nece^asxry— Thru. >t out  v.  Coppin,  2  W.  B..  SOT. 

See  Coote's  Probate  Practice,  13th  Edn.,  pp.  34,  124,  131,  132,  172,  191-196,  224-292, 
Both  by  civil  and  common  law  idiots  and  lunatics  are  incapable  of  being  executors  or  ad- 
ministrators, for  these  disabilities  render  them  unfit  to  discfharge  the  trusts,  and  they  are  incap- 
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able  of  determining  wlietlier  they  will  take  upon  themselves  the  execution  of  the  trusts  or  not. 
It  follows  that  if  an  executoi'  becomes  a  lunatic  his  gi'ant  can  be  revoked. 

Grant  of  probate  to  184.     When  several  execiitors  are  appointed,  pro- 

Simultaneously  or  at     bate  may  be  granted  to  them  all  simultaneously  .or  at 
different  times.  different  times.  ;   , 

A  is  an  executor  of  B's  will  by  express  appointment,  and  C  an  executor  of 

it  by  implication.     Probate  may  be  granted  to  A  and   C  at  the  same  time, 

or  to  A  first  and  then  to  C,  or  to  C  first  and  (hen  to  A. 

This  section  is  incorporated  in  the  Probate  and  Administration  .\ct  (V  of  1881).  being  s.  9 
of  that  Act. 

The  procedure  followed  in  the  High  Court  of  Calcutta  is  to  grant  probate  to  thfe  executor 
api)lying  reserving  liberty  to  the  other  executor.  As  to  form  of  petition  see  Adniitiistratiou 
Practice  in  India. 

Jehanyir  Ruslomji  DexcJia  v.  Bai  Knkcbai,  I.  L.  E.,  27  Bom..  281. — Held  that  an  executo? 
who  had  not  taken  out  probate  was  entitled  to  call  for  an  inventory  and  account  from' 
e.xecutors  who  had  proved  as  the  property  vested  in  him  as  executor.  ' 

.\s  to  powers  of  several  executors  see  s.  271.  >See  also  I.  L.  R.,  20  All.,  189  &  I. 
L.    R.,   21   Cal.,  195. 

Where  several  executors  are  appointed  in  conjunction,  they  are  all  considered  in  the  light 
of  an  individual  person,  and  by  consequence  the  acts  of  any  of  them  in  respect  of  the  adminis- 
tration of  tlie  effects  are  deemed  to  be  the  acts  of  all — See  Williams  on  Executors,  10th  Edn., 
7ir>;  and  s.  271,  infra,  and  Probate  and  Administration  Act,  s.  92. 

A  testator  may  appoint  several  persons  as  executors  in  several  degrees,  as  where  he  makes 
his  wife  sole  executrix,  but  if  she  will  not,  or  cannot  be  executrix,  then  he  makes  his  son  execu- 
tor :  and  if  his  son  will  not  or  cannot  be  executor,  then  he  makes  his  brotlier.  and  so  on — Williams 
on  Executors,  10th  Edn.,  172.  Thus,  in  f  n  the  Goods  of  Lant  (33  L.  J..  P.  and  ^L.  185)  the 
testator  appointed  his  son  sole  executor  ;  but  in  the  event  of  his  going  abroad,  or  being  or 
remaining  abroad  for  upwards  of  two  calendar  months,  he  appointed  B  his  executor.  The 
son,  after  the  death  of  the  testator,  went  abroad  without  taking  probate,  and  there  remained. 
The  Court  granted  probate  to  B,  but  reserved  power  to  the  son  to  prove  the  will — See  In  the 
Goods  of  Wilmot,  2  Rob.,  579.  and  In  the  Goods  of  Langford,  L.  R..  1  P.  and  D.,  458  ;  In  the 
Goods  of  Foster,  L.  R..  2  P.  and  D.,  304.  See  ».  219  d  scq.,  and  the  corresponding  sections 
of  the  Probate  and  Administration  Act  as  to  appointment  of  executors  for  a  limited  purpose. — 
See  also  Grant  v.  Lester,  3  Phill.,  1 1(5.  and  other  cases  referred  to  in  Williams  on  Executors, 
10th  Edn.,  yol.  I.  p.  170. 

185.     If  a  codicil  be  discovered  after  the  grant  of  probate,  a  separate 

Separate  probate  of     Probate  of  that  codicil  may  be  granted  to  the  executor, 

codicil  discovered     if  it  in  no  wav  repeals  the   appointment  of  executors 

after  grant  of  probate.  i     i       .i         'n        ta-  j-£c  i.  j.  •    a.    i 

made  by  the  will.     It  ditierent  executors  are  appointed 

fe?eDt®execu'tS-l"  JrJ     ^>'  *^^^  codicil  the  probate  of  the  will  must  be  revoked, 
appointed  by  the  codi-     and  a  new  probate  granted  of  the  will  and  the  codicil 

together. 

This  section,  which  is  also  incorporated  in  tlie  Probate  and  .\dministration  Act  (V  of 
18S1).  of  which  Act  it  is  s.  10.  is  transcribed  almost  verhfiti in  irom  Coote's  Probate  Practice, 
p.  otj.  The  cases  there  cited  are  Lnngdon  v.  Ronkc  1  .Votes  of  Cases.  254:  and  Bcnf-^on,  6 
Notes  of  Cases,  13. 

Where  more  than  one  paper  is  entitled  to  )>robate  as  containing  the  last  will  of  tiie  deceased, 
each  person  named  executor  in  the  several  papers  Mill  be  entitled  to  probate,  unless  his  appoint- 
ment is  in  any  way  repealed  by  a  pajjer  executed  subsequently  to  that  hi  wluch  he  is  named — 
See  /)/  the  Goods  of  Monjan,  L.'R.,  1  P.  and  D..  323  :  In  the  Good'<  of  Donaldson.  L.  R..  3  P.  and 
D.,  45  :  Lemaqe  v.  Goodhan.  L.  R..  1  P.  and  D..  57  :  and  In  the  Goods  of  Pefch'l'.  L.  R..  3  P.  and 
p.,  153.  The  Court  is  always  reluctant  to  exclude  from  i)robate  executors  whose  appointment 
iB  revoked  only  by  inference — per  Sir  J.  P.  Wildk  In  the  Goods  of  Lowe.  3  Sw.  and  Tr..  478. 
In  that  case,  liowever.  the  testator  by  his  will  ap]>ointed  11'  L  and  W  B  executors,  and  in  a  codi-' 
cil  named  his  wife  "  sole  executrix  of  this  my  will.'"  and  the  Court  held  that  tiie  appointment 
of  the  widow  was  tantamount  to  a  revocation  of  the  appointment  of  the  executors  ap]iointed 
by  tlie  will— See  also  In  the  Goods  of  Bailey,  L.  R.,  1  P.  and  D..  f.2.S. 
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The  re-appointment  in  a  Biibeeqnent  will,  which  confirmed  the  former  ■will,  of  one  jf  the 
executors  named  in  tlie  former  will,  has  been  field  not  to  amount  to  a  levocation  of  the  appoint- 
ment of  the  ottier  executors  named  in  that  ^\ill — In  thf  (loads  of  Lve.sr,  31  L.  J.,  P.  and  M.,  1U<). 

See  Williamson  f^xeoutors,  10th  Edn.,  Vol.  I,  y.  \\'.\,  122,  132,  147,  155,  lfi5. 

See  also  Coote's  Probate  Practice,  13th  Edn.,  ])p.  42.  43.  Hi),  140,  179,190,l!f3,217,4(>5.4(i7. 

186.  When    probate    has    been    granted    to    several    executors,    and 

,    ^  one    of     them     dies,     the     entire     representation    of 

Accrual  of  represen-      ,,^^,  ^^i  •• 

tation    to    surviving     the    testator    accrues    to    the    surviving    executor    or 

*^««"'°^  executors. 

Flanders  v.  Clarice,  3  Atk.,  509  ;  Jacomb  v.  Harwood,  2  Ves.  Sen.,  2U5. 

This  section  has  been  incorporated  in  the  Probate  and  Administration  Act  (V  of  1881), 
being  B.  1 1  of  that  Act. 

Even  where  probate  has  not  been  granted,  the  office  becomes  vested  in  the  survivor  or  sur- 
vivors, s.  272,  infra  ;  Probate  and  Administration  Act,  s.  93.  In  tfie  case,  too,  of  tlie  death  of 
one  or  more  of  several  administrators  tlie  office  becomes  vested  in  the  surviving  administrator 
or  administrators — Ibid. 

This  section  enacts  the  general  law  upon  this  point,  viz.,  that  the  power  of  an  executor  i» 
not  determined  by  the  death  of  his  co-executor  and  so  long  as  th.ere  is  an  executor  survivhig  he 
is  entitled  to  probate. 

See  also  s.  79  of  tlie  Court  of  Probate  Act,  1857,  s.  Hi,  Coui't  of  Probate  Act,  185H.  See  also 
Coote's  Probate  Practice,  13th  Edn. 

187.  No  right  as  executor  or  legatee  can  be  established  in  any  Court 

No  right  as  executor     of   Justice,   unless   a  Court  of  competent    jurisdiction 

?^J®^i^^!!*'  ''^"o^®r„®^"     within  the  province  shall  have  granted  probate  of  the 
tablished    unless  pro-  ^  i  •    i       ^         •    i  x    •        i    •         i  i     n    i 

bate  or  letters  of  ad-     will  under  which  the  right  IS  cJaimed,  or    shall  have 

have^been  K^anted^y     granted  letteis  of  administration  under  the  one  hundred 
a  competent  uourt.  ^^^^  eighteenth  section. 

This  section  is  not  incorporated  in  the  Probate  and  Administration  Act. 
Gordhandas  Soonderdas  v.  Bai  Rawcoovar,  I.  L.  R.,  2G  Bom.,  2U7,    cited  under  s.  181. 

Krishna  Kinkcr  Boy  v.  Eai  Mohun  Roy,  I.  L.  R.,  14  Cal.,  37. — This  section  not  being  made 
applicable  to  wills  of  Hindus  made  before  Ist  September,  1870,  i.';.,  to  wills  of  Hindus  to  which 
Hindu  Act  did  not  apply,  it  is  not  obligatory  on  executors  or  legatees  under  tliem  to  take  out 
probate  or  letters  of  administration  in  order  to  establish  their  riglits  in  a  Court  of  Justice. 

See  also  Krishna  Kintur  Roy  v.  Panchuram  M undid,  I.  L.  R.,  17  Cal.,  272.  See  a\so3Ioosa 
V.  Essa,  I.  L.  R.,  8  Bora.,  241. 

Krishna  K.  Roy  v.  P.  Mundid,  I.  L.  R,.,  17  Cal.,  272. — Thougli  it  is  competent  to  a  Court  to 
grant  probate  or  letters  of  a(bnini  strati  on  in  respect  of  wills  of  Hindus  antecedent  to  1st 
Setember  1870.  still  it  is  not  obligatory  upon  executors  or  persons  claiming  probate  or  ad- 
ministration to  obtain  such  probate  or  letters  of  administration  before  they  can  establish  their 
right  in  respect  of  any  property  subject  to  such  wills. 

See  also  Haji  Mahomed  Mitha  v.  Musaji  Esaji,  I.  L.  R.,  15  Bom.,  057. 

Hormusji  Naoroji  v.  Bai  Dhawbaiji,  I.  L.  R.,  12  Bom.,  164. — Probate  is  only  conclusive 
as  to  the  appointment  of  executors  and  the  validity  and  contents  of  tlie  will. 

Janhai  v.  Dhanu  Lai,  I.  L.  R.,  14  Mad.,  454. — A  Hindu  wlio  was  one  of  the  defendants  died 
leaving  a  will.  The  executors  did  not  apply  for  probate  and  the  properties  came  into  posses- 
sion of  his  (Uvided  brothers  who  were  brouglit  on  tlie  record.  A  decree  was  made  by  consent. 
The  motlier  wlio  ajiart  from  -wiW  would  have  been  the  legal  representative  now  sued  to  Bet  aside 
decree  having  obtained  a  declaration  she  was  entitled  to  properties. 

Held  that  she  was  not  entitled  to  maintain  the  suit. 

This  section  of  the  Indian  Succession  Act  has  not  been  incorporated  in  the  Probate  and 
Administration  Act,  but  it  lias  been  retaine<l  in  the  Hindu  Wills  Act  (see  Probate  and  Adminis- 
tration Act,  s.  154),  and  by  that  Act,  it  still  applies  to  the  wills  of  Hindus,  J.ainas,  Sikhs  and  Biid- 
dhietB  executed  after  the  Ist  September  1870  (see  Hindu  Wills  Act,  s.  2)  within  the  territorial 
limits  to  whicli  that  latter  Act  applies.  Accordingly,  it  would  seem,  the  section  has  no  appli- 
cation in  case  of  Hindus,  .Jain as,  Sikhs  and  Biiddliists  outside  the  Presidency  towns  and  Lower 
Bengal.     It  follows,  therefore,  that  in  the  territorieB  outside  the  limits  to  which  the  Hindu  Wills 
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Act  is  applicable  there  is  no  law  in  force  which  obliges  a  person,  to  whom  the  lutUan  Succession 
Act  does  not  apply,  claiming  under  a  will  to  obtain  probate  of  the  will,  or  otherwise  to  establish 
his  right  as  executor  or  administrator  or  legatee,  to  obtain  probate  before  he  can  sue  in  respect 
to  any  property  which  he  claims  under  the  will — Bhagvansang  v.  Bechardns  Harjivandas,  I.  L. 
R.,  6  Bom.,  73.  In  any  suit  or  proceeding  instituted  by  him,  it  has  been  held,  it  is  for  the  Courtj 
in  which  the  suit  or  proceeding  is  pending,  to  determine  for  the  purpose  of  such  suit  or  proceed- 
ing whether  the  will  is  genuine  and  valid  and  confers  on  tlie  plaintiff  or  applicant  the  ri»lit  which 

is 


production  of  probate  or  letters  of  administration  :  see  Law  of  Wills  in  India,  p.  322 


Section  180  which  is  referred  to  in  tliis  section,  is  no  longer  incorporated  in  the  Hindu  Wills 
Act,  but  it  now  forms  s.  5  of  the  Probate  anrl  Administration  Act. 

Manuel  Louis  Kunha  v.  Jnana  Coelho,  I.  L.  R.,  31  Mad,  187 — In  this  case  it  was  held 
per  Wallis,  J.,  that  the  beneficiary  entitled  under  the  secret  trust  communicated  to  and  accept- 
ed by  the  legatee  claims  through  the  legatee  named  in  the  will  and  as  no  right  as  legatee  can  be 
established  without  a  grant  of  probate  or  letters  of  administration  under  sec.  187  of  the  Succes- 
sion Act,  the  beneficiary  cannot  maintain  a  suit  to  recover  the  benefit  intended  for  him  when 
there  is  no  grant  of  probate  or  letters  of  administration. 

Per  Sankaran  Nair.  J.  (contra)  sec.  187  is  no  bar  to  such  a  suit  as  the  beneficiary  does  not 
me  to  establish  any  claim  as  legatee  but  to  enforce  the  trust  imposed  on  the  legatee  so  far  as 
le  is  concerned,  etc.     (See  facts  of  case). 

Cathan  Alikhan  Badlukhan  v.  BaiPunhai,  I.  L.  R.,  19  Bom.,  832. — It  is  not  incumbent  on  a 
person  who  has  been  appointed  guardian  of  a  minor  under  a  will  to  take  out  probate  as  a 
condition  precedent  to  his  obtaining  a  certificate  under  .\ct  VIII  of   1890. 

See  also  following  cases — Haji  M.  Methar  v.  M.  Esaji,  I.  L.  R.,  15  Bom.,  057  ;  Junakai  v. 
Dhannu  Lai,  I.  L.  R.,  14  Mad.,  454 ;  Surbomangola  Dabce  v.  J/.  Nath,  I.  L.  R.,  4  Cal.,508  ;  Greesh 
Gh.  Roy  V.  Broughton,  I. L.  R.,  14  Cal.,  861 ;  Komulla  Ch.  Duttv.  N.  Mundli,  I.  L.  R.,  4  Cal., 360; 
NimdariRoyv.  31.  B.  Kumari,  2  C.  W.  N.,591 ;  Bissen  Ch.  Dhudhuria  v.  C.  Sing.  1  C.  W.  N.,  32  ; 
Binrajv.  Bhyro  Persaud,  I.  L.  R.,  23  Cal.,  918  ;¥ enkatarammaY .  Venkayya,!.  L.  R.,  14  Mad., 
377  ;  Subramanean  Chetti  v.  R.  Servar,  I.  L.  R.,  20  Mad.,  232 ;  Raghavendra  MadJiai  v.  Bhuna, 
I.L.  R.,  16  Bom.,  49 ;  8.  R.  Yarlagadda  v.  M.  Sridevamma,  I.  L.  R.,  20  Mad.,  162  ;  Baid  Nath 
Das  v.  Shammai  Das,  I.  L.  R.,  22  Cal.,  143  ;  Fateh  Chand  v. 31.  Baksli,  I.  L.  R.,  16  All.,  257 ;  31. 
Yusuf  V.  A.  R.  Bipari,  I.  L.  R.,  26  Cal.,  839  ;  Sabjee  v.  N.  Sahib,  I.  L.  R.,  22  Mad.,  139  ;  P. 
Majat  V.  B.  Parson,  I.  L.  R.,  19  Boa,,  326 ;  Kanchan  Mali  v.  B.  Singh,  I.  L.  R.,  19  Cal. ,336. 

'Province'  as  defined  by  s.  3,  supra,  includes  any  division  of  British  India  having  a  Court 
of  last  resort.  Accordingly,  where  a  testator  died  in  the  Punjab,  and  his  executor,  \rithout 
having  obtained  probate,  granted  a  jjower-of-attorney  to  administer  to  the  estate  to  a  person 
in  Calcutta,  who  applied  for  and  obtained  letters  of  administration  with  the  xsill  annexed, 
it  was  held,  that,  under  tliis  section,  such  letters  had  been  wronglj'  granted.  It  \\  as  held, 
also,  that  letters  might  be  granted  to  the  Admi nistrator- General  of  Bengal— /»  the  Goods  oj 
Duncan,  1  B.  L.  R.,  O.  C,  3;  see  Administrator-General's  Act  (II  of  1874),  ss.  14,  16,  19,  and 
26,  post ;  see  also  s.  242,  infra,  and  Probate  and  Administration  Act.  s.  CO. 

Where  a  will  not  made  within  the  province  has  been  proved  in  a  Court  of  competent  juris- 
diction, it  is  not  necessary  under  this  section,  in  order  to  establish  a  right  as  executor  or 
legatee,  to  prove  the  will  again  within  the  province.  It  is  sufficient  to  obtain  letters  of  ad- 
ministration with  a  copy  of  a  copy  properly  authenticated  by  tlie  Court  by  which  probate 
has  already  been  granted. 

The  'probate'  intended  by  this  section  was  held  by  Poj^tifex  and  R.  C.  Mittek,  JJ.,  to 
mean  the  copy  of  a  will  certified  under  the  seal  of  a  Court  of  competent  jurisdiction  with  the 
grant  of  administration  to  the  estate  of  the  deceased — 3Iu)i  31ohun  Ghosal  v.  Pureshnath  Roy, 
22W.  R.,  174.  Such  a  probate,  the  Court  was  of  opinion,  the  sole  residuary  devisee  (see  a. 
90,  supra)  under  the  will  might  obtain  as  executor  byj  implication.  But  see  Shoshee  Bhusan 
Bunerjee,  I.  L.  R.,'  19  Cal.,  582. 

Where  a  Hindu  testator  by  his  will,  which  was  dated  after  the  Hindu  Wills  Act  came  into 
force,  directed  such  portion  of  his  estate  as  his  executor  might  direct  to  be  applied  in  a  parti- 
cular way,  and  did  not  dispose  of  the  residue,  the  executor  renounced,  and  the  sole  heiress  of  the 
testator  thereupon  filed  a  suit  for  construction  of  the  will. — it  was  objected  that  probate  had 
not  been  taken  out,  and  that,  under  this  section,  the  plaintiff'  could  not  enforce  any  right  under 
the  will.  White,  J.,  however,  allowed  evidence  of  the  execution  of  the  will  to  be  given,  de- 
clared the  gift  to  be  void  for  uncertainty,  and  directed  the  usual  administration  account* 
to  be  taken — Surhomongala  Davee  v.  Mohendronalh  Nath.  I.  L.  R.,  4  Cal.,  508. 
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A  Court  is  not  justified  in  refusing  to  grant  probate  of  a  will  because  the  testator  had  no 
power  to  dispose  of  some  or  even  all  of  the  property  he  purported  to  deal  with— Bo  rot  Parsho- 
tarn  V.  B(ii  Mali,  I.  L.  R.,  18  Bom.,  749  ;  Hnrmasji  v.  Bni  Dhnnhaiji,  I.  L.  R.,  12  Bom.,  164  ; 
eee  Annoda  Sundari  v.  Jugutmoni  Dabi,  I.  L.  R.,  G  Cal.,  170. 

A  person  taking  possession  of  the  estate  of  a  deceased  Hindu  who  has  left  a  will  of  which, 
however,  no  probate  has  been  granted,  must,  it  M^as  held  in  1878.  be  treated  for  some  purposes 
as  his  representative  until  some  otiier  claimant  comes  forward,  and  a  judgment  obtained 
af'ainst  such  a  person  even  if  it  cannot  be  executed  against  the  estate  in  the  hands  of  an  exe- 
cutor when  he  has  not  taken  out  probate  is  at  any  rate  sufficient  to  enable  a  plaintiff  to  bring 
a  suit  against  the  executor  in  order  to  have  the  decree  satisfied — Prosunno  Chunder  Bhiitta 
charjee  v.  Kridto  Ghytunno  Pnl,  I.  L.  R.,  4  Cal..  342  ,  see  Janaki  v.  Dhunu  Lull,  1.  L.  R.,  14 
Mad.,  454  ;  but  see  Khoorshedjec  v.  Mehrwanjee,  1  Moore's  I.  A.,  442. 

As  regards  the  Administrator-General  of  any  of  the  Presidencies,  the  High  Court  at  the 
Presidency  town  is  to  be  deemed  a  Court  of  competent  jurisdiction  within  the  meaning  of 
this  section  (187)  and  s.  190— Act  II  of  1874,  s.  14. 

The  whole  of  the  property  of  a  deceased  person  vests  in  his  executor  or  administrator  (s. 
179,  supra),  and  by  s.  437  of  the  Code  of  Civil  Procedure,  it  is  enacted  :  '"  In  all  suits  concerning 
property  vested  in  a  trustee,  executor  or  administrator,  the  trustee,  executor  or  administra- 
tor shall  represent  the  persons  beneficially  interested  in  such  property  ;  and  it  shall  not 
ordinarily  be  necessary  to  make  such  persons  parties  to  the  suit.  But  the  Court  may,  if  it 
thinks  fit,  order  them'or  any  of  them  to  be  made  such  parties."'  See  Penm/ v.  Hunt,  h.  R., 
6Ch.  D.,  98;  Priestman  v/ Thomas,  L.  R.,  9  P.  D.,  210;  Bradford  v.  yoHH</,  26  Ch.,  tv>6  ;  29 
Ch.  i).,  617. 

Exscutors,  whether  Hindus,  Mahomedans  or  Buddhists  who  have  taken  out  probate,  have 
power  under  the  terms  of  s.  31  of  the  Administrator-CeneraPs  Act  (II  of  1874),  to  transfer  the 
property  of  the  testator  to  the  Administrator-General — Adminiiirator-Getieral  v.  Premlall 
Mullick,  I.  L.  R.,  22  Cal.,  788. 

An  order  for  probate  without  an  actual  grant  thereof  does  not  prove  the  will,  and  an 
application  for  probate  does  not  show  the  executor's  acceptance  of  the  trust — Mohaniduv. 
Pitchey  [1894],  Ap.  Cal.,  437. 

If  a  will  were  made  in  a  foreign  country  and  proved  there,  disposing  of  personal  property 
in  England,  it  was  necessary  for  the  executor  to  prove  it  in  England  also — Toiirton  v.  Flower, 
3  P.  Wms.,  369. 

Where  a  testator  died  in  India  where  his  will  was  proved  and  his  executors  resided,  it  was 
held  that  persons  desirous  of  suing  in  England  in  respect  of  residue  which  had  been  sent  to 
England,  must  procure  administration  to  be  taken  out  in  England  and  sue  the  administrator, 

Logan  v.  Fairlie,  2  S.  &  St.,  284  ;  Tayler  v.  Bell,  2  Mr.  &  Cr..  89. 

Probate  ^ranted  to  one  of  the  executors  secures  for  the  benefit  of  all,  and  upon  death  of  the 
executor  who  has  proved  the  others  may  accept  and  upon  doing  so  fully  represent  the  testator. 

In  order  to  sue  in  any  Court  in  respect  of  the  personal  rights  or  property  of  an  intestate 
the  plaintiff  must  appear  to  have  obtained  letters  of  administration  in  the  proper  Court,  for 
that  constitutes  his  right  to  recover. 

See  47  and  48  Vict.,  c  62,  sec.  11 ;  but  see  52  and 53  Vict.,  c.  42,  sec.  19.  See  also  Whyte 
V.  Rose,  3  Q.  B.,  507  ;  Hunt  v.  Stevens,  3  Ta,nnt.,  113. 

The  title  of  an  administrator  de  bonis  von  is  proved  by  the  production  of  letters  "  rfe 
bonis  non  "  without  producing  the  original  grant. 

It  has  been  held  in  England  that  executors  and  administrators  may  not  sue  or  be  sued 
"  in  forma  pauperis  "  unless  they  have  also  a  beneficial  interest — Paradice  v.  Shepherd,  1  Dick, 
136;  Oldfield  v.  Cobbett,  1  Ph.,  613;  Fowler  v.  Davies,  16  Sim.,  182;  Everson  \.  Matthew, 
3  W.  R.,  159  ;  Rogers  v.  Hooper,  21  L.  T.,  278. 

«    v,„*«  «=*ov,n=i,^=  188.     Probate  of  a  will  when  granted  establishes 

Probate   establishes  .,,-.  ^        ^        ^        e     ■,  -,  ^ 

the  will  from  testa-     the  Will  irom  the  death  ot  the  testator,  and  renders 

tors   ea  valid  all  intermediate  acts  of  the  executor  as  such. 

This  section  is  incorporated  in  the  Probate  and  Administration  Act  (V  of  1881),  beings. 
12  of  that  Act. 

Vide  ss.    242    &   260  post  and  notes- thereunder. 

Chuni  Lall  Bose  v.  Osmand  Beehy.  I.  L.  R..  30  Cal.  1044.  —  Pending  execution  of  a  decree 
the  judgment-debtor  died  leaving  a  will  under  which  R.  K.  was  residuary  legatee.  She  took  pos- 
session and  aiiplied  for  administration.  Administration  was  undued.  In  the  meantime  R.  Iv. 
and  heir-at-law  were  substituted  for  judgment-debtor  and  an  order  made  between  the  parties. 
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Held  that  the  order  wa«  good  and  binding. 

Ganef^h  Jaqannnfh  Dev  v.  Iia7n  Chandra  Oanesh  Dev,  I.  L.  R.  31  Bom.,  563.-— The 
plaintiff  applied  for  probate  to  the  District  Judge  of  Poona.  The  defendants  opposed  and 
on  appeal  the  Court  rejected  the  application  for  probate.  The  plaintiffs  then  filed  a  suit 
as  persons  beneficially  interested  for  a  declaration  that  the  property  of  the  deceased  belonged 
to  them.     The  defendants  contended  that  it  was  rvs  judicata. 

Held  that  suit  was  not  barred  by  the  orders  refusing  probate.  A  grant  of  probate  Is  in 
the  nature  of  a  decree  in  rem  and  actually  invests  the  executor  or  administrator  with 
character  which  it  declares  to  belong  to  them. 

See  also  Fatema  v.  Esm,  I.  L.  R.  7  Bom.,  266. 

Although  probate  establishes  the  will  as  from  the  testator's  death,  it  is  merely  operative 
as  the  authenticated  evidence,  and  not  at  all  as  the  foundation  of  the  executor's  title  ; 
for  he  derives  all  his  title  from  the  will  itself,  and  the  property  of  the  deceased  vests  in  him 
from  the  testator's  death — Williams  on  Executors,  10th  Edn.,  269. 

A  grant  of  probate  or  of  administration  is  in  the  nature  of  a  decree  in  rem,  and  actually 
invests  the  executor  or  administrator  with  the  character  which  it  declares  to  belong  to  him. 
Accordingly,  a  grant  of  pro'oate  is  conclusive  against  all  the  world,  it  may  be  showiTthat  the 
grant  was  revoked,  for  that  is  the  further  act  of  the  same  Court  ;  or  that  it  was  forged,  for 
that  shows  it  was  not  the  act  of  the  Court  at  ail  ;  or  that  it  was  granted  by  a  Court  that 
had  no  jurisdiction,  for  then  it  is  a  nonentity.  But  it  cannot  be  shown  that  the  testator 
was  mad  or  the  will  was  foigcd.  for  those  facts  might  have  been  alleged  in  opposition  to 
the  grant  of  administration — 2  Smith,  L.  C.,  827,  citing  Noel  v.  Wells,  I  Lev.,  235-6  ;  see 
per  BuLLEK,  J.,  in  Allen  v.  Dundas,  3  T.  R.,  125  ;  and  Allen  v.  McPherson,  1  H.  L.  C, 
191  ;  see  also  Brujanath  Dey  Sircar  v.  S.  N.  Anandamayi  Duai,  8  B.  L.  R,,  208;  Mitchell 
V.  Oard,  3  Sw.  and  Tr.,  75  ;  In  re  Bywater,  L.  R.,  18  Ch.  D.,  17  ;  Melhuish  v.  Milton,  23 
Ch.  D..  27. 

As  the  estate  of  an  executor  flows  from  the  will,  an  executor  may,  before  probate,  act  as 
effectually  in  almost  all  matters  relating  to  his  office,  as  if  probate  had  been  granted — Rodgers 
v.  James,  7  Taun.,  147  ;  Wankford  v.  Wankford,  Salk,  301.  In  the  latter  case  it  was  held  also 
by  Lord  Holt,  that  an  act  done  by  an  executor,  is  valid,  provided  the  will  is  ultimately 
proved,  although  the  executor,  who  did  the  act,  died  without  proving  the  will,  and  that  case 
was  followed  in  Brazier  v.  Hudson,  8  Sim.,  67.  Before  probate  an  executor  may  seize  and 
take  into  his  hands  any  of  the  testator's  effects,  pay  or  release  debts,  distrain  for  rent  due 
to  the  estate  [Whitehead  \.  Taylor,  10  A.  and  E.,  210) ;  sell,  release  or  assign,  or  otherwise 
dispose  of  the  testator's  effects,  assent  to  or  pay  legacies,  see  Williamson  Executors,  10th  Edn., 
249.  On  a  sale  before  probate,  however,  a  purchaser  is  not  bound  to  pay  his  purchase-money 
until  probate  has  been  obtained — Newton  v.  Metropolitan  By.  Co.,  1  Dr.  and  S.,  583.  And 
according  to  the  preceding  section,  where  it  is  necessarj'  for  an  executor  to  establish  his  title 
in  any  Court  of  Justice,  it  is  necessary  for  him  to  produce  the  probate  or  letters  of  adminis- 
tration. Moreover,  the  rules  of  procedure  in  this  country  render  it  impossible  for  an  exe- 
cutor to  maintain  a  suit  before  proving  the  will,  as  in  all  cases  not  only  must  the  plaint  filed 
by  him  allege  his  representative  capacity  in  which  he  sues,  but  he  must  file  the  document 
•  pon  which  he  relies,  see  Act  XIV  of  1882.  s.  59.  In  England,  also,  an  executor  except  in 
cases  upon  his  actual  possession  as  executoi,  cannot  maintain  an  action,  before  probate;  see 
8.  242  of  this  Act,  inira,  and  s.  59  of  the  Probate  and  Administration  Act. 

Probate  of  the  will  is  conclusive — 

1.  As  to  appointment  of  executor  and  the  validity  and  contents  of  the  will. 

2.  No  person  once  probate  is  granted  is  allowed  to  prove  another  person  was  appointed 
executor  or  that  person  was  insane. 

3.  Establishes  that  will   was  duly  executed. 

4.  Conclusive  as  to  every  part  of  the  will  in  respect  of  which  probate  is  granted. 

Hindu  Lav. — A  grant  of  piobate  in  the  case  of  wills  of  Hindus  before  the  Hindu  Wills  Act 
conferred  no  title  upon  the  executor.  The  executor  derived  his  title  from  the  will  itself,  and 
probate  Avas  merely  evidence  of  his  title,  as  a  decree  of  the  Court  granting  it  would  be, — that 
is  between  the  parties  and  those  privv  to  the  suit  in  which  the  decree  was  made — Share  Bibee 
V.  Baldeo  Da^^,  1  B.  L.  R.,  ().  C.  24  ;'see  Jnykali  Dehi  v.  Shihnath  Challerjee,  2  B.  L.  R.  (0. 
C. ),  1.  and  Grish  Chvnder  Boy  v.  Brou',hton,  I.  L.  R..  14  Cal.,  p.  875.  In  the  case  of  a  Hindu 
will  in  1867,  Kemp  and  Clover.  JJ.,  held,  that  although  letters  of  administration  with  the 
will  annexed  might  be  ecjuivalent  to  probate,  yet  that  neither  was  by  itself  sufficient  to  prove 
the  genuineness  of  a  will  which  was  contested — Teencowrie  Dossee  v.  Hurreehur  Mookerjee, 
8  wTR.,  308. 

Probate  limited  to  part  of  the  estate  of  the  testator  cannot  be  granted  in  cases  where, 
under  s.  179  of    the  Indian  Succession  Act,  or  s.  4    of    the  Probate  and   Administration    Act 


260  SUCCESSION    ACT,  [PART  XXIX» 

the  whole  estate  vests  in  the  executor — In  it  Thaker  Madliuvji,  I.  L.  R.,  6  Bom.,  460  ;  see 
Askew  \.  Askew  [1891],  Prob.,  174.  See  annotated  edition.  Probate  and  Administratioa 
Act  by  A.  Kinney.  ^1 

See  also  Kurrukulam  Bahadoor  v.  iV.  H.  Khan,  9  C.  W.  N.,  938. 

There  is  a  gioat  distinction  between  the  title  of  an  executor  and  an  administrator. 
The  former  deserves  his  title  from  the  will  and  the  latter  from  the  grant  (see  notes  to  sec.  191). 

As  pointed  out  the  right  of  an  executor  is  derived  from  the  will  and  the  property  of  a  testa- 
tor vests  in  an  executor  immediately  on  death.  Probate  may  therefore  be  considered  merely  as 
evidence  of  au  executor's  right. 

See  following  cases  : — Smith  v.  Mellis,  1  T.  R.,  480  ;  Ingle  v.  Richards.  No.  2,  28  Beav.  366. 
Woolly  V.  Clark,  b  B.  and  Al.,  744;  Whitehtad  v.  Taylor,  10  A  and  E.,  211  ;  Wankjord  v. 
Wankford,  1  Salk,  301 — It  would  be  as  well  therefore  to  consider  what  an  executor  may  do  before 
Probate. 

1.  Take  possession  of  assets,  sell  or  otherwise  dispose  of  same — 

2.  Release  debts— (Be  Steams,  1897,  1  Ch.,  422-430). 

3.  Distrain— ( Whitehead  v.  Taylor  10  A.  &  E.,  21 1 ). 

4.  Assent  to  a  legacy — {Johnson  v.  Warwick,  17  C.  B.,  516). 

5.  Demise (Roe  v.  Summersett,  2  W.  BL,  694). 

Even  though  the  executor  who  has  performed  any  of  the  aforesaid  acts  should  die  before 
proving  the  will  yet  the  acts  would  stand  as  good. 

See  Brazier  v.  Hudson,  8  Sim.,  67  ;  Johnson  v.  Warwick,  17  C.  B.,  516. — If,  however,  xt  be- 
necessary  to  support  the  title  this  can  only  be  done  by  producing  the  probate. 

Regarding  the  question  of  executor  being  entitled  to  maintam  an  action  before  obtaining 
probate,  it  may  be  stated  as  a  general  rule,  although  his  powers  are  not  absolute,  that  he  may 
bring  such  an  action,  but  he  will,  generally  speaking,  have  to  produce  the  probate  at  the  trial — 

Attention  is  directed  to  the  following  : — 

1.  Wankford  v.  Wankford,  1  Salk.,  303. 

2.  Hunt  V.  Stevens,  3  Taun'..,  113. 

3.  Wills  V.  Rick,  2  Atk..  285.  ' 

4.  Pinney  v.  Pinney,  8  B.  &  C  ,  Z'ib. 

5.  Taru  v  Commetciul  Bank,  12  Q.  B.  D.,  294. 

6.  Eastern  v.  Carter,  5  Exch.,  8-14. 

7.  Beardmore  v.  Gregory,  34  L.  J.  Ch.,  392. 

An  executor  may  also  obtain  an  injunction  to  protect  the  estate,  and  he  may  also  petition 
in  Bankruptcy  or  for  a  winding  up  order,  but  in  such  cases  he  mu^t  obtain  probate  before  the 
Receiving  order. 

See  Rogeid  v.  James,  7  Taunt.,  147.  Rt.  Masonee  and  General  Life  Assn.  Coy.,  32  C.  D.,  373. 

It  would  in  this  connection  be  as  well  also  to  consider  an  executoi's  liability,  and  ic 
may  be  stated  as  a  general  rule  that  an  executor  who  lias  elected  to  act  can  be  sued  before 
probate. 

See  following:^ 

1.  Btewett  V.  Blewett,  1  Gomge,  41. 

2.  Webster  Y.  Webster,  10  Vet.,  93. 

3.  Amoltr  v.  Lindsay,  3  C.  D.,  198. 

4.  Phillips  V.  steward,  1  Atk.,  285. 

It  has  been  held  that  the  Couit  has  powci  to  stay  proceedings  until  pronate  is  taken  out 
— Taru  V.  Oomm'-rcial  Bank,  12  Q.  B.  D.,  294. 

189.     Letters    of    administration    cannot    be    granted    to    any    person 

*«„rv,«»v,i^»  who  is  a  minor   or  is    of  unsound    mind,   nor  to    a 
Persons  to  whom  let-  ,       e    ^ 

ters  of  administration  married  woman  Without  the  previous  consent  oi    her 

may  not  be  granted.  j^^^^^^^^ 

This  section,  omitting  the  words  '  'nor  to  a  married  woman  without  the  previous  consent 
of  her  husband,"  is  incorporated  as  s.  13  of  the  Probate  and  Administration  Act  (V  of  1881). 

See  also  notes  to  s.  183,  ante,  wherein  is  given  the  reason  for  the  omission  of  the  words  re- 
garding grants  to  a  married  woman  in  cases  of  grants  under  Act  V  of  1881. 

Minors. — If  the  person  who,  in  case  of  intestacy,  imder  the  Statute,  would  be  entitled  to 
grant   of  letters   of  administration  is  a  minor,  the  Probate  Court  in  England,  in  cases  where 
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there  is  a  sole  executor  who  is  a  minor,  generally  grants  administration  to  his  guardian 
limited  to  his  minority  (Williams  on  Executors,  10th  Edn.,  410,  et  seq. ;  but  the  Court  has  always 
exercised  a  discretion  to  grant  letters  to  whom  it  might  think  fit  (iSmrtA'5  case,  2  Stra.,  891), 
and  in  many  cases  it  has  granted  administration  to  persons  not  guardians  of  the  minor — Lowell 
V.  Cox  in  cited  West  v.  Wilby,  3  Phillim.,  379. 

Where  there  are  several  persons  in  equal  degree  entitled  to  administration,  the  Court  does 
not  in  all  cases  grant  letters  to  one  who  may  be  of  age.  Thus,  in  CartwrighV s  case,  1  Freem., 
258  (cited  in  Williams  on  Executors,  10th  Edn.,  386),  the  intestate  died  leaving  four  grand- 
children, one  of  whom  was  of  age  and  the  others  minor,  and  the  Court  granted  administration 
to  the  mother  as  guardian  to  the  three  durante  minore  estate,  although  it  was  strongly  urged 
that  she  who  was  of  age,  being  capable,  ought  to  have  been  preferred.  The  ground  of  the 
decision  was,  that  all  being  equally  entitled  to  distribution,  the  interest  of  the  three  minors 
preponderated. 

Where  the  administration  is  limited,  the  administrator  represents  the  testator's  estate  to 
the  extent  of  the  authority  granted — Faulkner  v.  Daniel,  3  Hare,  199. 

Persons  of  unsound  mind. — Lunatics  and  idiots  are  incapable  of  acting  either  as  executors 
(s.  183,  supra)  or  administrators — Evans  v.  Tyhr,  2  Rob.,  128.  The  case  of  a  lunatic  being 
appointed  sole  executor,  sole  universal,  or  sole  residuary  legatee,  or  being  entitled  to  letters  of 
administration,  is  provided  for  by  s.  217,  infra. 

Where  a  person  who  has  been  appointed  executor,  or  to  whom  letters  of  administration 

have  been  granted,  becomes  non  compos,  the  Court  may  grant  administration  to  another 

Evans  v.  Tyler,  2  Rob.,  128. 

Married  women. — In  England  and  here  in  cases  to  which  this  section  of  the  Succession 
Act  applies,  a  married  woman  cannot  be  appointed  administratrix  except  with  the  previous 
consent  of  her  husband — See  Buhbers  v.  Harvy,  3  Curt.,  50. 

It  is  no  incapacity  under  this  Act  that  the  next-of-kin  is  an  alien,  or  an  insolvent,  or  a 
felon.     But  see  notes  to  s.  225,  infra. 

In  England,  bankruptcy  was  held  m  some  cases  to  be  a  disqualification  (Hills  v.  Mills,  1 
Salk.,  36  ;  Langley  v.  Hawk,  5  Madd.,  46),  unless  the  testator  knew  the  person  appointed  to  have 
been  a  bankrupt  (Gladdon  v.  Stoneman,  1  Madd.,  143,  note),  and  previous  to  the  Succession  Act 
it  seems  to  have  been  so  held  by  the  late  Supreme  Court — In  the  Goods  of  Jackson,  Morton's 
Rep.,  28. 

The  Court  at  all  times  prefers  a  sole  to  a  joint  administration,  and  where  a  joint  grant  is 
made  to  the  widow  and  one  of  the  next-of-kin,  all  the  other  next-of-kin  must  consent  that  the 
grant  shall  be  so  made  (In  the  Goods  of  Newbold,  L.  R.,  1  P.  and  D.,  286,  per  Sir  J.  P.  Wilde), 
because  it  is  infinitely  better  for  the  estate,  as  administrators  must  join,  and  be  joined  in  every 
act,  which  would  not  only  be  inconvenient  to  themselves,  but  what  is  of  more  consequence, 
must  be  inconvenient  to  those  who  have  demands  on  the  estate  either  as  creditors  or  as 
entitled  in  distftibution — Warwick  v.  Greville,  1  Phill.,  126,  per  Sir  John  Nicholl. 

Cateris  paribus,  a  man  accustomed  to  business  is  to  be  preferred  as  administrator  ( Williams 
\.  Wilkins,  2  Phill.,  100)  ;  and  a  male  is  preferred  to  a  female — Iredale  v.  Ford,  1  Sw.  and  Tr., 
305.  The  Court,  too,  will  usually  grant  administration  to  the  nominee  of  the  majority  of  in- 
terests— In  the  Goods  of  Stainton,  L.  R.,  2  P.  and  D.,  212,  per  Lord  Penzance. 

The  fact  of  one  of  the  next-of-kin  being  also  a  crditor  is  a  reason  against  his  being  preferred 
in  a  contest  for  the  administration,  either  with  the  widow  or  anv  other  next-of-kiiT— PFeJ6  v 
Needham,  1  Add-,  498. 

As  to  cases  in  which  the  Administrator-General  is  entitled  to  letters  of  administration,  see 
Act  II  of  1874,   post. 

See  also  Cootes  on  Probate  Practice,  13th  Edn.,  pp.  9,  65,  93,  98,  110. 
„      .»,**.*  190.     No  right  to  anv  part  of  the  property  of  a 

No    right     to    intes-  ,        i  j-    j    •    .    '\    .  i        ^  .   V,.  /    ,    . 

tate's  property  can  be     person  who   has  diea  intestate  can  be  estabhshed  in 

IdmSiltrationVrlvi^     any  Court  of  Justice,  unless  letters  of  administration 

competlnTcourt!'^  ^     ^^^'^  ^^^^  ^^^^  granted  by  a  Court  of  competent  juris- 
diction. 

This  section  has  not  been  incorporated  in  the  Probate  and  Administration  Act  (V  of 
1881),  nor  was  it  ever  incorporated  in  the  Hindu  Wills  Act. 

Sukh  Nandan  v.  Rennick,  I.  L.  R.,  4  All.,  193. — A  suit  was  filed  by  a  debtor  against  some 
heirs  of  the  testator  who  were  in  possession  of  the  estate  and  obtained  a  decree  and  in  execution 
of  which  property  belonging  to  the  deceased  was  sold,  but  before  sale-proceeds  were  paid  an 
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heir  of  the  deceased  obtained  administiation  and  an  order  foi  payment  of  the  sale-proceeds. 
The  debtor  then  sued  the  administrator  for  siicli  sale-proceeds. 

Held  that  the  decree  obtained  by  tlie  cieditor  against  the  heirs  wlio  had  not  obtained  re- 
presentation did  not  give  him  a  title  to  the  sale-proceeds  which  formed  part  of  the  estate  of 
the  deceased. 

Framji  Doruhji  Gha^tiala  v.  Adarji  Dornhji  Ghnsuala,  1.  L.  R..  18  Bom.,  .337. — D,  a 
Parsi,  died  intestate  in  1877  leaving  him  surviving  a  widow,  three  daughters  and  two  sons,  A 
and  F.  On  D's  death  bis  sons  assumed  management  of  his  estate  without  taking  out  ad- 
ministration. The  widow  and  daughters  obtained  administjation  limited  to  their  interests  in 
the  estate. 

In  1888,  A  brought  a  suit  against  F  to  recover  certain  moneys. 

Held  that  estate  being  unrepresented  suit  could  not  be  maintained  and  that  only 
course  open  to  the  plaintiff  was  to  take  proceedings  for  the  appiontmcnt  of  an  administrator. 

In  re  Thuker  Mudharji  Dhmamsi,  I.  L.  R.,  6  Bom.,  4(i0. —  Held,  that  probate  limited  to  a 
portion  of  the  estate  connot  be  granted  where  the  whole  of  the  estate  was  vested  in  an 
executor  under  s.  179  of  the  Act. 

Tuljaram  v.  Bamanji,  I.  L.  R.,  19  Bom.,  828. — Certain  land  in  di.spute  belonged  originally 
to  a  Parsi  named  i)  who  died  intestate.  After  his  death  one  of  his  brothers  took  posses.sion 
without  obtaining  administration  and  sold  to  the  plaintiff.  The  defendant  claimed  a  right  of 
way.  He  obtained  an  injunction  restraining  the  plaintiff  from  obstructing  his  right  of  way. 
The  plaintiff  filed  a  suit  for  declaration  that  he  was  the  owner  of  the  land.  Both  lower  Courts 
rejected  the  claim  on  the  ground  that  he  had  not  obtained  administration  to  the  estate  of  D.  the 
original  owner.  Held  by  High  Court  reversing  the  decree  that  s.  190  did  not  apply.  Neither 
the  plaintiff'  nor  defendant  relied  as  the  basis  of  his  right  to  the  previous  title  of  D.  There  was 
no  question  of  administration. 

Goods  of  Ram  Chand  Seal,  I.  L.  R.,  .5  Cal.,  2  ;  4  C.  L.  R.,  290.— If  a  Hindu  takes  out  admi- 
nistration at  all  it  must  be  a  general  letters  of  administration.  Letters  of  administration 
limited  to  certain  property  cannot  be  granted. 

Goods  of  Grish  Cliunder  Mitter,  I.  L.  R.,  6  Cal.,  483. — Except  under  special  circumstances 
letters  of  administration  to  the  estate  of  a  deceased  Hindu  must  be  taken  out  in  respect  of  the 
immovable  as  well  as  the  movable  property  forming  part  of  such  estate. 

See  also  Goods  of  Cowar  Sidtya  Krishiui  Gfiosal,  I.  L.  R.,  10  Cal..  554. 

Churti  Lai  Base  v.  Osmo7id  Beeby,  I.  L.  R.,  30  Cal.,  1044. — Pending  the  execution  of  a  decree 
the  judgment -debtor  died  leaving  a  will  under  which  B  K  was  residuaiy  legatee.  She  took  pos- 
session of  the  estate  and  applied  for  administiation  with  will  annexed.  The  will  was  found  to 
be  torn  and  administration  granted.  In  meantime  R  K  and  the  heir-at-law  were  substituted 
in  place  of  the  judgment-debtor  in  the  execution-proceedings  and  an  order  was  made  between 
the  parties. 

Held  that  the  order  was  good  that  a  lesiduary  legatee  in  possession  of  the  estate  of  a 
deceased  judgment-debtor  could  not  be  regarded  as  an  executor  de  son  tort  so  that  his  acts 
would  not  be  binding  upon  the  legal  representative— Pro«o?;«c<  A'.  Bhuttacharjee  v.  A'.  C. 
Pavl,  I.  L.  R.,  4  Cal.,  342  ;  Jawahar  v.  Dhann  Lai,  1.  L.  R.,  14  Jlad.,  454  ;  Chatakelan  v. 
G.  Karumsar,  I.   L.  R.,  17  Mad.,  186. 

Motihai  V.  Govindji  Primji,  I.  L.  R.,  19  Bom.,  123.     Cited  under  s.  195  post. 

Shuik  Moosa  v.  Shaik  Essa,  I.  L.  R.,  8  Bom.,  241.     Cited  under  s.  187  ante  ; 

In  re  Thaker  Madhauji  Dharamsi,  I.  L.  R.,  6  Bom.,  4G0.     Cited  under  s.  179  and  226. 

Rajnarain  Bose  v.  Universal  Life  Asstiranre  Co..  I.  L.  R..  7  Cal.,  574. — A  insured  his  life 
and  assigned  to  B.  B  died  appointing  C  and  D,  his  executors,  who  took  out  probate  and  they 
paid  primea.  A  died,  and  C  and  D  demanded  amount  due.  but  the  Company  refused  to  pay 
without  concurrence  of  representatives  of  A. 

Held  the  Company  was  justified  in  refusing  to  pay  in  the  absence  of  legal  representatives 
of  ^. 

In  India,  a  general  discretion  is  given  to  the  Court  to  grant  lettcis  of  administiation  subject 
to  an  exception,  wherever  the  nature  of  the  case  requires  an  exception  to  be  made  (s.  227,  infra; 
Act  V  of  1881,  s.  43).  Where  a  grant. with  an  exception,  of  probate  or  letters  of  administration, 
with  or  without  the  will  annexed,  has  been  granted,  and  there  is  other  estate  of  the  deceased,  the 
person  entitled  to  probate  oi-  administration  of  the  remainder  of  the  deceased's  estate  may  take 
a  grant  of  probate  or  letters  of  administration,  as  the  case  may  be.  of  the  rest  of  the  deceased's 
estate  (s.  228,  infra  ;  Act  V  of  1881,  s.  44).  But  such  a  grant  of  the  rest  or  a  grant  cceterornm  i» 
a  grant  of  probate  or  administration  following  upon  a  limited  grant. 

Under  the  Succession  Certificate  Act  (VII  of  1889),  which  applies  to  the  whole  of  British 
India  (including  Upper  Burma  except  the  Shan  States),  it  is  provided  that  a   certificate  shall 
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not  be  granted  thereunder  with  respect  to  any  debt  or  security  to  which  a  right  can  be  established 
by  probate  or  letters  of  administration  under  the  Indian  Succession  Act,  1865,  or  by  probate  of 
a  will  to  which  the  Hindu  Wills  Act,  1870,  applies,  or  by  letters  of  administration  with  a  copy 
of  such  a  will  annexed,  s.  1  (4). 

Section  4  provides  that  (1)    no  Court  shall — 

{a)  pass  a  decree  against  a  debtor  of  the  deceased  person  for  payment  of  his  debt  to  a  person 
claiming  to  be  entitled  to  the  effects  of  the  deceased  person  or  to  any  part  thereof,  or 

(b)  proceed,  upon  an  application  of  a  person  claiming  to  be  so  entitled,  to  execute  against 
such  a  debtor  a  decree  or  order  for  the  payment  of  his  debt, 

except  on  the  production,  by  the  person  so  claiming,  of — 

(i)  a  probate  or  letters  of  administration  evidencing  the  grant  to  him  of  administration  to 
the  estate  of  the  deceased,  or 

(ii)  a  certificate  granted  under  s.  36  or  s.  37  of  the  Administrator-General's  Act.  1874,  and 
having  the  debt  mentioned  tlierein,  or 

(iii)  a  certificate  granted  under  this  Act  and  having  the  debt  specified  therein,  or 

(iv)  a  certificate  granted  under  Act  XXVII  of  1860  or  an  enactment  repealed  by  that  Act, 
or 

(v)  a  certificate  granted  under  the  Regulation  of  the  Bombay  Code  "  No.  VIII  of  1827  " 
and,  if  granted  after  the  commencement  of  this  Act,  having  the  debt  specified  therein. 

(2)  The  word  *'  debt  "  in  sub-section  (1)  includes  any  except  rent,  revenue  on  profits  pay- 
able in  respect  of  land  used  for  agricultural  purposes. 

Section  21  of  the  same  Act  provides  :— (1)  A  grant  of  probate  or  letters  of  administration 
under  the  Probate  and  Administration  Act,  1881,  in  respect  of  an  estate  shall  be  deemed  to  super- 
cede any  certificate  previously  granted  under  this  Act  in  respect  of  any  debts  or  securities 
included  in  the  estate. 

(2)  When  at  the  time  of  the  grant  of  the  probate  or  letters  any  suit  or  other  proceeding 
instituted  by  the  holder  of  the  certificate  regarding  any  such  debt  or  security  is  pending,  the 
person  to  whom  the  grant  is  made  shall,  on  applying  to  the  Court  in  which  the  suit  or  proceed- 
ing is  pending,  be  entitled  to  take  the  place  of  the  holder  of  the  certificate  in  the  suit  or  proceed- 
ing. 

As  to  the  right  of  the  Administrator-General  to  obtain  letters  of  ndministration  in  the  case 
of  Hindus,  Mahomedans  or  Buddhists,  or  other  persons  exempted  from  the  operation  of  this  Act 
under  s.  332,  see  Administrator-General's  Act  (II  of  1874),  s.  17. 

In  the  case  of  Administraior-Gtneral  v.  Prem  Lall  Mullick  (I.  L.  R.,  22  Cal.,  P  C,  788),  it 
was  held  that  Hindu  executors  who  had  taken  out  probate  had  powei',  under  the  terms  of  s.  31 
of  the  Administrator-General's  Act  (II  of  1874),  to  transfer  the  estate  of  the  testator  to  the 
Administrator-General. 

According  to  the  practice  in  England,  where  a  testator  has  made  his  will  for  a  particular 
or  limited  purpose  only,^ — e.g.,  the  administration  of  a  fund  vested  in  himself  as  trustee,  the  ad- 
ministration of  an  estate  vested  in  himself  as  executor,  or  the  administration  of  his  own  property 
in  some  particular  district  or  country,  and  has  died  intestate  as  regards  all  other  property  of  his 
own  or  vested  in  him,  the  next-of-kin  (without  waiting  for  the  executor  to  take  the  limited  pro- 
bate to  which  he  is  entitled  under  such  circumstances)  may  take  administration  of  all  and  singu- 
lar the  deceased's  effects,  save  and  except  what  the  testator  has  himself  excepted.  In  like  man- 
ner, formerly  the  husband  of  a  testatrix,  who  had  made  her  will  under  a  power,  might  take  admin- 
istration, save  and  except  what  she  had  power  to  dispose  of  by  her  will,  and  had  disposed  of  by 
it,  before  the  executor  proved  the  will — Coote's  Prob.  Pract.,  170. 

From    what  period  ^^^'     Letters  of  administration    entitle   the  ad- 

letters  of  administra-  n)ini8trator   to  all  rights  belonging  to  the  intestate  as 

trator    to   intestates  effectually  as  if  the  administration  had  been   granted 

"^^*^^'  at  the  moment  after  his  death. 

See  Chapter  II,  William  Legal  Representatives. 

This  section  is  incorporated  as  s.  14  in  the  Probate  and  Administration  Act  (.V  of  1881). 

Compare  notes  under  s.  188  ante.  Letters  of  administration  cannot  be  granted  to  an  executor. 
This  section  only  refers  to  cases  of  intestacy.,  but  the  same  priniciple  applies  where  administra- 
tion is  granted  with  will  annexed  where  no  executor  is  appointed,  administration  can  be  granted 
with  will  annexed. 
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Joint  grants  of  letters  of  administration  have  been  limited  to  three  persons  (Coote's 
Probate  Practice,  13th  Edn.,  p.  198). 

See  provisions  of  Administrator-General's  Act  (11  of  1874),  as  to  rights  of  Administrator- 
General  to  a  grant  of  administration,  and  his  powers  to  grant  a  certificate,  see  ss.  16,36  and  37 
of  Act  II  of  1874. 

As  pointed  out  in  the  notes  to  s.  188,  there  is  a  great  difference  between  the  powers  of 
an  executor  and  an  administrator. 

The  weneral  rule  with  regard  to  an  administrator  is  that  nothing  can  be  done  by  him 
until  administration  has  been  granted  inasmuch  as  he  derives  his  authority  from  the  Court, 
and  this  applies  equally  to  the  case  of  new  administrator  as  in  case  of  intestacy  or  with  copy 
will  annexeil. 

It  has  therefore  been  held  that  an  administrator  before  he  has  obtained  letters  of  admi- 
nistration cannot 

1.  Release  an  action  (Middletons  Case,  5  Co.,  28a). 

2.  Release  a  debt  (Barefoot  v.  Barefoot,  Palm..  411  ;  Whitehall  v.  Sqiiire,  1  Salk.,  295). 

3.  Assign  the  deceased's  property  (3  Preton  abstr.,  146). 

4.  or  bring  an  action  (Wankford  v.  Wankford,  1  Salk.,  301). 

5.  Surrender  a  lease  (Doe  v.  Glinn,  1  Ad.  and  E.,  49). 

6.  Effect  a  mortgage  (Mitters  v.  Brown,  1  H.  and  C,  686). 

7.  Give  a  valid  notice  (Holland  v.  Holland,  6  C.  B.,  727). 

As  regards  the  question  of  actions,  it  has  always  been  held  at  law  that  administration 
must  issue  before  the  commencement  of  an  action  at  law  by  an  administrator — Phillips  v. 
Earthy,  3  C.  and  P.,  121  ;  Tattersall  v.  Ashtuorth,  cited  in  Administration  Practice  (1908) 
p.  124. 

In  certain  cases  letters  of  administration  date  back  to  the  death  of  the  intestate  so  as 
to  give  validity  to  the  acts  done,  bvit  these  it  seems  refer  only  to  those  cases  where  the  acts 
are  for  the  benefit  of  the  estate — Morgan  v.  Thomas,  8  Exch.,  302  ;  Bodgery.  Arch,  10  Exch., 
333  ;  Be  Watson.  19  Q.  B.  D.,  234. 

It  has  been  held  in  chancery  that  it  is  sufficient  to  produce  letters'  of  administration  at 
the  hearing  (Daniell,  405)— /?e  Masonic  Ass.  Coy.,  32,  C.  C,  373. 

As  regards  actions  founded  on  possession  or  on  his  own  contracts  an  administrator  is  on 
the  same  footing  as  an  executor. 

192.  Letters  of  administration  do  not  render 
tor^not°^randa?ed*by  valid  any  intermediate  acts  of  the  administrator  tend- 
letters  of  administra-     jj^g  ^q  ^j^g  diminution   or  damage    of  the    intestate's 

estate. 

This  section  is  incorporated  as  s.  15  in  the  Probate  and  Administration  Act  (V  of  1881). 
Under  the  provisions  of  Act  II  of  1874,  certain  powers  ai-e given  to  District  Judges,  vide  s.  64. 

The  Admr.  Genl.,  Bengal  v.  Lalit  Mohun  Boy,  12  C.  W.  N.,  738. — No  suit  is  maintain- 
able when  instituted  by  a  person  in  his  capacity  as  the  administrator  of  the  estate  unless 
and  until  administration  is  issued  to  him  (on  appeal  ca.se  was  remanded). 

The  authority  of  the  administrator  is  derived  from  the  grant  of  the  letters  of  administration 
and  in  this  respect  is  unlike  that  of  the  executor,  which  is  derived,  not  from  the  probate,  but 
from  the  will  itself — Woolley  v.  Clark,  5  B  and  Aid.,  744.  It  follows  from  this  distinction  that, 
as  a  general  rule,  acts  done  by  an  administrator  before  tlie  grant  of  letters  of  administration, 
are  not  binding^ — Middleion's  case,  5  Co.,  28  (b)  ;  see  also  per  Powy.s.  J.,  in  Wankford  v.  Wank- 
ford, 1  Salk,  301.  In  Morgan  v.  Thomas  (8  Exch.,  307).  Parke.  B.,  said:  "  An  act  done  by  a 
party  who  afterwards  becomes  administrator  to  the  prejudice  of  the  estate,  is  not  made  good  by 
eubsequent  administration.  It  is  only  in  those  cases  where  the  act  is  for  the  benefit  of  the  estate 
that  the  relation  back  exists,  by  virtue  of  which  the  administrator  is  enabled  to  recover  against 
such  persons  as  have  interfered  with  the  estate,  and  tliereby  to  prevent  it  from  being  pre- 
judiced and  despoiled.  "' 

But  the  title  of  an  administrator,  though  it  does  not  exist  until  the  grant  of  administration, 
relates  back  to  the  time  of  tiie  death  of  the  intestate,  so  that  he  may  recover  against  the  wrong- 
doer who  has  seized  or  converted  the  goods  of  the  intestate  after  his  death  in  an  action  of  the 
trespass  or  trover — Tharpe  v.  Stalbvood.  5  M.  and  tJ..  760  ;  Foster  v;  Bates,  12  M.  and  W.,  233. 
When  letters  have  been  granted,  the  administrator  is  entitled  to  all  the  rights  which  the  intestate 
had  at  the  time  of  his  death  vested  in  him, although  no  right  of  action  accrues  to  the  administra- 
tor until  he  has  obtained  letters  of  administration — Pratt  v.  Swaine,  8  Barn,  and  Cres.,  287- 
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193.  When  a  person  appointed  an  executor  has  not  renounced  the  exe- 
Grantof  administra-     cutorship,  letters  of  administration  shall  not  be  granted 

tion  where  executor     to  any  other  person  until  a  citation  has  been    issued 
has  not  renounce  .  calling  upon  the  executor  to  accept  or  renounce  his 

€xecutortship  except  that  when  one  or  more  of  several  executors  have  proved 

a  will,  the  Court  may,  on  the  death  of  the  survivor  of 
those  who  have  proved,  grant  letters  of  administration 
without  citing  those  who  have  not  proved. 

This  section  has  been  incorporated  ass.  16intheProbateand  Administration  Act  (V  of  1881). 

No  citation  is  issued  where  the  application  is  made  by  the  Administrator- General  under 
the  provisions  of  Act  II  of  1874.  Under  s.  16  of  that  Act,the  Administrator-General  is  bound  to 
apply  if  no  steps  are  taken  to  administer  within  one  month  from  the  date  of  death,  and  it 
would  appear  that  if  an  executor  does  not  move  the  Administrator- General  would  be  entitled 
to  a  grant  without  citation  issuing  to  an  executor. 

An  executor  cannot  be  compelled  to  accept  the  office  of  executor,  but  under  this  section  he 
may  be  called  upon  to  accept  or  refuse  the  executorship.  No  period  is  fixed  within  which  the 
citation  is  returnable.  Under  the  rules  and  orders  of  the  High  Court  at  Fort  William,  all  cita- 
tions issued  at  the  instance  of  parties  applying  for  probate  or  letters  of  administration, are  return- 
able in  four  days  from  the  day  of  service,  if  the  parties  to  be  cited  live  within  the  town  of  Calcutta 
or  ten  miles  thereof  ;  and  in  case  the  parties  live  above  ten  miles  from  Calcutta,  the  citation 
shall  be  made  returnable  on  such  day  certain  as  the  Court  or  a  Judge  thereof  shall  direct — 
Belchamber's  Rules  and  Orders,  Rule  747,  pp.  310-311. 

Citations,  it  seems,  according  to  the  practice  in  England,  may  be  by  advertisement  where 
the  party  cited  has  left  the  country  and  has  not  been"  heard  of,  and  has  no  attorney,  agent  or 
correspondent — Kenworthy  v.  Kenworlhy,  32  L.  J.,  P.  and  M.,  107.  Although  an  executor  has 
his  selection  whether  he  will  accept  or  refuse  the  executorship,  yet  he  may  determine  such  elec- 
tion by  acts  which  amount  to  administration  (Williams  on  Executors,  10th  Edn.,  197,  et  seq.. 
Long  V.  Symes,  3  Hagg.,  774) ;  as  where  he  deals  with  the  goods  and  effects  of  the  testator  in 
a  manner  which  shows  an  intention  in  him  to  take  upon  himself  the  executorship,  or  does  acts 
which  will  make  a  man  liable  as  executor  de  son  tort  (see  s.  265,  post). 

In  England,  where  one  or  more  executors  had  renounced,  it  was  not  necessary,  on  the  death 
of  the  surviving  executor  of  those  who  proved  the  will,  to  issue  citations  to  the  executors  who  had 
renounced — Harrison  v.  Harrison,  1  Rob-,  406  ;  Venables  v.  E.  I.  Co.,  2  Exch.,  633. 

See  also  Coote's  Probate  Practice,  13th  Edn.,  pp.  231,  238,  318,  333,  340. 

194.  The  renunciation  may  be  made  orally  in  the  presence  of  the  Judge, 
Form  and  effect  of     ^^  by  a  writing  signed  by  the  person  renouncing,  and 

renunciation    of  exe-     when  made  shall  preclude  him  from  ever  thereafter  ap- 
cu  ors  ip.  plying  for  probate  of  the  will  appointing  him  executor. 

This  section  is  incorporated  as  s-  17  in  the  Probate  and  Administration  Act  (V  of  1881). 

E.xparte  Amerchand  Mndhowji,  I.  L.  R.,  29  Bom.,  188. — Held,  that  the  Court  has  power 
ander  s-  4,  of  Act  V  of  1902  to  discharge  an  executor  on  his  own  application,  but  he  remains 
liable  for  anything  done  or  left  undone  whilst  he  acted. 

Goods  of  Manik  Lai  Seal,  I.  L.  R.,  35  Cal.,  156. — Where  Official  Trustee  expressed  his 
intention  to  renounce  but  subsequently  re-tracted. 

Held  that  no  formal  renunciation  having  been  made,  he  was  not  precluded  from  applying 
for  probate. 

See  Goods  of  Robert  Morant.  L.  R.,  3  P.  and  D.,  151.  Goods  of  Golap  S.  Dassi,  5  C.  W.  N. 
(Notes)  civ. 

See  also  I.  L-  R.,  4  Cal.,  508. 

It  appears  to  be  based  upon  s.  79  of  20  and  21  Vict.,  c.  77,  by  which  it  was  enacted  that  the 
rights  of  an  executor,  on  his  renouncing  probate,  should  cease,  and  the  representation  of  the 
testator  should  go  as  if  he  had  not  been  named. 

Ayeshahni  v.  Ehrahim  Haji  Jacob,  I.  L.  R.,  32  Bom.,  p.,  364. — In  law  a  very  small 
interference  or  intermeddling  with  the  estate  of  his  testator  on  the  part  of  a  party  appointed 
executor  under  a  will  is  sufficient  to  charge  him  with  liability  as  executor. 
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An  executor  once  having  acted  unquestionably  as  an  executor  cannot  renounce  that 
character  and  all  the  liabilities  which  attach  to  it  and  having  once  acted,  the  subsequent 
renunciation  is  void,  and  he  continues  liable  to  be  sued  in  the  character  of  an  executor. 

See  facts  of  case  as  reported  and  cases  referred  to  at  pages  365,  366  •  see  also  Rogers  v. 
Frank,  1  G.  and  J.,  409  referred  to  at  page 369. 

Renunciation. — There  is  nothing  in  the  law  which  can  compel  an  executor  to  accept  the 
appointment,  even  though  he  may  have  agreed  to  act  during  the  life-time  of  the  deceased. 
No  executor  can  assign  his  appointment  see  Doyle  v.  Blake,  2  Sch.  and  L.,  239. 

An  executor  cannot  accept  in  part  and  refuse  in  part,  in  other  words  there  cannot  be  a 
partial  refusal.— SrooA-e  v.  Huymes,  L.  R.,  6  Eq.,  25  ;  Paul  v.  Moodie,  2  Roll.,  132. 

Where  an  executor  renounces,  his  executorship  shall  wholly  cease,  and  the  representa* 
tion  of  the  testator  shall  be  committed  as  if  no  executor  had  been  appointed.  See  20  and 
21  Vic,  c.  77,  sec.  79  ;  In  re  Gill,  3  P.  &  D.,  113  ;  i?e  Boucheritt,  52  Sal.  J.,  77. 

Where  a  power  is  given  to  executors,  in  that  character,  they  cannot  exercise  such  a 
power  if  they  renounce,  but  those  who  act  can  exercise  such  power.  See  Crawford  v.  Forshaw, 
21  Vic.  1891,  2  Ch.,261  ;  see  In  re  Smith,  1904,  1  Ch.,  139;  Granville  v.  31' Neile,  7  Ha.,  156. 

An  executor  cannot  by  agreement  bind  himself  to  renounce,  and  the  Court  will  not 
attempt  to  enforce  such  an  agreement.     See  Hargreaves  v.  Wood,  2  Sw.  &  Tr.,  604. 

An  executor  is  not  bound  necessarily  by  a  renunciation.  The  rule  may  be  taken  to  be 
that  he  may  retract  his  renunciation  at  any  time  before  a  grant  has  passed  the  Seal,  but  not 
afterwards.     The  Court  however  is  not  bound  to  allow  a  retractation. 

See  McDonnell  v.  Prendergast,  3  Hagg.,  212  ;  Harrison  v.  Harrison,  4  No.  of  cases  455  ; 
In  re  Park,  6  Jur.  N.  S.,  660;  Goods  of  Gill,  L.  R.,  3  P.  &  D.,  113  ;  Goods  of  Morant,  L.  R.,  3 
P.  &  D.,  151  ;  Goods  of  Badmach,  3  Sw.  &  Tr.,  465. 

An  executor  cannot  in  part  refuse.  He  must  refuse  entirely,  or  not  at  all^ — Williams  on 
Executors,  10th  Edn.,  232. 

In  England  a  renunciation,  it  has  been  held,  is  not  cftective  until  it  has  been  recorded 
(Long  V.  Symes,  3  Hagg.,  771)  ;  and  a  renunciation  may  be  retracted  at  any  time  before  a 
grant  of  administration  hSs  passed  the  seal  of  the  Court  (McDonell  v.  Prendergast,  3  Hagg., 
212  ;  Harrison,  v.  Harrison,  1  Rob.,  406  ;  Jackson  v.  Whitehead,  3  PhilL,  557  ;  see  Mohamdu 
V.  Pitchely,  [1S94],  Ap.  Ca.,  437).  but  not  afterwards  Williams  on  Executois.  10th  Edn., 
231,  232.  So  where  an  executor  by  his  will  renounced  probate  of  the  will  of  his  testator,  it 
was  held,  that  until  the  will  was  filed,  the  renunciation  was  not  final,  and  might  be 
withdrawn — In   the  Goods  of  Morant,  L.  R,  3  P.  and  D.,  151. 

An  executor  cannot  renounce  after  he  has  taken  probate — In  the  Goods  of  Veiga,  32  L.  J., 
P.  and  M.,  9.     See  Williams  on  Executors,  10th  Edn.,  Vol.  I,  197  et  seq. 

See  also  Coote's  Probate  Practice,  13th  Edn.,  pp.  221-226  and  cases  therein  referred  to. 

195.     If  the  executor  renounce,  or  fail  to  accept  the  executorship  within 

the  time  hmited  for  the  acceptance  of  refusal   thereof, 

Procedure       where     the  will  may  be  proved,  and  letters  of  administration, 

executor  renounces  or     ^^[\}y  a  copv  of  the  wilj  annexed,  may  be  granted  to  the 

falls  to  accept  within  rJ  ,-,1     i  .^         i  "    •    •   .      x- 

the  time  limited.  person  who  would  be  entitled  to  administration  in  case 

of  intestacy. 

This  section  is  incorporated  as  s.  18  in  the  Probate  and   Administration  Act  (V  of   1881). 

Consider  the  provisions  of  Act  II  of  1874,  which  gives  certain  powers  to  the  Administrator- 
General.  See  s.  85  of  Act  V  of  1881  to  which  there  is  no  corresponding  section  in  tliis  Act.  As 
to  persons  who  are  entitled  to  administration  see  ss.  200-206  post. 

Motihai  v.  Kassandas  Naryandas.  I.  L.  R.,  19  Bom..  123-^ — An  executrix  aftei' being  cited 
as  provided  by  s.  16  of  Act  V  of  1881  to  accept  or  renounce  her  executorship,  stated  that  she  was 
administering  the  estate,  but  having  tipplied  for  a  cejtificate  under  Act  VII  of  1889  did  not 
consider  it  necessary  to  take  out  probate,  it  w  as  held  that  this  was  jiol  such  an  acceptance  as  is 
contemplated  by  s.  18  of  Act  V  of  1881,  and  that  on  the  executrix  declininii  lo  piove  the  will 
the  District  Judge  was  right  in  granting  letters  of  administration  with  the  will  annexed  to  the 
sole  residuary  legatee. 

Ranajit  Singh  v.  Jogannaih.  I.  L.  R..  12  Cal-,  375 —A  testatrix  by  her  will  dedicated 
certain  property  to  the  >SAffc'/  of  an  idol  and  a})poi!ited  an  cxecutiix  whom  she  constituted 
shebait  and  to  whom  she  gave  power  to  appoint  the  next  .shehait.  The  executrix  died  without 
having  made   anj'   appointment,    and  thereupon  an  application  was  made  bj'  the  sister's  so» 
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of  the  testatrix  for  letters  of  administration  with  the  will  annexed  to  be  granted  to  him  in 
respect  of  the  debutter  propert}--  It  was  held  that  s-  45  of  the  Probate  and  Administration  Act 
authorised  such  a  grant  inasmuch  as  no  shebait  having  been  appointed  there  still  remained 
some  portion  of  the  estate  of  the  testatrix  to  be  administered. 

196.     When    the   deceased   has  made  a  will,  but  has  not  appointed  an 

Grant   of    adminis      executor,  or  when  he  has  appointed  an  executor  who  is 

tration  to   universal     legally  incapable  or  refuses  to  act,  or  has  died  before 

the  testator  or  before  he  has  proved  the  will,  or  when  the 
executor  dies  after  having  proved  the  will,  but  before  he  has  administered  all 
the  estate  of  the  deceased,  an  universal  or  residuary  legatee  may  be  admitted 
to  prove  the  will,  and  letters  of  administration  with  the  will  annexed  may  be 
granted  to  him  of  the  whole  estate,  or  of  so  much  thereof  as  may  be  nnadmi- 
nistered. 

This  section  has  been  incorporated  as  s.  19  in  the  Probate  and  Administration  Act  (V 
of  1881.) 

The  executor  of  an  executor  has  no  right  in  India  to  administer  the  estate  of  the  original 
testator— i)e/Soi(:«  v.  Secretary  o/  State,  12'B-  L.  R.,  423. 

Pvndit  Prayag  Raj  \-  Govkarav  Pershad,  6  C.  W.  N.,  p.  787. — Held  that  probate  granted 
to  a  residuary  legatee  was  bad  and  that  administration  should  have  been  granted. 

Gordhandns  Soonderdas  v.  Bai  Ram  Coomer,  I.  L.  R..  26  Bom..  267. — Notwithstanding 
s.  181  a  lesiduary  legatee  of  a  Hindu  will  can  obtain  administration  with  will  annexed  which 
will  satisfy  ret|uircnicnts  of  s.  187. 

In  Goods  of  Radhika  Mohvn  Set,  7  B.  L.  R.,  563.— Probate  of  a  will  of  a  Hindu  was 
granted  under  this  Act  to  a  universal  legatee  as  executrix  by  implication,  there  being  no 
executor  appointed  by  the  will. 

SosJiee  Bhuaan  Banerjee.  I.  L.  R.,  lU  Cal..  582. — Trevelyak,  J.,  declined  to  follow  case  of 
Radhika  Mohun  Set  holding  that  a  universal  legatee  is  not  entitled  to  probate,  but  only  to 
letters  of  administiation  with  will  annexed.     See  cases  cited  in  this  report. 

For  cases  under  s.  19,  Act  V  of  1881,  see  annotated  Edn.  of  the  Act  by  A.  Kinney. 

Administration  "  cum  testamento  annezo  "  may  be  granted  in  all  cases  where  there  is  no 
executor,  and  the  common  grounds  may  be  enumerated  as  follows  : — 

1.  Where  executor  predeceases  testator. 

2.  Where  executor  dies  before  proving  will. 

3.  Where  an  executor  renounces. 

4.  Where  he  is  incapable  of  acting  (lunacy,  etc). 

5.  Where  at  time  of  death  he  is  absent  (see  225). 

6.  Where  after  proving  he  dies  without  having  administered. 

It  may  be  stated  as  a  general  principle  that  there  is  really  no  legal  right  of  preference 
to  administration  with  will  annexed,  but  a  practice  has  arisen  and  this  ma\'  be  summarised 
as  follows  : — 

1.  The  Rule  is  to  consider  who  has  the  greatest  interest  in  the  estate. 

2.  If    there    be  a  residuary    legatee,    the    Court    will    grant    administration  to  such 

legatee,  and  the  reason  for  this  would  appear  to  be  that  he  is  the  proper  person 
to  manage  as  residue  will  belong  to  him  and  that  he  is  also  of  the  testator's 
choice. 

3.  The  personal  representatives  of  a  residuary  legatee  have   the  same  right  when  the 

residuary  legatee  has  a  beneficial  interest  (sec.  197). 

4.  A  grant  however  will  not  be  made  to  a  residuary  legatee  with    the   consent    of  the 

executor  {Garrard  v.  Garrard,  L.  R.,  2  P.  &  D.,  328). 

5.  The  mere  fact  that  the  residuary  legatee  is  also  next-of-kin  does  not   disentitle  him 

to  the  grant  {Linthwaite  v.  Galloway,  Lee  414). 

6.  If  there  be  no  residuary  legatee  or  he  declines  it  is    usually  granted  to  the    next-of- 

kin,  but  he  mav  be  excluded  if  he  has  no  interest  (sec.  198)  {Furlonger  v.  Cox.i 
Phillim.,  381).  ' 

7.  If  the  next-of-kin  decline,  it  may  be  granted    to    a    legatee   or   creditor  (sec.    198), 

A'ote — In  India  the  Administrator-General  has  a  preferentia'  :  tjh  to  a  legatee  or 
a    creditor,  see  Act  II  of  1874. 
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8.  As  regards   position  of  the  Public  Trustee  in   England  see   Public   Trustee   Act, 

1906,  sec.  6. 

9.  Under  circumstances  set  out  in  s.  225  which  is  based  upon  sec.  73   of  the  English 

Probate   Act,    the    Court    has    power    to   grant    administration    to  a   person 
other  than  the  person  ordinarily  entitled. 

10.  It  may  also  be  stated  as  a  general  rule  that  in  all  cases  where  a  person  has  a 
prior  title  to  a  grant  he  must  be  cited  before  administration  is  granted  to 
another  person. 

In  re  Harper,  1899  p.  69 

Residuary  legatee. — The  prevailing  reason  for  the  preference  of  the  residuary  legatee  may  be 
that  the  residuary  legatee  stands  in  loco  hceredis,  for  though  he  has  not  the  official  powers  of  the 
hceres,  they  having  been  transferred  to  the  executor,  he  has  his  beneficial  interest  in  the  estate. 
Another  reason  is  given  by  Sir  J.  Nicholl,  who  observes  :  "  The  residuary  legatee  is  the  testa- 
tor's choice  ;  he  is  the  next  person  in  his  election  to  the  executors — Atkinson  v.  Bernard,  2  Phill., 
318.  Inasmuch,  too,  as  his  bequest  can  have  no  realisation  until  all  the  debts  and  all  the  other 
legacies  have  been  paid,  he  is  influenced  above  all  other  legatees,  if  honestly  inclined,  in  effecting 
a  faithful  and  complete  administration  of  the  estate  " — Repington  v.  Holland,  2  Lee,  256. 

Even  where  there  is  no  prospect  of  any  residue,  the  residuary  legatee  is  entitled  to  adminis- 
tration in  preference  as  well  to  the  next-of-kin  {Thomas  v.  Butler,  1  Ventr.,  217),  as  also  to  the 
legatees  and  annuitants — Atkinson  v.  Barnard,  2  Phill.,  318.  So  he  is  entitled  though  only  resi- 
duary  legatee  in  trust — Hutchinson  \.  Lambert,  3  Add.,  27;  Williams  on  Executors,  10th  Edn., 
370,  et  seq.  But  where  a  residuary  legatee,  who  is  merely  a  trustee,  fails  to  represent  a  testator, 
the  practice  in  England  is  to  grant  letters  of  administration  not  to  his  representative,  but  to 
such  person  or  persons  as  have  the  beneficial  interest  in  the  residuary  estate — Hutchinson  v. 
Lambert,  Z  KM.,  21. 

Compare  s.  73,  Court  of  Probate  Act  1857,  and  for  further  information  as  to  practice  in  Eng 
land,  see  Coote's  Probate  Practice,  13th  Edn.,  pp.  62,  58,  202,  278,  279,  362,  364,  818,  819. 

197.  When  a  residuary  legatee  who  has  a  beneficial  interest  survives 

the  testator,  but  dies  before  the  estate  has  been  fully 
tratf(m  of  rep^esenta-  administered,  his  representative  has  the  same  right  to 
duarv^iegatee^'*  ^^^^      administration  with  the  will  annexed  as  such  residuary 

legatee. 

Jones  V.  Beytagh,  3  Phill.,  635. 

This  section  has  been  incorporated  as  s.  20  in  the  Probate  and  Administration  Act  (V  of 
1881). 

So,  if  an  executor  be  also  residuary  legatee,  and  die  before  probate,  or  intestate  before  he  has 
fully  administered  the  estate,  administration  with  the  will  annexed  will  be  granted,  not  to  the 
next-of-kin.  but  to  his  personal  representative — Isted  v.  Stanley,  Dyer,  372  (a)  ;  Williams  on 
Executors,  lOth  Edn.,  200  et  seq. 

The  representative,  however,  of  a  residuary  legatee  for  life  has  no  interest.  Thus,  where  a 
testator  appointed  his  wife  residuary  legatee  for  life,  and  after  her  death  appointed  his  daugh- 
ter substituted  residuary  legatee,  it  was  held  that  the  husband  of  the  daughter  was  entitled  to 
administration  in  preference  to  the  representative  of  the  mother — Weidrill  v.  Wright.  2  Phill., 
243. 

See  Pages  of  Coote's  Probate  Practice  referred  to  under  s.  190. 

198.  When  there  is  no  executor  and  no  residuary  legatee  or  representative 
„   ^    .   .  ^  of  a  residuarv  legatee,  or  he   declines  or   is    incapable 

tion  when  there  Is  no  to  act,  or  cannot  be  found,  the  person  or  persons  who 
a?y*^i^gatJl°^no^r^^e-  would  be  entitled  to  the  administration  of  the  estate 
f^^tee^*^^^^  °^  ^"''^     °^  *^^^  deceased  if  he  had  died  intestate,  or  any  other 

legatee  having  a  beneficial  interest,  or  a  creditor,  may 
be  admitted  to  prove  the  will,  and  letters  of  administration  may  be  granted 
to   him  or  them  accordingly. 

This  section  has  been  iiK-orpdialcd  as  s.  21  in  the  Probate  and  Administration  Act  (V 
of    1881). 

If  none  of  tlic  persons  to  whom,  under  this  section  administration  may  be  granted,  appeal" 
and  entitle  themselves  to  letters  of  a<lniinistration  or  to  a  tirant  of  letters    of   administration* 
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or  if  a  person  who  entitles  himself  to  a  grant  of  administration  neglects  to  give  such  security  as- 
may  be  required  of  him  by  law,  or  according  to  the  practice  of  the  Court,  the  Court  shall  grant 
letters  of  administration  to  the  Administrator-General  of  the  Presidency  (Act  II  of  1874,  s.  20, 
post),  but  the  Administrator-General  shall  be  deemed  to  have  a  right  to  letters  of  administration 
in  preference  to  that  of  any  person,  merely  on  the  ground  of  his  being  a  creditor  or  a  legatee, 
other  than  an  universal  legatee  or  a  friend  of  the  deceased — Act  II  of  1874,  s.  15.  See  also  Bel- 
chamber's  Rules  and  Orders,  pp.  308-312.  Compare  s.  73  Court  of  Probate  Act,  1857.  See  alsa 
Coote's  Probate  Practice,  13th  Edn.  pp.  59,  61,  62,  63,  153,  284  and  pages  referred  to  under  sec. 
196  ante. 

199.  Letters  of  administration  with  the  will  annexed  shall  not  be  grant- 
Citation  to  be  issued     ed  to  any  legatee  other  than  an  universal  or  a  residuary 

miStrSS*  to^  any"     legatee,  until  a  citation  has  been  issued  and  published 

univer^sai°*?r  ""reste     ^^  *^^  manner  hereinafter  mentioned,  calling  on  the 

ary.  next-of-kin  to  accept  or  refuse  letters  of  administration. 

This  section  has  been  incorporated  as  s.  22  in  the  Probate  and  Administration  Act  (V  of  1881). 

See  Belchamber's  Eules  and  Orders,  Rules  742,  et  seq.  pages  308-312  as  also  provisions  of 
SS.  15,  16,  17,  18,  19  and  20  of  Act  II  of  1874. 

Where  a  creditor  applies  for  administration  a  citation  must  also  issue  to  the  Adminis- 
trator-General. 

In  Goods  of  Smallwood.— (cited  in  Belchamber's  Rules  and  Orders,  Xorman  J.,  20<A  Jw/y 
1868)  the  father  being  alive,  the  brother  has  no  interest  and  is  not  next-of-kin. 

For  further  information  see  Williams  on  Executors,  10th  Edn.,  384,  et  seq.;  Coote's  Probate- 
Practice,  13th  Edn.,  pp.  231,  238,  318,  333,  340. 

200.  When  the  deceased  has  died  intestate  those  who  are  connected  with- 
order  in  which  con-     ^™'  either  by  marriage  or  by  consanguinity,  are  enti- 

nections  by  marriage  tied  to  obtain  letters  of  administration  of  his  estate  and 
entiti'l^^fcJ^^admini's^-  ef?ects  in  the  order  and  according  to  the  rules  herein- 
tration.  after  stated. 

This  section  and  ss.  201 — 207,  both  inclusive,  have  not  been  incorporated  in  the  Probate  and 
Administration  Act  (V  of  1881). 

In  place  of  these  sections  the  latter  Act  contains  the  following  provision  : — "  When  the  de- 
ceased has  died  intestate,  administration  of  his  estate  may  be  granted  to  any  person  who,  accord- 
ing to  the  rules  for  the  distribution  of  the  estate  of  an  intestate  applicable  in  the  case  of  such 
deceased,  would  be  entitled  to  the  whole  or  any  part  of  such  deceased's  estate.  When  several 
such  persons  apply  for  administration,  it  shall  be  in  the  discretion  of  the  Court  to  grant  it  to 
one  or  more  of  them.  When  no  such  person  applies,  it  may  be  granted  to  a  creditor  of  the 
deceased  " — Section  23.     See  the  Act  in  e.vtenso,  post. 

As  regards  the  issue  of  citations  see  Belchamber's  Rules  and  Orders,  Rule  742  and  follow- 
ing Rules. 

201.  If  the  deceased  has  left  a  widow,  administration  shall  be  granted  to 

the  widow,  unless  the  Court  shall  see  cause  to  exclude 
b^Krant^ed'^to^widow  her  either  on  the  ground  of  some  personal  disquali- 
?J^SciSde^he^^^ ^^"^^     fication  or  because  she  has  no  interest  in  the  estate  of 

the  deceased. 

Illustrations. 

(o)  The  widow  is  a  lunatic,  or  has  committed  adultery,  or  has  been  barred 
by  her  marriage  settlement  of  all  interest  in  her  husband's  estate  ;  there  is 
cause  for  excluding  her  from  the  administration. 

(6)  The  widow  has  married  again  since  the  decease  of  her  husband; 
this  is  not  good  cause  for  her  exclusion. 

The  Courts  always  prefer  a  sole  administration  to  a  joint  administration  and  will  not  pass 
over  the  widow  unless  there  are  good  grounds  for  so  doing.  The  following  may  be  taken  as 
good  grounds  for  passing  over  a  widow  : 
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1.  If  she  has  barred  herself  of  all  interest  in  her  husband's  estate  by  any  settlement. 

2.  If  she  is  a  lunatic,  and  there  is  no  committee  (Cort/,  goods  of,  84  L.  T.,  270). 

3.  If  she  has  misconducted  herself.     {Re  Stevens,  1898,  p.  126;  Re  Frost,  1905,  p.  140). 

4.  If  she  is  divorced  (Re  Narcs,  13  P.  D.,  35). 

The  fact  of  a  widow  having  married  again  is  no  objection  to  her  being  entitled  to  letter- 
of  administration — Webb  v.  Nudham.  1  Add.,  494.      Webb  v.  Needhnm,  1  Add.,  494. 

This  section  has  not  been  incorporated  in  the  Probate  and  Administration  Act  (V  of  1881). 

It  will  be  observed  that  the  rules  under  the  Succession  Act  upon  this  branch  of  subject  are 
based  in  part  on  a  law  of  succession  ditl'ering  from  that  of  the  classes  to  \i'hich  the  Probate  and 
Administiation  Act  applies.  It  was  tlierefore  impossible  to  incorporate  these  rules  in  the  laltei 
Act  which  follows  the  broad  rule  that  the  grant  shall  follow  the  interest.  .See  ss.  18  and  23  ol 
that  Act. 

In  England  the  Court  will  not,  at  any  rate  without  notice,  pass  over  the  widow  who  ha> 
been  legally  separated  from  her  husband  by  I'eason  of  his  cruelty,  in  granting  administration  tu 
his  estate — In  the  Goods  of  Ihler,  L.  R.,  3  P.  and  D.,  50. 

There  too  it  has  been  held,  that  where  a  widow  who  has  eloped  from  her  husband  or  coha- j 
bited  in  his  lifetime  with  another  man  \ Fleming  v.  Pelham,  3  Hagg.,  217,  note  (6)],  or  has  lived i 
separate  from  husband  (Lambell  v.  Lambell.  3,  Hagg.,  568),  there  is  good  cause  for  excluding  her 
from  administration — Williams  on  Executors,  10th  Edn.,  327.  A  divorce  by  a  foreign  Court  i- 
sufficient  to  exclude  a  woman  from  administering  to  the  estate  of  the  husband  from  \vhom  slv 
has   been    divorced — Ryrai  v.    Ryan,   2    Phill.,  332  ;  In  the  Goods  of  Duvies,  2,  Cuit.,  (i28.     For 
further    information  on  the  subject  of  a  widow's  right  to   administration  or  otherwise,  seej 
Williams  on  Executors.  10th  Edn.,  Vol.  I,  pp.  325  et  seq. 

The  widow  takes  administration  in  preference  to  the  next-of-kin  unless  a  case  of  unfitness 
on  her  part  is  established — Conyers  v.  Ketson.  3  Hagg.,  557  ;  see  also  Coote's  Probate  Practice, 
13th  Edn.,  pp.  87,  96,  99,  103,  123,  134,  199,  290,  322,  738. 

As  reeards  the  widow's  share  the  provision  of  Intestate  Estates  Act,  1890  must  be  borne 
in  mind. 

202.  If  the  J iidge  think  proper,  he  may  associate  any  person  or  persons 
Persons    associated     ^^^^^  *^^  widow  in  the  administration,  who  would  be 

witn    widow   in   ad-     entitled  solelv  to  the  administration,  if  there  were  no 
ministration.  -j  ■" 

Widow. 

See  Sri  Rangammal  v.  Sandnmmal,  I.  L.  R.,  23  Mad.,  216. 

This  section  has  not  been  incorporated  in  the  Probate  and  Administration  Act  (Vof  1881). 

The  Court  at  all  times  prefers  a  sole  administration  to  a  joint  administration  [Wnrvrick  v. 
Greville,  1  Phill.,  126)  ;  and  it  is  only  where  circumstances  are  sufficiently  strong  that  it  will  be 
induced  to  exercise  a  discretion  in  favour  of  a  joint  grant — Jn  the  Goods  of  Richards,  L.  R.,  2  P. 
and  D.,  217  ;  and  In  ihe  Goods  of  Brou-ning,  2  Sw.  and  Tr.,  634  ;  In  the  Goods  of  Richardson.  L.  R.. 
2  P.  and  D.,  245,  246  ;  and  In  the  Goods  of  Gruyidy,  L.  R.,  1  P.  and  D.,  460. 

In  1)1  the  Goods  of  Richards,  (L.  R.,  2  P.  and  D.,  216),  the  deceased  died  intestate,  leaving  a 
widow  and  several  minor  children  by  a  former  wife.  During  his  lifetime  he  had  been  assisted 
in  his  business  by  his  brother.  On  the  other  hand,  his  widow,  to  whom  he  had  been  married  but 
a  short  time,  was  entirely  unacquainted  with  its  management.  These  circumstances  were  held  ■ 
not  to  be  sufficient  to  authorize  the  Court  to  grant  joint  administration  to  the  widow  and  to 
the  brother  as  guardian  of  the  minor  children — See  In  the  Goods  of  Sewbold,  L.  R.,  1  P.  and  M.. 
285. 

The  consent  of  all  persons  interested  is  not  a  sufficient  ground  for  departing  from  the  general 
rules  as  to  grants  of  administration — In  the  Gccds  of  Richardson,  L.  R.,  2  P.  and  D.,  244.  See 
Williams  on  Executors,  10th  Edn.,  pp.  352  et  seq,  see  Coote's  Probate  Practice. 

203.  If  there  be  no  widow,  or  if  the  Court  see  cau.se  to  exclude  the  widow, 
f      d    •   -8      ^^  shall  commit  the  administration  to  the  person  or 

tration      where      no     persons  who  would  be  beneficially  entitled  to  the  estate 

^ud°ed.'  °'"  ^^^^""^  ^^'     according  to  the  rules  for  the  distribution  of  an  intestate's 

.  estate :  Provided  that  when  the  mother  of  the  deceased 

shall  be   one    of  the  class  of  persons  so  entitled    she 

shall  be  solely  entitled  to  administiation. 
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The  following  may  as  a  general  rule  be  taken  to  be  the  order  in  which  the  next-of-kin 
stand  in  respect  of  their  rights  to  administration. 

1.  Husband  or  wife. 

2.  Child  or  children. 

3.  Grandchild  or  grandchildren. 

4.  Great  grandchildren. 

5.  Father. 

6.  Mother. 

7.  Brothers  and  sisters. 

8.  Grandfathers  and  grandmothers. 

9.  Uncles,  aunts,  nephews,  nieces,  great  grand  parents. 
10.  Cousins. 

This  section  in  the  latter  portion  speaks  of  a  mother  but  if  the  father  be  alive  he  would  have 
a  prior  right. 

This  section  has  not  been  incorporated  in  the  Probate  and  Administration  Act  (V 
of    1881).     Williams  on  Executors,  p.  331. 

Deceased's   kindred  204.     Those  who  stand  in  equal  degree  of  kindred 

JT^enutlldTo^'^Ti:     to    the     deceased,    are     equally    entitled    to    adminis- 
ministration.  tl'ation. 

See  table  of  Succession  under  s.  25  and  also  Act  II  of  1874. 

This  section  has  not  been  incorporated  in  the  Probate  and  Administration  Act  (V  of  1881). 

Where  there  were  grounds  for  believing  that  one  brother  was  indebted  to  the  estate  of  a 
deceased  brother,  the  lower  Court,  it  was  held  by  the  High  Court  (Peacock,  C.  J.,  and  Mitter, 
J.),  exercised  a  wise  discretion  in  refusing  to  grant  letters  of  administration  to  that  brother 
jointly  with  other  brothers  of  the  deceased — In  the  Goods  of  Stephen,  1  B.  L.  R.,  Short  Notes,  iii. 

An  applicant  for  letters  of  administration  to  the  estate  of  a  widow  having  concealed  the  exis- 
tence and  claims  of  the  relatives  of  the  deceased  husband  of  the  widow  was  ordered  in  the  case  of 
Joikisondas  Gopaldns  v.  Harrikisondas  (I.  L.  R.,  2  Bom.,  9),  on  the  application  being  dis- 
missed, to  pay  the  costs  of  caveats  entered  by  these  persons. 

Where  two  or  more  in  equal  degree  are  contending  the  grant  is  generallj'  made  to  the 
one  who  has  greatest  interest,  or  to  Jiira  whom  the  majority  of  the  parties  desire. 

(1)  i?e  Staintyn.  2  P.  &  D.  212. 

(2)  Sawbridyf  v.  Hill,  2  P.  &  D.,  220. 

(3)  Wetdrill  v.  Wrir/ht.  2  Phillim,  2,48. 

(4)  Tucker  v.   Westjarth.   1  Add.,  352. 

(5)  Budd  V.  Silver,  2  Phillim.,  115. 

The  following  may  also  be  borne  in  mind. 

1.  Other  things  being  equal  the  elder  of  two  brothers  or  sisters    will    be    preferred    to 

the  younger. 

2.  Males  are  preferred  to  females. 

3.  The  whole  blood  is  preferable  to  the  half  unless  there    be   any   material    objection 

which  can  be  proved. 

4.  A  man  accustomed  to  business  is  preferred  to  one  who  is  not. 

In  the  vear  1906  a  very  important  act  was  passed  in  England  dealing  with  the  appointment 
of  a  Public  Trustee— (6  Ed.,  VII  c,  55). 

Under  sec.  6  of  that  Act  letters  of  administration  may  be  granted  to  the  public  trustee 
and  he  is  entitled  equally  with  any  other  person  to  the  grant  ;  but  he  need  not  be  cited,  and 
the  widower,  widow  or  next-of-kin  will  be  preferred  to  him. 

As  regards  the  rights  of    the  Administrator-General  in  India  see  Act  II  of  1874. 

Right    of  widower  205.     The  husband,   surviving  his  wife,   has  the 

to  administration   of     same  right  of  administration  of  her  estate  as  the  widow 

has  in  respect  of  the  estate  of  her  hu.sband. 

This  section  has  not  been  incorporated  in  the  Probate  and  Administration  Act  (V  of  1881) — 
See  ss.  18  and  23  of  that  Act.     See  Williams  on  Executors,  10th  Edn.,  Vol.  I,  pp.  319  et  seq. 

It  may  be  stated  to  be  the  general  rule,  that  upon  the  death  of  a  wife  intestate,  her 
husband  has  a  right  to  administer  her  estate,  exclusive  of  all  other  persons  there  being  no 
power  to  grant  administration  to  any  one  else. 
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1.  Humphrey  v.  Bullen,  1  Atk.,  459 

2.  Sir  Geo.  Stand's  cases,  3  Salk.,  22. 

The  husband,  however,  can  be  passed  over  upon  the  following  grounds  : 

1.  If  he  is  cited  and  does  not  appear.     (i?e  J/ oore,  181)1,  p.  299.,  i?e  ^«drew,  1898,  p.  147. 

2.  If  the  marriage  is  void.     {Brownney  v.  Reane,  2  Phillim,  69  ;  but  see  Wilkinson 

V.  Gordon,  2  Add.,  152). 

3.  If  the  husband  deserted  the  wife  {Re  Stephenson,  L.  R.,  1  P.  &  D.,  289). 

4.  If  he  has  been  divorced  {Re  Hay.  L.  R.,  1  P.  &  D.,  51 ;   Re  Wallas,  1905,  p.  326). 

As  has  been  pointed  out  under  sec.  25  under  the  English  Law  the  husband  becomes 
entitled  to  the  wife's  personalty. 

Where  the  wife  has  obtained  a  protection  order  the  husband  is  not  entitled  to  administration 
of  such  property  as  she  has  acquired  after  desertion. 
Worrnan,  in  goods  of,  1  Sw.  &  Tr.,  513  ;  Brighton,  in  goods  of,  34  L.  J.  P.  &  M.,  55. 

206.     When  there  is  no  person  connected  with  the  deceased  by  marriage 
or  consanguinity  who  is  entitled  to  letters  of  administra- 
**Tion  tcfa^credftor.'^^      ^^"1^  ^^^  willing  to  act,  they  may  be  granted  to  a  credi- 
tor. 

This  section  has  not  been  incorporated  in  the  Probateand  Administration  Act  (Vof  1881) — 
See  s.  23  of  that  Act. 

In  considering  the  provisions  of  this  section  the  provisions  of  Act  II  of  1874  must  be  borne 
in  mind.  As  regards  application  by  creditors,  see  Belchamber's  Rules  and  Orders,  744  and- 
745  and  746  as  t^  citation  form  of  petition  and  bond  to  be  given. 

In  England  a  creditor  is  entitled  to  administration  even  where  his  debt  is  barred  {Rhodes  v. 
SmetMirst,  6  M.  and  W.,  351  ;  Coombs  v.  Coombs,  L.  R.,  1  P.  and  D.,  288)  ;  but  it  is  the  practice, 
where  administration  is  granted  to  a  creditor  whose  right  of  action  is  barred  by  limitation,  to 
make  a  condition  that  he  shall  give  a  bond  to  distribute  the  assets  pro  rata  among  all  the  creditors- 

Coombs  V.  Coombs,  L.  R.,  1  P.  and  D.,  288.     It  is  immaterial  what  the  amount  of  the  debt  ia 

except  where  two  or  more  creditors  contend  inter  se  for  a  grant— Coote's  Prob.  Pract.,  118. 

Limitation. — In  India  under  the  present  Limitation  Act  (XV  of  1877,  s.  28  ;  now  see  Act 
IX  of  1908)  the  debt  and  not  merely  the  right  of  a  creditor  is  barred  by  limitation,  and  a 
creditor  therefore  whose  debt  is  barred  would  apparently  not  be  entitled  to  a  grant  of 
administration.— But  see  note  to  s.  282,  post,  p.  219. 

Administration  is  only  granted  to  a  creditor  failing  any  other  representative. 

A  creditor  will  not  be  granted  administration  so  as  to  enable  him  to  prefer  his  own 
debt  or  so  as  to  defeat  the  right  of  retainer  of  the  next-of-kin. 

Re  Foy,  98  L.  T.,  49 A  person  who  has  bought  up  a  debt  after  the  death  of  an  intestate 

is  not  entitled   to  administration  as  a  creditor.     See  3  S.  &  T.,  564. 

A  surety  to  pay  his  principal's  debts  is  entitled  to  administration — Williams  v.  Jukes, 
34  L.  J.  P.  &M.,60. 

Under  25  and  26  Vict.,  c.,  89,  sec.  95,  administration  will  be  granted  to  the  nominee  of  a 
Company  in  which  the  intestate  held  shares  upon  which  calls  are  made  after  his  death 
Tomlinson  v.  Gilby,  30  W.  R.,  800. 

A  person  who  is  entitled  to  administration  as  next-of-kin  cannot  apply  as  a  creditor 
—Corser,  in  goods  of,  31  L.  J.  P.  &  M.,  170. 

Where  more  creditors  than  one  apply  the  grant  will  be  made  to  one  who  has  largest  claim, 
especially  if  he  is  supported  by  majority  of  interests.     See  Ernest  v.  Eustace,  Deanc,  291. 

Where  an  application  is  made  for  a  grant  to  an  officer  of  a  Coy.  as  creditors,  the  Court 
ought  to  have  such  information  as  to  the  constitution  of  the  Coy.  or  Association  as  will  show 
that  the  officer  can  be  treated  as  a  creditor.     8ee  Fairweather,  goods  of,  2  Sw.  &  Tr.,  588. 

In  Harrison  v  .All  persons  in  general  (2  Phill.,  249),  it  was  said  :  "  The  Court  does  sometimes 
erant  to  more  creditors  than  one,  but  it  prefers  that  one  should  be  fixed  upon."  In  In  the  Goods 
of  Smithson  (36  L.  J-,  P-  and  M.,  77),  the  Court  granted  administration  to  the  nominee  of  the 
principal  creditors  of  an  intestate  upon  justifying  security  and  a  bond  to  pay  all  debts  pro  rat» 
being  given.  Where  the  next-of-kin  have  renounced,  and  creditors  are  entitled  to  administra- 
tion the  next-of-kin  have  no  right  to  suggest  to  the  Court  which  of  the  creditors  should  be  pre- 
ferred—/tirf.,  per  Sir  J.  P.  Wilde. 
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Where  a  creditor  has  been  duly  appointed,  the  next-of-kin  cannot,  during  his  lifetime  take 
the  administration  from  him  ;  but  upon  his  death  they  may  come  in  and  claim  administration  de 
Ionia  noil — Sheffiugton  v.  White,  1  hagg.,  702. 

The  Court  will  not  grant  administration  of  an  intestate's  estate  to  a  person  who  had  bought 
up  a  debt  after  the  death  of  the  intestate — Bfiynts  v.  Harrison,  1  Deane,  Hi. 

In  England,  letters  may  be  granted  to  the  executors  of  a  creditor — Jont-Hx  Beutaah  3 
Phill.,  (535.  y    y  > 

It  is  unnecessary  for  the  assignee  of  an  insolvent  to  obtain  a  grant,  inasmuch  as  the  estate 
vests  in  him  by  Statute — See  Insolvent  Act  (11  and  12  Vict.,  c.  21),   s.  7. 

In  a  case  where  a  loss  to  the  estate  was  likely  to  occur  if  a  grant  of  administration  were  delay- 
ed, the  Court  made  a  grant  ad  colligenda  bona  to  a  creditor  ;  but  directed  that,  after  payment 
of  necessary  charges,  the  balance  should  be  deposited  in  the  registry  until  a  general  grant 
should  issue,  and  that  meanwhile  citations  should  issue  to  the  next-of-kin — In  the  Goods  of 
Stewart,  L.  R.,  1  P.  and  D.,  727. 

Compare  s.   73,  20  and  21  Vict,   c.  77.     See  Williams  on  Executors,  10th  Edn    Vol  I 
pp.  228,  241,  349,  374,  403  ;    Vol.  II,  pp.  1058  et  seq. 

See  also  Coote's  Probate  Practice,  13th  Edn.,  pp.  106,  107,  112,  113,  114,  204,  235   237 
820,  829. 

207.     Where  the  deceased  has  left  property  in  British  India,  letters  of 
administration  must  be  granted  according  to  the  lore- 

Where  deceased  has  ,  ,,,  ,    ,        "^         ,  i  ^,        .    .,     ,    . 

left  property  in  gomg  rules  although  he  may  have  been  a  domiciled  m- 
oTiDistratio^'^must^e  habitant  of  a  country  in  which  the  law  relating  to  test- 
granted  according  to  ate  and  intestate  succession  differs  from  the  law  of 
the  foregoing  rules.  -r>   ■ ,  •  i    t     t 

-Dritish  India. 
This  section  has  not  been  incorporated  in  the  Probate  and  Administration  Act  (V  of  1881). 

It  accords  with  the  law  on  the  subject  in  England — Enohin  v.  Wylie,  10  H.  of  L.  Cas.,  1. 
See  per  Lords  Cranavorth  and  Chelmsford  ;  Preston  v.  Melville,  8  CI.  and  Fin.,  1.  As  to  the 
distribution  of  movable  property,  see  s.  supra,  and  s.  283,  infra.  See  also  notes  to  s.  5  ante  and 
Coote's  Probate  Practice,  13th  Edn.,    page  414. 


PART  XXX.* 

OF  LIMITED  GRANTS. 

(a)     Grants  limited  in  Duration. 

208.     When  the  will  has  been  lost  or  mislaid  since  the  testator's  death, 

Probate  of  copy  or       or  has  been  destroyed  by  wrong  or  accident,  and  not  by 

draft  of  lost  will.        ^iiy  act  of  the  testator,  and  a  copy  or  the  draft  of  the 

will  has  been  preserved,  probate  may  be  granted  of  such  copy  or  draft,  limited 

until  the  original  or  a  properly  authenticated  copy  of  it  be  produced. 

This  section  has  been  incorporated  as  s.  24  of  the  Probate  and  Administration  4ct  (V 
of  1881). 

Issur  Chimder  Sitrmah  v.  Dayamayee  Debea,  I.  L.  R.,  8  Cal.,  p.  864. — It  was  decided  in  this 
case  that  the  fact  of  a  will  having  been  lost  if  its  contents  were  satisfactorily  proved,  there  was 
no  bar  to  obtaining  a  grant  of  administration  annexed. 

Anwar  Hussein\.  Secretary  of  State,  I.  L.  R.,  31  Cal.,  885  ;  s.  c.  8  C.  W.  N.,  p.  821.— If  a  will 
shown  to  have  been  in  custody  of  testator  is  not  forthcoming  at  time  of  his  death  it  is  presumed 

*  So  much  of  this  part  as  relates  to  grants  of  probate  and  letters  of  administration  with  the 
will  annexed  was  made  applicable  to  wills  of  Hindus,  etc.,  in  the  Lower  Provinces  of  Bengal  and 
in  the  towns  of  Madras  and  Bombay  by  s.  2,  Act  XXI  of  1870.  By  s.  154,  however,  of  the  Pro- 
bate  and  Administration  Act,  it  is  no  longer  embodied  in  the  Hindu  Wills  Act.  The  effect  of 
the  provisions  of  the  Hindu  Wills  Act  as  to  probate,  it  was  held,  was  to  make  probate  of  the  will 
evidence  of  the  will  against  all  persons  interested  under  the  will — Brajanatk  Dey  Sirkar  v.  S. 
M.  Annadumayi  Dasi,  8  B.  L.  R.,  209. 

H,  SA  18 
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to  have  been  destroyed  by  him  unless  there  is  sufficient  evidence  to  rebut  this  presumption.  If 
a  will  is  found  to  have  been  validly  executed  and  not  revoked  and  not  forthcoming  it  may 
be  proved  by  a  certified  copy  and  letter  of  administration  limited  until  original  will  is  produced 
may  be  granted. 

Unreported — 

In  the  goods  of  Haradhone  Ghose. — In  this  case,  letters  of  administration  was  granted  to 
the  Administrator-General  of  Bengal  limited  during  the  minority  of  the  infant  daughters  and 
limited  until  the  will  of  the  deceased  be  produced.     Grant  made  on  29th  May  1903. 

The  original  will  in  this  case  was  not  forthcoming  and  evidence  had  been  given  as  to  its 
execution. 

For  practice  in  England,  see  Coote's  Probate  Practice,  13th  Edn.,  pp.  117,  121,  167,  173, 
313,  421,  510. 

Where  a  will  shown  not  to  have  been  revoked  cannot  be  found  at  the  testator's  death,  or 
has  been  lost  or  destroyed  after  his  death,  but  before  probate  evidence  is  admissible  to  prove  its 
contents.     Brown  v.  Brown,  8  E.  and  B.  876. 

In  Goods  of  Barber,  1  P.  and  D.,  267  ;  Burls  v.  Burls,  1  P.  and  D.,  472. 

in  Goods  of  Leigh  (1892)  P.  82  ;  and  for  this  purpose  declarations  written  or  oral  of  the  testa- 
tor made  before  the  execution  of  the  will  may  be  admitted.  Quick  v.  Quick,  3  Sw.  and  T.,  442  : 
Johnson  v.  Lyford,  1  P.  and  D.,  .546  ;  Sugden  v.  Lord  St.  Leonards,  1  P.  and  D.,  154. 

The  contents  of  the  will  may  be  established  by  the  evidence  of  a  single  interested  witness 
whose  veracity  and  competency  are  unimpeached. 

Flood  V.  Russell,  29  L.  R.,  Ir.,  91  :  Sugden  v.  Lord  St.  Leonards,  1  P.  D.,  154. — Where  it  is 
impossible  to  ascertain  the  whole  contents  of  the  will  effect  will  be  given  to  such  portions  as 
can  be  ascertained  if  the  Court  is  satisfied  that  they  substantially  represent  the  intention  of 
the  testator.  * 

Woodward  v.  Goulstone,  11  App.  C,  409;  Dickinson  v.  Stidolj),  11  C.  B.  N.  S.,  341  ; 
Sugden  v.  Lord  St.  Leonards,  1  P.  D.,  154.  See  also  Williams  on  Executors,  10th  Edn.,  Vol.  I, 
pp.  285  et  seq. 

209.     When  the  will  has  been    lost    or   destroyed,  and   no   copy    has 

„    ^  ^      -        .     .       been  made  nor  the  draft  preserved,  probate  may  be 
Probate  of  contents  .     i     j-  ■.  ^      ^       •  c  ^^  \  .l   i-i-  i      i    i, 

of  lost  or  destroyed     granted  ot  its  contents,  II  they  can  be  established  by 

'^^^^'  evidence. 

This  section  has  been  incorporated  as  s.  2.>  in  the  Probate  and  Administration  Act  (V  of 
1881). 

A  grant  of  probate  granted  under  this  section  is  general  in  its  powers,  but  limited  in 
duration. 

The  form  of  order  under  this  section  should  be    as    follows  : — 

In  Goods  of  Frank  St.  Clair  Greenwood,  dated  7th  September  1891. 

Administration  (with  a  copy  of  the  contents  of  the  will  as  mentioned  in  the  4th  para,  of 
affidavit  of  Capt.  Barbar  sworn  on  20th  August  1891  granted  to  John  Gregory  Apcar  the 
constituted  attorney  of  Ethel  Greenwood  the  sole  executrix). 

Goods  of  Edmond  Spain. — Letters  of  administration  with  copy  of  content  of  will  granted 
to  the  son  of  the  deceased— Sale,  J.,  18th,  May  1896. 

In  the  Goods  of  Gopal  Chander  Sadkhan. — Probate  granted  of  the  fragments  of  a  torn 
will.  The  course  pursued  was  to  collect  the  fragments  and  put  them  together  as  well  as  they 
could  be  and  to  make  a  copy  of  the  document  so  pieced  together.  The  attorney  attended 
before  the  Registrar  and  agreed  to  the  copy  made.  The  papers  were  then  submitted  to 
Mr.  Justice  Henderson  who  approved  the  copy  and  directed  the  Probate  should  pass 
after  copy  made. 

See  decree  of  24th  November  1902  and  papers  put  up  with  coi^y  of  some  filed  in 
Testamentary  Department. 

Sec  Issur  Chunder  Surmah  v.  Doyamoye  Debea,  1.  L.  R.,  8  Cal.,  p.  864;  cited  under 
sec.  208. 

See  also  Kedar  Nath  Mitter  v.  Sreemutttj  Sorojini,  3  C.  W.  N.,  617. 

In  England  where  a  codicil  has  been  lost  since  the  death  of  the  testator  without  a  copy 
having  been  made,  or  the  draft  kept,  and  its  contents  or  substance  cannot  be  shown,  the  Court 
will  grant  probate  of  the  will  limited,  until  the  original  codicil  or  an  authentic  copy  thereof 
shall  be  brought  in — Coote's  Prob.  Pract.,  at  pages  referred  to  under  sec.  208. 
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Sugden  v.  Lord  St.  Leonards,  L.  R.,  1  P.  D.,  154  (Cockburn,  C.  J.,  Jessel,  M.  R.,  .James, 
L.  J.,  and  Bagoallay.  J.  A..  Mellish,  L.  J.,  dissenting  as  to  declarations  made  after  the 
eKecution  of  the  will.  In  Woodward  v.  Gonlstone  (L.  R.,  11  Ap.  Ca.,  469;  H.  L.),  the  Court 
again  questioned  whether  post  testamentary  declarations  of  the  testator  as  to  the  contents  of 
his  will  are  admissible.  In  the  case  of  Sugden  v.  Lord  St.  Leonards,  which  overruled  the 
case  of  Qiiick  v.  Quick  (3  Sw.  and  Tr.,  442),  the  contents  of  a  lost  will  were  held  to  be  proved 
by  the  evidence  of  a  single  witness,  who  was  interested,  but  whose  veracity  and  competence 
were  unimpeached.  See  Gcul  v.  Lakes,  L.  R.,  G  P.  D.,  1,  and  Woodivard  v.  Goulstone,''!..  R. 
II  Ap.  Ca.,  469,  H.  L.  See  also  Harris  v.  Knight  (15  P.  D.  Ca.,  170),  where  the  existence  and 
contents  of  a  lost  will  and  the  handwriting  of  the  testator  and  attesting  witnesses  who  had 
died  after  the  testator  were  proved  by  parol  evidence.  Cotton,  L.  J.,  dissented  from  the  rest 
of  the  Court.  In  Burls  v.  Burls  (L.  R.,  1  P.  and  D.,  472),  evidence  of  the  contents  of  a  lost 
■will  was  supplied  by  the  production  of  the  draft  and  of  parol  testimony  of  persons  who  had 
read  the  will.  Sir  J.  P.  Wilde  held  that  the  parol  evidence  must  be  placed  side  by  side  with 
the  draft,  and  out  of  them  together  the  Court  must  extract  the  contents  of  the  will  to  be 
proved.  In  that  case  the  executrix,  it  may  be  observed,  was  condemned  in  costs,  it  having 
been  through  her  negligence  that  the  original  will  was  lost. 

If  a  lost  will   is   propounded  for  probate   upon  parol  evidence  alone  with  evidence  of  a 
residuary  bequest  but  no  sufficient  evidence  as  to  the  rest  of  the  will,  it  was  questioned  whether 
probate  ought   to   be  granted  of  the  residuary  bequest  alone  unless  the  Court  is  satisfied  that 
it  has  before  it  substantially  no  testamentary  evidence  of  the  testator — Woodward  v    Goulstone 
L.  R.,  11  Ap.  Ca.,  469.  '  ■  ■       t, 

If  probate  is  sought  of  a  will  which  has  been  destroyed  in  the  lifetime  of  the  testator  it 
must  of  course  be  proved  that  it  was  by  mistake  or  without  his  privity  or  consent  (Davis' v 
Davis,  2  Add.,  224:  ;  Trevelyan  v.  Trevelyan,  1  Phill.,  149),  for,  where  the  will  has  been  left 
in  possession  of  the  testator  himself,  the  legal  presumption  is  that  he  destroyed  it  himself 
unimo  revocandi .  Ibid,  226.  If  a  person  who  has  himself  destroyed  a  testamentary  paper  on 
the  death  of  the  alleged  testator,  asks  for  probate  of  the  substance  of  the  will  as  contained  in 
a  copy  or  otherwise,  the  Court  will  expect  the  fullest  and  most  satisfactory  proof  of  all  the 
fact  necessary  to  be  established — Moore  v.  Whitehouse,  3  Sw.  and  Tr.,  567.  And,  in  all  cases 
where  probate  is  asked  of  the  contents  of  a  will  which  is  not  before  the  Court,  the  validity  of 

the  execution  as  well  as  the  substance  or  contents  of  the  will  must  be  sati.sfactorily  proved 

In  the  Goods  of  Riphy,  1  Sw.  and  Tr.,  68  ;  In  the  Goods  of  Gardner,  1  Sw.  and  Tr  109  •  Coote's 
Prob.  Pract.,  124. 

Upon  an  application  for  a  grant  of  administration  until  a  lost  will  should  be  found  it 
appeared  that  the  testator  had  duly  executed  a  will,  but  that  it  could  not  be  found  after  his 
death,  and  his  widow  who  refused  to  attend  and  be  examined  having  stated  that  it  had  been 
accidentally  destroyed,  there  was  no  evidence  as  to  its  contents.  It  was  held  that  a  grant  of 
administration  to  the  estate  of  the  deceased  might  be  made  to  his  only  son  with  the  consent 
of  the  other  next-of-kin,  limited  to  dealing  with  certain  specified  property  until  such  times  as 
the  will  might  be  forthcoming — In  the  Goods  of  Wright  [1893],  Prob.,  21. 

Where  a  codicil  has  been  lost  or  destroyed,  its  contents  may  be  proved  in  the  same  manner 
as  the  contents  of  a  will.     See  notes  to  sec.  208. 

210.     When  the  will  is  in  the  possession  of  a  person  residing  out  of  the 
Probate  of  copy  where     province*  in  which  application  for  probate    is  made, 
original  exists.  who  has  refused   or  neglected  to  deliver  it  up  but    a 

copy  has  been  transmitted  to  the  executor,  and  it  is  necessary  for  the  interests 
of  the  estate  that  probate  should  be  granted  without  waiting  for  the  arrival 
of  the  original,  probate  may  be  granted  of  the  copy  so  transmitted,  limited 
until  the  will  or  an  authenticated  copy  of  it  be  produced. 

This  section  has  been  incorporated  as  s.  26  of  the  Probate  and  Administration  Act  (V  of 
1881). 

In  the  Goods  of  William  Moore  Martin  (deceased). — The  deceased  died  on  the  14th  Novem- 
ber  1876  having  made  his  will  dated  5th  February  1867  whereby  he  appointed  his  widow 
Harriet  Lindsay  Martin  sole  executrix.  At  the  time  of  the  application  the  original  will  was 
in  England  but  a  copy  authenticated  by  a  Notary  Public  was  sent  out  and  "annexed  the 
petition  of  Albert  Smallwood  who  applied  for  lettei-s  of  administration  with  copy  of  the  copy 
annexed  as  the  constituted  attorney  of  the  widow  who  was  then  in  England. 


As  to  Hyderabad  Assigned  Districts  see  Gazette  of  India,  5th  November  1881    Part  T 
p.  540.  '  .  iaiu  i. 
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The  constituted  attorney  put  in  an  aftidavit  by  himself  sworn  on  the  27th  January  1877 
stating  that  the  executrix  was  most  anxious  to  retain  a  great  portion  of  the  property  which 
was  in  the  deceased's  house  at  the  time  of  his  death  and  which  for  the  most  part  consisted 
of  articles  to  which  she  attached  a  special  value  for  above  their  intrinsic  price  ;  that  the 
property  had  been  taken  possession  of  by  the  District  Superintendent  of  Police  of  the 
Darjeeling  district  where  the  deceased  died  and  that  he  would  shortly  proceed  to  sell  the 
property  ;  that  it  was  necessary  for  the  purpose  of  preventing  the  sale  of  the  property  that 
letters  of  administration  should  be  granted  without  delay  and  the  property  should  be  taken 
out  of  the  posession  of  the  District  Superintendent  of  Police. 

The  petitioner  prayed  for  an  order  that  letters  of  administration  with  a  copy  of  the 
copy  will  annexed  limited  until  the  original  will  or  an  exemplification  thereof  were  produced 
be  granted  to  the  Petitioner  as  constituted  attorney  of  the  Executrix  and  during  her  absence. 

Swell-White,  J.,  made  the  order  granting  letters  of  administration  with  copy  of  the 
copy  will  annexed  until  production  of  the  original  will  the  applicant  undertaking  within 
six  months  to  produce  the  will  and  prove  it  in  the  High  Court  at  Calcutta.  (See  section  210  of 
the  Succession  Act)  order  dated  2nd  March  1877. 

On  the  1st  June  1877  the  Executrix  produced  the  original  will  and  prayed  that  the 
letters  of  administration  granted  to  her  constituted  attorney  which  was  produced  with  her 
Petition  be  cancelled  and  that  therefore  Probate  of  the  will  be  granted  to  her. 

With  her  petition  she  produced  an  afifidavit  by  James  Alexander  Crawford,  a  member  of 
the  Indian  Civil  Service  and  Albert  Smallwood,  merchant  and  agent  and  the  constituted 
attorney  who  had  obtained  letters  of  administration  limited  as  above  stated.  Crawford 
stated  that  William  Pritchard  one  of  the  attesting  witnesses  was  dead  and  that  Montague 
James  Turnbull  the  other  attesting  witness  had  retired  to  England,  that  he  was  well 
acquainted  with  Pritchard  in  his  lifetime  and  was  also  well  acquainted  with  Turnbull,  that 
he  was  well  acquainted  with  the  handwriting  of  both  Pritchard  and  Turnbull  and  that  the 
signatures  and  additions  at  foot  of  the  attestaton  clause  at  the  end  of  the  will  were  in  the 
proper  handwriting  of  Pritchard  and  Turnbull. 

Smallwood,  the  other  deponent,  stated  that  he  knew  the  deceased  and  was  well  acquainted 
with  his  signature  and  handwriting  and  that  the  signature  and  addition  "  W.  Moore  Martin  " — 
apothecary  Pension  Establishment  were  in  the  proper  handwriting  of  the  deceased. 

Kennedy,  J.,  held  the  will  jnoved  and  granted  probate,  the  order  made  having  the  effect 
of  cancelling  the  limited  grant  to  the  constituted  attorney — order  dated  1st  June  1877. 

See    sec.  237  post. 

The  procedure  laid  down  by  this  section  is  the  same  as  that  followed  in  similar  circum- 
stances  in  England  ;  see  Coote's  Prob.  Pract.  The  circumstances  must  be  alleged  upon 
affidavit,  and  if  the  copy  has  been  transmitted  to  a  person  other  than  the  executor,  he  will  be 
required  to  join  the  executor  in  the  affidavit — Ibid  ;  In  re  Nohodoorga,  7  C.  L.  R.,  387. 

Compare  sec.  26  of  Probate  Act,  1857.  By  sec.  26  of  the  Probate  Act,  1857,  the  Court 
may  order  the  production  of  any  instrument  purporting  to  be  testamentary  which  may  be 
shown  to  be  in  the  custody  or  control  of  a  person. 

The  lien  of  a  Solicitor  does  not  extend  to  an  original  will  and  he  cannot  refuse  to  produce  it. 
— Georges  v.  Georges,  18  Ves.,  294  ;  see  Coote's  Probate  Practice,  13th  Edn.,  pages  41,  120,  217, 
218.  219,  220. 

211.     Where  no  will  of  the  deceased  is  forthcoming,  but  there  is  reason 

to  believe   that   there  is  a  will  in  existence,   letters  of 

"thewiii be'produced^^     administration  may  be  granted  limited  until  the  will, 

or  an  authenticated  copy  of  it,  be  produced. 

This  section  has  been  incorporated  as  s.  27  in  the  Probate  and  Administration  Act  (V 
of  1881). 

Goods  of  Harahdone  Ghose  cited  under  sec.  208. 

Goods  of  McTurk. — In  this  case  limited  administration  was  granted  to  the  Administrator- 
General  on  3rd  May  1906,  and  on  a  will  being  discovered  a  fresh  grant  was  made  on  15th  June 
1906. 

Goods  of  Knox  Johnson. — Limited  administration  was  granted  to  Administrator-General 
on  1st  September  1906,  it  not  being  known  whether  the  will  found  was  the  lost  will  and  on  it 
being  ascertained  that  no  other  will  could  be  traced  a  fresh  grant  was  made  on  24th  April  1907. 

In  Jn  the  Goods  of  Metcalfe  {I  Add.,  343),  letters  of  administration  were  granted  until  the 
last  will  and  testament  of  the  deceased  (stated  by  himself,  a  few  days  before  his  death,  to 
be  in  India),  or  an  authentic  copy  thereof,  should  be  transmitted  from  India  to  England. 
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The  English  Probate  Court,  "  under  special  circumstances,"  granted  probate  of  certain 
papers  forming  part  of  the  will  of  a  deceased,  the  other  papers  being  in  India,  reserving  power 
to  the  executor  to  prove  the  other  papers  on  his  undertaking  to  do  so — In  the  Goods  of  Roberts, 
L.  R.,.3P.  andD.,  110. 

For  further  information,  see  Williams  on  Executors,  10th  Edn..  Vol.  T,  p.  408  ;  Coote's 
Probate  Practice,  13th  Edn.,  page  117,  121. 

(6)     Grants  for  the  Use  and  Benefit  of  others  having  Right. 

212.  When  any  executor  Is  absent  from  the  province*  in  which  applica- 
tion is  made,  and  there  is  no  executor  within  the  province 

wft^the  wiiiannex°ed     willing  to  act,  letters   of  administration  with  the  will 

to  attorney  of  an  ab-     annexed  may  be  granted  to  the  attorney  of  the  absent 

executor,  for  the  use    and    benefit  of    his   principal, 

limited    until   he  shall   obtain  probate  or  letters  of  administration  granted 

to  himself. 

This  section  has  been  incorporated  as  s.  28  in  the  Piobate  and  Administration  Act  (V 
of  1881),  the  word  '  agent '  being  there  substituted  for  that  of  '  attorney.' 

For  practice  in  England  see  Coote's  Probate  Practice.  13th  Edn.,  pages  122,  123,  124, 
1471,  701,72. 

In  the  Goods  of  Robert  Wood. — Application  by  constituted  attorney  of  executors  for 
letters  of  administration  with  trust  disposition.  Power  of  attorney  executed  in  the 
presence  of  two  witnesses  one  of  whom  (Francis  Cockburn,  advocate)  appeared  before  Lord 
Provost  of  Aberdeen  and  made  the  usual  declaration.  Trevelyan,  J.,  considered  the 
execution  of  the  Power  of  Attorney  proved  and  granted  Administration  on  6th  October 
1893. 

In  the  goods  of  Anna  Hinds. — Application  was  made  on  8th  December  1894  by 
Mr.  McNair  for  letters  of  administration  to  be  granted  to  the  constituted  attoi-ney  of  the 
executrix  who  had  proved  the  will  of  the  deceased  in  England.  The  Power  of  attorney 
was  executed  in  the  presence  of  two  witnesses  one  of  whom  appeared  before  a  Notary  Public 
and  made  the  usual  declaration  under  the  Statutory  Declaration  Act,  1835. 

Mr.  Justice  Hill. — After  considering  the  question  as  to  the  sufficiency  of  proof  of 
execution  of  the  power  stated  to  one  on  11th  January  1895  that  he  was  of  opinion  that 
the  power  of  attorney  was  sufficiently  proved  and  that  in  future  he  and  Mr.  Justice  Ameer  Ali 
would  accept  as  sufficiently  proved  Power  of  attorney  similarly  proved. 

Iti  the  Goods  of  Briant,  4  B.  L.  R.,  Ap.  49. — Under  ss.  212  and  213  it  is  necessary  that  the 
attorney  applying  for  letters  of  administration  should  be  within    the  jurisdiction  of  the  Court. 

In  the  Goods  of  Leckie,  15  B.  L.  R.,  8. — A  British  subject  died  in  England  possessed  of 
property  in  England  and  India  leaving  a  will  of  which  he  appointed  four  pei'sons  executors  in 
England  and  W  D  to  be  his  executor  in  India — Probate  was  granted  to  the  four  executors 
and  W  D  renounced.  Thereupon  application  was  made  in  India  for  administration  bj' 
attorney  of  executors.     Held  that  the  attorney  was  entitled  to  administration. 

Goods  of  Henderson,  I.  L.  R.,  22  Cal.,  491.— The  Chief  Magistrate  of  the  City  of  Glasgow 
being  a  person  lawfully  authorised  to  administer  oath,  a  declaration  as  to  execution  of  a  power 
of  attoi'ney  taken  before  him  and  authenticated  by  his  certificate  and  common  seal  of  the  City 
of  Glasgow  and  by  a  notorial  certificate  is  sufficient  proof  of  the  execution  of  the  power. 

Goods  of  Primrose,  I.  L.  R.,  16  Cal.,  776. — In  this  case  the  application  was  refused  as  the 
power  had  not  been  authenticated  in  manner  required  by   s.  85  of  Indian  Evidence  Act. 

By  rule  748  of  Belchambers's  Rules  and  Orders  when  the  application  is  made  by  the  attorney 
of  an  executor  or  administrator  resident  in  England,  Scotland  or  Ireland  or  at  any  other  place 
beyond  the  jurisdiction  of  the  Court,  the  original  will  or  an  exemplification  thereof  or  an 
exemplification  of  the  letters  of  administration  shall  be  annexed  to  the  petition  and  the  power 
of  attorney  shall  be  verified  to  the  satisfaction  of  the  Judge.     See  also  note  to  Rule  748. 

It  must  be  borne  in  mind  that  a  grant  to  any  attorney  is  in  the  nature  of  a  limited  grant 
and  comes  to  an  end  on  the  death  of  an  executor. — Webb  v.  Kirby,  7  De  G.  M.  and  G.,  376. 

It  is  only  where  the  person  entitled  to  probate  or  letters  of  administration  is  absent,  that  a 
grant  can  be  made  to  his  attorney  or  agent.  Accordingly,  where  a  person  solely  entitled  to 
administration  is  resident  within  the  jurisdiction,  the  Court  will  not  grant  administration  to 
his  attorney  for  his  use  and  benefit — In  the  Goods  of  Bnrrh,  2  Sw.  and  tr.,  139.     Under  special 

*  As  to  Hyderabad  Assigned  Districts,  see  Gazette  of  InMa,  5th  Xov.  1881.  Part  I,  p.  540 
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circumstances,  however,  the  Courts  have  allowed  the  attorney  of  a  pesron  residing  within  the 
jurisdiction  to  take  out  administration.  Thus,  in  In  the  Goods  of  Bullur  (39  L.  J.,  P.  and  M., 
26),  where  the  estate  was  trust-property  only,  administration  was  sranied,  in  England,  to 
the  attorney  of  the  person  entitled,  though  he  was  living  in  England.  So,  in  In  the  Goods  of 
Roberts  (1  Sw.  and  Tr.,  64),  the  Court  granted  administration  to  the  nephew,  as  the  attorney 
of  the  person  entitled,  the  latter  being  of  advanced  age  and  unwilling  to  take  upon  himself 
the  burden  of  administration. 

In  the  case  of  Velho  v.  Leite  (33  L.  J.,  P.  and  M.,  107),  a  testator,  who  was  a  domiciled 
Portuguese,  by  his  will  appointed  A  and  B  his  executors  in  Portugal,  and  C  and  X>  his 
executors  in  England,  and  the  Court  held,  from  the  fact  that  one  of  the  latter  executors  was 
resident  in  Portugal,  that  the  words  '  in  Portugal  '  and  '  in  England  '  were  equivalent  to 
'  for  Portugal  '  and  '  for  England  '  respectively. 

Where  administration  is  granted  in  pursuance  of  a  power,  the  grant  must  follow  the  terms 
of  the  power.  Accordingly,  where  a  party  entitled  to  administration  is  abroad,  and  has  given 
a  simple  power-of-attorney  to  his  agent  to  take  out  administration  for  his  use  and  benefit, 
administration  will  be  granted  in  the  same  terms  as  it  would  have  been  granted  to  the  principal 
himself — In  the  Goods  of  Goldshurgh,  1  Sw.  and  Tr.,  295.  So,  if  the  letter  of  attorney  contain 
a  power  of  substitution  and  the  attorney  exercise  it,  the  substitute  may  take  the  grant — 
Coote's  Prob.  Pract.,  135,  citing  P«//iser  v.  Ord.  Bun.  Exch.  Rep.,  166. 

The  words  for  '  the  use  and  benefit '  do  not  exclude  those  who  are  beneficially  interested  ; 
and  the  person  to  whom  a  grant  is  made  for  the  use  and  benefit  of  another  who  is  out  of 
the  jurisdiction  is  liable  to  be  used  by  the  parties  beneficially  interested  in  the  estate  in  the 
same  way  as  if  he  had  obtained  letters  of  administration  in  his  own  right — Chamhers  v. 
Bicknell,  2  Hare,  536.  In  that  case  it  was  unsuccessfully  contended  that  the  attorney  was 
only  accountable  to  his  principal. 

In  England,  if  the  attorney  be  appointed  by  one  only  of  two  or  more  executors,  a  grant 
is  made  to  such  attorney  to  the  use  and  benefit  of  his  constituent,  and  until  he  shall  duly  apply 
for  and  obtain  probate  of  the  will  to  be  granted  to  him — Coote's  Prob.  Pract.,  135.  It  is  not 
necessary  to  revoke  letters  of  administration  granted  to  an  attorney  on  the  principal  applying 
for  an  obtaining  probate,  as  the  grant  ceases  and  expires  by  the  executor  returning  to  the 
jurisdiction  and  taking  probate — In  the  Goods  of  Cassidy,  4  Hagg.,  360. 

According  to  the  rules  of  the  High  Court  at  Fort  William,  when  an  application  is  made  by 
the  attorney  of  an  executor  or  administrator  resident  in  England,  Scotland  or  Ireland,  or  at 
any  other  place  beyond  the  jurisdiction  of  the  Court,  the  original  will  or  an  exemplification 
thereof,  or  an  exemplification  of  the  letters  of  administration,  must  be  annexed  to  the  petition, 
and  the  power-of-attorney  must  be  verified  to  the  satisfaction  of  the  Court  or  Judge — Rule 
686,  Belchambers's  Rules  and  Orders,  p.  273.  In  England,  the  attorney  of  one  of  many 
residuary  legatees  may  take  administration  with  the  will  annexed  without  notice  to  the  other 
residuary  legatees — Coote's  Prob.  Pract.,  129  ;  see  s.  199,  supra  :  Act  V  of  1881,  s.  22. 

'  Province,  '  as  defined  both  bj^  this  Act  and  by  the  Probate  and  Administration  Act  (V 
of  1881),  s.  3,  includes  any  division  of  British  India  having  a  Court  of  the  last  resort,  s.  3,  ante. 

Where  an  executor  on  whose  behalf  a  grant  is  made  dies  the  grant  to  his  attorney  ceases 
to  be  in  force  and  therefore  such  administrator  cannot  make  a  good  title.  Webb  v.  Kirby, 
7  De  G.  M.  and  G.  376. 

See  Williams  on  Executors,  Vol.  I,  10th  Edn.,  pp.  348  et  seq. 

Administration  213.     When    any   person   to    whom,   if    present. 

^^o^**J?^Y.i"«l"i^^^®T?  letters  of  administration  with  the  will  annexed  might 

sent  person,    who,  if  be  granted,   IS  absent  from  the  province*    letters   oi 

?^ied°to^administra-  administration   with   the  will  annexed  may  be  granted 

^^°"-  to  his  attorney,  limited  as  above-mentioned. 

This  section  has  been  incorporated  as  s.  29  in  the  Probate  and  Administration  Act  (V 
of  1881),  the  word  '  agent,  '  as  in  the  preceding  section,  being  there  substituted  for  that  of 
'  attorney. ' 

As  to  persons  entitled,  if  present,  to  administration  with  the  will  annexed,  see  ss.  195  and 
196  aupra.     See  notes  to  s.  212. 

214.     When  a  person  entitled  to  administration  in  case  of  intestacy  is 

Administration      to     absent   from    the  province,*    and    no    person   equally 

attorney     of    absent     entitled  is  willing  to  act,  letters  of  administration  may 

mTn  °ster"n"ase  o°f  In-     be    granted    to  the    attorney  of    the    absent    person, 

testacy.  limited  as  before- mentioned. 


*  See  footnote  on  p.  277. 
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This  section  has  been  incorporated  as  s.  30  in  the  Probate  and  Administration  Act  (V  of 
1881),  the  word  'agent,'  as  in  the  two  preceding  sections,  being  there  substituted  for  that 
of  '  attorney.  '      See  notes  to  sec.  212. 

In  England,  the  attorney  of  one  of  many  residuary  legatees  may  take  administration  with 
the  will  annexed  without  notice  to  the  other  lesiduary  legatees  ;  and  the  attorney  of  one  of  many 
next-of-kins  may  take  administfation  in  like  manner  without  notice  to  the  other  next-of-kin — 
Coote's  Prob.  Pract.,  135.  But  under  this  section,  it  would  seem,  administration  is  only  to  be 
gianted  where  no  poison  entitled  equally  with  the  person  giving  the  powcr-of-attorney  is  willing 
to  act. 

215.     When  a  minor  is  sole  executor  or  sole  residuary  legatee,  letters  of 

Administration  administration  with  the  will  annexed  may  be  granted 

during  minority.         f^  ^he  legal  guardian  of   such  minor  or  to  such  other 

person  as  the  Court  shall  think  fit  until  the  minor  shall  have  completed  the 

age  of  eighteen  years,  at  which  period,  and  not   before,,   probate  of  the  will 

shall  be  granted  to  him. 

This  section  has  been  incorporated  as  s.  31  in  the  Probate  and  Administration  Act  (V 
of  1881). 

Probate  cannot  be  granted  to  a  minor,  s.  183,  supra,  and  s.  8  of  Act  V  of  1881,  but  an  admin- 
istrator during  minority  bao  all  the  powers  of  an  ordinarj'  administrator,  s.  274,  infra. 

See  Goods  of  Nirogini  Dossi.  T.  L.  R.,  34  Cal.,  706  (cited  under  sec.  217).  See  also  Goods  of 
Suvenaraiii  Mohatn,  I.  L.  R.,  21  Cal.,  p.  Oil. 

This  section  speaks  of  the  h(jal  guardian,  that  is,  possibly,  a  testamentary  guardian  apj)oint- 
ed  by  the  father  under  s.  47,  supra,  or  a  guardian  appointed  by  the  Court  to  take  charge  of 
the  minor's  estate, — e./j.,  under  Act  XL  of  185S,  in  cases  to  which  that  Act  is  applicable.  It 
is  to  be  observed  that  s.  47  does  not  apply  to  Hindus,  see  Act  XXI  of  1870,  s.  2. 

In  England,  where  a  sole  executor  or  sole  residuary  legatee  is  under  age,  the  person  entitled 
in  preference  to  all  others  is  the  guardian  appointed  by  the  will  or  deed  of  the  father  under  12 
Car.  II,  c.  24,  ss.  8  and  9— In  the  Goods  of  Morris,  2  Sw.  and  Tr.,  360.  Next 
in  order  is  the  guardian  of  the  estate  (nut  the  person)  of  a  minor  appointed  by  the  High  Court  of 
Chancery,  or  a  guardian  appointed  by  a  competent  foreign  Court.  If  there  be  no  such  guardian, 
the  Court  itself  will  appoint  a  curator  or  guardian  from  the  next-of-kin  of  tl.e  minor  for  the 
purpose  of  tak  ing  the  grant — Rich  v.  Chamberloyne,  1  Lee,  135  ;  /m  the  Goods  of  Ewimj,  1  Ha^., 
381  ;  Coote's  Prob.  Pract.,  136-7.  See  now  in  England  The  Guardianship  of  Infants  Act,  49 
and  50  Vict.,  c.    27. 

In  England  ,a  natural  guardian  of  a  sole  minor  executor  or  residuary  legatee  does  not  appear 
to  be  recognized  as  entitled  as  such  to  administration  with  the  will  annexed. 

Where  a  grant  is  made  to  a  guardian  appointed  by  a  foreign  Court  in  England,  the  appoint- 
ment must  be  proved  by  a  copy  of  the  order  under  which  it  is  made,  authenticated  by  the  seal  of 
the  Court— /«  the  Good's  of  Jones,  28  L.  J.,  P.  and  M.,  80, 

If  two  persons  are  appointed  by  the  Court  guardians  of  an  infant  during  the  minority  or 
until  further  order,  the  guardianship  is  at  end  on  the  death  of  one  of  them  and  there  must  be  a 
new  appointment  (Bradshaiv  v.  Bradshaw,  1  Russ.,  52S)  ;  but  in  England  it  has  been  held  that  a 
testamentary  guardianship  survives,  although  tl.ere  are  no  express  words  of  survivorship  in 
the  appointment — Eyre  v.  Shuftesbury,  2  P.  Wms.,  104.  Coote's  Probate  Practice,  13th  Edn., 
pp.  124-131. 

It  is  always  within  the  discretion  of  the  Court  to  grant  administration  of  this  kind  to 
such  person  as  it  thinks  fit,  but  in  the  exercise  of  such  discretion  it  has  been  the  practice 
to  grant  it  to  the  guardian. —  West  v.  Welby,  3  Phillira.,  .379. 

There  are  cases  where  the  Court  has  refused  to  grant  administration  to  a  guardian. 

1.  Wheie  he  was  very  poor — Havers  v.  Havers,  Barnard,  C.  C,    23. 

2.  Where  he  was  very  old — Be  Ewing,  1  Hagg.,  381. 

3.  Where  he  was  insolvent — John  v.  Bradburry,  L.  R.,  1  P.  &  D.,  245. 

Administration  during  minority  of  two  infants  does  not  come  to  an  end  on  death  of  one 
of  the  infants. — James  v.  Strafford,  3  P.  Wms.,  89. 

Administration  granted  during  minority  of  several  infants  ceases  when  one  infant 
comes  of  age.  — Taylor  v.  Watts,  Fram,  K.  B.,  425. 

A  limited  administrator  is  considered  as  a  mere  trustee  for  the  infant,  and  the  infant 
on  coming  of  age  can  sue  for  an  account. — Havers  v.  Havers,  Barnard,  23  ;  Goodyer  v. 
C/ari, 3  Leon.,  103. 
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An  administrator  of  this  nature  has  all  the  powers  of  an  ordinary  administrator. 
—Re  Thompson  {ISm),  1  [r.  R.,  356;  Re  Robinson,  3  L.  R.  Ir..  429;  Monxellv.  Armstrong. 
14  Eq..  423. 

In  the  case  of  Cope  v.  Cope  (16  C.  D.,  49),  it  was  laid  down  by  Jessel,  M.  R.,  that  the 
limit  of  an  administrator  "  durante  menor  oetate  "  is  the  minority  of  the  person,  but  that 
there  is  no  other  limit ;  that  he  is  an  ordinary  administrator ;  that  he  is  appointed  for  the 
purpose  of  getting  in  the  estate,  and  selling   it   in   usual   way. 

216.  When  there  are  two  or  more  minor  executors,  and  no  executor 
Administration     ^^^  ^^^^  attained  majoritv",  or  two  or  more  residuary 

Snor  exicutors® or  re-     ^<^o^*^^^^'^'   ^"d  no  residuary  legatees  who  has  attained 
siduary   legatees    at-     maiority,  the  grant  shall  be  limited   until  one  of  them 
ains  majon  y.  shall  have  completed  the  age  of  eighteen  years. 

This  section  has  been  incorporated  as  s.  32  in  the  Probate  and  Administration  Act  (V  of 
1881).     See  Coote's  Prob.  Pract.,  124-131. 

See  notes  to  s.  215  and  notes  to  s.  208  a  grant  under  this  section  cea.ses  whiMi  any  of  the 
minors  come  of  age. 

The  last  words  in  this  section  differ  from  the  last  words  in  s.  32  of  Act  V  of  1881. 

217.  If  a  sole  executor  or  a  sole  universal  or  residuary  legatee,  or  a 
Administration    for     pe^son  who  would  be  solely  entitled  to  the  estate  of  the 

use    and    benefit    of     intestate  according  to  the  rule  for  the  distribution  of 
ic  JUS    a  ens.  intestate's  estates,  be  a  lunatic,  letters  of  administra- 

tion with  or  without  the  will  annexed,  as  the  case  may  be,  shall  be  granted  to 
the  person  to  whom  the  care  of  his  estate  has  been  committed  by  competent 
authority  ;  or  if  there  be  no  such  person,  to  such  other  person  as  the  Court 
may  think  fit  to  appoint,  for  the  use  and  benefit  of  the  lunatic  until  he 
shall  become  of  sound  mind. 

This  section  has  been  incorporated  ass.  33 in  the  Probate  and  Administration  Act  (Vof 
1881),  with  an  alteration  including  minors  as  well  as  lunatics. 

Goods  of  Niroffini  Debi,  I.  L.  R.,  34  Cal.,  70fi. — Where  a  husband  applied  under  s.  33  of 
Act  V  of  1881  for  letters  of  administration  for  use  and  benefit  of  his  minor  wife.  Held  that 
such  application  was  not  maintainable  until  applicant  had  been  appointed  guardian,  see  Judg- 
ment of  WooDROFFE,  J.,  page  707. 

This  Act  also  seems  to  contemplate  administration  being  granted  for  the  use  and  benefit 
of  a  lunatic,  although  he  has  not  been  found  to  be  such  by  a  commission,  for  it  provides  for  the 
case  of  there  not  being  a  person  to  whom  the  care  of  the  estate  uf  the  alleged  lunatic  has  been 
committed,  whereas  in  all  oases  where  a  person  is  adjudged  to  be  of  unsound  mind  under  Act 
XXXV  of  1858  (till  Act  to  make  better  provision  for  the  care  of  the  estates  of  lunatics  not  subject  to 
the  jurisdiction  of  the  Supreme  Court  of  Judicature),  a  manaoierof  the  estate  is  apppointed  (s.  9). 
See  also  Act  XXXIV  of  1858.  Act  XXXV  of  1858  has  been,  by  Act  XV  of  1874,  declared 
to  apply  to  the  whole  of  British  India,  except  the  Scheduled  Districts. 

In  England,  it  was  the  practice  of  the  Ecclesiastical  Court  to  grant  administration  for  the  use 
and  benefit  of  a  lunatic,  although  the  person  alleged  to  be  so  had  not  been  found  a  lunatic  by 
inquisition  ;  hut  when  such  a  case  occurred,  the  Court  rei[uired  affidavits  stating  the  fact  of  lu- 
nacy, and  that  no  inquisition  had  been  had,  and,  of  course,  no  committee  appointed.  The  Court 
then  granted  administration  to  the  next-of-kin  of  the  lunatic  for  the  use  and  benefit  of  tlie  luna- 
tic pending  the  lunacy,  and  it  required  sureties  in  double  the  amount  of  the  property,  and  such 
sureties  musi  have  justified — Williams  on  Executor.-,  10th  Edn.,  408. 

Where  an  executor  or  an  administrator  becomes  a  lunatic  it  is  the  ordinary  practice 
to  make  a  limited  grant  to  his  committee  for  his  use  and  benefit  during  his  lunac}'. 

In  the  Goods  of  Marshall,  1  Curt.,  297. — In  this  case  one  of  two  executors  became  a  lunatic, 
the  probate  was  revoked,  and  a  fresh  one  granted  to  the  same  executor  alone,  power  being 
reserved  for  making  a  like  grant  to  the  other  when  he  should  become  of  sound  mind  See 
also  Goods  of  Shaw  (1905),  92. 

It  may  be  useful  to  note  the  j)ractice  in  England.  There  if  a  sole  executor  be  a  lunatic,  ad- 
ministration with  the  will  annexed  will  be  sranted  to  his  committee  for  his  use  and  benefit 
during    his    lunacy—//*    the   Goods  of    Phillips,    2    Add.,    330.    note   (b).     Tlie  production  of 
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the  commission  proves  the  committee's  title  and  also  the  lunacy  of  the  ward.  If  there  be  two 
committees,  both  must  take,  or  one  must  renounce — Coote's  Prob.  Pract.,  143.  If  the 
committee  (onsent  [hi.  th-'  Goods  of  M  lines,?)  Add.,  55),  or  if  there  be  no  committee,  the 
grant  will  be  made  to  the  residuary  legatee — Coote's  Prob.  Pract.,  141.  If  the  residuary 
legatee  be  a  Imiatic  (there  being  no  executor),  the  grant  will  be  made  to  the  committee  of 
hia  estate,  if  he  have  one,  or  to  the  next-of-kin :  must  file  a  declaration  and  dive  justifying 
security — Ibid.  In  case  of  intestacy,  administration  will  be  granted  to  the  committee, 
if  there  be  one.  or  if  not,  to  the  next-of-kin  of  the  lunatic,  next-of-kin  of  the  intestate, 
or  the  husband  of  the  intestate,  as  the  case  may  be.  In  like  manner,  wheie  the  intestate's 
widow  is  a  lunatic,  administration  will  be  granted  to  the  committee,  if  there  be  one,  or 
if  not,  to  her  next-of-kin.  See  Aliord  v.  Alford,  1  Deane,  324  ;  In  the  Goods  of  Penny, 
1  Rob.,  426  ;  In  the  Goods  of  Binckes,  1  Curt.,  286  ;  In  the  Goods  of  Coolce  (1895), 
Prob.,   68;  In  the  Goods  o/ iee.5e  (1894),   Prob.,  160. 

The  Act  under  which  a  manager  of  the  estate  of  a  lunatic  is  appointed  in  India  is  Act 
XXXV  of  1858,  which  has  already  been  referred  to.  The  English  Courts  recognize  a  committee 
appointed  bv  a  foi-eign  Court— Coote's  Prob.  Pract.,  109,  191,  196,  291.  See  Williams  on 
Executors.  Vol.  I,  lOth  Edn.,  pp.    163,  356,  386,  495. 

218.     Pending  any  suit  touching  the  validity  of  the  will  of  a  deceased 
Administration  person,    or   for   obtaining  or  revoking  any  probate  or 

pendente  lite-  ^j^y  grant  of  letters  of  administration,  the  Court  may 

appoint  an  administrator  of  the  estate  of  such  deceased  person,  who  shall 
have  all  the  rights  and  powers  of  a  general  administrator  other  than  the 
rights  of  distributing  such  estate,  and  every  such  administrator  shall  be 
subject  to  the  immediate  control  of  the  Court  and  shall  act  under  its 
direction. 

This  section  has  been  incorporated  as  s.  34  in  the  Probate  and  Administration  Act  (V 
of  1881). 

K.  C.  A.  Chowdry  v.  R.  31.  Ray,  12  C.  W.  N.,  p.  237. — If  an  administrator  pendente  lite  holds 
on  after  termination  of  his  office  he  can  be  sued  as  quasi-executor  de  son  tort. 

M.  Kuretullin  v.  Brouqhton,  1  C.  W.  N.,  p.  336. — Held  tha  t  the  plaintiil's  as  heirs  at  law  were 
entitled  to  maintain  a  suit  for  administration  by  the  Court  against  Administmtor  pendente  lite 
even  though  the  probate  proceedings  had  not  been  determined. 

Goods  of  Gopal  Lai  Seal,  7  C.  W.  N.  (notes)  304. — Held  in  this  case  where  probate  had 
been  refused  that  Me.  Donough  who  had  been  appointed  administrator  pendente  lite 
became  functus  officio  and  that  he  should  make  over  estate  to  Mr.  Belchambeks  who  had  been 
appointed  by  another  order. 

Under  s.  71  of  the  Probate  Act,  1857,  the  Court  may  appoint  a  Receiver. — 
Bearing  v.   Brooks,  54  L.  J.,  Ch.,  694;  Gratit  v.  Grant,  L.  R.,  1  P.  &  D.,  654. 

The  Courts  under  sec.  70  has  power  to  appoint  an  administrator  pendente  lite  on  the 
application  of  a  person  not  a  party  to  the  suit.  See  Tichborne  v.  Tichborne,  1  P.  &  D.,  730  ; 
Be  Evans,  15  P.  D.,  215. 

Generally  speaking  the  litigation  must  affect  the  appointment  of  executors  before  the 
Court  will  appoint  an  administrator  "  pendente  lite.'' 

In  the  case  of  Belleivv.  Bellew,  34  L.  J.,  P.  &  M.,  125. — Sir  J.  P.  Wilde  laid  it  down  that 
he  would  in  future  appoint  an  administrator  "  pendente  lite  "  in  all  cases  in  which  it  was 
the  practice  of  the  Court  of  Chancery  to  appoint  a  Receiver. 

It  is  not  the  practice  of  the  Courts  to  appoint  such  an  administrator  where  there  is  * 
person  who  can  discharge  the  duties  of  such  an  administrator  as  an  executor  or  a  surviving 
partner.— J/oHime;v.  Paull,  L.  R.,  2  P.  &  D.,  85  ;  Hoirell  v.  Witts,  L.  R..  1  P.  &  D.,  103. 

The  Courts  when  making  an  appointment  will  not  unless  bj'  consent  appoint  one  of  the 
parties,  but  generally  select  an  indifferent  nominee,  and  such  administrators  are  always 
considered  as  appointees  of  the  Court. — Colvin  v.  Fraser,  2  Hagg.  Eccl.,  613  ;  De  Chatelam 
V.  Pontinguy,  1  Sw.  &  Tr.,  34  ;  Young  v.  Brown,  1  Hagg.  Eccl.,  54. 

An  administrator  under  this  section  can  be  sued  without  any  leave  from  the  Court. — In  re 
Toleman  (1897).   1  Ch..  866  ;  Galliran  v.  Evans,  I  Ball  and  Beat  191. 

The  Court  of  Chancery  will  not  appoint  a  Receiver  where  an  administrator  ''pendente 
lite"  has  been  appointed  b)"  the  Probate  Division. —  Veret  v.  Deepre?.  6  Eo.,  329  ;  Hilchfm 
Y.  Birks,  10  Eq.,  471. 
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The  functions  of  an  administrator  pendente  lite  commence  with  the  order  appointing 
him  and  terminate  with  a  decree  in  favour  of  the  will,  but  if  the  decree  is  appealed  from,  his 
duties  do  not  cease  until  the  appeal  is  disposed  of. —  Wieland  v.  Bird,  1894,  p.  262  ;  Taylor 
V.  Taylor,  0  P.  D.,  29. 

It  is  the  same,  with  only  slight  verbal  alterations,  as  .«.  70  of  the  English  ProbMte  Act  of  ISTft^ 
20  and  21  Vict.,  c.  77.  The  cases,  therefore,  which  have  been  decided  upon  that  Statute  will  be 
in  point  here.  In  Horrell  v.  Witts  (L.  R.,  1  P.  and  D.,  lO;})  Lord  Penzance  is  said  to  have  ob- 
served :  '•  The  practice  has  always  been  that  this  Court  will  only  grant  administration  when  a 
necessity  for  the  grant  has  been  made  out.  This  is  laid  down  in  the  case  of  Bellew  v. 
Bcllew  4  Sw.  and  Tr.,  02;  (s.  c),  34  L.  J.,  P.  and  M.,125.  In  the  case  cited  by  Lord 
Penzance  it  was  said,  that  adtainistration  pendente  lite  would  be  granted  whenever  the 
Court  of  Chancery  would  appoint  a  Receiver.  *  See  Coote's  Prob.  Pract.,  147.  [n  Mortimer 
v.  Puull  (L.  R.,  2  P.  and  D.,  8;'))  the  Court  refused  to  appoint  an  administrator  pendente 
hte,  where  there  was  a  person  named  in  the  will  as  executor  whose  appointment  was  not 
questioned,  and  who  could  discharge  the  functions  of  an  administrator. 

The  Court  will  make  the  grant  to  one  of  the  parties  with  the  consent  of  the  other  (Parish 
Schoolmasters  of  Scotland  v.  Frazer,  2  Hagg.,  H15  ;  DeChatelain  v.  DePontigny,  ]  Sw.  and  Tr.,  34), 
or  to  a  nominee  of  both  when  they  agree  in  their  nomination  (Northe//  v.  Cock,  1  Add..  329).  or 
jointly  to  a  nominee  of  each  (Hellier  v.  Hcllier,  1  Lee,  281  ;  Coote's  Prob.  Pract.,  147)  ;  but  where 
neither  of  the  parties  to  the  suit  applies,  the  Court,  undei  s.  70  of  Act  20  and  21  Vict.,  c.  77, 
it  has  been  held,  has  power  to  appoint  an  administrator  jL:ewc?en<e  We  in  contested  testamentary 
and  administration-suits  on  the  application  of  a  person  who  is  not  a  pntry  to  such  suit — Tich- 
borne  v.  Tichborne,  L.  R.,  1  P.  and  D.,  730.  In  that  case  an  administration-suit  was  likely  to 
be  protracted,  and  the  Court  appointed  the  administrator  pendente  lite  at  the  instance  of  a 
creditor  who  was  not  a  party  to  suit. 

Where  it  is  just  and  proper  to  do  so,  the  Court  will  appoint  an  administrator  pendente  lite 
although  a  receiver  may  liave  been  appoinied  by  the  Court  of  Chancery,  in  a  suit  pending  bet- 
ween the  same  parties  and  affecting  the  same  property  as  the  testamentary  or  administration- 
suit — Tichborne  v.  Tichborne,  L.  R.,  1  P.  and  D.,  730. 

Where  the  parties  to  a  testamentary  suit  took  no  steps  to  bring  it  to  trial  and  an  action  had 
been  commenced  in  the  Chancery  Division  in  which  a  receiver  had  been  appointed,  the  Probate 
Court  in  England  on  the  application  of  a  creditor  not  a  party  to  the  testamentary  suit 
appointed  an  administrator  pendente  lite — In  the  Goods  of  Evans,  15  P.  D.,  215. 

As  to  the  control  of  the  Court,  it  was  diiectcd  m  the  case  of  Charlton  v.  Hindmarsh  (1  Sw. 
and  Tr.,  519)  that  the  administrator  pendente  lite  should  not  discharge  debts  until  they 
had  been  passed  by  the  Registrar.  Except  with  the  special  leave  of  all  parties  interested, 
the  Court  cannot  give  an  administrator  appointed  pendente  lite  special  power  to  pay  an 
annuity  by  way  of  maintenance  to  one  of  the  residuary  legatees,  although  one  of  the 
next-oi-kin— Whittle  v.  Keats,  35  L.  J.,  P.  and  M.,  54.  See  Coote's  Probate  Practice, 
{)p.  135,  139,  173,  -492,  493,  494,  497,  806.  See  Williams  on  Executors,  10th  Edn.,  Vol.  I, 
p.    398  et  eeq. 

(c)     For  Special  Purposes. 

219.     If  an  executor  be  appointed  for  any  limited  purpose  specified  in 

Probate    limited  to     ^^^  ^''^^'    ^^^  probate   shall   be  limited  to    that  pur- 
purpose  specified    in     pose,   and  if  he  should  appoint  an    attorney  to  take 

administration  on  his  behalf,  the  letters  of    adminis- 
tration with  the  will  annexed  shall  accordingly  be  limited. 

This  section  has  been  incorporated  as  s.  35  in  the  Probate  and  Administration  Act 
(V  of  1881). 

Goods  of  Thuhnr  Madhnvji  Dharmamsi,  1.  L.  R.,  6  Rom.,  iCiO.— Held  that  a  grant 
limited  to  portion  of  an  estate  could  not  be  granted  where  the  whole  estate  vested  in  an  executor. 

The  first  part  of  this  section  is  taken  from  Coote's  Probate  Practice  and  this  subject  is  fully 
dealt  with  in  that  text  book  and  attention  is  drawn  to  sec.  Ill  page  140  to  147  and  to  the  various 
cases  therein  referred  to. 

If  there  be  several  executors  appointed  with  distinct  powers,  as  one  for  one  part  of  the 
estate  and  another  for  another,  yet  there  being  one  will  to  be  proved,  one  proving  it  suffices 
(William  on  Executors,  Vol.  I,  p.  285  et  seq). 

If  a  man  makes  and  appoints  an  executor  for  one  particular  thing  only  as  touching  a 
Statute  or  hand  and  no  more,  and    make  no  other    executor  he  dies  intestate  as  to  residue  of 
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his  estate,  and  as  to  this  speciality  only  shall  have  an  executor,  and  must  have  a  will  proved  ; 
but  in  case  he  makes  another  will  for  the  residue  of  his  estate  there  must  be  two  wills  proved 
(Williams  on  Executors).  The  appointment  of  an  executor  may  he  either  absolute  or  qualified 
limitations  may  arise  under  the  following  heads. 

1.  In  point  of  time — if  a  testator  appoint  an  executor  at  a  certain  time  or  at  the  expiration 
of  five  years  after  his  death. 

2.  Limited  as  to  place — the  testator  may  make  A  his  executor  for  his  goods  in  Cornwall, 
B  for  those  in  Devon  and  .so  on. 

3.  Limited  as  to  subject-matter.  Thus  testator  may  make  A  his  executor  for  his  plate, 
etc.,  B  for  his  sheep,  C  for  his  debts,  etc. 

4.  The  appointment  may  be  conditional  and  the  condition  may  be  either  precedent  or 
subsequent.     See  Williams  on  Executors,  10th  Edn.,  Vol.  I,  p.  175  et  seq. 

220.  If  any  executor  appointed  generally   give  an  authority  to   an 

attorney  to  prove  a  will  on  his  behalf,  and  the 
with  the  will  annexed  authority  is  limited  to  a  particular  purpose,  the  letters 
p^Sos^e*"^^'"''"''"^^'"     of     administration    with   the    will   annexed    shall  be 

limited  accordingly. 

This  section,  which  is  taken  from  Coote's  Prob.  Pract.,  has  been  incorporated  as  s.  37 
in  the  Probate  and  Administration  Act  (V  of  1881 ). 

The  grant  follows  the  terms  of  the  power — In  the  Goods  of  Goldshorough,  1  Sw.  and  Tr., 
295,  per  Sir  C.   Cresswell. 

See    notes  to  sec.  219. 

221.  Where  a  person   dies,   leaving  property  of  which  he  was  the  sole 

or  surviving  trustee,  or  in  which  he  had  no  beneficial 
mfttd  t"i^proSe?ty  in  interest  on  his  own  account,  and  leaves  no  general 
benS\;faffnte?est^^  ^     representative,  or  one  who  is  unable  or  unwillng  to  act 

as  such,  letters  of  administration  limited  to  such 
property  may  be  granted  to  the  person  beneficially  interested  in  the  pro- 
perty,  or  to  some  other  person  on  his  behalf. 

This  section  has  been  incorporated  as  s.  37  in  the  fVobate  and  Administration  Act 
(V  of  1881). 

The  words  "  beneficiary "  appears  in  s.  37  of  Act  V  of  1881  instead  of  the  words 
'  '  person  beneficially  interested." 

Runjit  v.  Jagannath,  I.  L.  R.,  12  CaJ.,  375. — Held  that  an  idol  may  be  a  beneficiary  under 
s.  37  of  Act  V  of  1881. 

Under  the  Court  Fees  Act  no  duty  is  payable  on  trust-property,  see  also  C.  0.  Adhicari 
v.  D.  G.  Adhicari,  9  C.  W.  N.,  p.  1021, 

In  England,  also,  where  a  peison  dies  leaving  personal  property  of  which  he  was  sole  or  sur- 
viving trustee,  there  being  no  personal  representative,  administration  may  be  granted  limited 
to  that  property.  The  grant  is  usually  limited  to  the  right,  title,  and  interest  of  the  deceased 
in  the  property  in  question — Coote's  Prob.  Piact.,  158,  9. 

Here  the  grant  may  be  to  the  beneficiary  or  cestui  que  trust,  or  to  some  other  person  on  his 
behalf.  In  England,  where  theie  are  persons  entitled  to  represent  the  deceased  trustee,  such 
persons  must  first  be  cited  {Pegg  v.  Chamberlain,  1  Sw.  and  Tr.,  527  ;  In  the  Goods  of  Barker,  1 
Curt.,  592),  and  it  would  seem  that  it  would  be  so  here,  unless  they  should  have  actually 
renounced.  If  there  be  several  parties  interested  in  the  fund,  the  grant  will  be  limited  to  the 
interest  of  the  cestui  que  trust  making  the  application,  unless  the  other  cistuis  que  trust 
assent  to  the  grant  extending  to  their  respective  intetests — Pegg  v.  Chamberlain.  1  Sw. 
and  Tr.,  527.  If  only  some  of  the  parties  elect,  the  grant  will  be  made  to  theirnominee  to 
the  extent  of  their  shares,  and  the  dissentient  party  or  parties  are  at  liberty  afterwards 
to  apply  for  a  grant  limited  to  the  remaining  shares  of  the  fund — Coote's  E'rob.  Pract., 
147.  So,  if  the  person  applying  have  only  a  life-interest,  the  grant  will  be  limited  to  the 
receipt  of  the  dividends  or  other  produce  of  the  property^ — fbid. 
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222.  When  it  is  necessary  that  the  representative  of  a  person  deceased 
Administration  limit-     ^^  made  a  party  to  a  pending  suit,  and  the  executor  or 

ed  to  a  suit.  person  entitled  to  administration  is  unable  or  unwilling 

to  act,  letters  ol  administration  may  be  granted  to  the  nominee  of  a  party  in 
such  suit,  limited  for  the  purpose  of  representing  the  deceased  in  the  said  suit, 
or  in  any  other  cause  or  suit  which  may  be  commenced  in  the  same  or  in  any 
other  Court  between  the  parties,  or  any  other  parties,  touching  the  matters  at 
issue  in  the  said  cause  or  suit,  and  until  a  final  decree  shall  be  made  therein 
and  carried  into  complete  execution. 

This  section  has  been  incorporated  as  s.  38  in  the  Probate  and  Administration  Act  (Vof 
1881). 

Jurisdiction — A  District  Judge  cannot  grant  letters  of  administration  under  this  section  of 
the  deceased  had  not  a  fixed  abode  within  his  district.  See  s.  240,  post,  and  s.  50  of  the  Probate 
and  Administration  Act — Fardunji  v.  Navajbhai,  T.  L.  Pt.,  17  Bom..  ()89.  See  Coote's  Prob. 
Pract.,  1.3th  Edn.,  p.  130  el  seq. 

Where  a  person  is  granted  administration  under  this  section  he  is  only  entitled  to  carry  on 
the  litigation  in  such  suit — a  decree  made  in  any  such  suit  is  binding  on  the  estate.  For  further 
information,  see  Williams  on  Executors.  10th  Edn..  Vol.  1,  p.  408  et  seq. 

The  terms  of  this  section  are  similar  to  the  rules  which  guide  the  Court  in  England — See 
•Coote's  Prob.  Pract.,  151. 

A  limited  administration  is  not  sufficient  in  a  case  which,  from  its  nature  and 
character,  according  to  the  practice  of  the  Court,  involves  general  enquiries  as  to  the 
next-of-kin  or  general  enquiries  as  to  assets  and  creditors — Penny  v.  Watts,  2  Ph..  149. 
Thus,  in  Doiodeswell  v.  DoivdesweU  (L.  R.,  9  Ch.  I).,  294),  W  claiming  to  be  one  of  the 
next-of-kin  of  an  intestate,  took  out  letters  of  administration  to  her  estate,  and  divided 
the  residue  among  the  sujjposed  next-of-kin  including  himself.  Afterwards  TF  died,  and 
then  the  plaintiFf,  who  claimed  to  be  sole  next-of-kin,  and  disputed  the  title  of  W 
and  the  other  supposed  next-of-kin,  and  brought  a  suit  against  W's  executors,  calling 
upon  them  to  refund  a  fixed  sum  of  money  which  had  been  agreed  on  as  the  net  residue 
of  the  intestate's  estate  coming  into  the  hands  of  IF  as  administrator,  and  praying  that, 
so  far  as  might  be  necessary,  the  estate  of  the  intestate  might  be  administered 
by  the  Court.  An  administrator  ad  litem  was  made  a  defendant.  It  was  held  by  the 
Appeal  Court,  affirming  the  decision  of  Hall,  V.  C,  that  although  the  only  object  of 
the  suit  as  to  establish  the  title  of  the  plaintiff  as  sole  next-of-kin,  a  general  administrator 
of  the  intestate's  estate  was  a  necessary  party  to  the  will  and  not  merely  an  administrator 
ad  litem.  Cotton,  L.  J.,  said  :  "  Where  you  want  an  administration  of  an  estate,  you 
must  have  not  a  mere  limited  administrator,  but  a  general  administrator, — that  is  to 
say,  a  person  constituted  by  the  proper  authorities  for  the  purpose  of  collecting  and 
dealing  with  the  assets,  and  the  distinction  is  obvious  between  a  case  of  administration  and 
a  case  where  a  plaintiff  simply  wishes  to  establish  that  he  has  a  claim  against  a  person 
who  is  dead  for  the  purpose  of  defending  the  estate.  In  that  case  a  limited  administrator 
is  sufficient,  because  the  suit  involves  no  kind  of  administration,  but  simply  the  decision 
of  the  question  whether  or  no  the  plaintiff  has  or  has  not  a  good  claim  against  the  estate 
of   the  deceased.  "'    p.    304— See   In   the   Goods   of   Chanter,    \    Rob.,  274  :   Dnvis  v.   Chanter, 

2  Ph.,    550. 

In  England,  administration  limited  to  a  suit  is  also  granted  to  the  nominee  of  a  plaintiff 
who  is  about  to  commence  proceedings — Coote's  Prob.  Pract.,  151. 

Under  a  grant  of  this  kind  the  grantee  has  only  authority  to  carry  on  the  suit,  and  has  no 
right  to  receive  the  fruits  of  it — In  the  Goods  of  Dodgson,  1  Sw.  and  Tr..  260. 

It  has  been  stated  that  grants  of  the  nature  contemplated  by  this  section  can  be  made  on 
a  mere  averment  of  interest,  without  the  Court  in  any  way  considering  the  merits  of  the 
•case. — Maclean  v.  Daioson,  1  Sw.  &  Tr.,  425. 

Where  a  limited  administration  is  granted  by  the  proper  Court,  and  such  adminis- 
trator is  made  a  party  to  a  cause,  the  estate  of  the  deceased  is  represented  for  all  purposes  to 
the  extent  of  the  authority  conferred  by  the  letters  of  administration. — Faulkner  v.  Daniel, 

3  Hare.    208  ;  Devaynes  v.  Bobinson,  24  Beav.,  98. 

A  limited  administrator  however  does  not,  any  more  than  a  representative  appointed 
under  the  Rules  of  the  Supreme  Court,  sufficiently  represent  a  deceased's  estate  which  the 
Court  asked  to  administer.^ — DowdesroeU  v.  DowdesweU,  9  C.  D.,  294. 

Note. — For  further  information  see  Chapter  XIll  "  Law  Relating  to  Executors  and  Ad- 
ministrators ■'    by  the  Hon'ble  Gueoory  Walker  and  Edgar  J.  Elgood,  4th  Edition. 
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223.  If,  at  the  expiration  of  twelve  months  from  the  date  of  any 
Administration     li-     Pl'^^.^^^  or  letters  of  administration,  the  executor  or 

mited  to  the  purpose  admuustrator  to  whom  the  same  has  been  granted  is 
a's'?iTt°^'Te^^rou|h?  absent  from  the  province  within  which  the  Court  that' 
against     administra-     has  granted  the  probate  or   letters  of    administration 

is  situate,  it  shall  be  lawful  for  such  Court  to  arant 
to  any  person  whom  it  may  think  fit,  letters  of  administration  limited  to  the 
purpose  of  becoming  and  being  made  a  party  to  a  suit  to  be  brought  against 
the  executor  or  administrator,  and  carrying  the  decree  which  may  be  made 
therein  into  effect. 

This  section  lias  been  incorporated  as  s.  30  in  tlie  Probate  and  Administration  Act  (Vof 
1881).  It  is  founded  upon  ss.  1  and  3  of  .Statute  38  Geo.  Ill,  c.  87.  Tliat  Statute  applied  only 
to  executors  (In  iht  Goods  of  Harrison,  2  Rob.,  184);  but  it  was  afterwards  made  applicable  in 
Bimilar  circumstaces  to  all  cases  where  letters  of  administration  had  been  granted  bv  thp  Fncrliah 
Probate  Act,  1857,  20  and  21  Vict.,  c.  77,  s.  74.  s  j'       e  x.n.uBQ 

The  words  '  at  the  expiration  of  twelve  months,  '  which  are  to  be  found  also  in  the  Eudish 
Statute,  have  been  held  to  mean  at  or  after  the  expiration  of  that  period  wliich,  under  that 
Statute,  is  to  commence,  not  from  the  grant  of  probate  or  letters  of  administration,  but  from  tlie 
testator's  death — In  the  Goods  of  Buddy,  L.  R.,  2  P.  and  D.,  33o. 

In  In  the  Goods  of  Hampton  (L.  R.,  1  P.  and  D.,  1),  the  executor  behig  out  of  tlie  jurisdic- 
tion, the  Court  made  a  grant  of  administration  with  the  will  annexed  to  the  father  and  ouar- 
dian  of  infant  legatees  limited  to  the  interest  of  those  legatees  in  the  unadministeretl  estate"    In 

another  case  a  limited  grant  was  made  to  the  personal  representative  of  a  legatee In  the  Goods 

of  Collier,  2  Sw.  and  Tr.  444  ;   31  L.  J.,  P.  and  M.,  63  ;  see  In  the  Goods  of  Cooper  L    R     *>  P 
and  D  21  ;  and  In  the  Goods  of  Baynes,  7  Jur.  (N.  S.),  832.  f    '     •      ■,  -  r. 

The  authority  of  an  administrator  appointed  under  this  section,  it  would  seem,  does  not 
become  void  upon  the  death  of  the  executor  or  administrator  (Taynton  v.  Hanny,  i  Rob   and 

Pull..  26),  the  grant  being  made,  not  for  a  limited  time,   but  for  a  limited    purpose, viz    for 

the  purpose  of  the  person  appointed  becoming  a  party  to  a  suit  and  carrying   the  decree  which 
may  be  made  therein  into  ellect — Rainsford  v.  Taynton,  7  Ves.,  460. 

If  the  original  executor  or  administrator  return  he  ought  to  be  made  a  party  to  a  suit  in  the 
usual  course  ;  the  proceedings  are  not  to  be  put  an  end  to,  but  the  temporary  administrator 
may  account,  have  costs,  and  be  discharged— Williams  on  Executors,  10th  Edn.",  438.  See  now 
in  England  21  and  22  Vict.,  c.  95,  s.  18.  But  payment  of  a  debt  to  an'  administrator 
appointed  during  the  absence  of  an  executor  is  a  good  payment,  even  after  the  retinn  of 
the  executor,  provided  the  debtor  who  paid  the  money  had  no  notice  of  the  return  — 
Walker  v.  Woollaston,  2  P.  Wms..  579,  citing  Hodge  v.  Clarice,  4  Mod.,  14. 

Where  an  absent 'executor   dies,    and   an   administrator    has   been    appointed  during   his 
absence,  the  practice  seems  to  be  for  his  executor  or  his  administrator   (if  any  one  apply  to  be 
made  such  to  apply  to  be  made   a  party  to  the  suit,  and  then  the  Court   will  deal  with  the 
matter  as  on  the  return  of  an  absent  executor  or  administrator — Rainsford  v    Tavnion    7  V^a 
460.  '  J    "  ,    I  »cs.. 

See  notes  to  222  anie  and  Williams  on  Executors,  pp.  408  et  sea.  See  Coote's  Prnh«t« 
Practice,  13th  Edn.,  pp.  151-154.  ^louaie 

224.  In  any  case  in  which  it  may  appear  necessary  for  preserving  the 
Ad  ministration     Pl^^perty  of  a  deceased  person,  the  Court,  within  whose 

limited  to  collection     district  any  of  the  property  is  situate,  may  grant,  to 
de?eased^^pro"er^y.°^     any  person  whom  such  Court  may  think  fit,  letters  of 

administration  limited  to  the  collection  and  preservation 
of  the  property  of  the  deceased,  and  giving  discharges  for  debts  due  to  hia 
estate,  subject  to  the  directions  of  the  Court. 

This  section  has  been  incorporated  as  s.  40  in  the  Probate  and  Administration  \ct  (Vof 
1881). 

See  provisions  of  s.  18  of  Act  II  of  1874.  Grants  under  this  section  are  termea  ■'  ad 
colligenda  bona." 

Grants  such  as  are  provided  for  by  this  section  are  also  made  in  England.  Thus,  where 
it  was  for  the  benefit  of  the  absent  or  unknown  next-of-kin,   the   Court  directed  an  a'dminia- 


286  .  succESSiojsr  act.  [part  xxx. 

trator  ai  coUiqenda  bona  to  dinposo  of  the  property  or  any  portion  of  it  by  Kale — In  the 
Goods  of  8rhirerdt/eger,  L.  R..  1  P.  D..  424.  So,  in  In  the.  Goods  of  Vlarkinijlon  (2  Sw.  and  Tr., 
380),  the  Court,  under  special  circumstances,  made  a  grant  to  a  creditor  ad  coUigenda  bona 
limited  to  collect  the  personal  estate  of  the  deceased,  to  give  receipts  for  his  debts  on  the  pay- 
ment of  the  same,  and  to  renew  the  lease  of  his  business  premises,  which  would  expire  before 
a  general  grant  could  be  made.  The  Court,  however,  refused  to  give  the  ariministrator  a 
power  to  disjjose  of  tlie  premises  and  of  tlie  good -will  of  the  business. 

In  the  case  of  In  the  Goods  of  Stewart  (L.  R.,  1  P.  and  D.,  727),  the  estate  consisted  of 
timber,  whicli  was  likely  to  deteriorate,  and  of  trade-debts,  and  the  Court  made  a  grant  ad 
colligenda  bona  to  a  creditor  ;  but  directed  that  after  payment  of  necessary  charges,  the 
balance  should  be  deposited  in  the  registry  until  a  general  grant  should  issue. 

Grants  ad  colligenda  bona,  may  be  made  limited  to  the  sale  of  a  ship,  or  to  the  protection  of 
cargo  or  other  matters  relating  thereto,  to  sums  due  and  to  become  due  on  bills  of  exchange 
(Coote's  Prob.  Pract.,  157  ;  see  InJie  Goods  of  Don  M.  Gudolle,  cited,  3  Sw.  and  Tr.,  22). 

Administration  of  this  nature  will  be  granted  not  only  to  any  one  whom  the  Court  con- 
siders for  the  occasion  eligible,  but  will  also  be  made  to  the  persons  who  are  entitled  to  a  full 
grant,  or  to  entire  strangers  whom  mere  chance  has  brought  into  the  affair — Coote's  Prob. 
Pract.,  13th  Edn.,  pp.  155  et  seq. 

225.     When  a  person  has  died  intestate,  or  leaving  a  will  of  which  there 

Appointment  as  ad-     is  HO  executor  willing  and  competent  to   act,  or  where 

^her^Than  °thl''one     ^^^^  executor  shall,  at  the  time  of  the  death  of  snch  per- 

who  under  ordinary     son,  be  resident  out  of  the  province,  and  it  shall  appear 

circumstances  would       ,      Iv.     n        j   i.     ^  -j-x  ■    , 

be  entitled  to  adminis-     to  the  Lourt  to  be  necessary  or  convenient  to  appoint 

tration.  some  persoii  to  administer  the  estate  or  any  part  there- 

of other  than  the  person  who  under  ordinary  circumstances  would  be  entitled 
to  a  grant  of  administration,  it  shall  be  lav\^ful  for  the  Judge  in  his  discretion, 
having  regard  to  consanguinity,  amount  of  interest,  the  safety  of  the  estate 
and  probability  that  it  will  be  properly  administered,  to  appoint  such  person 
as  he  shall  think  fit  to  be  administrator,  and  in  every  such  case  letters  of 
administration  may  be  limited  or  not  as  the  Judge  shall  think  fit. 

This  section  is  incorporated  as  s.  41  in  the  Probate  and  Administration  Act  (V  of  1881). 
It  is  founded  upon  s.  73  of  the  English  Probate  Act  of  1857  (20  and  21  Vict.,  c.  77).  See  also 
provisions  of  s.  64  of  Act  II  of  1874. 

In  India,  certain  powers  are  vested  in  the  Administrators-C4eneral  by  virtue  of  Act  II  of 
1874  and  imder  that  Act  the  Administrator- General  is  under  circumstances  set  out  in  s.  IG 
bound  to  a])ply  for  administration  within  one  month  from  date  of  death.  See  also  the  rights 
of  the  Administrator- General  in  preference  to  legatees,  creditors,  etc.  Under  Act  V  of  1902, 
s.  8,  certain  notifications  have  been  issued  which  gives  the  consular  officers  of  the  United 
States  of  America  and  Japan,  in  prior  rights  to  administer  estates  of  American  and 
Japanese  subjects.      (Notification,  dated  lltli  February  1903  and  24th  July  1902.) 

Annopurna  Dasi  v.  Kalhjani  Dasi,  I.  L.  R.,  21  Cal.,  165.— Held  that  s.  41  of  Act  Vof  IS81 
cannot  be  applied  on  the  application  of  a  person  who  is  legally  entitled  to  administration 
under  s.  23. 

Hara  Coomar  Sircar  v.  Doorga  Moni  Dasi,  I.  L.  R.,  21  Cal.,  195. — The  Court  cannot  refuse 
probate  or  act  under  s.  41,  Act  V  of  1881,  merely  on  the  ground  that  the  applicant  is  not  a  tit 
and  proper  person. 

As  regards  the  question  of  the  power  of  Coneuls  obtaining  administration  to  estates  of 
their  subjects  in  England,  see  24  and  25  Vict.,  c,  121,  s.  4  ;  and  Williams  on  Executors,  10th 
Edn.,  p.  367. 

As  regards  power  of  Courts  in  England  to  grant  administration  under  s.  73  of  Probate  Act, 
1S57,  see  Williams  on  Executors,  10th  Edn.,  Vol.  I,  pp.  319  et  scq. 

In  the  English  Act,  however,  the  words  are  "  and  it  shall  appear  to  the  Court  to  be  neces- 
sary or  convenient  in  any  such  case  bij  reason  of  the  insolvency  of  the  estate  of  the  deceased  or  other 
special  circumstances  ;  "  but  it  has  been  said  that  tiie  insolvency  of  the  estate  is  given  as  an 
example  of  the  special  circumstances  which  might  induce  the  Court  to  grant  administration 
under  the  section — In  the  goods  of  Farrands,L.B.,  1  P.  D.,  441,  per  Hannen,  J.  But  see 
Haynesv.  Mathetvs,  1.  Sw.  and  Tr.,  462,  and  Hawke  v.  W edderhurne,  L.  R.,  1  P.  and  D., 
594  :  see  notes  to  s.  189,  supra. 
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Insolvency  is  not  here  mentioned  as  a  special  circumstance  which  might  render  it  neces- 
sary or  convenient  to  make  a  grant  under  this  section,  but  it  is  probable  that  where  it  did 
exist  the  Courts  here  would  follow  the  English  cases — See  in  the  Goods  of  Jackson,  Morton's 
Reports,  28. 

In  In  the  Goods  of  Farrands  (L.  R..,  1  P.  D.,  441),  the  deceased,  who  was  a  paper-maker, 
was  alleged  to  be  insolvent  and  his  next-of-kin  was  a  woman  in  a  low  position  in  life,  and' 
quite  unfitted  to  carry  on.  or  wind  up  the  business,  aud  the  Court,  therefore,  granted  admi- 
nistration  to  a  principal  creditor  who  applied  for  the  same  with  the  sanction  of  the  other 
creditors.  Tliere  seems,  however,  to  be  some  conflict  of  opinion  whether  s.  73  of  the 
English  Probate  Act  is  applicable,  except  where  the  estate  of  the  deceased  is  insolvent.  In 
one  case  (Hm/nes  v.  Mathews,  I  Sw.  and  Tr.,  p.  462),  Sir  C.  Cresswell  considered  that  s.  73 
of  the  English  Probate  Act  was  wholly  inapplicable  to  a  case  where  there  were  persons  entitled 
to  administration,  and  no  insolvency  of  the  estate  of  the  deceased.  "  To  apply  the  section 
under  these  circumstances,  "  he  said,  "  would  be  a  mere  arbitrary  selection  on  tlie  part  of  the 
Court,"  and  in  Hawke  v.  Wedderburne  (L.  R.,  1  P.  and  D.,  594),  Sir  J.  P.  Wilde,  said  :  "  Where 
tliere  is  any  doubt  as  to  the  fact  of  the  insolvency,  the  Court  clearly  ought  not  to  pass  over  the 
persons  entitled  under  the  Statute  in  case  of  intestacy  or  under  a  will,  although  the  73rd  section 
of  20  and  21  Vict.,  c.  77,  may  perhaps  be  wide  enough  to  give  it  power  to  do  so.  '"  (See  Dabbs 
V.  Chismaii,  1  Phill.  at  p.  L')9  ;  Elme  v.  DaCosta,  1  Phill.  at  p.  177  ;  Memies  v.  Pulbrook,  2  Curt, 
at  p.  848,  as  to  the  principles  on  which  grants  are  made  to  creditors.) 

According  to  the  English  practice  a  general  statement  made  upon  affidavit  that  it  is  neces- 
sary for  the  preservation  of  the  per.sonal  estate  aud  effects  of  the  deceased,  that  administration 
should  be  granted,  will  not  be  sufficient  to  justify  a  grant.  The  Court  must  be  satisfied  that  it  is 
necessary  and  convenient  that  the  grant  should  be  made  (In  the  Goois  of  Cooke,  1  Sw.  and  Tr.. 
267),  and  unless  there  are  special  circumstances  to  justify  it  no  grant  can  be  made.  Thus,  in 
7»  the  Goods  of  White  (2  Sw.  and  Tr.,  457),  the  persons  entitled  to  administration  could  not  be 
communicated  with  by  reason  of  the  blockade  of  the  ports  of  the  Southern  States,  but  the 
Court  refused  to  grant  administration  to  another  as  the  property  was  not  perishable. 

Where  there  were  only  two  next-of-kin  and  person  entitled  to  distributions,  and  one  of 
them  renounced  and  the  other  was  a  lunatic,  and  his  next-of-kin  also  renounced  on  his  behalf 
the  Court  granted  administration  to  a  person  who,  according  to  the  ordinary  practice  of  the 
Court,  had  no  right,  observing  that  the  terms  of  s.  73  of  the  English  Act  were  very  general, 
and  gave  the  most  extensive  powers  to  the  Court  to  make  grants  under  special  circumstance.s 
to  persons  who  would  not,  but  for  that  section,  be  entitled  to  them — See  Hawke  v  Wedder 
■bnrne,  L.  R.  I  P.  and  D.,  594. 

Administration  has  been  granted  under  s.  73  of  the  English  Act  in  the  following  cases  : • 

Where  the  sole  person  entitled  was  a  resident  of  Australia,  and  the  propertv  required  fmmediate 
management  and  protection — In  the  Goods  of  Jones,  1  Sw.  and  Tr.,  13  ;  where  an  at^ed  uncle  and 
aunt  were  the  only  persons  entitled  to  distribution,  and  they  consented  to  their  son  beino-  an 
pointed — In  the  Goods  of  Roberts,  ibid,  64  :  where  the  person  entitled  was  resident  in  Madras, 

and  wrote  a  letter  to  a  cousin  directing  him   to    secure  the  amount  of   the    propertv Iri   the 

Goods  of  Drinlcwaier,  2  Sw.  and  Tr.,  611  ;  where  the  intestate's  son,  who  had  gone  to  Australia, 
had  not  been  heard  of  for  seven  years  and  the  intestate  died  two-and-a-half  years  before  the 
seven  years  expired,  and  no  representation  had  been  taken  out  to  the  father,  and  it  was  un- 
certain whether  the  son  had  died  before  or  after  his  father — In  the  Goods  of  Peck,  2  Sw.  and  Tr. 
506  ;  where  an  executor  was  named  in  the  will,  but  no  person  of  the  name  could  be  found— /n 
the  Goods  of  Sawtell,  2  Sw.  and  Tr.,  448  ;  where  the  intestate's  father,  who,  if  alive,  could  have 
been  entitled  to  administer,  had  not  been  heard  of  for  more  than  sev^en  years,  and  tlie  in- 
testate had  died  within  the  seven  years — /?i  the  Goods  of  Smith,  2  Sw.  and  Tr.,  508  ;  where  the 
next-of-kin  was  a  pauper  lunatic — In  the  Goods  of  Fir.dlay,  3  Sw.  and  Tr.,  265  ;'  Where  the 
person  solely  interested  in,  and  the  sole  party  entitled  to  represent,  the  estate  of  the 
deceased  died  without  taking  out  a  grant,  and  hLs  personal  representative  filed  a  renunciation, 
and  a  consent  to  tlie  grant  being  made  to  a  creditor  of  the  person  originally  interested  in,  and 
entitled  to  a  grant — In  the  Goods  of  Fraser.  L.  R.,  I  P.  and  D.,  3271  where  an  executor  ap- 
pointed by  the  will  became  bankrupt  and  left  England  for  Australia,  and  the  property  was 
small  —In  Ihe  Goods  of  Cooper.  L.  R.,  2    P.  and  D.,    21  ;  where    there  was  no    one  among  the 

next-of-kin    or  persons   entitled   to    distribution,  or   creditors    willing    or  able  to  act fn  the 

Goods  of  Bateman,  L.  R.,  2  P.  and  D.,  243  ;  where  the  deceased  died  in  India,  and  portion  of 
his  assets,  which  were  administered  there  by  the  Administrator- General  there,  who  paid  the 
other  portion  to  his  widow,  who  was  resident  in  India,  were  transmitted  to  England  for 
distribution  among  those  entitled,  administration  being  granted  as  to  the  money  sent  to 
England  to  one  of  the  persons  interested — In  the  Goods  of  Hughes.  L.  R.,  3  P.  and  D.,  140  ; 
where  a  doubt  existed  as  to  the  legitimacy  of  the  sole  next-to-kin,  who  was  abroad  and  had 
renounced — In  the  Goods  of  Hopkins,  L.  R.",  3  P.  and  D.,  235. 

A  testator  by  his  will  nominated  two  executors  both  of  whom  at  the  time  of  his  death  were 
resident  out  of  the  United  Kingdom.     The  will  contained  a  paragraph  requesting  H  B  R,  the 
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partner  of  one  of  the  executorB,  to  act  for  liini  in  the  event  of  liis  absence.  It  a])peared  that 
there  was  urgent  necessity  for  the  apjiointment  of  an  administrator  to  tlie  estate  of  tlie  deceased. 
Jeiine,  J.,  granted  administration  with  the  will  annexed  to  //  B  H.  under  b.  73  of  20  and  21 
Vict.,  c.  77,  until  such  time  as  one  or  other  of  tlie  executors  could  coine  and  prjve  the  will 
— In  the  Good>^  of  Taylor.  [1892],  Prob.,  90.  As  to  other  cases  in  which  grants  have  been  in 
England  made  under  s.  73  of  tlie  English  Probate  Act,  see  In  th  Good.s  oi  Walsh  ri892],  Prob. 
23();  In  the  Goods  of  Atherfon  [1892],  Prob.,  104:  //;  the  Goods  of  Leese  [ISOi],' Prob..  160- 
In  the  Goods  of  Shoosndth  [1894],  Prob.,  23  :  In  the  Goods  of  Kinchelln.  [1894],  Prob.,  264. 

The  consent  of  all  persons  interested  is  not  a  sufiuient  ground  from  departing  from  the 
general  rules  as  t->  aduiinistration- ///  <Ae ''V'oi',;  o/  Hir.h':rd.Nuv.  t^.  K  ,  2  ''.  and  L)..  2\\.  Thus, 
wiiere  the  next-of-kin  were  unable  t:>  agree  :iinong  thenit^tlves  as  to  wliich  of  tiiem  should  take 
administration  of  the  estate  of  the  deceased,  and  all  were  willinsr  th^t  ndminislratian  sl<ould  be 
granted  t-o  a  particular  person  who  had  no  interest,  the  Court  refused  to  concede  to  the  appli- 
cation— Teague  v.  Wharton.  L.  R.,  2  P.  and  D.,  3'iO  ;  see  In  (he  Goods  oj  Fairweather,  2  Sw.  and 
Tr.,  •'■.88  :  and  In  the  Goods  oj  Hale,  L.  R..  3  P.  and  D.,  207. 

For  further  eases  see  Coote's  Probate  Practice,  13th  Edn.,  p.  110-111. 

It  may  be  well  to  notice  in  connection  with  this  section  the  case  of  Slirling- Maxwell  v.  Cart- 
wright  (L.  R.,  9  Cn.  D.,  173).  'Die  testator  in  tliat  ease  was  a  domiciled  .Scotchman,  and  was  pos- 
sessed of  very  large  real  and  personal  estate  in  Scotland.  In  England  he  had  no  real  estate,  and 
his  personal  estate  there  was  valued  under  £20,000.  Confirmation  of  the  will  was  obtained  in 
Scotland,  upon  production  of  which  probate  in  the  ordinary  form  was  granted  by  the  English 
Probate  Court  to  the  executors,  purporting  to  give  them  administration  of  all  and  singular  the 
personal  estate  and  effects  of  the  deceased,  the  amount  thereof  being  sworn  under  £20,000.  An 
action  was  then  brought  by  one  of  the  six  executors  as  the  next  friend  of  the  infant  son  of  the 
testator,  in  order  to  have  his  personal  estate  administered.  In  that  action  it  was  objected  that 
the  decree  should  be  confined  to  the  personal  estate  in  England.  The  Court,  however,  refused 
the  application  and  made  the  ordinary  decree  for  administration.  Hall,  V.  C,  distmguished 
the  case  of  Preston  v.  Melville,  8  CI.  and  F.,  1,  where  a  decree  was  made  limited  to  the  personal 
estate  in  England,  on  the  ground  that  in  that  case  the  grant  of  letters  of  administration  was  in 
terms  limited  to  the  personal  estate,  and  not  general  as  in  the  case  before  him. 

id)     Grants  with  Excerption. 

226.     Whenever  the  nature  of  the  case  requires  that  an  exception  be 
Probate  or  adminis-     made,  probate  of   a  will  or  letters   of  administration 
Inn^ixecT^subje^ct^to     ^^^^    ^^^  ^^^^    annexed    shall    be  granted   subject   to 
exception.  sucli  exception. 

This  section  has  been  incorporated  as  s.  42  in  the  Probate  and  Administration  Act  (V 
of  1881). 

As  to  limited  probates  and  administration  in  England,  see  Coote'B  Probate  Practice,  13th 
Edn.,  pp.  140-159. 

Goods  of  Grish  Chunder  Mitter,  I.  L.  R.,  (i  Cal.,  p.  483. — Held  that  except  under  special  cir- 
cumstances letters  of  administration  must  be  taken  out  to  both  movable  and  immovable  pro- 
perty of  the  estate  of  a  Hindu. 

Goods  of  L.  K.  Ghosaul,  I.  L.  R.,  10  Cal.,  554. — In  this  case,  under  circumstances  report- 
ed, limited  administration  was  granted  as  to  securities  and  cash. 

In  re  Thaker  M-  Dharamsi,  I.  L.  R.,  6  Bom.,  460.— Held  that  probate  limited  to  a  part  of 
the  estate  cannot  be  granted,  the  whole  estate  vesting  in  the  executor  under  s.  179. 

See  also  Goods  of  Ram  Chand  Seal,  I.  L.  R.,  5  Cal.,  2. 

Under  certain  circumstances  the  Court  may  admit  portion  of  a  will  only  to  probate,  as  where 
a  particular  clause  has  been  inserted  by  fraud  in  the  will  of  the  testator  during  his  lifetime  {Burton 
v.  Burton,  3  Phill.,  455,  note  (6)),  or  by  forgery  after  his  death  (PZh/hc  v.  Beale,  1  P  Wms.,  191),  or 
if  it  appears  that  the  testator  had  been  induced  by  fraud  to  make  it  part  of  his  will  (in  the  Goods 
of  Duane,  2  Sw.  and  Tr.,  590 ;  Williams  on  Executors,  10th  Edn.,  285  et  stq).  In  such  cases  pro- 
bate, or  letters  of  administration  with  the  will  annexed,  may  be  granted  excepting  the  particular 
clause.  {As  to  circumstances  under  which  the  Court  will  or  will  not  order  passages  in  a  will  to  be 
excepted  from  the  probate,  see  Billinyhvrst  v.  Vikers,  1  Phill.,  187;  Curtis  v.  Curtis,  3  Add.,  33; 
In  the  Goods  of  Wartnahy,  1  Rob.  Ecc,  423;  Marsh  v.  Marsh,  1  Sw.  and  Tr.,  528;  In  the  Goods  of 
Forest,  2  Sw.  and  Tr.,  334  ;  In  the  Goods  of  Sharman,  L.  R.,  1  P.  and  D.,  (Uil ;  In  the  Goods  of  Honey- 
wood,  L.  R.,  2  P.  and  D.,  251.)  So,  where  words  or  clauses  have  been  introduced  under  these 
sections  into  a  will  by  mistake  or  accident,  without  the  knowledge  of  the  testator,  the  Court  may 
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admit  the  will  to  probate  omitting  such  words  or  clauses  (Harter  v.  Harter,  L.  R.,  3  P.  and  D 
11  ;  Alorell  v.  Morell,  L.  R.,  7  P.  D.,  68  ;  In  the  Goods  of  Oswald,  L.  R.,  3  P.  and  D.,  162  ;  Allen 
V  McPherson,  1.  H.  L.  Ca.,  p.  209  ;  In  theGoods  of  Duane,  2  Sw.  and  Tr.,  560  ;  Rhode's  \~Rhodes 
L.  R.,  7  Ap.  Ca.,  192).     Thus,  where  a  testatrix,  haying  executed  a  will  leaving  a  portion  of 
her  household  effects  to  her  daughter,  was  advised  that  the  bequest  to  her  daughter  should  be 
secured  to  her  separate  use,  and  she  gave  directions   that  a  testamentary  paper  should  be  pre- 
pared to  that  effect,  a  paper  was  thus  prepared  purporting  to  be  her  last  will  and  testament  and 
containing  a  clause   revoking  all  former  wills,  the  testatrix  not  being  aware  that  the  paper 
which  was  not  read  over  to  her,   contained  such  a  clause,  and  the  clause  was  said  to  have  been 
inserted  per  incuriani  without  the  instructions  or  knowledge  of  the  testator,  and  was  omitted 
from  the  probate  {In  the  Goods  of   Oswald,  L.  R.,  3  P.  and  D.,  162).     But,    unless  words  have 
been  inserted  by  fraud,  accident  or  mistake   without  the  knowledge  of  the  testator,  the  Court 
cannot  correct    the    will  either  by   the  omission  of  words  or   by  the   insertion  of  other  words 
(Harter  v.   Harter,    L.  R.,  3  P.  and  D.,    11  ;   13  P.  D.,  7,  1  P.  and    D.,  575)  ;  Law  of   Wills  in 
India,  p.  242. 

A  testator  in  giving  instructions  for  the  preparation  of  his  will  directed  that  a  bequest  of 
£10,000  should  be  given  to  each  of  his  unmarried  daughters,  "  Georgiana  "  and  "  Florence.  " 
The  conveyancer  who  prepared  the  will  inserted  the  name  of  Georgiana  in  both  clauses  of  the 
will  relating  to  the  gifts  to  the  unmarried  daughters  and  omitted  the  name  of  Florence  altogether. 
The  draft  was  not  read  over  to  the  testator  and  the  error  was  not  brought  to  his  notice.  Probate 
was  granted  of  the  will  omitting  the  name  of  Georgiana  in  the  2nd  clause  of  gift — Iji  the  Goods 
of  Bohem  [1891],  Prob.,  247  ;  see  the  cases  cited  and  discussed. 

A  testatrix  executed  a  will  in  1887  and  a  subsequent  will  in  1889  by  which  she  revoked  all 
previous  wills.  In  1891  she  executed  a  codicil  which  by  mistake  was  described  as  a  codicil  to  the 
will  of  1887  and  the  Court  granted  probate  of  the  codicil  together  with  the  will  of  1889  with 
reference  to  the  will  of  1887  omitted — In  the  Goods  of  Gordon  [1892],  Prob.,  228  ;  see  In  the  Goods 
of  Anderson,  39  L.  J.,  P.  and  M.,  55,  and  also  In  the  Goods  of  Moore  [1892],  Prob.,  378. 

In  England,  if  a  testator  appoint  one  executor  for  a  special  purpose,  or  a  specific  fund  only, 
and  another  executor  for  all  other  purposes,  the  latter  may  take  probate,  save  and  except,  for 
that  purpose  or  fund.  Or,  if  there  be  no  such  executor,  the  residuary  legatee  may  take  adminis- 
tration (with  the  will  annexed)  of  all  and  singular  and  effects  of  the  deceased,  with  the  same  ex- 
ception— Coote's  Prob.  Pract.,  160. 

According  to  the  practice  in  England,  where  a  testator  has  made  his  will  for  a  particular  or 
limited  purpose  only, — e.  g.,  the  administration  of  a  fund  vested  in  himself  as  trustee,  the  admin- 
istration of  an  estate  vested  in  himself  as  executor,  or  the  administration  of  his  owti  property 
in  some  particular  district  or  country,  and  has  died  intestate  as  regards  all  other  property  of  his 
own  or  vested  in  him,  the  next-of-kin  (without  waiting  for  the  executor  to  take  the  limited  pro- 
bate to  which  he  is  entitled  under  such  circumstances)  may  take  administration  of  all  and  singu- 
lar the  deceased's  effects,  save  and  except  what  the  testator  has  himself  excepted.  In  like  man- 
ner, formerly  the  husband  of  a  testatrix,  who  has  made  her  will  tinder  a  power,  might  take  admin- 
istration, save  and  except  what  she  had  power  to  dispose  of  by  her  will,  and  had  disposed  of  by  it, 
before  the  executor  proved  the  will — Coote's  Prob.  Pract.,  160  ;  see  Law  of  Wills  in  India,  342-3. 

227.     Whenever   the  nature  of    the  case  requires  that  an  exception 
Administration  with     be  made,  letters  of    administration    shall  be   granted 
exception.  Subject  to  such  exception. 

Coote's  Prob.  Pract.,  160-161.  This  section  has  been  incorporated  as  s.  43  in  the  Probate 
and  Administration  Act  (V  of  1881 ).     See  notes  to  s.  226. 

Where  a  testator  has  made  his  will  for  a  particular  or  limited  purpose  only, — e.g.,  the  admin- 
istration of  a  fund  vested  in  himself  as  trustee,  the  administration  of  an  estate  vested  in  himself 
as  executor  or  the  administration  of  his  own  property  in  some  particular  district  or  countrv'.  and 
has  died  intestate  as  regards  all  other  property  of  his  own  or  vested  in  him,  the  next-of-kin  (with- 
out waiting  for  the  executor  to  take  the  limited  probate  to  which  he  is  entitled  under  such  cir- 
cumstances) may  take  administration  of  all  and  singular  the  deceased's  effects,  save  and  except 
what  the  testator  has  himself  excepted. 

In  like  manner,  formerly  the  husband  of  a  testatrix,  who  has  made  her  will  under  a  power, 
might  take  administration  save  and  except  what  she  had  power  to  dispose  of  by  her  will  and  had 
disposed  of  by  it.  before  the  executor  proved  the  will — Coote's  Prob.  Pract.,  160. 

It  seems  that  grants  of  probate  and  administration  with  exceptions  are  usually  made  in 
the  first  instance  without  the  parties  waiting  for  the  limited  grants  being  taken.  Where  the 
latter  have  been  made,  it  is  more  usual  that  the  probate  or  administration  be  coeteronun  (of  the 
rest) — Coote's  Prob.  Pract.,  161.     See  following  section. 
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(e)     Grants  of  the  Rest. 

228.  Whenever  a  grant,  with  exception,  of  probate  or  letters  of  adminis- 
Probate  or  adminis-      tration  with  or  without  the  will   annexed  has    been 

tration  of  the  rest.  made,  the  person  entitled  to  probate  or  administration 
of  the  remainder  of  the  deceased's  estate  may  take  a  grant  of  probate  or 
letters  of  administration,  as  the  case  may  be,  of  the  rest  of  the  deceased's 
estate. 

This  section  has  been  incorporated  as  s.  44  in  the  Probate  and  Administration  Act  (V  ot 
1881).     See  notes  to  s.  226. 

A  grant  of  the  rest,  or  a  grant  coeteroriim  as  it  is  technically  denominated,  is  a  grant  of  pro- 
bate or  administration  following  vipon  a  limited  grant.  It  is  made  under  the  same  conditions  as 
a  grant  with  exception — Coote's  Prob.  Pract.,  161.  Thus,  if  a  testator  has  appointed  one 
executor  for  a  specific  purpose  or  a  specific  fund,  together  with  another  executor  for  all  other  pur- 
poses and  effects,  and  the  first  mentioned  executor  has  taken  his  limited  probate,  the  other  may 
take  probate  of  the  rest  of  the  testator's  effects — Ibid. 

If  a  limited  grant  has  been  made  (viz.,  on  the  renunciation  of  the  executor)  the  residuary 
legatee  may  at  any  time  come  in  and  take  administration  (with  the  will  annexed)  of  the  rest  of 
the  deceased's  effects — Ibid,  p.  162. 

If  a  deceased  had  made  a  will  and  appointed  an  executor  for  a  special  purpose  or  for  a 
specific  fund  or  property  only,  and  has  died  intestate  in  all  other  respects,  his  next-of-kin,  after 
the  executor  has  taken  a  limited  probate  of  the  will,  are  entitled  to  administration  of  the 
rest  of  the  effects  of  the  deceased — Ibid,  p.  162.  See  Coote's  Prob.  Pract.,  13th  Edn.. 
pp.  161,  162. 

(/)     Grants  of  Effects  unadministered. 

229.  If  the  executor  to  whom  probate  has  been  granted  has  died  leav- 
Grant  of  efrects  un-      ^^?,  ^  P^^^  ^^  ^^^   testator's    estate   unadministered, 

administered.  ^  j^g^  representative  may  be  appointed  for  the  purpose 

of  administering  such  part  of  the  estate. 

This  section  has  been  incorporated  as  s.  45  in  the  Probate  and  Administration  Act  (V  of 
1881). 

Grants  of  effects  unadministered  are  technically  called  '  grants  de  bonis  non,  '  or  '  de  bonis 
non  administratis.  ' 

By  s.  196,  supra,  it  is  provided  that  "  when  an  executor  dies  after  having  proved  the  will, 
but  before  he  has  administered  all  the  estate  of  the  deceased,  an  universal  or  a  residuary  legatee 
may  be  admitted  to  prove  the  will,  and  letters  of  administration  with  the  will  annexed  may  be 
granted  to  him  of  the  whole  estate  or  of  so  much  thereof  as  may  be  unadministered.  "  See  notes 
to  ss.  179  and  196,  supra. 

For  practice  in  England  see  Coote's  Prob.  Pract.,  13th  Edn.,  Chap.  VI,  p.  163-170,  both 
inclusive,  and  cases  therein  cited. 

Ranjit  Singh  v.  Jagarnath,  I.  L.  R.,  12  Cal.,  374. — Held  in  this  case  that  administration  de 
bonis  non  could  be  granted  where  certain  property  was  dedicated  to  Shib,  the  widow  who  was 
executrix  and  Shibait  had  power  to  nominate  a  Shibait  ;  she  failed  to  do  so  and  the  application 
for  a  grant  de  bonis  non  was  made  by  a  sister's  son  of  the  executrix. 

Chandi  Charan  Mandul  v.  Banki  Behury  Mandal,  10  C.  W.  N.,  422 — In  this  case  the  testator 
died  in  1884  and  widow  took  out  probate  in  1885  and  died  in  1902.  On  the  ap- 
plication of  a  reversioner  the  District  Judge  held  that  the  will  contemplated  same  adminis- 
tration after  death  of  widow. 

Held  that  order  was  erroneous  and  the  Court  might  presume  that  estate  had  been  fully 
administered. 

Narasunalla  v.  Ghulan  Hossain,  I.  L.  R.,  16  Mad.,  11.— Held  that  administration  de  bonis 
non  was  necessary  on  death  of  an  executor  before  a  son  could  sue. 

While  in  England  where  an  executor  dies  leaving  a  will  after  having  proved  the  will  of  the 
testator,  but  before  he  has  administered  all  the  estate  his  executoi-ship  devolves  upon  his  exe- 
cutor, under  this  Act,  as  already  pointed  out,  the  executor  of  an  executor  is  not  derivative  exe- 
cutor of  the  original  testator,  even  though  that  testator  died  before  1866.     So  that  in  the  words 
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of  A.  Macpherson,  J.,  ill  De  Souza  v.  SecreUiry  of  State,  12  B.  L.  R.,  423  : — "  Upon  the  death  of 
the  executor  or  administrator  of  a  deceased  person,  the  estate  of  the  latter  is  absolutely  unrepre- 

tjented  until  some  one  comes    forward  and  gets    a  grant  of  letters   of   administration  " See 

Behary  Lall  Sandyal  v.  Juggomohun  Gosiain,  I.  L.  R.,  4  Cal.,  5;  (s.  c.),  2  C.  L.  R.,  422. 

But  while  an  executor  of  an  executor  is  not  derivative  executor  of  the  original  testator,  and 
thus  entitled  to  administer  to  the  testator's  unadministered  effects  where  a  residuary  legatee 
who  has  a  beneficial  interest  survives  the  testator,  but  dies  before  the  estate  has  been  fully  ad- 
ministered, his  representative  has  the  same  right  to  administration  with  the  will  annexed  as  the 
residuary  legatee  had.  So,  apparently,  if  an  executor  be  also  residuary  legatee  having  a  benefi- 
cial interest,  and  die  before  probate,  or  intestate,  before  he  has  fully  administered  the  estate, 
administration  with  the  will  annexed  may  be  granted,  not  to  his  next-of-kin,  but  to  his  personal 
representative.     See  Isted  v.  Stanley,  Dyer,  372(a). 

The  word  '  may  '  is  not  to  be  construed  as  merely  permissive,  but  as  directory,  and  as  show- 
ing the  course  which  the  Legislature  intends  shall  be  adopted — De  Souza  v.  Secretary  of  State, 
12  B.  L.  R.,  423,  per  A.  Macpherson,  J.  For  further  information  see  Williams  on  Executors, 
10th  Edn.,  Vol.  I,  pp.  .379  et  seq..  474  et  seq  659  et  sea.:  Vol.  IT,  pp.  1512  et  seq. 

Grants  "  de  bonis  non." — Grants  of  this  nature  can  only  arise  where  all  the  executors  who 
proved,  or  where  all  administrators  are  dead,  for  so  long  as  there  is  a  continuing  executor  or 
administrator  he  is  entitled  to  continue  the  administration  of  the  estate. 

The  grant  of  an  administration  of  this  nature  is  within  the  discretion  of  the  Court,  and 
although  by  s.  230  the  same  rules  are  to  be  applied  as  govern  original  grant,  it  may  also  be 
stated  that  it  is  usual  to  follow  the  interest — In  goods  of  Southmeads,  3  Curt,  29  ;  In  goods  of 
Wilde,  13  P.  D.,  1. 

A  person  having  a  direct  interest  may  be  preferred  to  those  merely  entitled  in  a  represen- 
tative character  ;  but  this  of  course  is  not  an  invariable  rule — Goods  of  Middleton,  2  Hag^. 
Eccl.,  61 ;  Goods  of  Carr,  L.  R.,  1  P.  &  D.,  291. 

In  England  where  a  power  is  reserved  to  one  of  two  executors  and  the  acting  executor 
dies,  administration  de  bonis  non  cannot  be  granted,  as  upon  non-appearance  of  the  executor  to 
whom  power  was  reserved  the  claim  of  executorship  would  be  continued  in  the  executors  of 
the  acting  executor — In  re  Reed,  1896,  p.  129. 

230.  In  granting  letters  of  administration  of  an  estate  not  f  uUy  adminis- 

^     ^     tered,  the  Court  shall  be  guided  bv  the  same  rules  as 

Rules  as  to  grants  of  ,  •    •       i  .l  j      i.    "n  .l     i   x^  r 

effects  unadminister-     apply  to  Original    grants,  and  shall   grant   letters  of 
^^  administration  to  those  persons  only  to  whom  original 

grants  might  have  been  made. 

Coote's  Prob.  Pract.,  163.  This  section  has  been  incorporated  as  s.  46  in  the  Probate  and 
Administration  Act  (V  of  1881). 

As  to  the  persons  entitled  to  grants  of  administration,  see  s.  196,  supra,  et  seq. 

Should  any  mistake  have  been  made  in  the  original  grant,  the  Court  will  make  the  neces- 
sary correction  :  thus,  where  an  original  grant  of  administration  was  made  by  the  Court  to  one  of 
the  next-of-kin  of  a  testator  on  its  own  construction  that  he  had  not  disposed  of  his  residuary 
estate,  it  afterwards  granted  administration  de  bonis  non  to  the  person  whom  the  Court  of  Chan- 
cery had  in  the  meantime  decided  to  be  a  residuary  legatee — Warren  v.  Kelson,  1  Sw.  und 
Tr.  290  ;  Coote's  Prob.  Pract.,  13th  Edn.,  163-170. 

231.  When  a  limited  grant  has  expired  by  efiQuxion  of  time,  or  the  hap- 

pening of  the  event  or  contingency  on  which  it  was 
whena\?mited\ran^  limited,  and  there  is  still  some  part  of  the  deceased's 
is*^stm^some°pa^rt^of  ©.state  unadministered,  letters  of  administration  shall 
the  estate  unadminis-     be  granted  to  those  persons  to  whom  original  grants 

might  have  been  made. 

This  section  has  been  incorporated  as  s.  47  of  the  Probate  and  Administration  Act  (V  of 
1881).  It  relates  to  supplemental,  or  as  they  are  also  technically  called  C€ssfl<e,  grants.  This  form 
of  grant,  although  only  required  where  the  deceased's  estate  has  not  been  fully  administered, 
is  distinguished  from  a  grant  de  bonis  non  as  being  a  re-grant  of  the  whole  of  the  deceased's 
estate  just  as  it  was  sworn  to  and  embraced  by  the  original  grant.  Accordingly,  the 
estate,  on  the  second  grant  being  applied  for,  must  be  sworn  under  the  same  amount  as  that 
ior  which  the  original  grant  vvas  taken,  though  a  part  of  the  estate  may  actually  have  been  dis- 
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posed  of  by  the  first  -grantee — AbhoU  v.   Aboott,  2  Phill.,  578  ;  see  In  the  Goods  of  Fozard,  [3 
Sw.  and  Tr.,  175  ;  Coote's  Prob.  Pract.,  181. 

The  following  are  examples  of  cases  in  which  supplemental  grants  may  be  made  (see  Coote'* 
Prob.  Pract.,  13th  Edn.,  171-175). 

(1)  Where  an  executor  has  been  appointed  for  a  limited  period,  and  that  period  has 
elapsed,  a  substituted  executor,  if  there  be  such,  takes  probate. 

(2)  Where  administration  (with  the  will  annexed)  has  been  granted  for  the  use  and  bene- 
fit of  a  lunatic  executor,  the  grant  ceases  on  the  executor  becoming  sane,  and  he  is   entitled     to 

(3)  If  in  the  last  case  the  administrator  should  have  died,  further  administration  for  the 
use  and  benefit  of  the  executor  is  granted.  If,  however,  the  lunatic  should  have  died,  the 
grant  of  administration  ceases,  and  administration  with  the  will  annexed  is  granted  to  the- 
perBon  entitled  thereto. 

(4)  A  similar  course  is  followed  in  the  analogous  case  of  a  grant  of  administration  to  a 
guardian  for  the  use  and  benefit  of  an  executor  during  his  minority. 

(5)  Where  administration  has  been  granted  to  the  attorney  of  the  executor,  it  ceases  on. 
the  latter  duly  applying  for  and  obtaining  probate  of  the  will.  Jt  also  ceases  on  the  death  oj  the 
attorney. 

(6)  When  probate  has  been  granted  of  the  substance  of  a  will  limited  until  the  original 
will  or  an  authentic  copy  thereof  be  brought  into  the  registry,  the  grant  ceases  on  the 
ori«Tinal  or  an  authentic  copy  thereof  being  discovered  and  brought  into  the  registry,  and  the- 
executor  will  take  probate  of  the  original  or  of  the  authentic  copy,  as  the  case  may  be. 

So,  if  administration  is  granted  pendente  lite,  it  ceases  on  the  determination  of  the  suit. 

It  seems  to  be  the  general  impression  that  a  grant  to  a  constituted  attorney  remains  in  force- 
so  long  as  the  person  to  whom  administration  has  been  granted  is  in  existence  but  these  grants- 
are  only  limited  and  when  the  executor  dies  the  grant  ceases. 

{(j)     Alteration  in  Grants. 

232.^  Errors  in  names  and  descriptions,  or  in  setting  forth  the  time  and 
What  errors  may  be  place  of  the  deceased's  death,  or  the  purpose  in  a 
rectified  by  the  Court,  limited  grant,  may  be  rectified  by  the  Court,  and  the 
grant  of  probate  or  letters  of  administration  may  be  altered   and  amended 

accordingly. 

This  section  has  been  incorporated  as  s.  48  in  the  Probate   and  Administration  Act  (V  of 

1881). 

Goods  of  White,  I.  L.  R.,  4  Cal.,  582. — In  this  case  it  appeared  the  testator'^  will  as  drawn  up 
contained  a  bequest  to  George  Barney  White,  the  testator  intending  George  Barney  Ward. — 
Before  will  was  executed  the  word  "White"  was  struck  out  and  word  "  Ward"  inserted,  but  the 
testator  did  not  initial  although  witnesses  did.  Probate  issued  with  the  word  "White"  on 
application  this  was  amended  to  "Ward.  " 

See  also  Belchamber's  Rules  and  Orders.     Rule  766,  etc. 

The  name  of  the  deceased  may  have  been  mis-spelled,  the  status  of  the  deceased  mis-stated,, 
or  the  time  of  the  deceased's  death  or  the  amount  of  the  estate  misrepresented.  So,  in  limited 
grants  there  may  have  been  a  misdescription  of  the  property  to  be  administered,  or  there  may 
have  been  misrecital  of  the  power  under  which  a  will  has  been  made,or  of  a  deed  by  which  a  trust 
has  been  created— Coote's  Prob.  Pract.,  176. 

The  practice  in  England  is  to  bring  such  errors  to  the  notice  of  the  Court  by  affidavit — 
Coote's  Prob.  Pract.,  180.  Alterations  in  respect  of  names  or  descriptions  are  not  confined 
to  those  of  the  testator,  but  may  be  made  in  regard  also  to  executors  or  administrators  where 
omissions  or  mistakes  have  been  made — Ibid,  180.  If  the  original  grant  be  lost  or  inaccessible,  a 
notation  or  alteration  may  be  made  on  an  exemplification  of  it — Ibid,  168.  In  another  case, 
the  Court  allowed  a  probate  to  be  amended,  after  it  had  issued,  by  the  addition  of  a  fuller  des- 
oription  of  the  testator  than  was  given  therein  in  the  first  instance — In  the  Goods  of  Towgood, 
L.  R.  2  P.  and  D.,  408.  In  In  the  Goods  of  AllcJtin  (L.  R.,  1  P.  and  D.,  664)  the  Court  directed 
a  memorandum  to  be  endorsed  on  a  probate,  after  it  had  issued, as  to  the  true  date  on  which  a 
•will  was  executed  when  it  was  satisfied  that  the  date  given  in  the  probate  was  erroneous. 

Under  Rule  766,  Belchamber's  Rules,  a  grant  may  be  amended  so  as  to  extend  its  effect 
throughout  the  whole  of  British  India.  For  practice  in  England  see  Coote's  Prob.  Pract.,  13thr 
Edn.,  pp.  176-180. 
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233.  If,  after  the  grant  of  letters  of  administration  with  the  will  annexed 
di^ii°di^co^fered^after  ^  codicil  be  discovered,  it  may  be  added  to  the  grant  on 
grant  of  administra-     due  proof  and  identification,  and  the  grant  altered  and 

tion -with  w^ill  annex-         .„       j    j  „„j;    „i„ 

ed.  amended  accordmgly. 

This  section  has  been  incorporated  as  s.  49  in  the  Probate  and  Administration  Act  (Vof 
1881). 

When  the  appointment  of  the  executors  is  annulled  by  a  codicil  subsequently  discovered, 
see  s.  185,  supra,  and  s.  10  of  the  Probate  and  Administration  Act. 

Goods  of  Knox  Johnson. — In  this  case  it  was  a  question  whether  the  will  found  was  the  last 
will  or  not  and  pending  enquiries  a  limited  grant  was  made  on  September  1906.  Thereafter 
the  will  which  was  found  was  proved  in  England  and  a  fresh  grant  was  made  to  the  Adminis- 
trator-General on  24th  April  1907. 

Goods  of  McTurk. — In  this  case  the  deceased  was  said  to  have  left  a  will  and  a  limited  grant 
was  made  on  3rd  May  1906.  This  was  subsequently  amended  and  a  fresh  grant  made  on  15th 
June  1906  with  will  annexed.  For  English  practice  and  cases  see  Coote's  Prob.  Pract.,  13th 
Edn.,  p.  42,  43,  119,  140,  179,  190,  217. 

In  England, the  following  procedure  is  laid  down  by  Mr.  Coote:— If  a  codicil  be  found  after 
probate  of  a  will  has  been  granted,  a  separate  probate  is  granted  of  that  codicil,  and  the  first 
probate  undergoes  no  alteration  or  amendment.  If,  however,  the  appointment  of  the  execu- 
tors under  the  will  is  annulled  or  varied  by  the  codicil,  the  probate  must  be  brought  in  and  revok- 
ed, and  probate  will  be  granted  anew  of  the  will  and  codicil.  Should  an  unattested  or  unexecuted 
paper  incorporated  by  the  testator  in  his  will  have  been  omitted  from  probate,  it  may  be  amend- 
ed by  engrossing  the  former  into  it — Coote' s  Prob.  Pract.,  190,citing  Dr.  Lushington  in  Sheldon  v . 
Sheldon,  3  No.  Ca.,  255-256. 

(h)     Revocation  of  Grants. 

Revocation  or  annul-  234.     The    grant  of   probate    or  letters  of    ad- 

S^grantof''proba^e^^r  ministration  may  be  revoked  or  annulled  for  just 
administration.  cause 

Explanation. — Just  cause  is — 1st,  that   the  proceedings  to  obtain  the 
grant  were  defective  in  substance ;  2nd,  that  the  grant 
ust  cause  ^^^  obtained  fraudulently   by   making  a   false    sug- 

gestion, or  by  concealing  from  the  Court  something  material  to  the  case  ; 
3rd,  that  the  grant  was  obtained  by  means  of  an  untrue  allegation  of  a  fact 
essential  in  point  of  law  to  justify  the  grant,  though  such  allegation  was 
made  in  ignorance  or  inadvertently  ;  4th,  that  the  grant  has  become  useless 
and  inoperative  through  circumstances  ;  |5th,  that  the  person  to  whom  the 
grant  was  made  has  wilfully  and  without  reasonable  cause  omitted  to  exhibit 
an  inventory  or  account  in  accordance  with  the  provisions  of  Part  XXXIV 
of  this  Act  or  has  exhibited  under  that  Part  an  inventory  or  account  which 
is  untrue  in  a  material  respect."] — The  bth  clause  has  been  added  by  s.  2  of  Act 
VI  of  1889. 

Illustrations. 

(a)     The  Court  by  which  the  grant  was  made  had  no  jurisdiction. 

(6)  The  grant  was  made  without  citing  parties  who  ought  to  have 
been  cited. 

(c)     The  will  of  which  probate  was  obtained  was  forged  or  revoked. 

id)  A  obtained  letters  of  administration  to  the  estate  of  B,  as  his 
widow,  but  it  has  since  transpired  that  she  was  never  married  to  him. 

[e)  A  has  taken  administration  to  the  estate  of  B  as  if  he  had  died 
intestate,  but  a  will  has  since  been  discovered. 
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(/)     Since  probate  was  granted,  a  later  will  has  been  discovered. 

{g)     Since  probate  was  granted,  a  codicil   has  been   discovered,   which 
revokes  or  adds  to  the  appointment  of  executors  under  the  will. 

(h)     The  person  to   whom  probate  was,   or  letters  of    administration 
were,  granted  has  subsequently  become  of  unsovmd  mind. 

This  section  has  been  inoorporated  as  s.  50  in  the  Probate  and  Administration  Act  (V  of 
1881),  and  an  addition  similar  to  that  made  to  this  section  has  been  made  to  s.  .50  of  the  Probate 
Act  by  s.  11  of  Act  VI  of  1889. 

See  also  s.  333  post  as  to  provisions  for  delivering  up  the  grant  which  has  been  revoked, 
etc.,  and  which  section  was  added  by  Act  VI  of  1889. 

For  revocation  of  grants  made  to  the  Administrator-General  of  Bengal  see  provisions  of 
Act  II  of  1874. 

Bal  Gangadhar  Tilak  V.  Sakwarhai,  I.  L.  R.,  26  Bom.  792. — The  words  "  become  useless 
and  inoperative  "  imply  the  discovery  of  something  which  if  known  at  the  date  of  the  grant 
would  have  been  a  ground  for  refuting  it,  e.g.,  the  discovery  of  a  letter,  will  or  codicil  or  subse- 
quent discovery  that  the  will  was  forged  or  that  the  alleged  testator  is  still  living. 

See  also  Kali  Das  CJiuckerbutty  v .  Ishan  Chunder  Chuckerbutty,  I.  L.  R.,   31  Cal.,  914. 

Srinath  Ghose  v.  Mukundram,  12  C.  W.  N.,  573. — When  probate  having  been  granted 
in  the  name  of  several  executors  one  of  them  applied  for  revocation  on  the  ground  that  the  will 
was  a  forgery  and  that  he  himself  did  not  apply  tor  probate  and  was  not  cited  and  that  probate 
was  obtained  behind  his  back. 

Held,  that  he  was  entitled  to  have  his  name  struck  out  of  the  probate,  but  he  had  no  locvs 
standi  to  challenge  the  will. 

Goods  of  Kamineymoney  BewaTi,  I.  L.  R.,  21  Cal.,  697. — In  an  application  for  revocation 
of  probate  of  the  will  of  it  which  had  been  granted  to  D,  it  appeared  that  A'  who  was  a  Hindu 
widow  who  had  left  her  husband's  family  and  become  a  woman  of  the  town ;  that  she  had  lived 
under  protection  of  D  for  35  years  ;  that  when  she  came  to  D  she  had  no  property  but  that  all 
property  she  left  had  been  acquired  by  her  while  an  out. caste.  Held  thai  the  applicant  as  her 
husband's  sister's  son,  had  no  interest  in  her  estate  entitling  him  to  maintain  application. 

Garabini  Dassi  v.  P.  Chandra  Shahn,  4  C.  W.  N.,  602. — Where  one  of  the  two  widows  of 
the  adoptive  father  of  the  testator,  who  was  entitled  to  maintenance  out  of  her  husband's 
estate  applied  for  revocation  of  the  probate.  Held  that  right  to  maintenance  cannot  be 
affected  by  the  will.  The  Court  may  look  at  the  will  to  see  if  it  affects  the  claim  to  mainte- 
nance.     The  applicant  had  no  such  interest  as  would  entitle  her  to  make  the  application. 

(See  cases  cited) 

Elokeshi  Dassi  v.  Hurry  Prasad  Soar,  7  C.  W.  N.,  450. — An  heir-at-law  who  is  not  an 
executor  not  being  cited  in  an  application  for  probate  of  a  will  can  claim  to  have  will  proved 
in  his  presence  (see  facts  of  case). 

Komolla  Churn  Dutt  v.  NUrutton  Mundle,  I.  L.  R.,  4  Cal.,  360. — The  grant  of  probate  is  the 
decree  of  a  Court  which  no  other  Court  can  set  aside  except  for  fraud  or  want  of  jurisdiction, 
Where  it  has  been  alleged  that  probate  has  been  wrongly  granted,  the  projjer  course  to  pursue 
is  to  apply  to  the  Court  which  granted  the  probate  to  revoke  the  same.  Procedure  upon 
such  application  discussed. 

See  judgment  of  Markby  J.,  in  this  case. 

Mohun  Das  v.  Lulchman  Das,  I.  L.  R.,  6  Cal.,  11. — A  Mohunt  appointed  one  A  by  his  will 
to  be  the  malik  of  the  properties  comprised  in  the  endowment.  A  obtained  probate  of  the 
will.     The  plaintiff  thereafter  applied  to  revoke  same. 

Held  the  Court  had  no  power  to  revoke  on  the  ground  that  A  since  he  took  charge  had 
taken  to  an  immoral  course  of  conduct  and  in  consequence  had  been  excluded  from  the 
community  of  mohunts.     The  proper  course  would  be  to  bring  a  suit. 

Dintarini  Dabi  V .  Doibo  Chunder  Roy,  I.  L.  R.,  8  Cal.,  880. — Upon  a  petition  under  this  sec- 
tion praying  that  probate  of  an  alleged  will  made  by  the  petitioner's  husband  may  be  revoked  on 
the  ground  that  no  citation  had  been  issued  and  that  petitioner  was  a  minor  living  under  care  of 
the  person  to  whom  probate  had  been  granted,  and  had  no  opportunity  of  understanding  his 
mala  fides  and  that  will  was  a  forgery,  the  District  .Judge  held  that  burden  of  proof  rested  upon 
the  petitioner  and  dismissed  petition. 

Held  on  appeal  that  District  Judge  ought  to  have  given  the  petitioner  an  opportunity  of 
proving  that  .she  had  no  knowledge  of  previous  proceedings,  and  if  satisfied  that  she  had  xu. 
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knowledge  he  ought  to  have  ordered  a  new  trial  as  to  the  factum  of  the  will  when  the  person 
propounding  it  would  have  had  to  prove  it  in  the  ordinary  way. 

Brinda  Chatvdhrain  v.  Radhicn  Chowdhrain,  I.  L.  R.,  11  Cal.,  492.— Where  a  will  has  been 
proved  summarily  proof  in  solemn  form  per  testis  will  not  as  a  rule  be  rec[«ired  on  the  applica- 
tion  of  a  person  who  had  had  notice  or  had  been  aware  of  the  previous  proceedings  before  the 
grant  of  probate  issued  and  had  then  abstained  from  coming  forward. 

2^istariny  Dahyaw  BraJimomoyi  Dahya,  I.  L.  R.,  18  Cal.,  45. — The  mere  absence  of  a  special 
citation  in  proceedings  in  which  probate  of  a  will  is  granted  is  not,  where  the  person  to  whom  a 
citation  has  not  been  issued  is  otherwise  aware  of  the  proceedings  a  just  cause  for  revocation 
of  probate  as  making  the  proceedings  substantially  defective. 

Monmohini  Gnha  v.  Banga  Chandra  Das,  I.  L.  R.,  21  Cal.,  357.— Unless  a  will  is  proved 
in  some  form  no  grant  of  probate  can  be  made  merely  on  the  consent  of  parties.  Hence  an 
agreement  or  compromise  as  regards  the  genuineness  and  due  execution  of  a  will  if  its  effect 
is  to  exclude  evidence  in  proof  of  the  will  is  not  lawful  within  the  meaning  of  s.  375.  C.  P. 
Code. 

Annaaa  P.  Chaiterjee  v.  KalUTcrislma  Chaiterjie,  T.  L.  R.,  24  Cal.,  95.— Mismanagement 
by  an  executor  is  not  a  just  cause  for  revoking  a  probate. 

Held  that  the  order  of  revocation  made  by  District  Judge  for  that  cause  was  made  with- 
out juri-sdiction  and  must  be  set  aside. 

Goods  of  Blmggohutty  Dasi,  I.  L.  R.,  27  Cal.,  927  :  4  C.  W.  N.  757.— A  party  cognizant  of 
proceedings  in  an  action  for  probate  or  letters  of  administration  and  not  objecting  to  the  grant  is 
not,  as  a  rule,  entitled  to  have  the  matter  re-opened  and  the  grant  revoked.  In  this  case  he 
was  allowed  to  re-open  the  case  under  certain  circumstances  and  upon  certain  conditions. 

Rehellis  v.  Rehellis,  2  C.  W.  N.,  100.— If  a  will  which  affects  an  infant  be  admitted  to 
probate  without  citing  the  infant,  he  is  entitled,  when  he  attains  age,  to  require  the  executor  to 
prove  it  in  his  presence,  and  the  absence  of  a  citation  would  be  a  just  cause  under  this  section 
for  revoking  a  probate  or  the  grant  inasmuch  without  citing  parties  who  ought  to  have  been 
cited.     See  also  Goods  of  Gunga  Bissin,  Mu7idra,  2  C.  W.  N.,  607. 

Administrator -General  of  Bengal  v.  Dabendro  Nath  Dutt  and  another,  10  C.  W.  N.,  p.  675 
(fully  cited  under  s.  250  and  262). 

Goods  of  Bissin  Mundra,  2  C.  W.  N.,  607.— Letteis  of  Administration  may  be  revoked  on 
the  ground  that  proper  citations  were  not  served  whereby  a  necessary  party  was  not  served 
with  citation. 

Shorasibala  Debi  v.  Annadamoyee  Debi,  12  C.  W.  N.,  p.  6.— Where  an  applicant  for 
probate  of  a  will  took  out  citation  upon  a  minor  who  was  represented  by  the  applicant 
herself  as  guardian. 

Held  that  the  proceedings  to  obtain  the  grant  were  defective  in  substance  and  the  grant 
should  be  revoked.  The  fact  that  the  petitioner  for  revocation  of  probate  was  acting  in 
consent  with  somebody  else  could  not  take  away  the  right  which  she  otherwise  possessed  of 
applying  for  revocation.     Rebells  v.  Rebells,  2  C.  W.  N.,  100,  referred  to. 

In  the  matter  of  Pitamber  Girdhar,  I.  L.  R.,  5  Bom.,  638.— Section  234  of  the  Indian 
Succession  Act  (X  of  1865)  applies  to  Hindus,  and  an  application  to  revoke  probate  of  the 
will  of  a  Hindu  may  be  made  under  that  section. 

When  once  probate  in  solemn  form  has  been  granted,  no  one  who  has  been  cited  or  has 
taken  part  in  the  proceedings  or  who  was  cognizant  of  them,  can  afterwards  seek  to  have  it 
cancelled  :   Quaere — whether  a  review  maj^  not  be  granted. 

The  practice  in  India  in  testamentary  matters  previously  to  Act  V  of  1881  was  the 
same  as  that  of  the  Ecclesiastical  Court  in  England,  except  so  far  as  that  practice  might  be 
inconsistent  with  the  Civil  Procedure  Cede. 

In  addition  to  these  cases  attention  is  also  drawn  to  following  reports  hereinafter  dealt 
with  : — 

In  re  Thee  Tsee.  15  W.  R.,  51  ;  Rahmatullah  v.  Rama  Rao,  I.  L.  R.,  17  Mad.,  373  ;  In  re 
Bhobosoondari  Dabee,  I.  L.  R.,  6  Cal.,  460  ;  In  re  Hurro  Ball  Shaha,  I.  L.  R.,  8  Cal.,  489  ;  Baijnath 
Sahni  V.  Despntty  Singh,  I.  L.  R.,  2  Cal.,  208  ;  Nilmoney  S.  Deo  v.  Vmanath  Mnkerjee,  I.  L.  R., 
10  Cal.,  19,  26;  I.  L.  R.,  6  Cal.,  429;  Mnddan  M.  Sircar  v.  Rally  Churn  Dey,  I.  L.  R-,  20 
Cal.,  37. 

Exparte  Amerchand  Mahaioji,  I.  L.  R.,  29  Bom..  188.— Held  that  the  Court  has  power 
to  discharge  an  executor  on  his'own  application  having  regard  to  s.  4,  Act  V  of  1902.  See 
also   Goods   of  William  Lee  and  others,  dated  30th  March  1906,  where  fresh  administration  was 
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granted    to  Administrator-General  owing     to  defalcation  of    previous  administrator  (not    re- 
ported).    Tills  was  first  case  under  Act  V  of  1902  in  Calcutta. 

Brij  Lai  v.  Secretary  of  State  for  India,  I.  L.  R.,  20  All.,  109. — Where  a  grant  made  by  a 
District  Judge  had  been  revoked  it  was  held  that  the  cause  of  revocation  having  been 
removed,  the  Judge  had  jurisdiction  to  entertain  a  fresh  application  for  the  same  subject. 

For  cases  under  s.  50  of  Act  V  of  1881,  see  annotated  edition  of  the  Act  by  A.  Kinney  and 
also  the  following  cases  : 

Bepin  Behnry  Shaha  v.  Manoda  Dusi,  6  C.  W.  N.,  p.  912. — Held  that  a  reversioner  was 
entitled  to  apply  for  revocation  of  letters  of  administration  inider  this  section.  The  District 
Judge  in  this  case  held  that  the  petitioner  has  no  locvs  standi  to  apply,  he  being  only  the 
sister's  son  and  having  no  interest  till  after  the  death  of  the  widow.  The  High  Court 
remanded  the  case. 

The  following  cases  were  referred  to :  Kamona  Soondury  Dasi  v.  Hvrro  Lai  Saha,  I.  L.  R., 
8  Cal.,  p.  ^10  ;  Khettra  Moni  Dassi  v.  Shyama  Churn  Kundu,  I.  L.  R.,  21  Cal.,  539  ;  Keshini 
Dasi  V.  Satyendra  Nath  Dvtt,  I.  L.  R.,  28  Cal.,  441. 

In  the  goods  of  Mohendra  Narain  Bay,  5  C.  W.  N..  p-  377. — To  revoke  a  grant  of  probate 
on  the  ground  of  forgery  the  proper  course  is  to  make  an  application  under  s.  .50  of  the  Act 
and  not  by  a  suit. 

KomoUochvn  Dvtt  v.  Nilruttan  Mundle,  I.  L.  R.,  4  Cal.,  p.  360,  followed  Bal  Gangadhar 
Tilak  V.  Sakivarbai,  I.  L.  R.,  26  Bom.,  792.  Held  inter  alia  that  the  mere  omission  to  file 
monetary  accounts  required  by  s.  98  was  not  sufficient  ground  for  revocation.  The 
words  "  become  useless  and  inoperative  "  imply  the  discovery  of  something  which  if  known 
at  the  date  of  grant  would  have  been  a  ground  for  refusing  it,  e.g.,  the  discovery  of  a  later 
will  or  codicil  or  subsequent  discovery  that  the  will  was  forged  or  that  the  alleged  testator  is 
still  living. 

Barut  Parshotam  Kalu  v.  Bannuli,  I.  L.  R.,  18  Bom.,  p.  749. — Held  Court  was  not  justified 
in  refusing  probate  because  testator  had  no  power  to  dispose  of  property  (referred  to  in  case 
reported  in  I.  L.  R.,  26  Bom.,  p.  360). 

Harmusji  Navroji  v.  Bhanbaiji  Dasabhai,  I.  L.  R.,  12  Bom.,  p.  165. — In  this  case  letters  of 
administration  were  granted  where  there  was  a  will  and  the  Court  revoked  the  grant  and 
stated  that  probate  should  be  granted  also  ;  held  that  the  District  Judge  was  wrong  in  refusing 
probate  on  the  ground  that  the  bequests  therein  contained  were  void. 

Maharani  Sarat  Sundari  Barmani  v.  Uma  Prasad  Roy  Chowdhry,  8  C  W.  N.,  p.  579; 
I.  L.  R.,  31  Cal.,  628. — Held  that  District  Judge  has  no  power  to  commence  proceedings  to 
revoke  a  probate  under  this  section  on  his  own  motion. 

Kali  Das  Chuckerbvtty  v.  Iskan  Chnnder  Chucherbuity,  I.  Ij.  R.,  31  Cal.,  p.  914; 
8  C.  W.  N.,  p.  49. — In  this  case  an  application  was  made  in  1896  for  the  revocation  of  a  grant 
made  in  1884  and  in  dealing  with  the  case  the  District  Judge  placed  an  o)ins  upon  the  res- 
pondent to  prove  the  will  and  granted  revocation.  The  High  Court  on  appeal  reversed  this 
order  stating  that  if  the  application  was  regarded  as  one  to  prove  the  will  in  whose  favour  it  was 
without  precedent  after  so  long  an  interval  from  date  of  probate.  The  Privy  Council  upheld 
decision  of  the  High  Court. 

Monmohini  Guha  v.  Banga  Chandra  Das,  I.  L.  R.,  31  Cal.,  p.  357. — Unless  a  will  is  proved 
in  same  form  no  grant  can  be  made  by  consent  of  jiarties.  Hence  agreement  as  to  the  genuineness 
and  due  execution  of  a  will  of  its  effect  is  to  exclude  e\idpnce  in  proof  of  the  will  is  not 
lawful  within  the  meaning  of  s.  375  of  C.  P.  Code. 

Sheikh  Azim  v.  Chandra  Nath  Namdar,  8  C  W.  N.,  p.  748. — A  person  interested  in  the 
estate  of  the  deceased  by  assignment  from  his  widow  (who  is  his  next  heir)  may.  whereas 
will  has  been  set  up  and  proved  at  variance  witli  his  interests,  apply  for  revocation  of  probate 
under  s.  50,  of  Act  V  of  1881. 

An  application  under  the  section  must  be  ]ocated  under  s.  55  and  83  as  a  suit,  etc. 

Nilmoni  Sini/h  Deo  v.  Vmava.th  Mookcrjec,  I.  L.  R..  10  Cal.,  p.  19. — Court  expressed  doubt 
whether  an  attaching  creditor  conld  oppose  an  application  for  grant  of  probate  or  apply  or 
have  it  revoked  on  the  ground  of  probate  obtained  in  fraud  of  creditors. 

Goods  of  Harendra  Krishna.  Mukherjee,  5  C  W.  N-,  p-  383.— When  it  is  souglit  to  revolve  a 
grant  of  probate  on  ground  of  invalidity  of  will  the  proceedings  should  be  initiated  by  a 
regular  suit  using  favour  of  plaint  given  in  C.  P.  Code. 

Prem  Chani  Das  v.  Siirendra  Nath  Saha,  8  C.  W.  N.,  p.  190.  To  support  an  application 
for  revocation  on  the  ground  of  failure  to  file  accounts  in  the  Court  must  be  satisfied  that  the 
lefusal  to  tile  same  was  wilful. 
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Durgngnti  Debi  v.  Saurabini  Debi,  10  C  W-  N.,  p.  955  ;  I.  L.  R.,  33  Cal.,  p.  \00\.—HM 
that  until  the  applicant  made  out  a  case  for  revocation  the  question  of  the  genuineness  of 
the  will  could  not  be  gained  into.  Held  further  that  a  previous  application  for  revocation  by 
the  widow  of  the  deceased  having  failed  that  decision  bound  a  reversioner  and  that  later 
application  could  not  succeed  except  on  proof  that  the  previous  proceedings  had  been  collusive 
and  fraudulent.     See  Gopnl  Das  Agarivallah  v.  Budree  Das  Sureka,  10  C.  W.  N.,  p.  366. 

For  further  cases,  see  notes  to  s.  250,  j^ost. 

Who  may  apply  for  revocation  of  probate. — Persons  who  seek  to  question  a  will  must  prove 
an  interest  sufficient  to  entitle  them  to  a  locus  ■iiandi  in  Court  {In  re  Thee  Tsee,  15  W.  R.,  51  ; 
BahmotvUah  v.  Rama  Rao,  I.  L.  R.,  17  Mad.,  373),  but  the  want  of  interest  is  an  objection  which 
should  be  taken  at  the  earliest  possible  stage  of  tlie  proceedings  (Mayho  v.  Williams,  2  N.-W. 
P.  H.  C.  R.,  268),  and,  it  seems,  a  legatee  under  a  will  has,  so  long  as  the  will  stands,  an 
interest  sufficient  to  maintain  a  suit  for  the  revocation  of  probate — Ibid.  See  Rahmatullah  v. 
Bama  Rao,  I.  L.  R.,  17  Mad.,  373.  In  In  re  Bhobosoondari  Dabee  (I.  L.  R.,  6  Cal,  460),  where 
a  judgment-creditor  attached  certain  property  belonging  to  his  debtor,  who  was  the  next-of- 
kin  of  the  deceased,  the  widow  of  the  deceased  applied  for  probate  of  an  alleged  will  of  her 
husband,  and  it  was  held,  that  the  judgment-creditor  was  entitled  to  oppose  the  grant  of 
probate  of  the  will  which  had  the  effect  of  passing  property  which  otherwise  would  have  come 
to  the  heir.  See  In  re  Hurro  Lall  Shaha,  I.  L.  R.,  8  Cal.,  570.  In  the  case  of  Baijnath 
Sahai  v.  Des putty  Singh  [I.  L.  R.,  2  Cal.,  208  :  (s.  c),  25  W.  R.,  489]  ;  a  Hindu  testator  died 
leaving  B,  alleged  to  be  his  adopted  son,  and  C,  who  would  have  been  his  heir  in  default 
of  adoption,  and  made  a  will  of  which  B  applied  for  probate,  and  it  was  held,  under  the 
Succession  Act  and  Hindu  Wills  Act,  that  creditors  of  C  were  not  parties  having  any  interest 
in  the  estate  of  the  deceased,  and  were  therefore  not  entitled  to  oppose  the  grant  of  the 
probate,  and  this  decision  was  approved  of  bj^  the  Privy  Council — Nihnoney  Singh  Duo  v. 
Vmanath  Mooherjee,  I.  L.  R.,  10  Cal.,  19,  p.  26. 

In  Komollochun  Dvtt  v.  Nilruttan  J\Inndle  [I.  L.  R..  4  Cal.,  360  :  (s.  c.7.  4  C.  L.  R.,  175  (see 
Mudun  Mohun  Sircar  v.  Kali  Churn  Dey,  I.  L.  R.,  20  Cal.,  37],  K  and  ./,  two  brothers,  origin- 
ally held  possession  of  certain  joint  properties  in  which  they  each  had  a  half  share;  On  the  1st 
January  1872,  J  died  childless,  leaving  a  widow  who  would,  therefore,  under  Hindu  law  suc- 
ceed to  his  estate.  On  the  13th  November  1875,  K  obtained  probate  of  a  will  alleged  to  have 
been  executed  by  J  shortly  before  his  death.  Before  the  grant  of  probate,  namely,  in  June, 
1875,  the  widow  had  sold  her  interest  in  her  husband's  estate  to  the  plaintiff,  who  brought  a 
suit  to  recover  her  share  in  the  property  upon  the  strength  of  his  purchase  alleging  the  will, 
which  was  at  variance  with  his  interest,  to  be  a  forgery.  The  will  having  been  found  to  be  a 
forgerv  the  District  Judge  gave  the  plaintiff  a  decree.  The  High  Court,  however,  held  that 
the  probate  was  conclusive,  and  that  an  application  should  have  been  made  to  revoke  it,  and 
postponed  the  final  decision  until  the  plaintiff  had  had  an  opportunity  of  making  such  an 
application. 

In  the  case  of  Vmanath  Mookcrjee  v.  Nilmoney  Singh  Deo  [7  C.  L.  R.,  337  ;  (s.  c.)  I.  L.  R., 
6  Cal.,  429],  which  followed  the  case  last  quoted,  it  was  held  by  the  High  Court  that  a  creditor 
who  has,  prior  to  a  giant  of  probate,  attached  property  to  which  his  judgment-debtor  would 
naturally  be  entitled  as  heir  of  the  alleged  testator,  has  such  an  interest  in  the  property  of  the 
deceased  as  to  entitle  him,  on  probate  of  an  alleged  will  being  granted,  to  apply  for  revoca- 
tion of  the  probate  for  just  cause.  That  case,  however,  was  taken  up  to  the  Privy  Council 
and,  although  the  Judicial  Committee  refrained  from  coming  to  any  (inal  decision  as  to  the 
right  of  an  attaching  creditor  to  apply  for  revocation  of  a  probate,  they  expressed  grave  doubt 
whether  he  could  do  so,  at  least  in  a  case  which  is  not  founded  on  the  ground  that  the  probate 
had  been  obtained  in  fraud  of  creditors — Nilmoney  Singh  Deo  \.  Vmanath  Mookerjee,  I.  L.  R., 
10  Cal..  19.  But  see  Rahmatullah  v.  Rama  Rao.  1.  L.  R.,  17  Mad.,  373.  In  a  subsequent 
case  before  the  Calcutta  High  Court  where  an  attaching  creditor  entered  a  caveat  on  the  ground 
that  the  will  set  up  by  the  wife  of  a  deceased  judgment-debtor  was  a  forgery  and  in  fraud  of 
creditors,  the  Court,  acting  upon  the  opinion  expressed  by  the  Judicial  Committee,  held  that 
the  attaching  creditor  as  entitled  to  oppose  the  grant  of  probate — Surbomongala  Dassi  v. 
Shashihhoos^l'n  Biswas,  I.  L.  R..  10  Cal.,  413  ;  Law  of  Wills  in  India,  349-50. 

Where  one  of  the  heirs  of  a  deceased  person  had  entered  into  a  contract  to  sell  the  pro- 
perty of  the  deceased  and  had  received  the  greater  part  of  the  consideration  money,  the  pur- 
chaser was  held  to  be  a  person  claiming  to  have  an  interest  within  the  meaning  of  s.  69  of  the 
Probate  and  Administration  Act  (s.  250  of  the  Indian  Succession  Act),  and  was  entitled  upon 
a  will  being  set  up  and  proved  at  variance  with  his  interest  to  apply  for  revocation  of  the  pro- 
bate— Muddon  Mohun  Sircar  v.  Rally  Churn  Dey,  I.  L.  R.,  20  Cal.,  37. 

Proof  of  a  former  will  of  the  testator  in  which  a  person  is  interested  is  a  sufficient  interest 
to  contest  the  will  set  up — Rahmatullah  v.  Rama  Rao,  I.  L.  R.,  17  Mad.,  373. 

The  widow  of  a  Hindu  testator  who  has  died  leaving  sons  has  sufficient  interest  to  apply 
for  the  revocation  of  probate  on  the  ground  that  the  will  is  not  genuine,  or  to  call  upon  the  exe- 
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cutor  to  prove  the  will  in  solemn  form   per  testea—Brindu   Chowdhrnin  v    Madhica  Chowdhrain, 
I.  L.  R.,  11  Cal.,  492. 

Whore  a  person,  whose  interest  is  such  as  would  have  entitled  him  to  appear  in  proceedings 
instituted  for  obtaining  a  grant  of  probate,  had  notice  of  such  proceedings  before  the  grant  of 
probate  was  issued,  and  abstained  from  coming  forward,  he  will  not  be  allowed  to  insist  that 
the  will  be  proved  in  solemn  form  (Eatcliffe  v.  Barnes  2  >Sw.  and  Tr.,  580  ;  Newell  v.  Weeks,  2 
Phill.,  224  ;  Be  PiUwiber  Girdhar,!.  L.  R.,  5  Bom.,  638),  unless,  perhaps,  it  were  made  out 
that  the  circumstances  leading  him  to  believe  the  will  was  not  genuine  had  not  come  to  his 
knowledge,  until  after  the  grant  of  the  probate— 5?m(^a  CJiowdhrain  v.  Radhica  Clwwdhrain, 
I.  L.  R.,  11  Cal.,  492  ;  see  Nistariny  Dahya  v.  Brahmomoyi  Dnhya,  I.  L.  R.,  18  Cal.,  4.5. 

Where  an  application  is  made  for  revocation  of  probate  by  a  person  who  alleged  that  he  had 
no  knowledge  of  the  previous  proceedings,  the  Court  ought  to  allow  the  applicant  an  oppoi- 
tunity  of  proving  his  allegation,  and  if  satisfied  that  he  had  no  such  knowledge,  should  order  a 
new  trial  as  to  the  factum  of  the  will— /w  re  Dintarlni  Debi,  I.  L.  R.,  8  Cal.,  880. 

The  mere  absence  of  a  special  citation  in  proceedings  in  which  probate  of  a  will  is  granted 
is  not,  where  the  person  to  whom  a  citation  has  not  been  issued  is  otherwise  aware  of  the  proceed- 
ings, a  "  just  cause  "  for  revocation  of  probate  even  where  such  person  is  a  minor — Nisluriny 
Dahya  v.  Brahmomoyi  Dahya,  I.  L.  R.,  18  Cal.,  45. 

When  once  probate  in  solemn  form  has  been  granted,  no  one  who  lu.s  been  cited,  or  has  taken 
part  in  the  proceedings,  or  who  was  cognizant  of  them,  can  afterwards  seek  to  have  it  can- 
celled but  possibly  a  review  might  be  allowed  on  a  proper  case  beine  made — Re  Pilamber 
Girdhar,  I.  L.  R.,  5  Bom.,  638. 

Where  the  probate  of  the  will  of  a  deceased  mohunt  had  been  granted  to  the  favourite  chela, 
who  had  been  appointed  by  the  testator  to  be  malik  of  all  the  properties  comprised  in  the  endow- 
ment, it  being  provided  by  the  will  that  if  anything  were  done  prejudicial  to  the  interest  of  the 
endowment,  or  contrary  to  Hindu  practice,  religion,  or  usuages,  the  property  should  vest  in  such 
disciple  of  his  who  should  be  competent  and  virtuous, — it  was  held  that  the  Court  had  no  power 
to  revoke  the  probate  on  the  ground  that  the  chela  to  whom  it  had  been  granted  had  taken  to  an 
immoral  course  of  conduct,  and  in  consequence  had  been  excluded  from  the  community  of 
mohxmts—Moh^lnDassY.L^ltchman  Dass,  I.L.  R.,  6  Cal.,  ll;(s.  c),  0  C.  L.  R.,  265.  It  was 
pointed  out  that  the  proper  course  in  such  a  case  would  be  to  bring  a  suit  under  the  Religious 
Endowment  Act.  or  any  other  suit,  for  a  declaration  that  the  person,  to  whom  probate  had  been 
granted,  had  dis(jualified  himself  for  the  office.  If  in  such  a  suit  a  decree  was  obtained  and 
duly  certified  (o  the  Court  which  granted  probate,  that  Court  would,  it  seems,  direct  the 
revocation  of  the  probate. 

A  grant  of  probate  must  be  contested  before  the  Court  out  of  which  it  issued  sitting  as  a 
Court  of  Probate,  and  not  in  the  exercise  of  its  ordinary  civil  jurisdiction.  And,  the  fact  that 
a  grant  is  contested  on  the  ground  of  the  execution  of  the  will  having  been  obtained  by  fraud 
will  not,  it  has  been  held,  deprive  the  District  Court,  as  a  Court  of  Probate,  of  jurisdiction  to 
determine  an  application  to  revoke  the  probate— i¥o.#o  v.  Williams,  2  N.-W.  P.  H.  C.  R.,  298; 
Priestman  v.  Thomas,  L.  R.,  9  Prob.,  70,  210.  In  In  re  Bhohosoondari  Dahee  (T.  L.  R.,  6  Cal., 
460),  White,  J.,  remarked  : — "  The  only  grounds  upon  which  probate  can  be  impeached  in 
a  Civil  Court  are  those  stated  in  s.  44  of  the'Evidence  Act— viz.,  that  the  probate  was  granted  by 
a  Court  not  competent  to  grant  it,  or  that  it  was  obtained  by  fraud  or  collusion,  which  means 
fraud  or  collusion  upon  the  Court,  and  perhaps  also  fraud  upon  the  person  disinherited  by  the 
will  (Barnesly  v.  Powel,  1  Ves.  Sen.,  119,  284)  ;  but  it  cannot  be  shown  that  the  will  was  never 
executed  by  the  testator,  or  was  procured  by  a  fraud  ijractised  upon  him."  (See  Law  of 
Wills  in  India,  pp.  350-351.)  For  notes  as  to  effect  of  Revocation  see  s.  262  po.s<  and  notes 
thereunder 

The  Court,  "  says  Mr.  Coote,  "  as  having  the  fullest  authority  on  the  subject,  is  not  neces- 
sarily or  absolutely  fnncta  officio  after  a  grant  has  been  made.  For  the  Court  possesses  and  exer- 
ci.ses,  when  it  becomes  necessary,  the  power  of  revoking  or  annulling  for  the  just  cause  any  grants 
which  it  has  made  ;  and  in  so  doing,  it  only  resumes  into  its  own  hands  the  powers  which  it  parted 
with  on  false  or  inaccurate  suggestions  '  — Prob.  Pract.,  189  ;  see  Re  Ivory,  L.  R.,  10  Ch.  D.,  374- 
375. 

A  grant  of  probate  is  not  in  the  nature  of  a  summary  proceeding  to  be  contested  by  a  regu- 
lar suit  in  the  Civil  Court — Mayho  v.  Williams,  2  N.-W.  P.  H.  C.  R.,  268.  The  grant  must  be 
contested  in  the  Court  out  of  which  the  grant  issued,  and  it  must  be  contested  before  the  Court 
sitting  as  a  Court  of  Probate,  and  not  in  the  exercise  of  its  ordinary  civil  jurisdiction — Ihid,  p. 
274,  per  Turner,  Offg.  C.  J. 

The  examples  to  the  section  are  apparently  not  intended  to  be  exhaustive  and  the  Court 
would  act  upon  other  circumstances  which  show  that  it  would  be  expedient  or  equitable  that  a 
grant  should  be  revoked.  Thus,  where  an  executor  of  a  forged  or  revoked  will  obtains  probat«, 
or  a  minor  obtains  probate  on  the  suggestion  or  tacit  understanding  that  hp  is  of  full  age,  or  an 


S.  234.]  LIMITED    GRANTS.  299 

executor  obtains  probate  of  a  will  of  a  living  person  {In  the  Goods  of  Kopier,  1  Phill.,  83),  the 
probate  will  be  revoked  :  see  Coote's  Prob.  Pract.,  200  ;  Trimlestoivn  v.  Trimlestown,  3  Hagg., 
Ec.  R.,  243. 

In  Warren  v.  Kelso7i  [28  L.  J.  (P.  &  M.),  N.  S.,  124],  the  Court  of  Chancery  having,  after 
grant  made,  differed  from  the  Prerogative  Court  in  its  construction  of  the  will,  the  Court  of  Pro- 
bate revoked  the  grant  and  gave  a  fresh  one  to  the  peison  who  was  entitled  to  the  residuary  es- 
tate by  the  decision  of  the  Court  of  Chancery.  In  In  the  Goods  of  3Iorris  [2  Sw.  and  Tr.,  360, 
cited  in  Coote's  Prob.  Pract.,  201,]  administration  granted  to  the  elected  guardian  of  the  children 
of  the  intestate  was  recalled,  there  being  a  testamentary  guardian  who  had  not  renounced. 
Q'he  fact  of  the  person  to  whom  a  grant  of  prol)ate  of  letters  of  administration  has  been  made  be- 
coming of  unsound  mind  is  sufficient  ground  for  revoking  the  probate  (illustration  {h)),  but  the 
Indian  Acts  are  silent  as  to  what  shall  be  done  in  cases  where  there  aie  more  executors  than  one, 
and  one  of  them  has,  after  the  grant,  become  insane.  In  England,  in  Iji  the  Goods  of  Marshall 
(iCurt.,  297),  twoexecutors  had  been  appointed  by  the  testator,  and  one  of  them  applied  for  and 
obtained  probate  of  the  will,  power  being  reserved  for  the  other  to  come  in.  The  executor  who 
had  obtained  probate  became  of  unsound  mind  and  in  consec[uence  the  estate  could  not  be  dealt 
with.  The  other  executor  then  obtained  probate  imder  the  power  reserved  to  him  and  applica- 
tion was  made  to  have  the  probate  granted  to  the  lunatic  revoked.  The  Court  upon  such  appli- 
cation revoked  both  probates  and  granted  a  fresh  probate  to  the  sane  executor,  reserving  a  power 
of  making  a  like  grant  to  the  lunatic  upon  his  becoming  of  sound  mind  and  desiring  to  obtain 
the  same.  See  In  the  Goods  of  Phillips,  2  Add.,  335  ;  and  In  the  Goods  of  Newton,  3  Curt.,  428  ; 
In  //(  the  Goods  of  Ferrier  (1  Hagg.,  241),  the  tenant-for-life  having  assigned  his  interest  to  the 
remainderman  after  taking  administration  with  the  will  annexed,  the  grant  was  revoked  and 
fresh  administration  granted  to  the  remainderman. 

In  England  the  Court  never  revokes  a  grant  made  to  a  wrong  person  except  where  the  person 
having  the  right  to  the  grant  which  is  to  take  its  place,  asks  for  that  and  is  also  prepared  to  take 
it  at  the  same  time  that  he  makes  his  application  to  revoke — Coote's  Prob.  Pract.,  8th  Edn.,  191. 
Thus,  in  P?ii7K/;A- V.  .4 ?coc/:  (2  Lee  97),  where  a  husband  had  obtained  administration  to  the 
estate  of  his  deceased  wife  as  intestate,  and  two  wills  were  afterwards  produced,  the  Court 
refused  to  revoke  the  administration  until  one  of  the  wills  had  been  proved  to  be  good  in  law. 

In  England,  on  revoking  a  grant,  the  Court  requires  it  to  be  produced  and  delivered  to  the 
Registrar,  so  that  it  may  be  cancelled,  unless  this  be  impracticable,  as  where  the  person  to  whom 
the  grant  was  made  has  left  the  country  (Baker  v.  Russell,  1  Lee,  167),  or  cannot  be  found — In 
the  Goods  of  Langley,  2  Rob.,  407- 

Upon  the  revocation  of  letters  of  administration  which  have  been  lost,  an  undertaking  will 
be  required  from  the  person  to  whom  they  were  granted,  that  if  they  be  found  he  will  bring  them 
in,  and  that  they  will  not  be  acted  upon— 7»  the  Goods  of  Carr,  1  Sw.  and  Tr.,  111. 

In  certain  cases  the  Court  in  England  will  not  revoke  an  original  grant,  but  will  make  a  sub- 
sidiary grant,  as  where  a  sole  executor  becomes  a  lunatic,  in  which  case  a  new  grant  will  be  made 
to  the  committee  of  the  lunatic  for  his  use  and  benefit  until  he  shall  become  of  sound  mind,  or  if 
there  be  no  committee,  to  the  residuary  legatee.  So  also,  in  the  case  of  a  sole  administrator 
becoming  of  unsound  mind,  a  similar  grant  will  be  made — See  Coote's  Prob.  Pract.,  207  ;  In  the 
Goods  of  Binckes,  1  Curt.,  286  ;  see  s.  196,  supra. 

Costs. — Where  letters  of  administration  are  revoked,  the  administrator  will  not  get  his 
costs  of  an  administration-suit  instituted  by  him  with  knowledge  that  another  person  claimed 
to  administer — Houseman  v.  Houseman,  L.  R.  1.  Ch.  D.,  535. 

For  practice  on  revocation  in  England  see  Coote's  Prob.  Pract.,  13th  Edn.,  pp.  189-197. 

It  has  been  held  in  England  that  grants  may  be  revoked  for  the  following  causes  : — 

1.  Fraud. 

2.  Irregularity  in  obtaining  it. 

3.  Disappearance  of  the  administrator. 

4.  Assignment  of  interest. 

5.  Where  an  administrator  becomes  "  non  co7Hpos." 

6.  Where  it  was  alleged  that  deceased  left  no  widow  when  he  did  have  one. 

7.  Owing  to  illness  of  the  administrator  an  executor  who  has  proved  a  will  cannot  him- 

self take  steps  to  have  the  probate  revoked. — Re  Chamberlain,  1  P.  &  D.,  316. 

Where  a  general  grant  is  properly  made,  the  practice  is  against  revoking  it,  even  with  the 
consent  of  the  grantee,  unless  he  has  became  incapable  by  act  of  God,  mere  age  or  infirmity  not 
being  sufficient  grounds Goods  of  Morris,  2  Sw.  &  Tr.,  360. 

Where  a  general  grant  of  administration  is  properly  made,  the  practice  Ls  against  revoking 
it  even  with  the  consent  of  the  grantee,  unless  he  has  become  incapable  by  act  of  God  mere  age 
or  infirmity  not  being  sufficient  grounds In  the  goods  of  Morris,  2  Sw.  &  Tr.,  360. 
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The  Court  can  revoke  a  grant  if  an  administrator  has  disappeared Goods  of  Govett,  15 

tf.  D.,  8. 

Probate  or  administration  cannot  be  revoked  on  mere  ground  of  convenience. — Goods  of 
Loveday,  1900,  P.,  154  ;  hire  Colcough,  1902,  2  Ir.  Rep.,  499. 

Generally  speaking  the  Court  will  not  revoke  an  administration  which  has  been  outstand- 
ing for  a  considerable  time,  unless  weighty  reasons  be  shown Koster  v.  Sapte,  1  Curt.,  691. 

An  executor  who  has  proved  a  will  cannot  take  steps  to  have  the  probate  revoked.   He 
eannot  make  himself  the  instrument  of  the  destruction  of  a  will  which  it  is  his  duty  to  uphold 
—Goods  of  Chamberlain,  L.  R.,  1  P.  &  D.,  316. 

An  administrator  is  not  however  in  the  same  position  as  an  executor  inasmuch  as  the 
condition  of  his  bond  implies,  that  if  he  should  discover  that  the  deceased  left  a  will,  he 
ought  to  inform  the  Court  of  the  fact,  and  take  the  necessary  steps  to  have  the  grant  to  him 
levoked. 


PART  XXXI.* 

OF  THE  PRACTICE  IN  GRANTING  AND  REVOKING  PROBATES 
AND  LETTERS  OF  ADMINISTRATION. 

tricwudgi°?n°|rfnt:  235.     The  District  Judge  shall  have  jurisdiction 

ing  and  revoking  pro-     ii^    granting   and    revoking   probates    and    letters    of 
administration.  administration  in  all  cases  within  his  district. 

This  section  has  been  incorporated  as  s.  51  in  the  Probate  and  Administration  Act  (V  of 
1881). 

Komana  Soondury  Dassee  v.  Hurro  Lai  Shaha,  I.  L.  R.,  8  Cal.,  570. — A  presumptive  rever- 
sioner to  property  with  which  the  will  deals  has  a  sufficient  interest  in  the  property  to 
entitle  him  to  maintain  a  suit  in  respect  of  such  propertv  and  he  is  entitled  to  maintain  a  case 
for  the  revocation  of  i^rohnte.—Nabin  Chunder  Sil  v.  Bhobo  Sundari  Dabee,  1.  L.  R.,  6  Cal., 
460  •  (see  note  of  this  later  on  in  this  section).  See  also  Brojonath  Pal  v.  Dinomoni  Dasi,  2  C. 
L.  R.,  589. 

Goods  of  Monolmr  Mukerjce,  I.  L.  R.,  5  Cal.,  756. — Order  made  by  a  District  Judge  on  an 
application  for  probate  cannot  be  referred  for  opinion  of  the  High  Court.  But  the  High  Court 
will  under  certain  circumstances  entertain  such  an  application  as  a  Court  of  Concurrent 
Jurisdiction  under  s.  264.     See  Uma  Charnn  Das  v.  Miihtakeshi  Dasi,  I.  L.  R.,  28  Cal.,  p.  149. 

An  appeal  lies  to  the  High  Court  against  an  order  passed  by  a  District  Judge  or  District 
Delegate  granting  permission  to  an  executor  or  administrator  to  dispose  of  property  under 
s.  90,  of  Act  V  of  1881. 

Baljabai  v.  Sur  Asratibai,  I.  L.  R.,  17  Bom.,  686. — Where  on  an  application  to  a  District 
Judge  probate  is  refused  and  this  decision  is  reversed  by  the  High  Court,  it  is  the  dnt^v 
of   a  District  -ludge  to  issue  the  probate. 

See  also  Brajonath  Pal  v.  Dinomoni  Dassi,  2  C.  L.  R.  589 

Fatimunissa  Begum  v.  Hamza  All,  6  C.  L.  R.,  391. — A  District  Court  has  no 
jurisdiction  except  in  cases   within  Indian  Succession  Act  or   Probate  and  Administration  Act. 

See  Act  XXV  of  1838. 

Umtao  Chand  v.  Bindraban  Chand,  I.  L.  R.,  17  All.,  475. — An  appeal,  it  was  held, 
will  be  under  s.  10  of  Letters  Patent  of  the  High  Court  of  N.-W.  P.  from  the  judg- 
ment of  a  single  judge  in  appeal  from  an  order  of  a  District  Judge  granting  probate 
of  a  will  and  the  Bench  is  not  debarred  from  reconsidering  the  findings  of  fact  arrived 
in  the  judgment  under  appeal. 

A  grant  of  probate  must  be  contested  before  the  Court  out  of  which  it  issued  sitting  as  a 
Court    of   Probate,    and   not   in   the   exercise   of   its   ordinary    civil   jurisdiction.     And   the 

*  So  much  of  this  Part  and  Part  XXXll  as  relates  to  grants  of  probate  and  letters  of 
administration  with  the  will  annexed  and  Parts  XXXIII  and  XL  (both  inclusive)  so  far  as 
they  relate  to  an  executor  and  an  administrator  with  will  annexed  notwithstanding  s.  331  were 
made  by  s.  2  of  the  Hinrlu  Wills  Act  to  apply  to  Hindu,  &c.,  in  the  Lower  Provinces  of 
Bengal  and  in  the  towns  of  Madras  and  Bombay  but  see  s.  154,  of  Act  V  of  1881. 
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fact  that  a  grant  is  contested  on  the  ground  of  the  execution  of  the  will  having  been  • 
obtained  by  fraud  will  not,  it  has  been  held,  deprive  the  District  Court,  as  a  Court  of 
Probate,  of  Jurisdiction  to  determine  an  application  to  revoke  the  probate — Mayho  v. 
Williams,  2  N.-W.  P.  H.  C.  R.,  268.  In  In  re  Bhobosoonderi  Dabee  (I.  L.  R.,  6  Cal.,  460), 
however,  Whitk,  J.,  made  the  following  remarks  : — "The  only  grounds  upon  which  probate 
can  be  impeached  in  a  Civil  Court  are  those  stated  in  s.  44  of  the  Evidence  Act, — viz., 
that  the  probate  was  granted  by  a  Court  not  competent  to  grant  it,  or  that  it  was 
obtained  by  fraud  or  collusion,  which  means  fraud  or  collusion  upon  the  Court,  and 
perhaps  also  fraud  upon  the  person  disinherited  by  the  will  (Barnesly  v.  Powel,  1  Ves.  Sen. 
1 19,  284) ;  but  it  cannot  be  shown  that  the  will  was  never  executed  by  the  testator  or  was 
procured  by  a  fraud  practised  upon  him." 

Section  44  of  the  Evidence  Act  (I  of  1872),  is  as  follows  : — "Any  party  to  a  suit  or  other 
proceeding  may  show  that  any  judgment,  order,  or  decree,  which  is  relevant  under  s.  40,  41, 
or  42,  and  which  has  been  shown  by  the  adverse  party,  was  delivered  by  a  Court  not  competent 
to  deliver  it,  or  was  obtained  by  fraud  or  collusion." 

The  jurisdiction  in    granting  probates  and  letters  of    administration  under  this   section 

in  Assam  is  vested,    not   in    the    Deputy    Commissioner,  but  in  the    Judicial  Commissioner 

Thakoor  Kristo  Surma   v.   Bnsoodeb  Ghoshamee,   12   W.   R.,  424. 

LimHatioii. — The  Limitation  Act  does  not  apply  to  applications  for  probate  or  letters 
of  administration — In  re  Ishan  Chunder  Roy,  T.  L.  R.,  6  Cal.,  707;  (s.c. ),  8  C.  L.R.,  52  , 
Govindchand  Gossami  X .  Bunjun  Money  Dossee,  6  C.  L.  R.,  345;  (s.c),  I.  L.  R.,  6  Cal.,  60  ; 
Kashi  Chvndra  Deh  v.  Gopi  Krishna  Deb,  I.  L.  R.,  19  Cal.,  48.  Probate,  however,  cannot  be 
granted  until  the  expiration  of  seven  clear  days  from  the  testator's  death,  s.  258,  infra, 
and  s.  80  of  Act  V  of  1881.  But  letters  of  administration  with  the  will  annexed  maybe 
granted   within    that  time — In    the  Goods  of  Willson,   I.    L.    R.,  1   Cal.,    149. 

235A.     The  High  Court  may,  from  time  to  time,  appoint  such  judicial 
officers  within  any  district  as  it  thinks  fit,  to  act  for 
deiegat^e   of   Distr^t     the  District  Judge  as  delegates,  to  grant  probate,  and 
nonlonte°ntioSs  cSS     Jetteis  of  administration  in  non-contentious  cases  with- 
in such  local  limits  as  it  may  from  time  to  time  prescribe  : 

Provided  that,  in  the  case  of  High  Courts  not  established  by  Eoyal  Char- 
ter, such  appointment  be  made  with  the  previous  sanction  of  the  Local 
Government. 

Persons  so  appointed  shall  be  called  '  District  Delegates.' 

This  section,  which  is  s.  52  in  the  Probate  and  Administration  Act  (V  of  1881),  has  been 
added  after  s.  235  by  s.  2  of  the  District  Delegates  Act  (VI  of  1881). 

Kunjo  Behari  Gossami  v.  Hem  Chunder  Lahiri,  I.  L.  R.,  25  Cal.,  340. — An  application  was 
made  for  probabte  to  a  District  Judge  who  transferred  it  to  a  Subordinate  Judge  whose  juris- 
diction was  contested.  Held  that  case  came  within  scope  of  s.  23,  sub-s.  2,  cl.  8  of  Bengal  North. 
West  Provinces  and  Assam  Civil  Court  Act  (XII  of  1877)  and  that  sub-Judge  had  jurisdiction. 

236.     The  District  Judge  shall  have  the  like  powers  and  authority  in  re- 
lation to  the  granting  of  probate  and  letters  of  adminis- 
po^ers'^^as*  to^**fhl     tration,  and  all  matters  connected  therewith,  as  are  by 
ISd'^aifmin^stration.^^     ^^^    vested    in  him   in   relation   to  any  civil  suit   or 

proceeding  in  his  Court. 

This  section  is  incorporated  as  s.  53  in  the  Probate  and  Administration  Act  (V  of  1881). 

Khettrarnoni  Dcsi  v.  Shyama  Ch.  Kundu,  I.  L.  R.,  21  Cal.,  p.  539. — Section  86  read  with 
s.  53  of  Act  V  of  1881  only  allows  of  an  appeal  to  the  High  Court  in  cases  in  which  an 
appeal  is  allowable  under  the  Code  of  Civil  Procedure.  No  appeal  therefore  lies  against 
an  order  refusing  to  make  a  person  opposing  probate  a  draft  to  an  application  for  probate. 

Gerindra  Kumar  Das  Gtipta  v.Majeswari  Boy,  I.  L.  R.,  27  Cal.,  p.  " — Judicial  Commissioner 
refused  to  amend  a  clerical  error  in  a  probate  issued  by  his  predecessor.  Held  no  appeal  lay 
yet  High  Court  might  deal  with  case  under  s.  622,  C.  P.  Code. 

Where  an  application  for  probate  has  been  refused  by  the  District  Judge,  and  on  appeal  to 
the  High  Court  the  will  is  held  to  be  proved,  it  is  the  duty  of  the  District  Judge  to  issue  the  pro- 
bate— Bayabai  v.  Sarasvalabai,  I.  L.  R.,  17  Bom.,  686. 
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By  s.  25  of  the  English  Probate  Act  (Statute  20  and  21  Vict.,  c.  77),  it  was  enacted  : — 

"The  Court  of  Probate  shall  have  the  like  powers,  jurisdiction,  and  authority  for  enforc- 
ing the  attendance  of  persons  required  by  it  as  aforesaid,  and  for  punishing  persons  failing, 
neglecting  or  refusing  to  produce  deeds,  evidences,  or  writings,  or  refusing  to  appear  or  to 
be  sworn,  or  guilty  of  contempt,  and  generally  for  enforcing  all  orders,  decrees  and  judgments 
made  or  given  by  the  Court  under  this  Act  and  otherwise  in  relation  to  the  matters  to  be 
inquired  into  and  done  under  this  Act,  as  are  by  law  invested  in  the  High  Court  of  Chancery 
for  such  purposes  in  relation  to  any  suit  or  matter  dejiending  in  such  Court." 

That  section  of  the  English  Act  was  held  not  to  constitute  an  order  of  the  Probate  Court 
for  payment  of  money  a  charge  on  land  within  Statute  1  and  2  Vict.,  c.  ]  10,  s.  13 — Pratt  v. 
Bull,  i  DeG.  J.  and  Sni.,  141. 

In  Crispin  v.  Cumano  (L.  R.,  1  P.  and  D.,  022),  an  order  was  made  in  a  testamentary  suit 
on  the  defendant,  both  as  executor  of  the  original  defendant  and  as  being  himself  a  party,  to 
pay  the  taxed  costs.  The  costs  not  having  been  paid  within  the  time  appointed,  and  the 
defendant  being  abroad  a  writ  of  sequestration  issued  against  his  ;eal  and  personal  estate.  A 
large  amount  of  stock  was  standing  in  the  books  of  the  Bank  of  England  to  the  credit  of  the 
defendant  as  executor  of  the  original  defendant  in  the  suit,  and  a  dividend  was  due  thereon. 
It  was  held  that  the  Court  of  Probate  had  no  authorit}-  to  make  an  order  upon  the  Bank 
(without  its  assent)  to  pay  over  the  dividends  to  the  sequestrators. 

237 .     The  District  Judge  may  order  any  person  to  produce  and  bring  into 
Court  any  paper  oi-  writing  being  or  purporting  to  be 
o^^r'^a'ny^'person^^o     testamentary,  which  may  be  shown  to  be  in  the  pos- 
produce testamentary     session  or  under  the  control  of  such  person  ;  and  if  it 
papers.  ^^  ^^^  shown  that  any  such  paper  or  writing  is  in  the 

possession  or  under  the  control  of  such  person,  but  there  is  reason,  to  believe 
that  he  has  the  knowledge  of  any  such  paper  or  writing,  the  Court  may  direct 
such  person  to  attend  for  the  purpose  of  being  examined  respecting  the  same  ; 
and  such  perp^on  shall  be  bound  to  answer  such  questions  as  may  be  put  to  him 
by  the  Court,  and,  if  so  ordered,  to  produce  and  bring  in  such  paper  or  writing, 
and  shall  be  subject  to  the  like  punishment  under  the  Indian  Penal  Code  in  case 
of  default  in  not  attending  or  in  not  answering  such  questions  or  not  bringing 
in  such  paper  or  writing,  as  he  would  have  been  subject  to  in  case  he  had  been 
a  party  to  a  suit  and  had  made  such  default,  and  the  costs  of  the  proceeding 
shall  be  in  the  discretion  of  the  Judge. 

This  section  has  been  incorporated  as  s.  54  in  the  Probate  and  Administraton  Act  ,V  of 
1881). 

As  to  penalties  see  Chap.  X  of  the  Indian  Penal  Code  (Act  XLV  of  I860)— See  s.  26  of  the 
English  Probate  Act  of  1857  (20  and  21  Vict.,  c.  77).  And  also  Coote's  Probate  Practice, 
13th  Edn.,  pp.  232,  485,  486,  233,  269. 

Goods  of  Balkrishna  Ganpatji,  1  Bom.,  114. — The  Court  on  application  of  one  who  is  next- 
of-kin  of  a  deceased  Hindu  ordered  a  person  in  possession  of  an  alleged  will  of  the  deceased  to 
bring  in  and  deposit  the  same  with  the  officer  of  Court  for  the  purpose  of  being  inspected  and  a 
copy  thereof  taken  by  the  applicant. 

Daya  Bhai  Tapidas  v.  Damodardas  Tapidas,  I.  L.  R.,  21  Bom.,  75.— The  appellant  cited 
the  respondent  who  was  the  executor  of  one  Tulsidas  Narajdas  to  bring  in  and  prove  his  tes- 
tators will.  The  Division  Court  ordered  respondent  to  lodge  will  in  Court  and  to  take  out 
probate  but  directed  appellant  to  pay  half  the  costs  of  obtaining  probate.  Held  on  appeal 
that  the  fund  primarily  liable  to  the  costs  of  probate  was  residuary  estate,  etc. 

In  the  Goods  of  Newton,  8  B.  L.  R.,  Ap.  76. — The  testator  died  in  Calcutta  leaving  a  will 
whereof  he  appointed  .4,  B,  C,  and  D  executors.  D,  the  mother  of  the  testator  had  carried  on 
a  business  in  partnership  with  the  testator  in  Calcutta  and  a  considerable  portion  of  the  testa- 
tor's estate  was  in  India.  A  renounced  probate  and  the  will  was  proved  in  England  by  B  and 
C  who  sent  out  an  exemplification  for  the  purpose  of  a  grant  in  India.  In  an  application  by 
D  for  an  order  directing  agents  of  B  and  C  to  bring  in  the  exemplification. 

Held  that  the  exemplification  was  an  instrument  which  the  Court  would  order  to  be 
produced  under  s.  237. 
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238.  The  proceedings  of  the  Court  of  the  District  Judge  in  relation  to 

the  granting  of  probate  and  letters  of  administration 
Drstrict^Judgefcourt  shall  except  as  hereinafter  otherwise  provided,  be 
^H®idm°iSis?raUon^^^     regulated  so  far  as  the   circumstances  of  the  case   will 

admit  by  the  Lode  ot  Civil  rrocedure. 

This  section  has  been  incorporated  as  s.  55  in  the  Probate  and  Administration  Act  (V 
of  1881). 

Mr.  Stokes,  in  his  Commentary  on  the  Succession  Act,  expresses  an  opinion  that,  having 
regard  to  definition  of  'District  Judge'  in  s.  3  supra,  as  "the  Judge  of  a  principal  Civil  Court 
of  original  jurisdiction,"  this  section  apjilies  to  proceedings  of  High  Courts  in  their  testa- 
mentary and  intestate  jurisdiction  and  that  their  proceedings  also  must  be  regulated  bv 
the  Code  of  Civil  Procedure  in  matters  relating  to  the  granting  of  probates  and  letters  of 
administration.  There  does  not  appear  to  have  been  any  decision  upon  the  question.  By 
the  rules  however,  of  the  High  Court,  Calcutta,  it  was  provided  that  the  procedure  in  ail 
cases,  which  should  be  bi'ought  before  the  Court  in  the  exercise  of  its  original  testamentary 
and  intestate  jurisdiction,  should  be  regulated  as  far  as  the  circumstances  of  the  case  admit,  by 
t5ie  rules  of  procedure  laid  down  in  the  Indian  Succession  Act  of  1865,  whether  the  Act  itself 
applies  to  the  case  or  not;  and  to  cases  in  which  such  rules  are  inapphcable,  the  procedure 
should  be  regulated  by  the  Civil  Procedure  Code — Rule  65,  Belchambers's  Rules  and  Orders, 
p.  89  ;  see  Umrcio  Chand  v.  Bindrabrai,  I.  L.  R.,  17  All.,  475. 

An  order  made  by  a  District  Judge  on  an  application  for  probate  not  being  a  final  order 
no  reference  for  the  opinion  of  the  High  Court  upon  such  application  can  be  made  under  s. 
617  of  the  Civil  Procedure  Code. — In  the  ^natter  of  Monolmr  Mookerjee.  I.  L.  R.,  5  Cal  756  • 
(s.  c),  6  C.  L.  R.,  228. 

Yeshvxmt  v.  Shankur,  I.  L.  R.,  17  Bom.,  388. — The  Court  has  got  power  to  appoint  a  re- 
ceiver under  this  section. 

Protap  Chunder  Shuha  v.  Kali  B.  Skahn,  4  C.  VV.  N.  600. — Held  that  s.  55  of  Act  V  of 
1881  and  not  s.  83  applied  to  a  case  of  revocation  of  probate. 

Sheik  Azirfi  v.  C.  Nath  Namdas,  8  C.  W.  N.  748. — An  application  under  s.  50  of  Act 
V  of  1881  must  be  located  under  ss.  55  and  83  as  a  suit  and  when  such  suit  is  dismissed  on  the 
ground  that  the  applicant  had  no  Incus  standi  such  decision  amounts  to  a  decree  and  an  appeal 
Ses  to  the  High  Court  against  such  decree. 

239.  Until  probate  be  granted  of  the  will  of  a   deceased  person,  or  a 

administrator  of  his  estate  be  constituted,  the  District 
trict^jSdp'?i?tointer-  Judge,  within  whose  jurisdiction  any  part  of  the  prop- 
ofpro°perty^''°*^''"°''     ^^^y  °^'    ^^^  deceased  person  is  situate,  is  authorized 

and  required  to  interfere  for  the  protection  of  such  pro- 
perty at  the  instance  of  any  person  claiming  to  be  interested  therein,  and  in 
all  other  cases  where  the  Judge  considers  that  the  property  incurs  any  risk 
of  loss  or  damage  ;  and  for  that  purpose,  if  he  shall  see  fit,  to  appoint  an  officer 
to  take  and  keep  possession  of  the  property. 

This  section  is  not  incorporated  in  the  Probate  and  Administration  Act  (V  of  1881). 

Yeshivant  B.  Phnharpakar  v.  S.  Bamchnndra,  I.  L.  R.,  17  Bom.,  388. — Held  that  the  High 
Court  has  power  to  appoint  a  receiver  in  a  testamentary  suit  (see  EngUsh  cases  cited  herein) 
Native  Christians  are  exempt  from  this  section.     See  Act  VII  of  1901. 

In  cases  to  which  the  Indian  Succession  Act  applies,  the  District  Judge  in  whose  jurisdic- 
tion anj'  property  of  a  deceased  person  is  situate,  is  authorized  and  required  under  this  section 
until  probate  is  granted  of  the  will  of  the  deceased  person,  or  an  administration  of  his  estate 
granted,  to  interfere  for  the  protection  of  such  property  at  the  instance  of  any  person  claim- 
ing to  be  interested  therein,  and  in  all  other  cases  where  the  Judge  considers  that  the  property 
incurs  any  risk  of  loss  or  damage  ,  and  for  that  purpose,  if  he  shall  see  fit.  he  may  appoint  an 
officer  to  take  and  keep  possession  of  the  property.  The  person  so  appointed,  however,  is 
not  a  legal  representative,  and  cannot  institute  or  defend  a  suit  {see  Act  II  of  1874,  s.  64,  and 
also  see  Regimental  Debts  Act,  infra,  56  Vict.,  c.  5).  He  is  appointed  to  take  and  keep 
possession  of  the  property. 

Under  the  provisions  of  s.  64,  of  Act  II  of  1874,  the  District  Judge  has  certain  powers  as 
making  payments  and  these  cannot  be  questioned.     See  also  s.  18,  of  Act  II  of  1874. 
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240.  Probate  of  the  will  or  letters  of  administration  to  the  estate  of  a 

deceased  person  may  be  granted  by  the  District  Judse 

Probate  or  adminis-  j       ,i  i     r  i  ■     /->       ^     r    i     i     ii  u  T- 

trationmay  be  grant-     under  the  seal  01  his  Court.  IT  it  shall  appear  by  a  peti- 

v^hen  ?estafor ''or^f n-  tion,  verified  as  hereinafter  mentioned,  of  the  person 
testate  at  his  death  applying  for  the  same,  that  the  testator  or  intestate,  as 
or  any  property  with-  the  case  may  be,  at  the  time  of  his  decease,  had  a  fixed 
in  the  jurisdiction.  place  of  abode,  or  any  property,  moveable  or   immove- 

able within  the  jurisdiction  of  the  Judge. 

This  section  has  been  incorporated  as  s.  56  in  the  Probate  and  Administration  Act  (V  of 
1881). 

In  the  matter  of  Rose  LearmotUh,  I.  L.  R.,  24  Mad.,  120. — The  High  Court  of  Madras  has 
no  jurisdiction  to  grant  probate  of  a  will  of  a  testator  or  Administration  of  the  estate  of  an 
intestate  who  did  not  dwell  and  who  did  not  have  assets  within  the  limits  of  the  presidency. 

R.  Bhadur  Singh  v.  M.  R.  Koer,  4  C.  L.  R.,  498. — Tt  was  held  that  there  was  jurisdiction 
when  the  property  alleged  by  the  petition  to  have  been  situate  within  the  jurisdiction  of  the 
Judge  should  have  been  in  his  possession  at  the  time  of  death.  See  also  In  matter  oi  Hurro 
Lull  Shdha,  I.  L.  R.,  8  Cal.,  570. 

Fardunji  Aspandiarji  y.  Navajbai,  T.  L.  R.,  17  Bom.,  689. — A  District  Judge  cannot 
grant  administration  to  estate  of  a  Parsi  who  had  not  at  the  time  of  his  death  a  fixed  place  of 
abode  or  any  property  within  his  district. 

Bhauras  v.  Lakshmihai,  I.  L.  R.,  20  Bora.,  p.  607. — Under  s.  56  of  Act  V  of  1881  a  District 
Judge  has  jurisdiction  to  grant  probate  of  a  will  executed  out  of  British  India  by  a  person 
not  a  British  subject  if  the  testator  had  at  time  of  his  death  property  within  the  jurisdiction 
of  the  Judge. 

241.  When  the  application  is  made  to  the  Judge  of  a  district  in  which 

„„  ,.     ..       .       the  deceased  had  no  fixed  abode  at  the  time  of  his  death, 

AVhen  application  is..  .  fiTi  c  ^ 

made  to  the  Judge  of     it  shall  be  m  the  discretion  of  the  Judge  to  refuse    the 

deceased  had^no^fixed     application,  if  in  his  judgment  it  could  be  disposed  of 
^^°^®-  more  justly  or  conveniently  in  another  district,    or, 

where  the  application  is  for  letters  of  administration  to  grant  them  abso- 
lutely or  limited  to  the  property  within  his  own  jurisdiction. 

This  section  has  been  incorporated  as  s.  57  in  the  Probate  and  Administration  Act  (V  of 
1881). 

See  I.  L.  R.,  20  Bom.,  p.  607,  cited  under  s.  240. 

[241  A.     Probate  and  letters  of  administaation  may,  upon  application 

for  that  purpose  to  any  District  Delegate,  be  granted 

of'adminit t r  l^tTon     by  him  in  any  case  in  which  there  is  no  contention  if  it 

D^ie  ate^"^^"*^^    ^^     appears  by  petition  (verified  as  hereinafter  mentioned) 

that  the  testator  or  intestate,  as  the  case  may  be,  at 
the   time  of  his  death,  resided  within  the  jurisdiction  of  such  Delegate.] 

This  section  has  been  added  by  s.  3  of  the  District  Delegates  Act  (VI  of  1881).  It  also 
forms  s.  58  in  the  Probate  and  Administration  Act  (V  of  1881). 

See  also  s.  253.4,  253£  and  ss.  73  and  74,  Act  V  of  1881. 

242.  Probate  or  letters  of  administration  shall  have  effect  over  all  the 

propertv  and  estate,  m.oveable  or  immoveable,  of  the 
pro^^te  ^or  letters  of  deceased,  throughout  the  province  in  which  the  same 
administration.  -^   j-^^    are-=See  Act  XI I  ^ of  1891,    Sched.  II,  PL   I] 

granted,  and  shall  be  conclusive  as  to  the  representative  title  against 
all  debtors  of  the  deceased,  and  all  persons  holding  property  which  belong* 
to  him,  and  shall  afford  full  indemnity  to  all  debtors  paying  their  debts  and 
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all  persons  delivering  up  such  property  to  the  person  to  whom  such  probate  or 
letters  of  administration  shall  have  been  granted. 

[Provided  that  probate  and  letters  of  administration  granted  by  a  High 
Court  after  the  first  day  of  April,  1875,  shall,  unless  otherwise  directed  by  the 
grant,  have  like  effect  throughout  the  whole  of  British  India.] 

Provided  that  probates  and  letters  of  administration  granted 

(a)     by  a  High  Court;  or 

(6)  by  a  District  Judge  where  the  deceased  had  hi&  fixed  place  situate 
within  the  jurisdiction  of  such  Judge,  and  such  Judge  certifies  that  the  value 
of  the  property  and  estate  affected  beyond  the  limits  of  the  Province  doea 
not  exceed  ten  thousand  rupees  shall,  unless  otherwise  directed  by  the  grant, 
have  like  effect  throughout  the  whole  of  British  India. 

This  section,  as  amended  by  Act  XIII  of  1875  and  read  with  Act  Hot  1877,  has  been  in- 
corporated,  with  slight  additions  in  the  proviso,  as  s.  59  in  the  Probate  and  Administration 
Act  (V  of  1881). 

The  proviso  in  brackets  has  been  added  by  Act  XIII  of  1875,  s.  2. 

The  expression  '  High  Court  '  in  this  section  shall  mean  and  be  deemed  always  to  have 
meant — "(a)  a  High  Court  for  the  time  being  established  under  24  and  25  Vict.,  c.  104; 
(6)  the  Chief  Court  of  the  Punjab  ;  (c)  the  Court  of  the  Recorder  of  Rangoon" — Act  II  of 
1877,  s.  1. 

This  last  proviso  was  added  by  Act  VIII  of  190.3. 

See  In  re  Komallochun  Duti  v.  NiliuUun  Mundle,  I.  L.  R.,  4  Cal.,  360. — The  grant  of 
probate  is  the  decree  of  a  Court,  which  no  other  Court  can  set  aside,  except  for  fraud  or  want  of 
jurisdiction. 

Where  it  has  been  alleged  that  probate  has  been  wrongly  granted,  the  proper  course  to  be 
pursued  is,  to  apply  to  the  Court  which  granted  the  probate  to  revoke  the  same. 

Procedure  upon  such  application  discussed. 

Semble. — A  person  interested  by  assignment  in  the  estate  of  the  deceased  may,  where  a 
will  has  been  set  up  and  proved  at  variance  to  his  interests  apply  for  the  revocation  of  pro- 
bate of  the  will  so  set  up.  The  case  of  Baijnath  Skahai  v.  Despatty  Singh,  I.  L.  R.,  2  Cal., 
208,    explained  and  distinguished.    See  also  Goods  of  Shamachurn  Mullick,  I.  L.  R.,  1  Cal.,   32. 

See  also  Kurrutulain  Bahadoot  N.  Abbas  Hcissun  Khan,  I.  L.  R.,  33  Cal.,  116,  as  to 
effect  of  s.  .59,  Act  V  of  1881. 

By  Rule  765  of  Belchamber's  Rules  and  Orders  where  an  unlimited  grant  is  applied  for 
an  uiidertaking  has  to  be  given  to  pay  additional  duty. 

As  to  forms  of  petition  see  Administration  Practice  in  India. 

See  also  Rule  7(i7  of  Belchamber's  Rules  and  Orders  as  to  ccitificates  to  the  suit  in  cases 
of  unlimited  grants  (Rule  cited  under  s.  242.4). 

In  In  the  Goods  of  Shnma  Churn  Mullick  (I.  L.  R.,  1  Cal.,  32)  where  the  testator  died  in  1872, 
leaving  a  will  dated  20th  November  1865,  and  left  property  within  the  local  jurisdiction  of  the 
High  Court  at  Calcutta  and  also  within  the  local  jurisdiction  of  the  High  Court  at  Bombay, 
probate  wf.s  granted  to  the  exechtors  as  to  the  property  situate  in  Calcutta.  An  application 
was  subsequently  made  by  the  executors  for  a  grant  of  probate  limited  to  the  property  in 
Bombay,  and  a  certificate  under  s.  3  of  Act  XIII  of  1875  (s.  242A  of  this  Act)  was  asked 
for  The  Court  held  thut  it  was  not  empowered,  under  Act  XII  of  1875,  to  grant  probate 
limited  to  property  in  any  province  or  presidency.  Again,  in  a  reference  under  the  Court 
Fees  Act,  it  was  held  that  except  under  special  circumstances  letters  of  administration  to 
the  estate  of  a  deceased  Hindu  must  be  taken  out  in  I'espect  of  the  immovable,  as  well  as  the 
movable,  property  forming  part  of  the  estate,  and  duty  paid  on  the  value  of  the  whole. 

In  the  Goods  of  Grish  CMuider  Mttter,  I.  L.  R.,  G  Cal.,  483  ;  (s.  c),  7  C.  L.  R.,  .593.— (In  the 
reports  of  this  case  the  earlier  cases  on  tlie  subject  will  be  found  collected.)  But,  in  the  High 
Court,  Calcutta,  after  the  first  day  of  April  1875,  all  grants  of  probate  or  letters  of  administra- 
tion under  the  Succession  Act  of  1865,  and  ;-ill  giants  of  probate  or  letters  of  administration  with 
the  will  annexed  under  the  Hindu  Wills  Act.  1870,  shall,  unless  otherwise  ordered,  be  drawn  up 
by  the  Registrar  with  effect  limited  to  the  province  of  Bengal — Belchambers'  Rules  and 
Orders,  No.  701,  p.  280,  dated  the  21st  June,  1875      As  to  probates  and  letters  of  administra- 
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tion  ^ranted  in  respect  of  est.ites  of  Hindus,  see  the  I'robatc  and  Administration  Act  (V  of 
188  iT,   s.  59,  Tpost. 

Goods  oj  Ram  Chand  Seal,  I.  L.  R.,  5  Cal.,  2. — If  Hindus  take  out  letters  of  adminis- 
tration at  all  they  must  take  out  general  letters. 

Goods  of  Comur  S.  K.  Ghosaul,  I.  L.  R.,  10  Cal.,  551:. — Under  circumstances  reported  in 
this  case  the  Court  directed  administration  limited  to  Government  securities  and  cash. 

Behary  Lall  Sandyal  v.  Juggo  Mohun,  I.  L.  R.,  4  Cal.,  1. — Upon  a  bond  fide  application 
for  probate  it  is  not  the  province  of  the  Court  to  go  into  questions  of  title  wil  h  reference  ti» 
the  property  of  which  the  will  purports  to  deal  with. 

In  re  Haji  Ismail  Haji  Abdulla,  I.  L.  R.,  fi  Bom,  452. — In  cases  not  goveinTa  by  Succes- 
sion Act,  probates,  etc.,  granted  by  the  High  Court  of  Bombay  in  respect  of  Hindus, 
etc.,  not  usually  designated  British  subjects,  take  effect  only  and  can  only  be  granted 
for  the  purpose  of  recovering  debts  and  securing  debtors  paying  the  same. 

Cutchi  Menons  are  not  Hindus  within  the  meaning  of  s.  2  of  the  Hindu  Wills  Act 
and  therefore  probate  cannot  be  granted  to  take  effect  throughout  British  India. 

In  re  Thaker  M.  Dharamsey,  I.  L.  R.,  6  Bom.,  460. — Probate  limited  to  part  of  an  estate 
cannot  be  granted  where  whole  estate  rests  in  executor  under  s.  179. 

Raji  Ranchod  Naik  v.  Vishnu  R.  NaiJc,  I.  L.  R.,  9  Bom.,  241. —  Held  that  District  Judge 
of  Thana  had  jurisdiction  to  grant  probate  of  a  will  executed  on  28th  October,  1881,  by  a  Hindu 
woman  in  the  town  of  Bombay  devising  immovable  property  situated  in  Thana. 

Prior  to  the  Hindu  Wills  Act,  a  grant  of  probate  of  the  will  of  a  Hindu,  conferred 
no  title  upon  the  executor.  It  was  evidence  of  the  executor's  title,  so  far  only  as  a  decree 
of  the  Court  granting  it  would  be,  namely, — between  the  parties  and  those  privy  to  the  suit 
in  which  the  decree  is  made — Sharo  Bihi  v.  Baldeo  Das,  1  B.  L.  R.,  (0.  C),  24.  See  now 
the  Probate  and  Administration  (Act  V  of  1881). 

In  In  the  Goods  of  Bihi  M^itra  {\  Morton's  Rep..  75),  Pell,  C.  J.,  said  :  "  In  granting 
administrations  to  native  estates,  the  interference  of  the  Courts  originally  proceeded  upon 
the  supposition  of  the  consent  of  the  parties  interested:'"  And  ii\  In  the  Goods  of  Moonshee 
Eossein  AH  (Fulton's  Rep.,  339-40),  he  said  :  "  The  power  of  this  Court  to  grant  probates  and 
administrations  in  native  estates,  where  there  is  property  within  the  local  jurisdiction,  has  of 
late  been  expressly  recognized."  See  In  the  Goods  of  Sumboo  Chunder  Mitter,  1  Taylor  and 
Bell,  39-40  ;  Mohar  Ranee  Peishwa  v.  E.  I.  Co.,  ib.,  290. 

Upon  an  application  for  probate,  as  long  as  it  is  made  bond  fide,  it  is  not  the  provmce 
of  the  Court  to  go  into  questions  of  title  with  reference  to  the  property  of  which  the 
will  purports  to  dispose — Behary  Lall  Sandyal  v.  Juggo  Mohun  Gossain,  I.  L.  R.,  4 
Cal.,  1  ;  (s.  c),  2  C.  L.  R.,  422;  see  Jogesh  Chtinder  Chuckerbutty  v.  Umatara  Debya. 
2  C.  L.  R.,  577;  Nanu  Koer  v.  Somirun  Thakur,  8  C.  L.  R.,  287.  A  grant  of  probate 
as  pointed  out  in  that  case  by  Garth,  C.  J.,  does  not  confer  upon  the  executor  anv 
title  to  property  which  his  testator  had  no  right  to  dispose  of.  It  only  perfects  the 
representative  title  of  the  executor  to  the  property  which  did  belong  to  the  testatoi 
and  over  which  he  had  a  disposing  power — See  In  re  Nobodoorga,  7  C.  L.  R.,  387. 

Under  s.  188,  supra,  probate  establishes  the  will  from  the  death  of  the  testator. 

If  an  application  for  probate  is  unopposed,  proof  of  the  execution  of  the  will  is  suflicien 
to  warrant  a  grant  of  probate,  it  being  of  importance  that  the  testator's  estate  should  b( 
represented  as  speedily  as  possible,  and  the  grant  not  being  irrevocable —  In  re  Nobodoorga 
7  C.  L.  R.,  387;  see  In  re  Shustee  Churn  Pattuck,  23  W.  R.,  103  ;  Obhoy  Churn  Mustafi  v 
IJma  Churn  Mustafi,  1  C.  L.  R.,  362.  Ruvji  Ranchod  v.  Vishnu  Ranchod,  I.  L.  R.,  9  Bom. 
241.  In  all  cases,  however,  where  an  application  is  made  for  probate,  the  District  Judg( 
or  District  Delegate  may,  if  he  thinks  proper,  examine  the  petitioner  in  person,  upon  oatl 
or  solemn  affirmation,  and  also  require  further  evidence  of  the  due  execution  of  tbt 
will,  and  issue  citations  calling  upon  all  persons  claiming  to  have  any  interest  in  tli( 
estate  of  the  deceased  to  come  in  and  see  the  proceedings  before  the  grant  of  probate 
8.  250,  iw/ro  (as  amended  by  s.  9  of  Act  VI  of  1881)  and  Act  V  of  1881,  s.  69.  Any  persoi 
who  would  be  entitled  to  apply  for  the  revocation  of  probate  would  also  be  entitled  upon  ; 
general  citation  to  come  in  and  oppose  the  grant  of  probate — See  notes  to  s.  234. 

Section  188  is  not  now  embodied  in  the  Hindu  Wills  Act ;  see  s.  154  of  the  Probate  an( 
Administration  Act  (V  of  ISSH.  in  which,  however,  it  is  incorpo'ated  as  s.  5 — See  s.  188 
aupra,  and  notes  thereto. 

Grants  of  letters  of  admmistration  to  an  Administrator-General,  it  was  held,  are  not  affect 
ed  by  Act  XIII  of  1875,  and  as  to  this  see  following  : — 

1.  Goods  of  Hewson,  I.  L.  R.,  4  Cal.,  770. 

2.  S.  23A,  Act  II  of  1874. 
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3.     Rule  764,  Belchamber's  Rules  and  Orders. 
As  to  on  what  matters  a  gra?tt  is  conclusive- 

1.  P'obate  affords  "  primd  facie  "  but  not  conclusive  evidence  of  the  domicile  of  the 

deceased.     {Barnes  v.  Hacon,  18  C.  T>.,  347  ;  Bradford  v.  Young,  26  C.  D.,  656.) 

2.  Probate  is  conclusive  as   to  due  execution  of  the  will  according  to  the  law  of  the 

country  where  it  was  proved,  and  to  the    appointment  of  execntov— Whicker  v 
Hume,  7  H.  L.  C,  124  ;  Griffiths  v.  Hamilton,  12  Ves.,  298. 

Where,  however,  proceedings  are  non-continuous  the  grant  is  not  conclusive— iono  v 
Wakelir.g,  Beav.,  400  :  De  Pentiy  v.  Christee  (1891)  2  Ch.  63. 

Although  as  above  stated  above  sentence  of  the  proper  Court  of  Probate  is  conclusive  evi- 
aence  on  the  point  tried,  it  is  not  so  as  to  a  colatteral  matter :  e.g.,  letters  of  administration  to  a 
woman  is  not  proof  that  she  is  not  in  fact  the  wife  of  B.  In  fact  it  has  been  held  that  letters  of 
administration  are  not  even  primd  facie  evidence  that  the  man  is  dead. — Thompson  v.  Donald- 
fan,  3  Esp.,  63  ;  Moores  v.  De  Bernalis,  1  Russ.,  306. 

242A.*   (1)  Where  probate  or  letters  of  administration  has  or  have 

Transmission  to     ^^^^  granted  by  a  High  Court  or  District  Judge  with  the 

other  High  Courts  of     efEect  referred  to  in  the  proviso  to  section  242,  the  High 

under  ^proviso  to  sec-     Court  or  District  Judge  shall  send  certificate  thereof 

tion  242.  ^Q  |-j^g  following  Courts,  namely  : — 

(a)  When  the  grant  has  been  made  by  a  High  Court,  to  each  of  the 
other  High  Courts ; 

(6)  When  the  grant  has  been  made  by  a  District  Judge  to  the  High 
Court  to  which  such  District  Judge  is  subordinate  and  to  each 
of  the  other  High  Courts. 

(2)  Every  certificate  referred  to  in  sub-section  (1)  shall  be  to  the 
following  effect,  namely  : — 

"  I  [A  B)  Registrar  \or  as  the  case  may  be]  of  the  High  Court  of  Judi- 
cature at [or  as  the  case  may   he],  hereby   certify   that   on  the 

day  of the  High  Court    of   Judicature    at [or 

as  the  case  may  he]  granted  probate  of  the  will  [or  letters    of  administration 

of  the  estate]  of  C  D,  late  of deceased,  throughout  the  whole 

of  British  India  :  " 

and  such  certificate  shall  be  filed  by  the  High  Court  recieiving  the  same. 

(3)  Where  any  portion  of  the  assets  has  been  stated  by  the  petitioner,  as 
hereinafter  provided  in  sections  244  and  246,  to  be  situate  within  the  jurisdic- 
tion of  a  District  Judge  in  another  Province,  the  Court  required  to  send  the 
certificate  referred  to  in  sub-section  (1)  shall  send  a  copy  thereof  to  such 
District  Judge,  and  such  copy  shall  be  filed  by  the  District  Judge  receiving 
the  same. 

The  original  section  as  it  stood  ran  as  follows  : — 

[242^.     Whenever  a  grant  of  probate  or  letters  of  administration  is  made 

Transmission    of  certi      ^^  ^  High  Court   ivith  such   effect  as  last    aforesaid,  the 

ficate  by  High  Court  grant-     Registrar  or  such  other  officer  as  the  High  Court  making 

Cm.rts^'^"^^*''    ^'^    °*^'^'^     ^^^  ^^^^^^  <^m^s  fit,  shall  Send  to  each  of  the  other  High 

Courts  a  certificate  to  the  following  effect  : — 

/,  A.  B.,  Registrar  [or  as  the  case  may  be]  of  the  High  Court  of  Judicature 
at  [or  as  the  case  may  be],  hereby  certify  that,  on 

*  This  section   was  substituted  for  the  original  s.  242A  by  Act  VIII  of  1903,  and  a  similar 
section  was  also  incorporated  in  Act  V  of  1881.     The  original  section    was  inserted    by    Act 
^XIII  of  1875  and  this  was  repealed  by  Act  VIII  of  1903. 
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the  day  of  18     ,  the  High  Court  oj  Judicature  at 

[or  as  the  case  may  be],  granted   probate  of   the  will  [or  letters  of 
administration  of  the  estate]  of  C.  D.,  late  of  deceased,  to  E.  F.  of 

and  G.  H.   of  ,  and  that  such  probate  [or  letters] 

has  [or  have]  effect  over  all  the  property  of  the  deceased  throughout  the  whole 
of  British  India  ;  and  such  certificate  shall  be  filed  by  the  High  Court  receiving 
the  same.] 

Rule  767  of  Belchamber's  Rules  and  Orders  states  that  with  every  certificate  to  be  sent 
to  a  High  Court  under  this  section  the  Registrar  shall  send  a  copy  of  the  Inventory  of  the 
property  and  effects  of  the  deceased. 

Under  the  aforesaid  rules  every  applicant  must  attach  a  certificate  to  his  petition  that  no 
intimation  has  been  received  of  a  previous  grant. 

See  also  rule  765  of  Belchamber's  Rules  and  Orders  as  to  undertaking  to  be  given  by  an 
applicant  for  an  unlimited  grant. 

243.     The  application  for  probate  or  letters  of  administration,  if  made 
,     ,  „p    and  verified  in  the  manner  hereinafter  mentioned,  shall 

Conclusiveness    of  i      •        j-       ^.i,  £        4-\       ■    ■        ^.i 

application  for  pro-  be  conclusive  tor  the  purpose  oi  authorizing  the  grant 
tSm,  if°properiy^mad^e  of  probate  or  administration,  and  no  such  grant  shall 
and  verified.  ^^^  impeached,  by  reason  that  the  testator  or  intestate 

had  no  fixed  place  of  abode,  or  no  property  within  the  district  at  the  time  of 
his  death,  unless  by  a  proceeding  to  revoke  the  grant  if  obtained  by  a 
fraud  upon  the  Court. 

This  section  is  incorporated  as  s.  61  in  the  Probate  and  Administration  Act  (V  of  1881 ). 

By  the  rules  in  force  in  the  High  Court,  Calcutta,  applications  for  probate  in  common  form 
of  a  written  and  perfect  will,  written  or  suljscribed  by  the  testator's  own  hand,  shall  be  made 
by  petition  with  the  will,  and  the  aflSdavit  of  the  executor  annexed,  stating  the  time  of  the  tes- 
tator's  death,  that  the  writing  annexed  is,  as  he  believes,  the  last  will  of  the  deceased,  that  he  is 
the  executor  therein  named,  and  that  the  deceased,  if  a  British  subject,  left  effects  within  the 
jurisdiction  of  that  Court,  and  if  other  than  a  British  subject,  within  the  Calcutta  jurisdiction 
of  that  Court,  and  such  other  proof,  if  any,  as  the  Court  may  require. 

See  Belchamber's  Rules,  740,  et  seq.  As  to  forms  of  various  classes  of  petitions  in  use,  see 
Administration  Practice  in  India  by  Alex.  Kinney. 

The  Administrator-General  is  exempt  from  verifying  petition  on  s.  12  of  Act  II  of  1874 — 
3  C.  W.  N.   298;  I.   L.   R.,  20  Cal.,  p.   879. 

Nilrnoni  Singh  v.  Bhoyharini  Dehi,  I.  L.  R.,  10  Cal.,  19. — A  will  on  the  evidence  was 
held  duly  proved — an  application  for  revocation  of  probate  was  made  by  a  judgment-creditor 
who  had  attached  his  debtor's  right,  title  and  interest  in  the  family  estate  whereof  one-fourth 
share  would  but  for  the  will  have  been  inherited  by  the  debtor.  Whether  such  an  attaching 
creditor  can  oppose  the  grant  of  probate  or  apply  to  have  it  revoked  was  a  matter  of  doubt — 
Baijnath  Scihai  v.  D.  Singh,  I.  L.  R.,  2  Cal.,  208,  referred  to. 

Komollochun  Dutt  v.  A'.  Mundle,  1.  L.  R.,  4  Cal.,  360,  distinguished. — As  to  cases  on  oppo- 
sition to  a  grant  see  s.  250,  and  notes. 

244.  Application  for  probate  shall  be  made  by  a  petition  distinctly 
written  in  English  or  in  the  language  in  ordinary  use  in 
Petition  for  probate.  proceedings  before  the  Court  in  which  the  application 
is  made,  with  the  will  annexed,  and  stating  the  time  of  the  testator's  death, 
that  the  writing  annexed  is  his  last  will  and  testament ,  that  it  was  duly  executed 
[the  amount  of  assets,  which  are  likely  to  come  to  the  petitioner's  hands],  and 
that  the  petitioner  is  the  executor  .(jf/^fmw)  named  [in  the  will]  ;  and  in  addition 
to  these  particulars,  when  the  application  is  to  the  District  Judge,  the  petition 
shall  further  state  that  the  deceased  at  the  time  of  his  death  had  his  fixed  place 
of  abode  or  had  some  property,  moveable  or  immoveable,  situate  within  the 
■Jurisdiction  of  the  Judge  ;  and  when  the  application  is  to  a  District  Delegate 
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the  petition  shall  further  state  that  the  deceased.,   at  the  time  of  his  death, 
resided  within  the  jurisdiction  of  such  Delegate. 

Where  the  application  is  to  a  District  Judge  and  any  portion  of  the  assets 
likely  to  come  to  the  petitioner's  hands  is  situate  in  another  province,  the 
petition  shall  further  state  the  amount  of  such  assets  in  each  Province  and 
the  District  Judges  within  whose  jurisdiction  such  assets  are  situate. 

The  last  portion  of  the  section  was  added  by  Act  VIII  of  1903,  and  that  which  relates  to 
District  Delegates  by  Act  VI  of  1881  a  similar  clause  to  the  last  was  added  to  s.  62,  Act  V  of 
1881. 

See  In  re  Abraimm,  I.  L.  R.,  21  Bom.,  139  ;  probate  duty  is  payable  only  on  assets  which 
at  the  date  of  the  testator's  death  are  in  India. 

In  the  matter  of  Mahomed  Abba,  I.  L.  R.,  24  Bom.,  8. — Probate  may  be  granted  of  a  nun- 
cupative will. 

As  to  forms  of  petitions  in  various  cases,  see  "Administration  practice  in  India." 

See  Rules  765  and  767  of  Belchamber's  Rules  and  Orders  referred  in  the  notes  to  s.  242A. 

The  Court  Fees  Act  of  1899  has  made  a  considerable  change  in  the  practice  which  previously 
existed  as  regards  the  question  of  payment  of  duty  and  it  is  now  necessary  to  file  an  affidavit 
as  to  valuation  of  assets  in  the  form  given  in  such  act  but  this  does  not  apply  to  the  Adminis- 
trators-General.    See  3  C.  W.  N.,  298  ;  I.  L.  R.,  20  Cal.,  879. 

As  to  practice  on  payment  of  duty,  see  Goods  of  Omda  Bibee,  I.  L.  R.,  26  Cal.,  407  •  3 
C.  W.  N.,  392. 

As  regards  power  of  Registrar,  see  Goods  of  Sassoon,  I.  L.  R.,  21  Bom.,  67.  As  to  powers  of 
Collector  see  Act  XI  of  1899. 

It  is  sufficient  for  the  purpose  of  giving  jurisdiction  under  this  section  that  the  property 
alleged  by  the  petition  to  have  been  situate  within  the  jurisdiction  of  the  Judge,  should  have 
been  in  the  possession  of  the  testator  at  the  time  of  his  death — Run  Bahadur  Singh  v.  Maha- 
ranee Rnjrup  Koer,  4  C.  L.  R.,  498. 

Limitation. — The  Limitation  Act  does  not  apply  to  applications  for  probate,  or  letters  of 
administration — In  re  Ishan  Chunder  Roy,  I.  L.  R.,  6  Cal.,  707  ;  (s.  c),  8  C.  L.  R.,  52  ;  Gohin 
Chund  Gossami  v.  Rungun  Money  Dassee,  6  C.  L.  R.,  345;  (s.  c.)  I.  L.  R.,  6  Cal.  60;  Kashi 
Chunder  Deb  v.  Gopi  Krishna  Deb,  I.  L.  R.,  19  Cal.,  48,  see  supra,  p.  193. 

On  an  application  for  probate  under  this  section,  as  now  amended,  or  under  s.  62  of  the 
Probate  and  Administration  Act,  an  executor  must  state  the  amount  of  assets  likely  to  come 
to  his  hands,  but  under  s.  277  of  the  Indian  Succession  Act  and  s.  98  of  the  latter  Act,  as  amended 
respectively  by  ss.  7  and  15  of  Act  VI  of  1889,  a  further  duty  is  cast  upon  him  of  exhibiting 
within  six  months  from  the  grant  of  probate,  or  within  such  further  time  as  the  Court,  which 
granted  the  probate,  may  from  time  to  time  appoint,  an  inventory  containing  a  full  and  true 
estimate  of  all  the  property  in  possession  and  all  the  credits,  and  also  all  the  debts  owing  to 
which  the  executor  is  entitled  in  that  character,  and  also  of  exhibiting  within  one  year  from  the 
same  date  an  account  of  the  estate  showing  the  assets  which  may  have  come  to  his  hands, 
and  the  manner  in  which  they  may  have  applied  or  disposed  of;  and  certain  penalties  are 
provided  for  non-compliance  with  the  terms  of  the  section. 

"  Djily  executed.'" — See  Womesh  Chunder  Biswas  v.  Rushmoni  Dassi,  I.  L.  R.,  21  Cal.,  279, 
and  cases  there  cited,  see  supra,  201. 

Petition  in  forma  pauperis. — In  Bombay  it  was  held  that  where  an  executor  was  not  in  pos- 
session of  the  property  of  his  testator  and  had  not  the  means  of  paying  the  necessary  fees,  he 
might  be  allowed  to  petition,  and,  if  entited  thereto,  to  obtain  probate  in  forma  pauperis — In  re 
Dawubai,  I.  L.  R.,  18  Bom.,  237. 

In  England,  however,  an  executor  or  administrator  is  not  allowed  to  sue  or  defend  in  forma 
pauperis — Williams  on  Executors,  10th  Ed.,  p.  1541. 

245.     In  cases  wherein  the  will  is  written  in  any  language  other  than 

English   or  than  that  in   ordinarv  use  in   proceedings 

lauon^of  wlif  to^  be     before  the  Court,  there   shall  be  a   translation   thereof 

annexed  to  the  peti-     annexed  to  the  petition  by  a  translator  of  the  Court,  if 

the  language  be  one  for  which  a  translator  is  appointed  ; 
or  if  the  will  be  in  any  other   language,  then  by   any  person  competent  to 
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translate  the   same,  in  which  case  such  translation  shall  be  verified  by  that 

person  in   the    following    manner  : — "  1    (A.    B.)    do 

trInsTaUo*if  mad"   by     declare   that    I    read    and   perfectly   understand    the 

language  and  character  of  the  original  and  that  the 
above  is  a  true  and  accurate  translation  thereof." 


any  person  other  than 
the  Court  translator 


This  section  has  been  incorporated  as  s.  63  in  the  Probate  and  Ad  mi  nirtt  ration  Act  (V  of 
1881.) 

By  the  rules  in  force  in  the  High  Court,  Calcutta,  in  cases  where  the  will  is  written  in  any  of 
the  eastern  or  foreign  languages  and  characters,  there  shall  be  a  translation  thereof  annexed  by 
one  of  the  sworn  interpreters  of  the  Court,  if  it  be  a  language  for  which  an  interpreter  is 
appointed,  or  if  it  be  any  other  language,  then  by  any  person  competent  to  tran.slate  the  same,  in 
which  last  case  such  translation  shall  be  accompanied  by  an  affidavit  of  the  translator  that  he 
read  and  perfectly  understands  the  language  and  character  of  the  original,  and  that  the  same  is  a 
true  and  accurate  translation. 

See  Belchamber's  Rules  and  Orders,  Rule  No.  741,  et  seq.,  a»-  to  affidavits  that  are  ne-esaarij. 

246.     Applications  for  letters  of  administration  shall  be  made  by  petition 
Petition  for  letters  of     distinctly  written  as  aforesaid,  and  stating  the  time  and 
administration.  place  of  the  deceased's  death,  the  family  or  other  rela- 

tives of  the  deceased,  and  their  respective  residences,  the  right  in  which  the 
petitioner  claims,  that  the  deceased  left  some  property  within  the  jurisdiction 
of  the  District  Judge  [or  District  Delegate]  to  whom  the  application  is  made, 
and  the  amount  of  assets  which  are  likely  to  come  to  the  petitioner's  hands  ; 
[and  when  the  application  is  to  a  District  Delegate,  the  petition  shall  further 
state  that  the  deceased  at  the  time  of  his  death  rersided  within  the  jurisdiction 
of  such  Delegate]. 

Where  the  application  is  to  the  District  Judge,  and  any  portion  of  the 
assets  likely  to  come  to  the  petitioner's  hands  is  situate  in  another  Province, 
the  petition  shall  further  state  the  amount  of  such  assets  in  each  Province  and 
the  District  Judge  within  whose  jurisdiction  such  assets  are  situate. 

The  last  portion  of  this  section  was  added  by  Act  VIII  of  1903  and  a  similar  provision 
was  made  to  s.  64  of  Act  V  of  1881. 

That  portion  which  relates  to  District  Delgates  was  addea  oy  Act  VI  of  1881. 

As  regards  the  rules  of  the  High  Court  of  Calcutta,  see  Rule  No.  742  of  Belchamber's 
Rules  and  Orders. 

As  regards  various  forms  of  petitions,  see  "Administration  Practice  in  India  by  Alex. 
Kinney." 

See  also  Administrator-General's  (Act  II  of  1874)  and  special  forms  of  petition  for  use  in 
application  made  on  his  behalf. 

See  notes  to  244  as  to  application  for  probate. 

In  Goods  of  Rose  Anne  D'Silva,  I.  L.  R.,  25  All.,  355. — Where  after  letters  of  administra- 
tion have  been  granted  by  a  District  Judge,  it  is  found  that  there  is  property  left  by  the  deceased 
outside  the  jurisdiction  of  the  District  Judge,  the  proper  course  is  for  the  grantee  to  apply  to 
District  Judge  to  revoke  the  grant,  and  after  obtaining  this  to  apply  to  the  High  Court. 

It  is  doubtful  if  this  would  now  be  the  proper  course  having  legard  to  Act  VIII  of 
1903.     It  seems  that  the  grant  could  be  extended  as  is  done  in  application  made  to  High  Court. 

See  also  Odavarum  Namihhai  v.  Dallaram  Janmtram,  I.  L.  R.,  28  Bom.,  644. 

246  A.     (1 )  Every  person  applying  to  any  of  the  Courts  mentioned  in  the 

pjoviso  to  section  242  for   probate  of  a  will  or  letters 

Addition    to    state-     of  adiminibtration  of  an  estate  intended  to  have  effect 

probate  or  letters  of     throughout  British  India,  shall  state  in  his  petition,  in 

certafn^cases°"        ^"     addition  to  the  matters  respectively  required  by  section 

244  and  section  240  or  this  Act,   that  to  the  best  of  his 
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belief  no  applicatioi  has  been  made  to  any  othei-  Court,  for  a  probate  of  the 
same  will  or  for  letters  of  administration  ot  the  same  estate,  intended  to 
have  such  effect  as  last  aforesaid,  or,  where  any  such  application  has  been 
made,  theCourt  to  which  it  was  made,  the  person  or  persons  by  whom  it  was 
made,  and  the  proceedings  (if  any)  had  thereon. 

(2)  The  Court  to  which  any  sucn  application  is  made  under  the  proviso 
to  section  242,  nia}^  if  it  thinks  fit,  reject  the  same. 

This  section  as  it  now  stands  was  introduced  by  Act  VIII  of  1903.  Before  that  certain 
amendments  had  been  made  by  Act  XIII  of  1875  and  the  section  as  it  stood  before  Act  VIII 
1903  ran  as  follows  : — 

[24HA.    Every  person  applying  to  a  High  Court  for  probate  of  a  ivill,  or 
,j.,.     ,        ,  ,       ,      letters  of   administration  of  an  estate   intended  to  have 

Additional  statement-'  -'  -  -n     ■    ■   i     t      i  ■         in  •        i  • 

in    petition   fur    piobnte      efject  througnout  Brttish  India  snaU  state  in  his  petition 
*"■  in  addition  to  the  matters  respeetively  required  hy  s.   244 

and  s.  246  oj  this  Act  that  to  the  lest  of  his  Inmdedge  and  belief  no  application  has 
been  made  to  any  other  High  Court  for  probate  of  the  same  will  or  for  letters  of 
administration  of  the  same  estate,  intended  to  have  such  effect  as  last  aforesaid, 
or,  when  any  such  application  has  been  made,  the  High  Court  to  ivhich  it  was 
made  the  person  or  persons  by  whom  it  was  made,  and  the  proceedings  (if  any)  had 
thereon. 

And  the  High  Court  to  ivhich  any  application  is  made  under  the  proviso  to 
s.  242  of  this  Act,  may,  if  it  think  ft,  reject  the  same.] 

Compare  s.  65  of  Act  V  of  1881  but  no  modification  was  made  to  that  section  by  Act  VIII 
of  1903. 

See  also    Rules    765    and  767  of  Belchamber's    Rules  and    Orders  and  forms  of  petition  in 
nistration  Practice  in  India. 

247.     The  petition  for  probate  or  letters  of  administration  shall  in  all 

Petition  for  probate     cases  be  subscribed  by  the  petitioner  and  his  pleader, 

or  letters  of  adminis      if  auv,  and  shall  be  verified    bv  the  petitioner  in  the 

tration  to   be    signed.      ^   ,,     '  .  i      i-i     "     «• 

and  verified.  following  manner,  or  to  the  like  effect  : — 

"I  {A.  B.),  the  petitioner  in  the  above  petition,  declare  that  what  is 
stated  therein  is  true  to  the  best  of  my  information  and  belief." 

This  section  is  incorporated  as  s.  66  in  the  Probate  and  Administration  Act  (V  of  1881). 

Under  s.  12  of  Act  II  of  1874  the  Administrators-General    are  exempt  from  verifying  peti- 
tions as  also  from  making  affidavits  as  to  valuation  of  assets. 

See  3  C.  W.  N.,    298  ;  I.  L.  R.,  20  Cal.,  p.  870. 
See  also  Rule  740,  Belchamber's  Rules  and  Orders. 

See  also  the  Court  Fees  Amendment  Act  (XI  of  1899),  which  prescribes  the  form  of  affidavit 
as  to  valuation  of  assets.     As  to  practice,  see  Goods  of  Omda  Bibee,  3  C.  W.  N.,     392. 

248.  Where  the  application  is  for  probate,  the 
tiYnlSr^prSbaL^ty  petition  shall  also  be  verified  by  at  least  one  of  the 
one  of  the  witnesses     witnesses  to  the  will  (when  procurable),  in  the  manner 

to  the  will.  /v       .     r    n  • 

or  to  the  erlect  lollowmg  : — 

"  I  [C.  D.),  one  of  the  witnesses  to  the  last  will  and  testament  of  the  testa- 
tor mentioned  in  the  above  petition,  declare  that  I  was  piesent  and  saw  the 
said  testator  affix  his  signature  [or  mark)  thereto  (as  the  case  may  be),  (or  that 
the  said  testator  acknowledged  the  writing  annexed  to  the  above  petition  to  be 
his  last  will  and  testament  in  my  presence)." 
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This  section  has  been  incorporated  as  s.  (57  in  the  Probate  and  Administration  Act  (V  of 
1881.) 

According  to  practice  prevailing  in  the  High  Court  if  there  is  no  proper  attestation  clause 
the  execution  of  the  will  must  be  proved  by  affidavit  and  as  to  form  of  affidavit,  see  Administra- 
tion Practice  in  India. 

•     Under  Scotch  law  a  will  written  in  the  deceased's    own  handwriting  and  unattested  is  ad- 
mitted to  probate. 

See  Goods  of  Elliot.  I.  L.  R.,  4  Cal..  406  ;  Goods  of  A.  H.  Walker,  6th  May  1899  ;  Goods 
of  Gorrie,  9th  December  1903.     See  Administration  Practice,  p.  15. 

Goods  of  J.  0.  B.  Scales. — The  widow  applied  for  letters  of  administration  with  will 
annexed.  Will  was  attested  by  two  witnesses  but  there  was  no  attestation  clause.  Both 
witnesses  were  in  England  on  an  affidavit  by  a  person  who  knew  the  signature  of  one  of  the 
attesting  witnesses  and  of  the  testator  and  on  the  ground  that  there  was  fear  of  loss  of  the 
will  and  there  would  be  delay.  Sale,  J.,  granted  letters  of  administration  with  copy  of 
the  will  without  requiring  affidavits,  from  the  attesting  witnesses. 

Goods  of  P.  Z.  Paulson. — Sale,  J.,  on  23rd  March  1898,  followed  the  order  made  in 
goods  of  J.  O.  B.  Scales  and  granted  probate  to  the  widow.  The  will  was  signed  before 
two  witnesses  who  were  in  England,  will  did  not  contain  any  attestation  clause. 

Goods  of  Bridget  DeCruze. — 13th  December  1895. — In  this  case  the  attesting  witnesses 
were  not  in  India,  one  was  in  England  and  one  in  Hongkong,  but  the  executor  was  present 
at  the  execution  and  upon  his  putting  in  an  affidavit  as  to  this  and  to  the  fact  of  expense  in 
delay  the  Court  made  the  order  for  grant. 

Goods  of  Harold  Ellis. — The  widow  applied  for  probate — the  will  was  executed  in 
England  and  the  attesting  witnesses  were  in  England  and  therefore  "  not  procurable." 
The  widow  was  present  when  the  will  was  executed,  and  she  also  spoke  to  knowledge  of 
signature  of  one  of  the  attesting  witnesses.      Order  for  grant  was  made. 

In  the  goods  of  E.  Buttrvm  (deceased.) — Deceased  made  his  will  on  17th  February  1882, 
witnesses  to  Iris  signature  one  R.  Joseph  a  clerk  in  the  office  of  Messrs.  Robert 
Morgan  &  Co.,  Solicitors,  who  drew  the  will  and  A.  B.  Sutherland  a  merchant  then  residing 
in  Calcutta. 

Deceased  died  on  l±th  July  1897. 

Application  for  probate  was  made  on  5th  August  1897. 

Mr.  G.  B.  McNair,  a  member  of  the  firm  of  Morgan  &  Co.  (successors  to  the  firm  of 
Robert  Morgan  &  Co.),  put  in  an  affidavit  stating  that  he  knew  and  was  well  acquainted 
with  the  deceased  and  his  handwriting  and  that  the  signature  at  foot  of  the  will  was  the 
signature  of  the  deceased  ;  also  that  the  signature  R.  Joseph  was  the  signature  and 
handwriting  of  Robert  Joseph  who  was  employed  at  the  time  of  the  execution  of  the  will 
in  the  office  of  Robert  Morgan  &  Co.,  but  he  left  Calcutta  at  the  beginning  of  1897  and 
went  to  Burma  but  that  lie  (Mr.  M.)  had  been  ixnable  to  ascertain  his  address.  He  also 
stated  that  the  signature  A.  B.  Sutherland  was  the  genuine  signature  of  Mr.  Sutherland 
who  formerly  resided  in  Calcutta  but  who  left  India  several  years  ago.  The  Judge  granted 
probate. 

In  a  suit  for  revocation  of  probate  on  the  ground  of  undue  execixtion  and  incapacity 
where  it  appeared  that  every  effort  had  been  made  to  find  one  of  the  attesting  witnesses  but 
without  success,  the  Court  allowed  the  affidavit  made  by  him  eight  years  before  at  the  time 
of  proving  the  will  at  the  district  registry  to  be  admitted  as  evidence  of  execution  and 
capacity — Gornall  v.  Mason,  L.  R.,  12  P.  D.,  142. 

249.     If  any  petition  or  declaration  which  is  hereby  re(|uired  to  be  veri- 
fied shall  contain  any  itverment  which  the  person  raak- 
mak^ng^^fldse    ave/-     ing  tiie  verification  knows  or  beHeves  to  be  false,  such 
6^^^  ^t    P®*^**°'^   °^'     person  shall  be  subject  to  punishment  according  to  the 

provisions  of  the  law"  for  the  time  being  in  force  for  the 
punishment  of  ;«;iving  or  fabricating  false  evidence. 

This  section  has  been  incorporated  as  ^s.  68  in  the  Probate  and  Administration  Act  (V  of 
1881). 

For  law  for  the  punishment  of  giving  or  fabricating  false  evidence,  see  the  Indian  Penal 
Code  (Act  XLV  of  1860),  Chap.  XI.  ' 

See  also  Administrator-General's  Act  (11  of  1874),  s.  12. 
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250.  Tn  all  cases  it  shall  be  lawful  for  the  District  Judge  or  District 
Delegate  if  he  thinks  fit, 

to  examine  the  petitioner  in  person  upon  oath,  and  also 

to  require  further  evidence  of  the  due  execution  of  the  will,  or  the  right 
of  the  petitioner  to  the  letters  of  administration,  as  the  case  may  be,  and 

to  issue  citations  calling  upon  all  persons  claiming  to  have  any  interest 
in  the  estate  of  the  deceased  to  come  and  see  the  proceedings  before  the  grant 
of  probate  or  letters  of  administration. 

The  citation  shall  be  fixed  up  in  some  conspicuous  part  of  the  Court-house 
and  also  in  the  office  of  the  Collector  of  the  District,  and  otherwise  published 
or  made  known  in  such  manner  as  the  Judge  or  Delegate  issuing  the  same  mav 
direct. 

Where  any  portion  of  the  assets  has  been  stated  by  the  petitioner  to  be 
situate  within  the  jurisdiction  of  a  District  Judge  in  another  Province,  the  Dis- 
trict Judge  issuing  the  same  shall  cause  a  copy  of  the  citation  to  be  sent  to  such 
other  District  Judge,  who  shall  publish  the  same  in  the  same  manner  af  if  it 
were  a  citation  issued  by  himself  and  shall  certify  such  publication  to  the 
District  Judge  who  issued  the  citation. 

See  Belchamber's  Rules  and  Ofders,  Rule  747. 

The  last  clause  to  this  section  was  added  by  Act  VIII  of  1903,  and  that  portion  relating  to 
District  Delegates  was  added  by  Act  VI  of  1881. 

A  similar  section  to  this  is  included  in  Act  V  of  1881,  vide  s.  69. 

The  original  section  was  as  follows  : — 

250.     In  all  cases  it  shaU  he  lawful  for  the  District  J^idge  [oi  District  Dele- 
nate],  if  he  shall  think  proper,  to  examine  the   petitioner 

District     J  u  d  ge      >n  a  y       "1         ""     '  .17  jT  j-  77 

exHmine  petitioner  in  per-  viipcrson.  uvon  ooth  Of  sotemn  affirmation,  and  also  to 
evide,.cr  an(T'\7su!'"cUa-  reqture  further  evidence  of  the  due  execution  of  the  tvill, 
tions  to  inspect  tiie   i>i..-     qt  the  right  of  the  petitioner  to  the   letters  of  administra- 

ceedings.  .  '^'  '  '    ^  .  ..... 

tion,  as  the  case  may  oe,  and  to  issue  citations  calling  upon 
all  persons  chmning  to  have  amj  interest  in  the  estate  of  the  deceased  to  come  and 
the  proceedings  before  the  grant  of  probate  or  letters  of  administration.     The  cita- 
tion shall  be  fixed  up  in  some  conspicuous  part  of  the  Court-house,  and  also  in  the 
,   .   ,.  office  of  the  Collector  of  the  district,  and  otherwise  pub- 

Pul>lic.iti(in  "f  citatien.  7-77  77  '•  7  7T7r 

lis  fled  or  made  fcnoivn  m  such  manner  as  tfie  J  iidge    [or 
District  Delegate]  issuing  the  same  may  direct. 

Btfjnath  Sahai  v.  Desputty  Singh,  I.  L.  R..  2  Cal.,  208. — Held  that  creditors  were  not  parties 
having  an  interest  in  the  estate  and  therefore  not  entitled  to  oppose  the  grant  of  probate. 

In  the  matter  of  MecTsee,  15  W.  R.,  351. — A  person  who  is  not  the  next-of-kin  and  who  has 
no  interest  in  the  estate  has  no  right  to  oppose  grant  of  probate  or  dispute  the  validity  of  the 
will. 

Knshi  Chundrn  Deh  v.  Gupi  Krishna  Deb,  I.  L.  R.,  19  Cal.,  48. — Mortgagees  of  the  estate  of 
a  deceased  person  have  an  interest  in  such  estate  entitling  them  to  intervene,  and  be  heard  in 
opposition  to  an  application  to  withdraw  probate. 

R.  Shaik  v.  E.  Ran,  I.  L.  R..  17  Mad.,  373. —  In  a  suit  brought  to  obtain  probate  of  a  will, 
the  defendant  before  he  can  contest  must  show  an  interest  in  the  estate.  The  fact  of  his  being 
a  legatee  or  creditor  does  not  amount  to  such  interest.  But  proof  of  a  former  will  in  which  the 
defendant  is  interested  is  a  sufficient  interest  to  contest  the  will  set  up. 

Abhiram  Dass  v.  Gopal  Dus,  I.  L.  R..  17  Cal.,  48. — An  appeal  lies  to  the  High  Court 
from  an  order  of  a  District  Judge  admitting  a  person  as  Caveator  under  s.  69  of  Act  V  of 
1881,  which  corresponds  to  this  section. 
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Kishen  Das  v.  S.  N.  Dutt,  I.  L.  R.,  28  Cal.,  441. — The  words  "  interest  in  the  estate  of 
the  deceased"  mean  "  interest  in  the  estate  left  by  the  deceased."  A  judgment-creditor  who 
alleges  that  a  will  set  up  was  in  order  to  deprive  creditors  had  a  locus  standi  in  opposing  probate 
of  a  will. 

M.  M.  Sircar  v.  KnU  Ch.  Day,  I.  L.  R.,  20  Cal.,  37. — Held  that  the  purchaser  from  an 
heir  is  a  person  having  an  interest  under  the  section  who  can  come  in  and  applj'  for  revocation 
where  a  will  is  set  up. 

Barat  P.  Kalu  v.  Bai  Muti,  I.  L.  R..  18  Bom.,  74!». — The  Court  is  not  justified  in  refusing 
probate  because  the  testator  had  no  power  to  dispose  of  some  or  even  all  the  property  he  pur- 
ported to  deal  with. 

See  also  Hormasji  v.  Dhanbaiji,  I.  L.  R.,  12  Bom.,  164;  Avnoda  Svndari\.  Jugatmoni  Davi, 
6  C.  L.  R.,  170. 

Behary  Lull  Sandyal  v.  Juygo  Mohan  Gossain,  I.  L.  R.,  4  Cal.,  1. — A  grant  of  probate  does 
not  prejudice  rights  of  any  persons  who  claim  the  property.  See  also  Abhiram  Das  v.  Gopal 
Das,  I.  L.  R.,  17  Cal.,  48. 

Behary  Lall  Sandyal  v.  Juggo  M.  Gossain,  I.  L.  R.,  4  Cal.,  1. — Upon  an  application  for  pro- 
bate, so  long  as  it  is  made  bond  fide,  it  is  not  the  province  of  the  Court  to  go  into  questions  of  title 
with  reference  to  the  property  of  which  the  will  purports  to  dispose. 

See  also  J.  C.  Chakravarti  v.  U.  Debya,  2  C.  L.  R.,  577  ;  Nahin  Koer  v.  Somirun  Thakur, 
8  C.  L.  R.,  287. 

In  re  Nobodoorga,  7  C.  L.  R.,  387. — If  an  application  for  probate  is  not  opposed  proof  of 
the  execution  of  the  will  is  sufficient  to  warrant  a  grant  of  probate.  See  also  In  re  Shushti  G. 
Patuck,  23  W.  R.,  103;  Obhoy  Ch.  Mustafi  v.  Vma  Ch.  Mustafx,  1  C.  L.  R.,  3()2 ;  Ravji  Ranched 
V.  Vishnu  Ranched,  I.  L.  R.,  9  Bom.,  241. 

For  cases  under  s.  69  of  Act  V  of  1881,  see  annotated  edition  of  the  said  Act  by  Alex.  Kinney. 

I7i  the  matter  of  petition  of  Despvtty  Singh,  I.  L.  R..  2  Cal.,  208. — A  Hindu  testator  died  leav- 
ing B  alleged  to  be  his  adopted  son,  and  C  would  be  his  heir  in  default  of  adoption.  On  applica- 
tion made  by  B  for  probate  after  usual  notices,  the  creditors  of  C  opposed  the  grant.  Held,  that 
the  creditors  were  not  parties  having  an  interest  in  the  estate,  and  therefore  were  not  entitled 
to  oppose  the  grant  of  probate, 

Cases  cited  Dobbs  v.  Chisman,  1  Phill.,  1.55;  Bastcomb  v.  Harrison,  2  Rob.  Ecc,  118;  Kip- 
ping v.  Ash,  1  Rob.,  270. 

Kamallochnn  Duttn  v.  Nilrutmi  Mundle,  I.  L.  R.,  4  Cal.,  360. — The  grant  of  probate  is  a 
decree  of  Court  which  no  other  Court  can  set  aside  except  for  fraud  or  want  of  jurisdiction. 

Where  it  is  alleged  that  probate  has  been  wrongly  granted,  the  proper  course  to  be  pursued 
is,  to  apply  to  the  Court  which  granted  it  to  revoke  same.  Baijnath  Shahai  v.  Desputty  Singh^ 
I.  L.  R.,  2  Cal.,  208;  explained  and  distinguished. 

Umanath  Meokhepadhyav.  Nilmoney  Sing,  I.  L.  R.,  6  Cal.,  429. — A  judgment-creditor  who 
has  attached  property  of  his  debtor  and  which  purports  to  have  been  inherited  from  his  father 
may,  where  a  will  is  set  up  against  his  interests,  apply  for  revocation  of  probate.  I.  L.  R.,  4  Cal., 
360,  followed. 

In  matter  of  Bhobo  Soendtiri  Dabee,  I.  L.  R.,  6  Cal.,  460. — Any  person  who  can  show  that  he 
is  entitled  to  maintain  a  suit  in  respect  of  property  over  which  probate  would  have  effect, 
possesses  a  sufficient  interest  to  enable  him  to  enter  a  caveat  and  oppose  the  grant. 

Nilmeni  Singh  Dee  v.  Umanath  Mukerji,  I.  L.  R.,  10  Cal.,  19. — A  will  on  evidence  was  held 
to  be  proved.  An  application  was  made  for  revocation  by  a  judgment-creditor  who  had 
attached  a  share  of  his  judgment-debtor  which  he  would  have  inherited  but  for  the  will.  Held 
that  it  was  doubtful  whether  such  a  creditor  could  oppose  or  apply  to  have  the  grant  cancelled. 
I.  L.  R.,  2  Cal.,  202,  and  I.  L.  R.,  4  Cal.,  360,  distinguished. 

Surbamangala  Dassi  v.  Shushibhooshun  Biswas,  I.  L.  R.,  10  Cal.,  413. — Under  the  facts  re- 
ported in  the  case  held  that  a  mortgagee  who  alleged  that  a  will  which  had  been  set  up  was  a 
forgery  was  entitled  to  enter    a  caveat. 

Nistariny  Dahya  v.  Brahmomoyi  Dabya,  I.  L.  R.,  18  Cal.,  45. — The  mere  absence  of  a  spe- 
cial citation  where  a  person  to  whom  citation  has  been  issued,  but  is  otherwise  aware  of  the  pro- 
ceedings is  not  a  "  just  cause"  within  meaning  of  s.  50  of  Act  V  of  1881. 

Weomesh  Chunder  Biswas  v.  Rashmohini,  I.  L.  R.,  21  Cal.,  279. — In  this  case  rules  were 
expressed  as  to  guidance  as  to  what  should  be  taken  to  be  as  due  execution  of  wills. 

In  re  Pitamber  Girchar,  I.  L.  R.,  5  Bom..  638,  fully  cited  under  s.  2,34. 

Ravji  Ranched  Naik  v.  V.  Ranched  Naik,  1.  L.  R.,  9  Bom.,  241. — Where  the  caveator 
refuses  to  answer  a  question  in  proceedings  under  s.  83  of  Act  V  of  1881.  this  would  not  justify 
the  Judge  in  dispensing  with  proof  of  the  will  set  up. 
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Bamasimdari  Debi  v.  Tarasundari  Debi,  1.  L.  R.,  19  Cal.,  65. — The  High  Court  considering 
it  to  have  been  proved  by  the  evidence  that  the  alleged  testator  was  incapable,  by  reason  of  ill- 
ness, of  signing  the  will  as  firmly  as  it  purported  to  be  signed,  found  that  the  signatures  were  not 
genuine,  and  reversed  the  decree  of  the  first  Court  which  had  granted  probate. 

On  appeal  there  was  no  view  of  the  signatures,  neither  party  having  applied  to  have  the 
originals  transmitted,  or  to  have  photographs  taken  of  them.  But  their  Lordships  found  that 
the  evidence  did  not  warrant  the  conclusion  that  on  the  day  on  which  the  will  purported  to  have 
been  executed,  the  testator,  physically  and  mentally,  was  unable  to  execute  it;  but  that  there 
was  sufficient  evidence  to  establish  the  genuineness  of  the  will  and  the  capacity  of  the  testator  to 
make  it,  and  that  the  evidence  for  the  defence  was  not  suflficient  to  destroy  the  petitioner's  case 
on  either  of  these  points. 

DowlaiKoerv.  Rumphul  Das,  I.  L.  E.,  25  Cal.,  459. — The  question  whether  an  alleged 
Hindu  will  was  genuine  or  not  was  raised  by  relation  of  deceased  for  administration  with 
will  annexed  files  by  the  proponent.  Held  ujjon  evidence  which  was  conflicting  and  in 
reference  to  which  Court  below  had  differed  that  the  will  was  genuine  and  that  High  Court 
was  not  justiffied  in  reversing  a  decree  to  that  effect.  Also  hdd  that  it  was  the  duty  of  a 
judge  in  such  cases  patiently  to  investigate  actual  facts  placing  himself  in  the  position  of 
alleged  testator  with  all  actual  surroundings;  not  to  approach  the  subject  from  the  point 
of  view  of  what  a  testator  ought  or  would  be  likely  to  have  done  on  some  preconceived 
idea  of  of  Hindu  usage  and  habits  of  thought. 

In  the  case  of  Byjnuth  Shahai  v.  Desfntty  Svrujh  [I.  L.  R..  2  Cal.,  208  ;  (s.  c),  'lo  W.  R.,  489], 
where  the  alleged  adopted  son  of  the  testator  applied  for  probate  of  the  will,  the  creditors  of  the 
person  who  would  have  been  the  htii-  in  default  of  adoption  came  in  and  opposed  the  grant 
of  probate  ;  but  the  Court  (Kemp  and  Biech,  JJ. )  held,  that  they  were  not  parties  having  any 
interest  in  the  estate  of  the  deceased,  and  were  therefore  not  entitled  to  oppose  the  grant  of  pro- 
bate. In  the  case,  however,  of  Konndlochun  Duit  v.  Nilmttun  Mnndle  [4C.  L.  R.,"l7o;  (s.  c), 
I.  L.  R.,  4  Cal..  300]:  Markby,  J.,  in  giving  the  judgment  of  the  Court,  said  :  "  If  we  thought 
that  the  decision  in  Byjnath  Shahai  v.  Dcsputty  Singh  went  as  far  as  to  hold  that  a  purchaser 
or  an  attaching  creditor  could  not  apply  for  revocation  of  a  probate,  we  should,  as  at  present 
advised,  refer  the  point  to  be  settled  to  a  Full  Bench,  because  we  should  disagree  from  such  a 
ruUng."  The  Court  was  of  opinion  that  a  peison  interested  by  assignment  in  the  estate  of  the 
deceased  may,  where  a  will  has  been  set  ujiand  proved  at  variance  to  his  interests,  applj'  for  the 
revocation  of  the  probate  of  the  will  so  set  up.     See  Muddun  Mohun  Sircar  v.  Kali  Churn  Dutt  , 

I.  L.  R.  20  Cal.,  37. 

Where  the  heir  ah  intestato  of  a  deceased  person  had  entered  into  a  contract  to  sell  the  pro- 
perty of  the  deceased  and  bad  received  the  greater  part  of  the  consideration  money,  the  pur- 
chaser was  held  to  be  entitled  upon  a  will  being  set  up  and  proved  at  variance  with  his  interest 
to  apply  for  revocation  of  the  will  set  up- — Muddnn  Mohun  Sircar  v.  Kali  Churn  Dey,  I.  L.  R., 
20  Cal.,'  37  ;  following  Kcmullochun  Dutt  v.  NilrvUon  Mundle.,  I.  L.  R.,  4  Cal.,  360  ;  see  Kashi 
Chunder  Deb  v.  Gopi  Krishna  Deb,  I.  L.  R.,  19  Cal.,  48.  A  mortgagee  of  the  estate  of  a  deceased 
person  is  entitled  to  intervene  and  be  heard  in  opposition  to  an  application  to  withdraw  probate 
—Kashi  Chunder  Deb  v.  Gopi  Krishna  Deb,  I.  L.  R..  19  Cal.,  48  ;  Lindsay  v.  Lindsay,  21 
W.  R,  (Eng.),  272.  A  purchaser  also  of  interests  under  the  will  has  a  similar  right — Ibid; 
Cross  v.  Cross,  3  Sw.  and  Tr.,  292. 

In  Madras  it  was  said  that  the  fact  of  being  a  legatee  under  a  will  or  a  creditoi-  of  the  testator 
does  not  amount  to  such  an  inteiest  as  a  person  must  show  in  the  testator's  estate  before  he  can 
contest  the  will  (Rahamtulla  v.  Rama  Rav,  I.  L.  R.,  17  Mad.,  373),  but  it  was  held  that  proof  of 
a  former  will  in  which  a  person  is  interested  is  a  sufficient  interest  to  contest  the  will  set  up — 
Ibid. 

In  another  case,  Field,  J.,  expressed  an  opinion  that  any  person  who  can  show  that  he  is 
entitled  to  maintain  a  suit  in  respectof  property  over  which  probate  would  have  effect,  po-ssesses 
a  sufficient  interest  to  entitle  him  to  enter  a  caveat  und  oppose  a  grant  of  probate — In  re  Bhobo- 
soondari  Dabee,  I.  L.  R.,  b  Cal.,  460.  Thus,  the  mortgagee,  under  a  mortgage  executed  by  the 
next-of-kin  of  the  deceased  after  his  death,  of  property  whicli  was  alleged  by  the  widow,'  who 
propounded  a  will  to  have  formed  part  of  her  husband's  estate,  is  entitled  to  oppose  the  grant 
of  probate — Ibid. 

In  the  case  of  Uma  Nath  Mookerjee  v.  Nilmoni  Singh  Deo  Bahadur  [7  C.  L.  R.,  337  ;  (s.  c.), 
I.  L.  R.,  6  Cal.,  429],  Morris  and  Priksep,  JJ..  held,  that  a  creditor,  who  had.  ])rior  to  the 
grant  of  probate,  attached  property  to  which  his  judgment-debtor  would  naturally  be 
entitled  as  heir  of  the  alleged  testator,  had  such  an  interest  in  the  pioperty  of  the  deeea.sed  as  to 
entitle  him  to  apply  for  revocation  of  the  probate  for  just  cause  under  s.  234  of  the  Indian  Suc- 
cession Act.  The  last-mentioned  case  was  appealed  to  the  Privy  Council,  and  the  Judicial  Com- 
mittee, without  deciding  the  point  as  to  whether  an  attaching  creditor  had  sufficient  interest  to 
apply  for  revocation  of  probate,  expressed  grave  doubts  whether  he  could  do  so,  unless  upon 
the  ground    that   the  prcbatf  lad   been  obtained  in  fraud  of  creditors — Ailmoni  Singh   Deo 


316  SUCCESSION    ACT.  [PART  XXXI. 

V.  Utna  Nuth  Mookerjee,  I.  L.  R.,  10  Cal.,  19.  In  a  still  later  case,  Surbomongola  Daasi  v.  Sha- 
shi  Bhooaitti  Biswas  (I.  L.  R.,  10  Cal.,  413),  the  High  Court  at  Calcutta  allowed  an  attaching 
creditor,  who  had  entered  a  caveat,  to  oppose  the  grant  of  probate  on  the  ground  that  the  will 
which  was  set  ap  by  the  wife  of  the  testator  was  a  forgery  and  a  fraud  upon  the  testator's  cre- 
ditors. 

Due  Execution. — Due  execution  of  a  will  implies  not  only  that  the  testator  was  in  such  a 
•state  of  mind  as  to  be  able  to  authorize  and  to  know  he  was  authorizing  the  execution  of  a  docu- 
ment as  his  will,  but  also  that  he  knew  and  approved  of  the  contcntw  of  tlie  instrument,  and  in 
such  cases  of  disputed  execution  the  Judge  should  consider  and  express  an  opinion  upon  both 
these  questions — Womesh  Chunder  Biswas  v.  Raslunoni  Dassi,  I.  L.  R.,  21  Cal.,  279 ;  see  cases 
cited.  In  cases  where  the  evidence  is  conflicting,  it  is  the  duty  of  a  Court  of  Appeal  to  have 
regard  to  the  opinions  formed  by  the  Judge  in  whose  presence  the  witnesses  gave  their  evidence 
—Ibid. 

In  the  case  of  Bamasundari  Dehi  v.  Tarasundari  Debi  (I.  L.  R.,  19  Cal.,  65),  where  the  High 
•Court  on  a  consideration  of  the  character  of  the  signatures  of  the  testator  came  to  the  conclusion 
that  the  testator,  having  regard  to  the  evidence  as  to  state  of  his  health  was  "not  in  a  condition 
to  sign  it  with  the  vigour  shown  by  these  signatures,"  and  reversing  the  judgment  of  the  Lower 
Court  on  the  evidence,  held  that  the  testator  was  not,  on  the  day  on  which  the  will  was  alleged 
to  be  executed,  capable  of  making  a  will  at  all  and  that  the  signatures  were  not  genuine,  the 
Privy  Council  found  that  the  evidence  did  not  warrant  the  conclusion  that  on  the  day  on  which 
the  will  purported  to  be  executed  the  testator  physically  and  mentally  was  unable  to  execute 
it,  and  that  there  was  sufficient  evidence  to  establish  the  genuineness  of  the  will. 

When  once  probate  on  solemn  form  has  been  granted,  no  one  who  has  been  cited  or  has 
taken  part  in  the  proceedings  or  who  was  cognizant  of  them  can  afterwards  seek  to  have  it  can- 
celled— In  re  Pitamber  Girdhar,  I.  L.  R.,  5  Bom.,  638. 

Costs. — Where  the  difficulty  had  been  created  by  the  testator  himself,  the  costs  of  probate 
and  litigation  of  both  parties  were  ordered  to  come  out  of  the  estate — Charter  v.  Charter,  L.  R., 
7  H.  of  L.,  364  ;  in  lower  Court,  L.  R.,  8  Ch.  D.,  218  ;  see  Coote's  Prob.  Pract.,  pp.  263-266. 

[251.     Caveats  against  the  grant  of  probate  or  administration  may  be 

„  „    »,  ^  *     lodged  with  the  District  Judge  or  a  District  Delegate  ; 
Caveats    against  c ,  i  •    ,    ,  ^    ,    ,     •        ,     i       ,       • ,  T 

grant  of  probate  or  and  immediately  on  any  caveat  being  lodged  with  any 
administration.  District  Delegate,  he  shall  send  a  copy  thereof  to  the 

District  Judge  ;  and  immediately  on  a  caveat  being  entered  with  the  District 
Judge,  a  copy  thereof  shall  be  given  to  the  District  Delegate,  if  any.  within 
whose  jurisdiction,  it  is  alleged,  the  deceased  resided  at  the  time  of  his  death, 
and  to  any  other  Judge  or  District  Delegate  to  whom  it  may  appear  to  the 
District  Judge  expedient  to  transmit  the  same.] 

This  section,  which,  as  it  now  stands,  is  incorporated  as  s.  70  in  tlie  Probate  and  Adminis- 
tration Act,  has  been  siibstituted  by  s.  5  of  the  District  Delegates  Act  (VI  of  1881),  for  the  ori- 
ginal section  (25])  of  this  Act,  which  was  as  follows  : — "  Caveats  against  the  grant  of  probate 
or  administration  may  be  lodged  with  the  District  .Judge  ;  and  immediately  on  a  caveat  being 
entered  with  the  District  Judge,  a  copy  thereof  shall  be  given  to  any  other  Judge  to  whom  it 
may  appear  to  the  District  Judge  expedient  to  transmit  the  same." 

Attention  is  aiso  directed  to  rules  316-317  of  Belchaniber's  Rules  and  Orders  as  to 
practices  prevailing  in  the  High  Court  in  dealing  with   cases  where  caveats  have  been  filed. 

252.  The  caveat  shall  be  to  the  following  effect : — "  Let  nothing  be  done 

in  the  matter  of  the  estate  of  A  B,  late  of  , 

orm  o   cavea  deceased,  who  died  on  the  day  of 

at  ,  without  notice  to  C  /)  of  ." 

This  section  has  been  incorporated  as  s.  71  in  the  Probate  and  Administration  Act  (V    of 

1881). 

See  Belchamber's  Rules  and  Orders,  316-317. 

253.  No  proceeding  shall  be  taken  on  a  petition  for  probate  or  letters  of 

administration  after  a  caveat  against  the  grant  thereof 

After  entry   of     1^^^,^  hQQw  entered  with  the  Judge   lor  officer!  to  whom 
caveat  no  pioceeding  .•      ^-        i        i  i     r  i-       i  i 

to  be  taken  on  the  the  application  has  been  made  for  notice  has  been  given 
S§"ciTo  the  caveltm-.'     of  its  entry  with  some  other  Delegate],  until  after  such 

notice   to    the   person    by  whom   the    same    has    been 
entered  as  the  fomt  shiii  think  reasonable 
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The  words  in  brackets  have  been  added  by  s.  6  of  Act  VI  of  1881  (District  Delegates  Act). 

The  section,  as  amended,  is  incorporated  as  s.  72  in  the  Probate  and  Administration  Act 
(V  of  1881). 

By  rule  750,  Belchamber's  Rules  and  Orders.  If  a  caveat  be  entered  unless  an  affidavit 
be  filed  within  eight  days  after  the  entry  thereof  stating  the  right  and  interest  of  the  caveator — 
the  grounds  of  objection,  such  caveat  shall  not  prevent  the  granting  of  probate  or  letters 
of  administration,  and  no  affidavit  shall  be  filed  after  the  expiration  of  the  eight  days  without 
the  leave  of  the  Court. 

Vide  also  Rules  751  as  to  setting  down  caveat  for  argument. 

[253  A.     A  District  Delegate  shall  not  grant  probate  or  letters  of  adminis- 
tration in  any  case  in  which  there  is  contention  as  to 
wh?nnottogSnt1fro^-     the  grant,  or  in  which  it  otherwise  appears  to  him  that 
bate   or   administra-     probate  Or  letters  of    administration  ought  not  to  be 

granted  in  his  Court. 
Explanation. — By  '  contention  '  is  understood  the  appearance  of  any  one 
in  person,  or  by  his  recognized  agent,  or  by  a  pleader  duly  appointed  to  act  on 
his  behalf,  to  oppose  the  proceeding.] 

This  section  has  been  added  by  section  7  of  Act  VI  of  1881  (District  Delegates  Act).  It  is 
incorporated  as  s.  73  in  the  Probate  and  Administration  Act  (V  of  1881). 

This  section  limits  the  powers  of  District  Delegates. 

The  section  is  silent  as  to  what  is  to  be  done  in  such  cases,  but  presumably  the  case  when  a 
caveat  is  filed  must  be  tried  by  the  District  Judge. 

[253S.     In  every  case  in  which  there  is  no  contention,  but  it  appears  to 

the  District  Delegate  doubtful   whether  the  probate  or 

ato?Z^™*^°+^*??;of^-J*  letters  of  administration  should  or  should  not  be 
statement  to  District  ..... 

Judge     in     doubtful     granted,  or  where  any  Question  arises  in  relation  to  the 

cases   where    no    con-      ^         .  ix-"^iii  a.       n  v.j. 

tention.  grant,  or  application  tor  the  grant    of    any    probate 

or  letters  of  administration,  the  District  Delegate 
may,  if  he  thinks  proper,  transmit  a  statement  of  the  matter  in  question 
to  the  District  Judge,  who  may  direct  the  District  Delegate  to  proceed  in  the 
matter  of  the  application,  according  to  such  instructions  as  to  the  Judge  may 
seem  necessary,  or  may  forbid  any  further  proceeding  by  the  District  Delegate 
in  relation  to  the  matter  of  such  application,  leaving  the  party  applying  for 
the  grant  in  question  to  make  application  to  the  Judge,  j 

This  section  has  been  added  by  s.  7  of  Act  VI  of  1881  (District  Delegates  Act).     It  has  been 
'incorporated  as  s.  74  in  the  Probate  and  Administration  Act  (V  of  1881). 

[2530.  In  every  case  in  which  there  is  contention,  or  the  District  Dele- 
Procedure  where  gate  is  of  opinion  that  the  probate  or  letters  of  adminis- 
iSltrict  '^  D"eTe*g  a  t°e  tration  should  be  refused  in  his  Court,  the  petition,  with 
thinks  probate  or  let-  any  documents  that  may  have  been  filed  there^vith, 
should  be  refused  In  shall  be  returned  to  the  person  by  whom  the  application 
hisoourt.  ^^,^g  made,  in  order  that    the  same  may  be   presented 

to  the  District  Judge,  unless  the  District  Delegate  thinks  it  necessary,  for 
the  purposes  of  justice,  to  impound  the  same,  which  he  is  hereby  authorized 
to  do  ;  and  in  that  case  the  same  shall  be  sent  by  him  to  the  District  Judge.] 

This  section  has  been  added  by  s.  7  of  Act  VI  of  1881  (District  Delegates  Act).  It  is  incor- 
porated as  s.  75  in  the  Probate  and  Administration  Act  (V  of  1881). 

See  s.  253A  and  notes  thereunder. 
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254.     When  it  shall  appear  to  the  Judge  [or  District  Delegate]  that  pro- 
Grant  of  probate  to     bate  of  a  will  should  be  granted,  he  will  grant  tlie   same 
oour?."^^''  ^^^'  °^  *^^     binder  the  seal  of  iiis  T'oiirt  in  manner  following  :— 

"  I.  Judge  of  the  District    of  \or  Delegate  ap- 

f       h         t       pointed  for  granting  probate  or  letters  of  administration 
{here  insert    the    limits  of   the  Delerjate' s  jurisdiction),'] 
hereby  make  known  that,  on  the  day  of  in  the  year  , 

the  last  will  of  ,  late  of  ,  a  copy  whereof  is    hereunto 

annexed,  was  proved  and  registered  before  me,  and  that  administration  of  the 
property  and  credits  of  the  said  deceased,  and  in  any  way  concerning  his  will, 
was  granted  to  ,  the  executor  in  the  said  will  named  [he  having 

undertaken  to  administer  the  same  and  to  make  a  full  and  true  inventory  of 
the  said  property  and  credits  and  exhibit  the  same  in  this  Court  within  six 
months  from  the  date  of  this  grant  or  within  such  further  time  as  the  Court 
may  from  time  to  time  appoint,  and  also  to  render  to  the  Court  a  true  account 
of  the  said  property  and  credits  within  one  year  from  the  same  date  or  within 
such  further  time  as  the  Court  may  from  time  to  time  appoint.]" 

The  words  in  brackets  other  than  the  last  clause  have  been  inserted  by  ss.  8  and  9  of  Act  VI 
of  1881  (District  Delegates  Act).  The  last  clause  has  been  substituted  by  Act  VI  of  1889,  s.  4, 
for  a  somewhat  less  elaborate  clause  which  has  been  repealed  by  the  same  Act. 

The  section,  as  amended,  has  been  incorporated  as  s.  76  in  the  Probate  and  Administration 
Act  (V  of  1881). 

Form  of  probate  issued  by  High  Court : — 

Hereby  maketh  known  that  on  the  day  of  the  last  will  and    testament  of 

late  of  (copy  whereof  is   hereto    annexed)    was  proved  and  registered   before   this  Court 

(follow  above  section). 

If  the  grant  is  limited  to  a  Province  or  extends  throughout  British  India  it  should  be  so 
stated. 

Manmohun  Guha  v.  Banga  Chandra  Das,  I.  L.  R.,  31  Cal.,  357. — Unless  a  will  is  proved  m 
some  form,  no  grant  of  probate  can  be  made  merely  on  the  consent  of  parties.  Hence  an  agree- 
ment or  compromise  as  regards  the  genuineness  and  due  execution  of  a  will,  if  its  effect  is  to  ex- 
clude evidence  in  proof  is  not  lawful  within  the  meaning  of  s.  373,  C.  P.  Code.  Evans  v.  Saun- 
ders. 30  L.  J.  P.  D.  A..  184,  distinguished,  Norman  v.  Strains,  L.  R.,  6  P.  D.,  219  ;  RoadnigU 
V.  Carter,  3  Sw.  and  Tr.,  421;  Ghillabhai  v.  Nandubai.  I.  L.  R.,  21  Bom.,  335  ;  B.  R.  Naik  v.  J. 
B.  Naik,  I.  L.  R.,  9  Bom.,  241,  followed.  Brojodurlabh  Sinha  v.  Bamanath  Ghn.ie.  T.  L.  R.,  24 
Cal..  referred  to. 

Manhu.  Koer  v.  Sondrun  Thakur,  8  C.  L.  R.,  287. — Upon  an  application  lor  probate  ot  a  will 
it  is  not  the  province  of  the  Court  to  which  the  application  is  made  to  go  into  questions  with  refer- 
ence to  the  power  of  the  testator  to  make  a  disposition  of  the  property  of  which  the  will  purport 
to  dispose.  See  also  Behary  Lai  Sandyal  v.  J.  M.  Gossan,  I.  L.  R.,  4  Cal.,  1;  Koimd  Lochun  Dutt 
V.  Nilrutt^m  Mundle,  I.  L.  R.,  4  Cal.,  360  ;  commented  on. 

Barat  Parshotam  Kahu  v.  Baimuli,  I.  L.  R.,  18  Bom.,  749. — A  Court  is  not  justified  in  re- 
fusing to  grant  probate  of  a  will  because  testator  had  no  power  to  dispose  of  some  or  even  all 
the  property  he  purports  to  deal  with. 

Behary  Lall  Sandyal  v.  Juggo  Mohun  Gossain,  I.  L.  R.,  4  Cal.,  1. — Upon  a  bond  fide  applica- 
tion for  probate  the  Court  cannot  go  into  questions  of  title  and  the  grant  of  probat°  does  not 
prejudice  the  rights  of  parties  claiming  the  property.     See  notes  to  s.  252. 

255.     And  wherever  it  shall  appear  to  the  District  Judge  [or  District 

..    *  1  **    „   ^*>    Delegate]  that  letters  of  administration  to  the  estate  of 
Grant  of  letters    of  fe        J  t  ,,  -^i        ^  r  ^i  ii 

administration  to  be  a  person  deceased,  With  or  without  a  copy  ot  the  will 
under  seal  of  Court.  annexed,  should  be  granted,  he  will  grant  the  same  un- 
der the  seal  of  his  Court  in  manner  following  : — 

"I,  ,  Judge  of  the  District  of  [or  Delegate  appointed 

for  granting  probate  or  letters  of    administration  in 

Form  of  such  grant.        . ,      »    .  ^  ^f     , .      .^         ,    ^ ,        ^,  ,        ^   ,  ■  j-  f-„^\ 

[here  insert  the   limits  of  the  Delegate  s    funsaiction) 
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hereby  make  known  that  on  the  day  of  letters  of  administra- 

tion (with  or  without  the  will  annexed,  as  the  case  may  he)  of  the  property  and 
credits  of  ,  late  of  ,  deceased,  were  granted  to 

th.Q  isit\i&i:  {or  as  the  case  may  he)  of  the  deceased  [he  having  undertaken  to  ad- 
minister the  same  and  to  make  a  full  and  true  inventory  of  the  said  property 
and  credits  and  exhibit  the  same  in  this  Court  within  six  months  from  the  date 
of  this  grant  or  within  such  further  time  as  the  Court  may  from  time  to  time 
appoint  also  to  render  to  the  Court  a  true  account  of  the  said  property  and 
credits  within  one  year  from  the  same  date  or  within  such  further  time  as  the 
Court  may  from  time  to  time  appoint." 

The  words  in  brackets  have  been  inserted  bj'  ss.  8  and  9  of  Act  VI  of  1881  (District  Dele- 
gates Act).  Tiie  last  clause  has  been  substituted  by  Act  VI  of  1889,  s.  5  for  a  somewhat  less 
elaborate  clause  which  has  been  repealed  b}^  the  same  Act. 

The  section,  as  altered,  is  incorporated  as  s.  77  in  the  Probate  and  Administration  Act 
(Vof  1881). 

The  form  of  administration  as  granted  by  the  High  Court  is  as  follows  : — 

Hereb}'  maketh  known  that   on   the  day  of  letters   of   administration    of  the 

property  and  credits  of  late  of  were  granted  to  as  he  having 

undertaken  to  administer  to  the  said  property  and  credits,  and  to  make  a  full  and  true  inven- 
tory thereof  and  to  exhibit  the  same  in  this  Court  within  six  months  from  the  date  of  this 
grant  or  within  such  further  time  as  the  Court  may,  from  time  to  time  appoint,  and  also  to 
render  to  this  Court  a  true  account  of  the  said  property  and  credits  within  one  year  from  the 
same  date  or  within  such  further  time  as  the  Court  maj-,  from  time  to  time  appoint. 

In  cases  where  the  grant  is  limited  to  the  Province  or  extended  to  the  whole  of  British 
India  it  is  so  stated. 

As  regards  unlimited  grants  see  Rules  765 — 766,  Belchamber's  Rules  and  Orders. 

Navazbai  y.  Pe-stonji  Badcniji,  I.  h.  B,.,  21  Bom.,  400. — Probate  is  necessary  to  complete 
the  title  of  a  rightful  executor,  and  until  it  is  actually  taken  out,  a  person  intermeddling  with 
the  assets  constitutes  himself  executor  de  son  tort. 

The  executrix  appointed  by  the  will  of  one  Jamsetji  Jehangir  applied  to  the  High  Court  for 
probate  of  the  will,  and  Navazbai,  the  widow  of  Jamsetji,  entered  a  caveat.  By  a  consent 
decree,  dated  2oth  February,  1892,  it  was  ordered  that  probate  should  issue  to  Ratnabai,  and 
by  the  same  decree  it  was  declared  that  Ratnabai  as  executrix  was  not  entitled  to  a  sum  of 
Rs.  4,178-10  or  any  other  sum  or  sums  of  money  to  be  received  from  the  B.-B.  and  C.  I 
Railway  Company.  In  that  same  year  Navazbai  obtained  payment  from  the  Railway  Com- 
pany of  the  said  sum  of  Rs.  4,178-10  and  of  another  sum  of  Rs.  160  due  to  the  deceased. 
On  the  3rd  February,  1893,  probate  was  issued  to  Ratnabai.  In  1894  the  plaintiff  sued 
Navazbai  and  Ratnabai  for  Rs.  165  due  to  him  by  the  deceased  Jamsetji.  He  claimed 
against  Navazbai  as  executrix  de  son  tort. 

Held  that  probate  not  having  actually  issued  to  Ratnabai  at  the  time  that  Navazbai  re- 
ceived the  money  from  the  Railway  Company  although  an  order  for  probate  had  been  made, 
she  had  by  receiving  it  constituted  herself  executrix  de  son  tort  and  was,  therefore,  liable  to  the 
plaintiff,  and  could  be  joined  as  co-defendant  with  Ratnabai  in  the  suit. 

256.     Every  person  to  whom  any  grant  of  [letters  of]  administration 
.   .         .  (other  thana  grant  under  sec.  212)  [is]  committed  shall 

minis  ra  ion-  on  .  -^  ^  bond  to  the  Judge  of  the  District  Court  to  enure 
for  the  benefit  of  the  Judge  for  the  time  being,  with  one  or  more  sjiirety  or  sure- 
ties, engaging  for  the  due  collection,  getting  in,  and  administering  the  estate  of 
the  deceased  which  bond  shall  be  in  such  form  as  the  Judge  shall,  from  time  to 
time  by  any  general  or  special  order,  direct. 

This  section  has  been  altered  by  s.  6  of  Act  VI  of  1889  by  the  insertion  of  the  words 
"  letters  of  "  and  the  substitution  of  the  word  "  is  "  for  "  shall  be  "  in  consequence  of  the  deci- 
sion of  the  High  Court  of  Calcutta  in  the  case  of  Juggodeshhari  Dabi  (I.  L.  R.,  7  Cal.,  84  ;  (s.  c), 
8.  C  L.  R.,  397),  where,  contrary  to  the  practice  in  England,  it  held,  having  regard  to  the  definition 
of '  probate '  in  s.  3  and  to  the  words  of  this  section  as  it  originally  stood,that  executors.as  well  as 
administrators,  are  liable  to  give  security.  Now  an  executor  of  a  will  governed  by  this  Act  is  not 
required  to  give  security.     Under  the  corresponding  section,  however,  of  the  Probate  and  Ad- 
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ministration  Act.  s.  78,  the  Judge  is  empowered  to  take  a  bond  fiom  an  executor,  on  the  ground,  | 
it  seems,  that  amongst  the  classes  to  which  that  Act  applies,  cases,  it  was  apprehended,  might  j 
occasionally  occur  in  which  it  might  be  expedient  that  security  should  be  given.  \ 

It  seems,  however,  that  it  has  been  the  uniform  practice  })reviously  in  the  High  Court,  Cal- 
cutta, to  wrant  probate  without  taking  a  bond  from  the  executors  ;  and  in  the  case  of  I{un  Baha- 
dur Singhv.  Moharanee  RajrupKoer  (4  C.  L.  R.,  498),  where  it  was  asked  that  the  grant  of  probate 
should  be  conditional  upon  the  executor  furnishing  security,  the  Court  (Ainslie  and  Broughton, 
JJ.)  refused  to  depart  from  that  practice.  The  Madras  High  Court  also  had  considered  that  a 
bond  could  not  be  taken  from  a  person  to  whom  probate  was  granted — Proceedings,  December 
22nd,  186(3,  3  Mad.  H.  C.  R.,  App.  x. 

The  words  "  other  than  a  grant  under  s.  212  "  were  inserted  by  Act  V  of  1902  but  no  such 
words  were  inserted  in  s.  78  of  Act  V  of  1881. 

By  Rule  749,  Belchamber's  Rules,  before  a  grant  issues  a  bond  must  be  entered  into  and 
the  bond  in  the  form  adopted  is  now  given  to  the  Chief  Justice  and  extends  to  the  whole  of  the 
estate. 

This  section  differs  from  s.  78  in  this  respect,  viz.,  under  that  section  a  bond  may  be  directed 
in  the  case  of  probate. 

Practising  attorneys  are  not  accepted  as  sureties  to  an  administration- bond. 
Prior  to  the  passing  of  Act  V  of  1902  which  made  the  amendment  above  referred  to  attor- 
neys of  absent  executors  had  also  to  enter  into   a    bond,  but  this  is  now    not  the   case   having 
regard  to  this  amendment. 

The  Administrator-General  never  enters  into  any  bond  having  regard  to  the  provisionb  o 
his  Act. 

By  Rule  765  where  an  unlimited  grant  is  applied  for  an  undertaking  to  execute  a  further 
bond  must  be  given  by  the  applicant. 

Raj  Narain  Mookerjee  v.  L.  Kurnari  Debi,  I.  L.  R.,  29  Cal.,  68. — A  District  Court  after 
once  having  taken  a  bond  with  sureties  has  jurisidction  to  take  a  further  bond  with  fresh  sure- 
ties. 

See  also  I.  L.  R.,  10  All.,  29;  8  C.  W.  N.,  668;  I.  L.  R.,  28  Mad.,  161  :  I.  L.  R.,  19  Bom., 

245;  I.  L.  R.,  31  Cal.,  688. 

Goods  of  Gubbay,  I.  L.  R.,  26  Cal.,  40V. — The  Act  requires  an  administration-bond  should  be 
taken  in  every  case.  It  may,  however,  be  varied  by  special  order  of  the  Court  in  the  case  of  a 
limited  or  special  administration  and  follow  the  English  form.  See  Run  Bahadoor  Singh  v. 
Raj  Ruf  Koer,  4  C.  L.  R.,  498. 

Lachman  Das  v.  Chater,  I.  L.  R.,  10  All.,  29. — An  administration-bond  executed  by  an 
administrator  in  accordance  with  s.  256  of  the  Act  is  not  an  instrument  of  the  kind  referred  to 
in  the  exception  to  s.  74  of  the  Contract  Act  so  as  to  make  the  obligor  liable  upon  breach  of 
the  condition  thereof  to  pay  the  whole  amount  mentioned  therein  and  an  assignee  of  the  bond 
under  s.  257  cannot  recover  more  damage  than  he  proves  to  have  resulted  to  himself  and 
those  interested  in  the  bond. 

See  also  Subraya  Chetiy  v.  Rajammal,  I.  L.  R.,  28  Mad.,   161. 

Held  where  neither  the  assignee  of  such  a  bond  nor  any  one  else  had  suffered  any 
damage  by  reason  of  a  condition  requiring  obligor  to  file  an  inventory  of  the  estate  within  a 
specified  period  that  the  assignee  was  not  entitled  to  recover  from  the  obligar  any  compensation 
in  respect  of  such  breach. 

See  also  in  matter  of  petition  of  Juggodishari  Dabi,  I.  L.  R.,  7  Cal.,  84. 

Bv  Probate  Act  of  1857  the  law  and  practice  of  administration-bonds  were  put  upon  a  new 
footing  see  s.  82,  Probate  Act,  1857. 

Guarantee  societies  are  now  allowed  as  sureties. 

The  Court  will  dispense  with  sureties  altogether  taking  only  the  bond  of  the  principal 
upon  sufficient  givound  being  shown. — H.  Cleverley.  2  Sw.  and  Tr.,  337  ;  Jackson  v.  Jackson,  13 
L.  T.,  336. 

For  further  information  see  Coote's  Probate  Practice,  13th  Edn.,  pp.  90-94. 

Aveshabai  v.  Ebrahim,  I.  L.  R.,  32  Bom.,  361  ;  13  C.  W.  N.,  VII.— In  law  a  very  small 
interference  or  intermeddling  with  the  estate  of  the  testator  on  the  part  of  a  party 
appointed  executor  under  a  will  is  sufficient  to  charge  him  with  liability  as  an  executor. 

The  Court  has  no  power  to  dispense  with  a  bond  ;  but  it  has  a  discretion  vested  in  it  to 
fix  the  amount  of  a  bond. 

Where  administration  was  granted  merely  to  enable  the  personal  representative  of  the 
deceased  to  execute  a  formal  release  the  Court  allowed  the  property  to  be  sworn  at  a 
nominal  amount. 
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Goods  of  Stacpook.  2  Sw.  and  Tr.,  316  ;  Goods  of  Fozard,  2  Sw.  and  Tr.,  173  ;  In  re  Goold 
34  L.  J.,  P.  andM.,  105.  '  ' 

Where  there  has  been  administration  during  minority  and  the  minor  on  comingof  age 
takes  out  administration  he  must  give  the  same  security — Abbottv.  Ahhttt,  2  Phillim.,  578. 

Where  estate  has  been  partly  aministered  the  bond  may  be  for  unadministered 
st&ie— In  re  HaUiwell,  10  P.  D,  198  ;  In  re  Oakey  (1896),  p.  7. 

Where  estate  or  property  is  in  the  custody  of  the  Court  sureties  may  be  dispensed 
with— -ffe  Cope,  15  P.  D.,  107  ;  Re  Wilcoclcs,  67  L.  T.,  528  ;  Re  Leach,  80  L.  T.,  170  •  Re 
Cory,  1903,  p.  62. 

Sureties  cannot  be  discharged  and  others  substituted  for  them — Re  Stark  L  R  1  P  & 
D.,  76. 

As  regards  the  question  of  justifying  sureties  in  ordinary  cases  this  is  not  required,  and 
creditors  have  no  right  to  require  it  unless  a  very  strong  case  is  made  out. 

See  Tristam  and  Coote,  13th  Edn..  65,  92,  115.  133,  138,  237,  324. 
As  to  form  of  affidavit  of  justification  of  Sureties,  see  page  749  ibid. 

257.  The  Court  may,  on  application  made  by  petition  and  on  being  satis- 
Assignment  of  ad-  fied  that  the  engagement  of  any  such  bond  has  not  been 
ministration-bond.  kept,  and  upon  such  terms  as  to  security,  or  providing 
that  the  money  received  be  paid  into  Court,  or  otherwise  as  the  Court  may 
think  fit,  assign  the  same  to  some  person,  his  executors  or  administrators,  who 
shall  thereupon  be  entitled  to  sue  on  the  said  bond  in  his  own  name  as  if  the 
same  had  been  originally  given  to  him  instead  of  to  the  Judge  of  the  Court, 
and  shall  be  entitled  to  recover  thereon,  as  trustee  for  all  persons  interested, 
the  full  amount  recoverable  in  respect  of  any  breach  thereof. 

This  section  is  incorporated  as  s.  79  in  the  Probate  and  Administration  Act  (V  of  1881). 
It  follows  the  language  of  the  English  Act  (20  and  21  Vict.,  c.  77),   s.  83. 

In  the  High  Court  the  practice  is  to  obtain  an  order  for  the  assignment  of  the  bond  and 
the  form  of  the  order  is  as  follows  : 

"  Upon  reading,  etc.     It  is  ordered  that  the  Registrar  of  this  Court  do  assign  the    adminis- 
tration-bond entered  into  between  (the  Administrator  and  the  Sureties)  on  the  day  of 
for  the  due  administration  of  the  estate  of  the  said  deceased   to  enforce    the  enjoyment  of  the 
said  bond  of  the  said." 

The  Registrar  has  also  to  execute  a  short  deed  in  favour  of  the  assignee. 

Amar  Ncith  v.  Thakur  Das,  I.  L.  R.,  5  All.,  249. — B  having  been  granted  a  certificate  under 
Act  XL  of  1858  in  respect  of  estate  of  a  minor,  the  Judge  called  upon  her  to  furnish  security 
and  certain  persons  gave  bonds  on  her  behalf.  Afterwards  B's  certificate  was  taken  away 
and  was  granted  to  A  who  brought  a  suit  against  B's  sureties  for  the  value  of  the  property. 
The  security- bonds  were  not  assigned  to  A. 

Held  that  as  contracts  were  not  made  with  A  or  any  other  person  as  legal  representative  of 
the  minor,  he  had  no  legal  status  to  maintain  the  suit. 

Administrator-General  v.  Debendro  Nath  Dutt,  10  C.  W.  N.,  673. — Estate  E.  C.  Craster. 
In  the  case  of  the  High  Court  the  practice  is  to  take  administration-bonds  in  the  name  of  the  Chief 
Justice  and  the  proper  person  to  assign  same  is  one  of  the  officers,  e.g.,  the  Registrar. 

The  section  is  not  confined  to  private  individuals  only  and  an  administration-bond  may 
be  assigned  to  the  Administrator-General.     (See  cases  cited  herein.) 

Under  the  English  law  the  Court  may  order  an  administration-bond  to  be  assigned  to  a 
person  for  the  purpose  of  being  send  on  at  law  under  s.  83  of  the  Probate  Act,  1857. 

The  Court  will  only  order  an  assignment  when  it  is  satisfied  that  the  application  is  made 
bond  fide  ;  that  a  primd  facie  case  of  breach  of  the  condition  has  been  made  out.  (See  Coote's 
Probate  Practice,  13th  Edn.,  pp.,  93—94,  etc. 

In  In  the  Goods  of  S(iinider.-<  (6  All.  H.  C.  H..  62)  a  petition  was  presented  for  the  transfer 
of  an  administration-bond  under  this  section,  on  the  allegation  that  the  administratrix  had 
refused  to  \m\\  certain  moneys  due  to  the  petitioners  on  a  promissory  note  given  to  them 
by  the  decea"^sed.  'Ihe  Court  (Peakson  and  Iuknkk,  JJ.)  were  of  opinion,  that  it  was 
competent  to  make  an  order  assigning  the  bond  and  empowering  the  assignee  to  sue  upon 
it  as  trustee  for  the  benefit  of  creditors,  hut  inasmuch  as  it  appeared  that  the  assets  in  the 
hands  of   the  administratrix  were   sufficient  to  pay    oil   the  note,    the    final   hearing  of   the 
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petition  was  jjostpoiied  until  a  suit  should  have  l)eeii  litoufjht  on  the  note — See  Mt/rJniujn 
V.  Brookes,  32  L.  J.,  P.  and  M.,  25  ;  In  tin:  Qooiis  of  Jone.s.  32  L.  J.,  P.  and  M.,  26. 

Debendra  Nath  Dutt  v.  Administrator -Oe^ieral,  12  C.  W.  N.,  p.  802  (P.  C.)— 
Although  letter^  of  administration  have  been  obtained,  so  long  as  the  grant  remains 
unrevoked  the  grantee  to  all  intents  and  purposes  remains  the  administrator,  and  he  alone 
represents  the  estate  and  his  receipts  are  valid  discharges  for  all  moneys  received  by  him  as 
administrator. 

For  his  acts  and  defaults  as  administrator  his  sureties,  though  themselves  not  parties 
to  the  fraud  or  cognisant  of  it  are  liable. 

The  Court  may,  on  being  satisfied  that  the  condition  of  any  bond  has  been  bruken  oidcr 
an  assignment  of  the  same  to  some  person  to  be  named  and  such  person  shall  be  entitled 
to  sue  upon  it.     (20  and  21  Vict.  C.  77,  sec.  83). 

The  following  have  been  held  to  be  breach  of  conditions  : — 

1.  Conversion  of  effects  to  administrator's  own  use. 

2.  Payment  of  legacy  bequeathed  to  an  infant  to  a  person  who  afterwards 
absconds. — Archbishop  of  Canterbury  v.  Robertson,  1  Cr.  and  M.,  (590  ;  Dobbs  v.  Brain,  1892, 
2   Q.  B.,  207.  Re  Young,  L.  R.,  1  Q.  &  D.,  186.  Re  Carturight,   L.  R.,  Q.  &  D.,   422. 

Probate  not    to    be  258.     No  probate  of  a  will  shall  be  irranted  until 

granted     until     after         j- ,        ,  i  •      ,  ■  c  i  i  i  i    . . 

seven  days,   and  let-     alter  the  expiration  01  .seven  clear  days,  and  no  letters 

unt1i°^a&^"fo*urtieS  of  administration  shall  be  granted  until  after  the  expi- 
ffi^s^'  *or"^  £testat?s  nation  of  fourteen  clear  days,  from  the  day  of  the  testa- 
death,  tor  or  intestate's  death. 

This  section  has  been  incorporated  as  s.  80  in  the  Probate  and  Administration  Act  ;V 
of  1881). 

In  re  Issur  Chunder  Roy,  I.  L.  R.,  6  Cal.,  707. — The  Limitation  Act  does  not  apply  to 
applications  for  probate. 

Goods  of  Wilson,  l.h.  H.,  I  Ca.1.,  149. — Letters  of  administration  with  the  will  annexed 
may  under  this  section  be  granted  after  the  expiration  of  seven  clear  days  from  the  death  of  the 
testator. 

Govind  Chunder  Goswami  v.  Rungunmoney,  I.  L.  R.,  6  Cal.,  60. — Held  that  the  Limitation 
Act  did  not  api^ly  to  an  application  to  revive  a  case  and  restore  it  to  the  Board  (see  facts  in  this 
case  as  reported). 

Kashi  Chundra  Deb  v.  Gopi  Krishna  Deb,  I.  L.  R.,  19  Cal.,  48. — Applications  for  probates 
or  letters  or  certificates  of  administration  do  not  fall  within  the  provisions  of  article  178  of 
Limitation  Act. 

Mortgagees  of  the  estate  of  a  deceased  person  have  an  interest  entitling  them  to 
intervene  and  be  heard  in  an  application  to  withdraw  probate. 

259.     Every  District  Judge  [or  District  Delegate]  shall  file  and  preserve 
„„.  ^       .  .     ,     all  original  wills  of  which  probate  or  letters  of  adminis- 

wills  of  which  probate  tration  with  the  will  annexed  may  be  granted  by  him 
tratton^with  wm^Tn-  among  the  records  of  his  Court,  until  some  public  re- 
gran^e<?^^^  t> e e  n  gistry  for  wills  is  established  ;  and  the  Local  Govern- 
ment shall  make  regulations  for  the  preservation  and 
inspection  of  the  wills  so  filed  as  aforesaid. 

The  words  in  brackets  have  been  inserted  by  s.  9  of  Act  VI  of  1881  (District  Delegates  Act). 

The  corresponding  section  (s.  81  in  the  Probate  and  Administration  Act)  is  as  follows: 
"  Until  a  public  registry  for  wills  is  established  every  District  Judge  and  District  Delegate 
shall  file  and  preserve  among  the  records  of  his  Court  all  original  wills  of  which  probate  or  letters 
of  administration  with  the  will  annexed  may  be  granted  by  him;  and  the  Local  Government 
shall  make  regulations  for  the  preservation  and  inspection  of  the  wills  so  filed  as  aforesaid.  " 

No  special  public  registry  for  wills  has  been  established. 

r  Under  the  Registration  Act  (111  of  1877),  s.  27,  a  will  may  be  deposited  at  any  time.  The 
manner  in  which  wills  may  be  deposited  and  the  procedure  on  deposit  of  wills  are  provided  for  by 
88.  42 — 46  of  that  Act,  which,  however,  does  not  provide  for  the  filing  and  preservation  of  original 
wills  of  which  probate  or  letters  of  administration  with  the  will  annexed  have  been  granted. 
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260.     After  any  grant  of  probate  or  letters  of  administration,  no  other 

Grantee    of  probate     tlian   the  person  to  whom  the  same  shall  have  been 

or  letters  of  admtnis-     granted  shall  have  power  to  sue  or  prosecute  anv  suit 

h^vipower\^^iueH°tc!     o^  otherwise    act  as    representative    of  the  deceased^ 

haVe'be^i'nre^kld^"     throughout  the  province  in  which  the  same  may  have 

been  granted,  until  such  probate   or  letters  of  adminis- 
tration shall  have  been  recalled  or  revoked. 

This  .section  has  been  incorporated  as  s.  82  in  the  Probate  and  Administration  Act  (V  of 
1881).     See  Statute  20  and  21  Vict.,  c.  77,  s.  75. 

Narasurulla  v.  Gulam  Hossain,  I.  L.  R.,  16  Mad.,  71. — In  this  case  the  son  on  the  death  of 
the  widow  who  was  executrix  sued  for  recovery  of  rent  in  respect  of  certain  lands. 

Held  that  administration  de  bonis  non  should  have  been  taken  out  and  that  he  was  not  com- 
petent to  maintain  the  suit. 

Delaney  v.  Rohamat  All,  I.  L.  R.,  33  Cal.,  710. — Where  probate  has  been  granted  the  execu- 
tor in  order  to  bring  a  suit  is  bound  to  prove  his  title,  and  to  do  this  he  must  file  not  merely  a 
copy  of  the  grant  but  also  copy  of  the  will  attached,  the  two  documents  together  forming  the 
probate. 

Malapa   v.    Devi,   I.  L.  R.,  21  Bom..  102. — An  administrator  appointed  under   s.    10   of 
Regulation  VIII  of  1827  does  not  by  such  appointment  become  the  legal  representative    of 
the  deceased  or  entitled  to  continue  an  appeal  filed  by  him.     See  4  Bom   H    C   R      AC      J 
178;  I.  L.  R.,  12  Bom.,  150. 

Matangiiii  Dxsseev.  Chwneymoney  Dassee,I.L.  R.,  22  Cal.,  903. — In  a  suit  by  a  creditor 
against  the  estate  of  a  deceased  debtor,  who  has  died  leaving  a  will,  his  heirs  on  intestacy  do 
not  represent  his  estate,  and  the  suit  is  bad  unless  the  estate  is  represented. 

Prosunno  Chunder  Bhuttacharjee  v.  Kristo  Chytunno  Pal,  I.  L.  R.,  4  Cal.,  342. — The 
parion  taking  possession  of  the  estate  of  a  deceased  Hindu,  who  has  left  a  will  of  which  no 
probate  has  been  taken  must  be  treated  for  some  purposes  as  his  representative  until  some 
other  claimant  comes  forward.  A  judgment  obtained  against  such  a  person,  even  if  it 
cannot  be  executed  against  the  estate,  is  at  any  rate  sufficient  to  enable  a  plaintiff  to 
bring  a  suit  against  the  executor  to  have  the  decree  satisfied. 

Nathuram  Siviji  Sett  v.  Kictti  Haji.l.  L.  R.,  20  Mad.,  446. — Where  a  party  Is  sued  for 
m-jnjy  as  the  heir  and  possessor  of  the  assets  of  a  deceased  debtor,  and  it  is  proved  he  has 
received  sufficient  assets  to  meet  the  debt,  a  personal  decree  therefore  can  be  passed 
against  him. 

L%Uu  Bhagran  v.  Tribhuvan.  I.  L.  R..  13  Bom..  633. — Where  a  suit  is  brought  against  the 
son  and  legal  representative  of  a  deceased  Hindu  for  debts  contracted  by  the  latter  the 
Court  ought  to  pass  a  decree,  although  the  deceased  debtor  may  have  left  no  assets. 

Chathakelan  v.  Govinda  Karumcar,  I.  L.  R.,  17  Mad.,  186. — The  word  '"  legal 
representative  "  in  s.  234,  C.  P.  Code,  do  not  include  any  person  who  does  not  in  law 
'•epresent  the  estate  of  the  deceased  person. 

Under  the  provisions  of  the  Civil  Procedure  Code  where  a  person  sues  in  a  representative 
capacity  a  statement  to  this  eiJect  must  be  inserted  in  the  plaint. 

See  Act  V  of  1908,  Order  VII.  rule  4. 

261.     In  any  case  before  the  District  Judge  in  which  there  is  contention, 

the  proceedings  shall  take,  as  nearly  as  may  be,  the  form 

^''°  M?SrcSes°°^®°"     of  a  regular  suit,  according  to  the  provisions  of  the  Code 

of  Civil  Procedure,  in  which  the  petitioner  for  probate 
or  letters  of  administration,  as  the  case  may  be,  shall  be  the  plaintiff,  and  the 
person  who  may  have  appeared  as  aforesaid  to  oppose  the  grant  shall  be  the 
defendant. 

This  section  has  been  incorporated  as  s.  83  in  the  Probate  and  Administration  Act  (V  of 
1881). 

Under  Belchambers'  Rules  and  Orders  where  a  caveat  has  been  filed  as  also  an  aflSdavit  in 
support  thereof  either  party  may  apply  to  have  the  caveat  set  down  for  argument.  The  affida- 
vits on  both  sides  being  read,  the  advocate  for  the  caveator  shall  be  first  heard  in  support  and  the 
same  shall  be  disposed  of  in  a  summary  way.    Unless  the  Court  shall  direct  the  parties  to  proceed 
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in  a  more  solemn  manner  and  when  this  is    done,  an  order  is  drawn  up  directing  the  matter 
to  be  set  down  as  a  contentious  cause  (see  Rule  No.  751  and  footnote  thereto). 

Annoda  Sundari  Dabi  v.  J ugutmoni  Ddbi,  6  C.  L.  R.,  176. — In  a  case  where  a  will  is  contested 
the  Court  is  bound  to  consider  not  only  whether  the  alleged  will  was  executed  but  whether  the 
will  is  valid  or  invalid  and  whether  probate  of  the  will  ought  to  be  granted  ;  every  consideration 
which  ought  to  induce  the  Court  to  refuse  probate  must  be  taken  into  account. 

See  also  Saroda  Soonduree  Dossia  v.  Muddon  Mohun  Shaha,  24  W.  R.,  162. 

Pakiam  Pillai  v.  Inrmsi  Ferand,  I.  L.  R.,  19  Mad.,  458.— Where  a  person  applied  for  probate 
of  a  will  but  withdrew  the  application  before  proceedings  became  contentious.  Held  that  he  was 
entitled  as  caveator  to  propound  the  same  will  in  opposition  to  a  grant  for  letters  of  administra- 
tion to  the  estate  of  the  deceased. 

Held  further  that  though  the  provisions  of  the  Civil  Procedure  Code  are  applicable  to  suits 
under  s.  261  still  in  the  present  case  the  application  for  probate  had  been  withdrawn  before 
the  proceedings  became  contentious  and  therefore  s.  373,  C.  P.   Code,  did  not  apply. 

See  also  Saroda  Soonduree  Dossia  v.  Muddun  Mohun  Shaha,  24  W.  R.,  162. 

Pratap  Chandra  Shaha  v.  Kali  Bhanjan  Shaha,  4  C.  W.  N.,  600. — Held  that  s.  55,  Ac* 
"V  of  1881,  and  not  s.  83,  Act  V  of  1881,  applied  to  a  case  of  revocation  of  probate. 

Ohillabai  Atmaram  v.  Nanduhai,  I.  L.  R.,  21  Bom.,  338.— An  executor  against  whose 
application  for  probate  a  caveat  has  been  filed  cannot  submit  to  arbitration  a  question 
whether  the  will  propounded  by  him  was  duly  executed. 

Mayho  v.  Williams,  2  All.  H.  C.  R.,  268.-^A  grant  of  probate  must  be  contested 
by  a  suit  in  the  Court  out  of  which  the  grant  issued  and  it  must  be  contested  before  the  Court 
setting  as  a  Court  of  Probate. 

Mrinamoyi  Dahea  v.  J ogodeshuri  Dahea,  I.  L.  R.,  5  Cal.,  450. — The  person  objecting  to  a 
grant  must  be  a  defendant.  Accordingly  where  the  father  of  an  infant  objected  to  probate 
on  behalf  of  the  infant  without  having  attained  the  permission  of  the  Court  to  institute  proceed- 
ings on  behalf  of  the  infant  it  was  held  that  the  infant  on  death  of  father  had  no  right  to  appeal 
against  the  order  made  . 

In  re  T.  K.  Mudali,  1  Mad.  H.  C.  R.,  59. — Before  passing  of  Hindu  Wills  Act  a  Hindu 
could  not  be  called  upon  to  prove  a  will  in  solemn  form  unless  he  had  applied  for  probate  and 
Bubmitted  to  the  jurisdiction  of  the  Court. 

Komullochun  Dutt  v.  Nilrutton  Mundle,  I.  L.  R.,  4  Cal.,  360. — The  grant  of  probate  is  a 
decree  of  Court  which  no  other  Court  can  set  aside  except  for  fraud  or  want  of  jurisdiction.- 

See  also  Barot  Parshotam  v.  Bai  Muli,  I.  L.  R.,  18  Bom.,  749  ;  Hormasji  v.  Bai  Dhanhaji, 
I.  L.  R.,  12  Bom.,  164. 

For  those  cases  which  ^fall  within  "  an  interest  in  estate  "  see  notes  of  cases  under   s.  250, 

Yeshwant  v.  Shankar,  I.  L.  R.,  17  Bom.,  388.  Under  s.  238  the  Court,  it  would  appear, 
has  power  to  appoint  a  Receiver  in  a  testamentary  suit.  See  also  Prem  Lall  Mullick  v.  Adminis- 
trator-General of  Bengal,  I.  L.  R.,  21  Cal.,  737  ;   I  L.  R.,  22  Cal.,  1011. 

As  to  Civil  Procedure  Code  (Act  XIV  of  1882)  has  now  been  repealed   by  Act  V  of  1908. 

262.     Where  any  probate  is  or  letters  of  administration  are  revoked,  all 
Payment  to  execu-     payments  bond  fide  made  to  any  executor  or  adminis- 
ter or  administrator     trator  under  such  probate  or  administration  before  the 
before  probate  or  let-  ..         ,,  <•     n     n  .     -.-i     .        t 

ters  of  administration     revocation  thereoi  shaJi,  notwithstandmg  such  revoca- 

revoked.  tion,  be  a  legal  discharge  to  the  person  making  the  same; 

and  the  executor  or  administrator  who  shall  have  acted  under  any  such  re- 
voked probate  or  administration  may  retain  and  reim- 
to?^  or* administrator  l^urse  himself  in  respect  of  any  payments  made  by  him, 
to  recoup  himself  for  which  the  person  to  whom  probate  or  letters  of  adminis- 
^^  tration  shall  be  afterwards   granted  might  have  law- 

fully made. 

This  section  has  been  incorporated  as  s.  84  in  the  Probate  and  Administration  Act  (V  of 
1881). 

Under  s.  333  of  the  Indian  Succession  Act  and  s.  157  of  the  Probate  and  Administration 
Act,  which  sections  have  been  added  to  these  Acts  respectively  by  ss.  10  and  17  of  Act  VI  of. 
1889,  "  when  a  grant  of  jirobate  or  letters  of  administration  is  revoked  or    annulled  under  thia^ 
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Act,  the  person  to  whom  the  grant  was  made  must  forthwith  deliver  up  the  probate  or  letters  to 
the  Court  which  made  the  grant.  If  such  person  wilfully  and  without  sufficient  cause  omits  so 
to  deliver  up  the  probate  or  letters,  he  shall  be  punished  with  fine  which  may  extend  to  one 
thousand  rupees,  or  with  imprisonment  which  may  extend  to  three  months,  or  with  both.  " 

See  Komullochun  Dnti  v.  Nilnitton  Mundle,  I.  L.  R.,  4  Gal.,  360  ;    (s.  c),  4  C.  L.  R.,  175. 

Compare  ss.  77  and  78  of  the  Probate  Act,  1857  (20  and  21  Vict,  c.  77). 

Gopal  Das  AgorwaUah  v.  Budee  Das  Surika,  10  C.  W.  N.  662. — Held  that  a  grant 
obtained  by  suppressing  a  will  containing  no  appointment  of  executors  is  not  void  ah  initio  and 
a  sale  of  a  property  of  the  deceased  by  the  administrator  who  had  obtained  a  grant  to  a  purchaser 
ignorant  of  the  suppression  is  valid  even  where  the  grant  is  revoked. — Ellis  v.  Ellis.  1  Ch  .  613 
(1905)  ;  Boxall  v.  Boxall,  11  Ch.  D.,  220. 

Pundit  Prayag  Raj  v.  Goukaram  Pershad,  6  C.  W.  N.,  787. — Under  s.  6  of  Act  V  of  1881, 
which  corresponds  with  s.  181  probate  can  only  be  granted  to  an  executor  and  an  universal 
legatee  is  only  entitled  to  administration.  Where  probate  was  granted  held  that  the  grant  was 
invalid  and  that  a  mortgage  executed  by  such  person  without  Judge's  sanction  was  bad.  An 
act  done  by  a  person  under  a  title  created  by  a  will  which  has  been  declared  a  forgery 
are  void. 

Boxall  V.  Boxall,  27  Ch.  D.,  220  ;  Euhan  v.  Thomas,  L.  R.,  9  P.  D.,  70  ;  Dowse  v.  Coze, 
3  Bingham,  20,  referred  to. 

Debendro  Nath  Dutt  v.  Administrator-General  of  Bengal,  10  C.  W.  X.,  675  (F.  B.) 
It  was  decided  in  this  case  that  ss.  242  and  269  are  not  intended  to  afford  protection  to  unwar- 
rantable and  fraudulent  dispositions  by  an  administrator  whose  title  rests  on  a  grant  absolutely 
void.  Section  262  affords  protection  to  debtors  making  '  bona  fide '  payments  to  such  an  adminis- 
trator before  revocation  of  a  grant.  But  it  does  not  protect  purchasers  from  payment  to 
Buch  an  administrator. 

Abraham  v.  Cunningham,  2  Lew.  Rep.,  182  ;  Ellis  v.  Ellis,  (1905)  1  Ch,  613  ;  Boxall  v. 
Boxall,  27  Ch,  D.,  320  (1884) :  Wooley  v.  Clark,  5  B.  and  Add.,  754  (1882) ;  Pundit  v.  Goukarn, 
6  C.  W.  N.,  787  (1902) ;  Harris  v.  Huntbach,  1  Burrow,  373  ;  Kusiha  v.  Sripat,  I.  L.  R.,  19 
Bom.,  697  ;  (see  also  cases  referred  to  at  page  077). 

The  law  upon  this  subject  is  very  fully  dealt  with  in  Williams  on  Executors,  lOth  Edn., 
Vol.  1,  pages  460 — 466,  to  which  attention  is  directed  and  it  is  proposed  to  refer  to  some  of  the 
cases  therein  cited. 

Graysbrook  v.  Fox,  Plowd.,  276. — In  an  action  of  detinue  brought  by  an  executor  agajnst 
the  defendant  who  had  brought  goods  belonging  to  the  testator  from  one  to  whom  administra- 
tion had  been  granted  before  executor  had  proved  the  will,  held  that  the  executor  was  entitled 
to  recover. 

Abrahamx.  Cunningham,  2  Lew.,  182. — Held  that  a  grant  of  administration  obtained 
by  suppressing  a  will  containing  no  appointment  of  executor  is  not  void  ab  initio  and 
accordingly  a  sale  by  such  an  administrator  to  an  innocent  purchaser  was  upheld.  See  also 
Boxall  V.    Boxall,  27  C.  D.,  220. 

Woolley  V.  Clark,  5  B.  and  A.,  744. — In  this  case  a  will  was  proved  and  the  executor  sold 
with  notice  of  a  subsequent  will  which  was  proved.  Held  that  the  second  circular  was  entitled 
to  recover  from  the  first. 

No'e — This  case  would  seem  to  be  a  doubtful  authority — see  page  195,  Williams  on 
Executors,  Vol.  I,  10th  Edn. 

See  also  Lamie  v.  Dorrell,  2  Lord  Raym.,  1216  ;  as  to  sale  bj'  an  auctioneer  under  instructions 
from  a  supposed  executrix. 

See  also  effect  of  payment  to  an  executor  or  administrator  under  a  void  probate  as  adminis- 
tration, pages  460-466,  Williams  on  Executors,  Vol.  I,  10th  Edn. 

See  also  s.  76  and  77,  20  and  21  Vict.,  c.  77. 

See  also  the  recent  cas*-  of  Ellis  v.  Ellis,  1  Ch.,  163  (1905). 

By  s.  78,  20  and  21  Vict.,  c.  77,  all  persons  and  Corporations  who  make  or  permit  to 
be  made  any  payment  or  transfer  "  bond  fide  "  upon  any  probate  or  administration  are 
indemnified  and  protected  notwithstanding  any  invalidity  of  the  grant. 

By  s.  76  revocation  of  temporarj-  grants  is  not  to  prejudice  legal  proceedings 
commenced  before  the  revocation  by  or  against  any  administrator  thereby  appointed. 

There  is  a  distinction  on  the  subject  between  grants  which  are  void  and  those  which 
are  merely  voidable. 

If  the  grant  in  question  be  void,  it  would  appear  that  the  mesne  acts,  except  in  so  far 
as  they  are  protected  by  the  above  Statute  shall  be  of  no  validity,  nor  can  they  be  made 
good  by  relation. — Abraham  v.  Cnnnigham.  2  Lew..  182. 
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As  between  the  rightful  representative  and  the  alienee  however  it  would  appear  that  the 
act  of  alienation,  if  done  in  due  course  of  administration,  is  not  to  be  considered  as 
void— Graysbroak  v.  Fox,  Plowd.,  282-283  ;  Ellis  v.  Ellis  (1905),    1  Ch.,  013. 

It  may  be  laid  down  as  a  general  rule  that  where  an  administration  is  repealed  because 
it  should  be  granted  to  another,  all  acts  of  the  first  administrator  are  valid,  but  if  it  was 
granted  in  derogation  of  the  right  of  an  executor  such  a  grant  is  void.  See  Boxull  v.  Bcxall 
(27  CD.,  222),  where  grant  was  made  by  suppressing  a  will  which  contained  no  appointment 
of  executors. 

Ellis  v.  Ellis,  1905,1  Ch.,  613.- — Where  grant  was  obtained  by  suppressing  a  will  which 
contained  an  appointment  of  executors  where  letters  of  administration  are  revoked  the 
administrator  will  not  be  allowed  his  costs  of  an  administration-suit  instituted  by  him  where  he 
had  knowledge  that  another  person  claimed  to  administer — Houseman  v.  Houseman,  1  C'h. 
D.,  535.  Ee  Dean,  21  C.  D.,  581. 

Payment  of  money  to  an  executor  who  has  obtained  probate  of  a  forged  will  is  a 
discharge  to  the  debtor,  notwithstanding  that  the  probate  he  afterwards  declared 
nuW— Allen  v.  Dundas,  3.  T.  R.,  125. 

Payment  to  an  administrator  regularly  appointed  exonerates  the  debtor,  though  it 
should  turn  out  there  is  a  will  existing — Prosser  v.  Wagner,  1  C.  B.  N.  S.,  294. 

Every  person  is  bound  to  pay  deference  to  a  judicial  act  of  a  Court  having  competent 
jurisdiction,  and  to  give  credit  to  a  probate  till  it  is  vacated — Allen  v.  Dundas.  3  T.  R.,  129. 

During  the  subsistence  of  any  giant  of  administration  no  person  has  power  to  act  as 
executor  "  quoad  "  the  property  comprised  in  such  grant.     See  20  and  21  Vict.,  c.  77,  s.  75. 

263.    Every  order  made  by  a  District  Judge  by  virtue  of  the  powers  here- 
Appeais  from  orders     by  conferred  upon  him.  shall  be  subject  to  appeal  to 
jix^c?|e^und?r  Vowe'ri    t^e  High  Court  under  the  rules  contained  in  the  Code 
conferred  by  this  Act.     of  Civil  Procedure  applicable  to  appeals. 

This  section  has  been  incorporated  as  s.  86  in  the  Probate  and  Administration  Act  (V  of  1881). 

Vmrao  Chand  v.  Bindraban  Chand,  I.  L.  R.,  17  All.,  475. — An  appeal  lies  under  the  Letters 
Patent  from  the  judgment  of  a  single  judge  granting  probate  and  the  Bench  is  not  debarred  from 
reconsidering  the  findings  of  fact  arrived  at  in  the  judgment  under  appeal. 

Raoji  Ranchod  v.  Vishu  Ranchod,  I.  L.  R.,  9  Bom.,  241. — Although  under  s.  238,  C.  P. 
Code,  proceedings  are  to  be  regulated  by  C.  P.  Code  it  was  held  the  Court  was  not  justified  under 
s.  177  in  deciding  against  a  caveator  because  he  refused  to  answer  a  question  and  in  dispensing 
with  proof  of  the  execution  of  the  will. 

Abhiram  Dass  v.  Gopal  Dass,  I.  L.  R.,  17  Cal.,  48. — An  appeal  lies  under  s.  588,  cl.  2  of  the 
Code  from  an  order  of  a  District  Judge  admitting  a  person  as  caveator  under  s.  250  of  Succession 
Act  or  69of  Act  V  of  1881. 

Khtttramnni  Dasi  v.  S.  Churn  Kundu,  I.  L.  R.,  21  Cal.,  539. — Section  83  read  with  s.  53  of 
Act  V  of  1881  only  allows  an  appeal  to  the  High  Court  in  cases  in  which  an  appeal  is  allowable 
under  the  Code. — No  appeal  lies  against  an  order  refusing  to  make  a  person  opposing  probate  a 
party  defendant  to  an  application  for  probate. 

See  also  Karman  Bebee  v.  Misri  Lall,  I.  L.  R.,  2  All,  904  ;  Abirunnissa  Khatoon  v.  Komur- 
unnissa  Katoon,  I.  L.  R.,  13  Cal.,  100.. 

Gerindra  Kumar  Das  Gwpfa  v.  Rajeswari  Roy,  I.  L.  R.,  27  Cal.,  5. — Where  there  was  a 
clerical  error  in  the  form  of  probate  granted  and  the  Judicial  Commissioner  refused  to  amend  it 
on  the  ground  that  the  probate  was  granted  by  his  predecessors. 

Held  that  though  there  was  no  appeal  from  the  order  either  under  s.  86  of  Act  V  of  1881  or 
this  section  yet  the  Court  could  deal  with  it  under  s.  022.  C.  P.  Code. 

Kettramvni  Dasi  v.  S.  Churn  Kundu.  I.  L.  R..  21  Cal..  539.  followed. 

T.  Liicas  V.  H.  Lucas,  I.  L.  R.,  20  Cal.,  245. — No  appeal  lies  against  an  order  made  whether 
in  pursuance  of  the  directions  of  the  High  Court  or  otherwise  by  a  District  Judge  as  to  security, 
on  the  ground  that  such  security  is  insufficient.  Monmohinee  Dasee  v.  Khetter  Gopal  Dey,  I.  L. 
R.,  Cal.,  127,  referred  to. 

Vma  Charan  Das  v.  Muktakeshi  Das.  I.  L.  R.,  28  Cal.,  149.— An  appeal  lies  to  the  High 
Court  against  an  order  passed  by  a  District  Judge  or  District  Delegate  granting  permission 
to  an  executor  or  administrator  to  dispo.se  of  property  under  s.  90  of  Act  V  of  1881. 

See  also  Raj  Narain  Mukerjee  v.  L.  K.  Debi  (I.  L.  R.,  29  Cal.,  08),  as  to  jurisdiction  of 
District  Judge  to  take  two  bonds. 
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See  also  5  C.  W.  N..  377,  I.  L.  R.,  17  All.,  475. 

Under  this  Act  and  the  Probate  and  Administration  Act,  the  jurisdiction  in  granting  and 
revoking  probates  is  conferred  on  the  District  Judge  in  all  cases  within  his  district  ( Act  X  of 
1865.  s.  235,  Act  V  of  1881,  s.  51),  but  the  High  Court  has  concurrent  jurisdiction  with  him  in 
the  e.xercise  of  allpowers  conferred  upon  him  on  that  behalf  (Act  X  of  1865,  s.  264,  Act  V  of 
1881.  s.  87),  and  every  order  made  by  him  in  virtue  of  such  powers  is  under  this  section  appeal- 
able to  the  High  Court  under  the  rules  contained  in  the  Civil  Procedure  Code  applicable  to 
appeals.  By  s.  235A  of  this  Act,  and  s.  52  of  the  Probate  and  Administration  Act,  the  High 
Court  has  power  to  appoint  such  judicial  officers,  within  any  district  as  it  thinks  tit,  to  act  for 
the  District  Judge  as  delegates  to  grant  probate  and  letters  of  administration  in  non-contentious 
cases,  but.  in  eases  of  Hish  Court  not  established  by  Royal  Charter,  the  appointment  must  be 
made  with  the  previous  sanction  of  the  Local  Government.  The  District  Court  has  no 
jurisdiction  except  in  cases  within  the  Indian  Succession  Act  or  Probate  and  Administration 
Act.  Under  the  latter  Act.  it  has  now  jurisdiction  to  admit  the  will  of  a  Mahomedan  to 
probate.     See  Fatimunnissfi  Begum    v.    Mir  Hamza  Alt.  6  C.  L.  R.,  394. 

In  Assam,  the  jurisdiction  in  granting  probates  and  letters  of  administration  is  vested  not 
in  the  Deputy  Commissioner,  but  in  the  Judicial  Commissioner— T^«^Mr  Kristo  Surma  v.  Basu- 
dev,  12  W.  R".  424. 

Where,  after  an  application  for  probate  had  been  granted  on  an  objection  made,  a  subse- 
quent order  was  passed  that  the  case  be  re-opened,  that  probate  be  suspended  '•for  a  certain 
time,  and  the  executor  bring  in  his  evidence  to  prove  his  right  to  obtain  probate,  it  was  held  by 
Garth.  C.  J.,  and  McDonnell,  J.,  that  there  was  no  appeal  from  the  ovAav—Broionath  Pal  v. 
Dasmoney  Dassee,  2  C.  L.  R.,  589. 

An  order  made  by  District  Judge  on  an  application  for  probate  not  being  a  final  order 
under  this  section,  cannot  be  referred  for  the  opinion  of  the  High  Court  under  the  revision, 
section  of  the  Code  of  Civil  Procedure. — Iv  the  Goods  "f  Monohur  Mookerjee,  I.  L.  R.,  5  Cal. 
56n  :  (s.  c.)  6  C.  L.  R.,  228. 

But  when  a  reference  was  actually  made,  the  High  Court  as  a  Court  of  concurrent  jurisdic- 
tion (see  next  section),  dealt  with  it  as  an  original  application — Ibid. 

Ahimnnissa  Khntoon  v.  Homvrunnissa  Khatoon,  I.  L.  R.,  13  Cal.,  p.  100. — An  order  rejecting 
an  application  to  be  made  a  party  to  a  suit  under  s.  32.  C.  P.  C,  is  not  applicable. 

264.     The  High  Court  shall  have  concurrent  jurisdiction  with  the  Dis- 
Concurrentjurisdic-     trict  Judge  in    the   exercise  of  all  the    powers  hereby 
tionofthe  High  court,     conferred  upon  the  District  Judge. 

This  section  has  been  incorporated  as  s.  87  in  the  Probate  and  Administration  Act  (V 
of  1881). 

As  a  Court  of  concurrent  jurisdiction,  the  High  Court  dealt  with  a  case  which  had  been  im- 
properly referred  to  it,  under  the  Civil  Procedure  Code  by  a  District  Judge — In  the  Good-iof 
Monohur  Mookerjee,  I.  L.  R.,  5  Cal.,  756  ;  (s.  c),  6  C.  L.  R.,  228. 

Umrao  Chund  v.  Bindraban  Chand.  I.  L.  R..  17  All.,  p.  475. — An  appeal  will  lie  under  s. 
10  of  Letters  Patent  of  High  Court,  N.  W.  P..  from  judgment  of  a  single  Judge  of  the  Court  in 
appeal  from  order  of  a  District  Judge  granting  probate  of  a  will  under  Ch.  V  of  Act  V  of  1881, 
and  the  Bench  hearing  such  appeal  is  not  debarred  from  considering  findings  of  fact  arrived  at 
in  the  judgment  under  appeal. 


PART  XXXII.* 

OF  EXECTTORS  OF  THEIR  OWN  WRONG. 

265.     A  person  who  intermeddles  with  the  estate  of  the  deceased,  or  does 

Executor  of  his  own     any  othe/  act  which  belongs  to  the  office  of    executor, 

wrong.  while  there  is  no  rightful  executor  or  administrator    in 

existence,  thereby  makes  himself  an  executor  of  his  own  wrong.  *     i 

*  This  Part  has  not  been  made  applicable  to  Hindus  by  the  Hindu  Wills  Act  or  incor- 
porated in  the  Probate  and  Administration  Act  (V  oi  188D.  See  Suddasook  Kootary  v.  Ratn 
Chunder,  I.  L.  R.,  17  Cal.,  621. 
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Excerptions  :  First. — Intermeddling  with  the  goods  of  the  deceased  for 
the  purpose  of  preserving  them,  or  providing  for  his  funeral  or  for  the  imme- 
diate necessities  of  his  family  or  property,  does  not  make  an  executor  of  his  own 
wrong. 

Second. — Dealing  in  the  ordinary  course  of  business  with  goods  of^the  de- 
ceased received  from  another,  does  not  make  an  executor  of  his  own  wrong. 

Illustrations. 

(a)  A  uses  or  gives  away  or  sells  some  of  the  goods  of  the  deceased,  or 
takes  them  to  satisfy  his  own  debt  or  legacy,  or  receives  payment  of  the  debts 
of  the  deceased.     He  is  an  executor  of  his  own  wrong. 

{h)  A  having  been  appointed  agent  by  the  deceased  in  his  lifetime  to 
collect  his  debts  and  sell  his  goods,  continues  to  do  so  after  he  has  become 
aware  of  his  death.  He  is  an  executor  of  his  own  wrong  in  respect  of  acts  done 
after  he  has  become  aware  of  the  death  of  the  deceased. 

(c)  A  sues  as  executor  of  the  deceased,  not  being  such.  He  is  an  execu- 
tor of  his  own  wrong. 

This  section  has  not  been  incorporated  in  the  Probate  and  Administration  Act.  I  See 
Suddasook  Kootary  v.  Ram  Chunder,  I.  L.  R.,  17  Cal.,  620. 

Kshitish  Chandra  A.  Chowdlmry  v.  E.  M.  Roy,  12  C.  W.  N.,  p.  237  (10  C.  W.  N.,  506).— 
On  the  termination  of  the  appointment  of  an  administrator  pendente  lite  in  respect  of  the 
property  of  a  Hindu  if  he  continues  to  hold  and  deal  with  the  property  in  the  same  way  as  he 
did  prior  to  the  date  when  his  appointment  came  to  an  end  he  can  be  send  as  a  quasi  executor 
de  son  tort. 

Cases  referred  to  : — 

Majaluri  Garudiak  v.  N.  Rungiat,  I.  L.  R.,  3  Mad.,  .39.5  ;  In  re  Toleman  Westwood  v.  Booker 
(1897),   1  Ch.,  866  ;  M.  31.  Hadjiarv.  Pitchey  (1894),  A.  C,  437. 

Hindu  executors. — The  circumstances  which  will  constitute  a  person  an  executor  de  son  tort 
are  the  same  in  India  as  in  England.  It  is  to  be  borne  in  mind  that  the  provisions  of  the  Indian 
Succession  Act  relating  to  executors  de  son  tort  have  not  been  made  applicable  to  Hindus  and 
other  persons  to  whom  the  Hindu  Wills  Act  applies,  nor  have  they  been  in  any  way  incorporated 
|n  the  Probate  and  Administration  Act. 

From  the  case  of  J ogendranarain  Deb  Roykut  v.  Emily  Temple,  2  Ind.  Jur.,  N.  S.,  234  (see 
Roghonatk  Ghose  V.  Biiddinath  Mitter,  Morton' i^  Rep.  by  Montriou,  308;  Mohnr.  Essnda  Bye 
Sahib  Pushwnh  v.  E.  I.  Co.,  1  Tay.  and  B..  290).  it  would  appear  to  be  doubtful  whether  the 
principles  applied  in  England  against  a  person  who  intermeddles  with  the  estate  of  a  deceased 
are  applicable  at  all  in  the  case  of  Hindus.  In  first-mentioned  case  Phear,  .J.,  said  : — 
"  According  then  to  the  state  of  the  law  affecting  Hindus,  as  I  understand  it.  is  if  a  debtor  dies 
leaving  his  debt  unsatisfied,  the  creditor  must  look  for  payment  to  the  person  who 
has  received  the  deceased's  property  in  due  course  of  descent,  or  in  Bengal,  if  the  deceased 
man  has  left  a  will,  to  the  executor  who  has  taken  assets,  or  to  an  administrator  who  has 
taken  out  administration.  Now  by  what  outward  signs  is  the  creditor  to  recognize 
the  person  who  bears  any  of  these  three  characters.  Obviously  there  is  but  one  available 
due  to  him,  viz.,  the  factum  of  his  dealing  with  the  assets  of  the  deceased.  And  I  am  of 
opinion  that  here,  as  in  England,  the  creditor  is  not  obliged  to  seek  out  the  root  of  any 
one's  authority  whom  he  finds  in  possession  of  the  property  which  the  deceased  man  left  at 
his  death.  He  may  sue  such  a  person  on  the  foundation  of  that  possession  only  and  in  the 
event  of  his  doing  so  it  will  be  on  the  defendant  to  show  not  only  that  he  did  not  in  fact 
become  posses.sed  of  the  ])roperty  in  either  one  of  the  characters  of  heir,  executor  or  adminis- 
trator, but  also  to  establish  that  he  has  a  good  title  to  hold  it  l)y  some  other  right.  If  he  is  un- 
able to  do  this,  the  Court  will  iiold  him  liai)le,  as  of  his  own  wrong,  to  discharge  the  plaintiff's 
claim  in  the  same  way,  and  to  the  same  extent,  as  if  he  were  actually  clothed  with  one  of  the 
three  characters  which  I  have  specified.  I  conceive  this  to  be  matter  of  evidence  only,  depending 
upon  those  principles  ilone  which  have  led  in  England  to  the  recognition  of  vicarial  liability 
hidden  under  the  name  of  executor  de  son  tort.  It  is  suggested  tliat  the  doctrine,  which  I  have 
just  attempted  to  put  into  words,  has  never  yet  received  judicials  ;>iiction  in  this  country,  and 
th«  case  of  Mohur  Essnda  Bye  S'lhih  Piishwah  v.  East  India  Company  (1  Tay.  and  B.,  290),  has 
been  quoted  to  make  out  that  it  has  been  even  condemned.     It  appears  to  me,  however,  that  this 
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argument  is  founded  upon  a  wrong  construction  of  the  judgment  which  the  Court  passed  in  that 
case.  The  plaintiff,  as  administratrix,  sued  the  defendants  for  an  account  of  their  dealings 
with  the  estate  of  the  deceased  during  the  period  between  the  date  of  the  death,  and  the 
date  of  her  own  letters  of  administration,  on  the  ground  that  they  had  acted  as  executors 
de  leur  tort  throughout  some  portion  of  that  interval.  The  Court  after  expressing  some 
doubt  as  to  the  exact  nature  the  authority  or  interest  conferred  by  letters  of  administra- 
tion in  regard  to  the  property  of  a  deceased  Hindu,  merely  held  that  they  certainly 
do  not  entitle  the  administrator  to  seek  an  account  of  dealings  effected  antecedently 
to  his  own  grant  of  administration ;  because,if  for  no  other  reason,  there  must  have  been 
complete  representation  of  the  deceased  and  his  estate  from  the  moment  of  death 
in  the  shape  of  an  heir  (or  next-of-kin)  to  whom  the  account  should  be  made  by  the 
intermeddler,  if  any  account  were  due.  I  do  not  understand  the  Court  even  to  have  hinted 
that  defendants  might  not  have  been  successfully  treated  as  executors  of  their  own  wrong  by  a 
creditor  suing  to  recover  on  a  debt  due  to  him  from  the  deceased.  And  in  Roghoonath  Ghose  v. 
B^iddinath  Slitter  (Morton's  Rep.  by  Montriou,  p.  308),  where  a  bill  of  discovery  filed  against 
persons  dealing  with  an  estate  as  executors  de  son  tort  was  demurred  to,  on  the  double  ground  that 
it  did  not  show  fact  of  intermeddling,  and  also  that  under  Hindu  Law  there  could  be  no  executor 
de  SOT)  tort,  while  the  demurrer  was  allowed,  leave  was  given  to  amend,  and  thus,  apparently,  for 
no  reasons  are  given,  the  objection  of  law  was  overruled.  On  the  other  hand,  it  is,  I  believe, 
matter  of  daily  practice  in  the  Civil  Courts  throughout  the  country  to  make  an  heir  with  assets 
answer  for  the  debts  of  the  deceased  upon  the  slightest  possible  evidence  of  kinship,  if  not  upon 
absolutely  none.  It  does  not  appear  to  me,  therefore,  that  the  opinion  which  I  have  already 
expressed  is  in  any  degree  novel.  " 

That  case  was  taken  on  appeal  before  Pe.\C'OCK,  C.  J.,  and  M.\cpherson,  J.,  but  these 
learned  Judges,  in  affirming  the  judgment  of  the  Court  below,  did  not  find  it  necessary  to  decide 
whether  a  Hindu  could  be  made  executor  de  son  tort — See  Suddasook  Kootary  v.  Ram  Chiinder, 
I.  L.  R.,  17  Cal.,  620.     Law  of  Wills  in  India,  p.  362. 

If  one  who  is  neither  executor  nor  administrator  intermeddles  with  the  goods  of  the  deceased 
or  does  any  other  act  of  the  office  of  an  executor  he  thereby  makes  himself  what  is  called  in  law 
an  executor  of  his  own  wrong  or  "  executor  de  son  tort.'^ 

A  very  slight  circumstance  of  intermeddling  with  the  goods  of  the  deceased  will  make  a 
person  "  executor  de  son  tort,"  and  for  particulars  of  cases  on  this  subject,  see  Williams  on 
Executors,  Vol.  I,  p.  183,  et  seq.    10th  Edn. 

If  a  man  sue  as  executor  or  if  an  action  be  brought  against  him  as  executor,  and  he 
pleads  in  that  character  this  will  make  him  "'  executor  de  son  tort.  " — Sharland  v.  Mildon,  5 
Hare.,  468. 

There  are,  however,  many  acts  which  a  stranger  may  perform  without  incurring  of  becom- 
ing such  an  executor,  such  as  looking  the  funei-al,  locking  goods  up  for  preservation  making  an 
inventory  of  property,  feeding  his  cattle  (see  Williams  on  Executors,  p.  187  and  cases  therein 
cited). 

The  question  of  whether  a  person  is  an  executor  de  son  tort  is  a  question  of  law  and  not  to 
be  left  to  a  jury  but  whether  he  did  certain  acts  this  is  a  question  for  the  jury.  When  a  man 
has  so  acted  as  to  become  an  executor  d,e  son  tort,  he  thereby  renders  himself  liable  not  only  to  an 
action  by  the  rightful  executor  or  administrator,  but  also  to  be  sued  as  executor  by  a  creditor  of 
the  deceased  or  by  a  legatee.  For  further  particulars  and  cases  see  Williamson  Executors, 
Vol.  I,  p.   190-196. 

If  an  executor  de  son  tort  hands  over  part  of  the  property,  of  which  he  has  wrongfully 

fiossessed  himself,  to  a  second  person,  that  person  may  possiblj-  be   sued  in  equity  ;  but  he  is  not 
iable  as  executor  de  son  tort — Hill  v.  Curtis,  L.  R.,  1  Eq.,  90. 

Thus  in  the  case  of  Pnvll  v.  Simpson  (9  Q.  B.,  36.5 ),  where  a  lessee  died  intestate  during  the 
term,  and  his  widow  entered  without  taking  administration  and  paid  the  rent,  and  afterwards 
her  son-in-law  took  the  premises  with  her  concurrence  and  with  the  assent  of  the  landlord,  and 
paid  rent  and  continued  to  occupy  during  the  remainder  of  the  term,  it  was  held,  that  although 
the  widow  might  have  been  chargeable  as  executrix  de  son  tort,  her  son-in-law  had  not  made  him- 
self executor  rfe  sow /o?-<  bv  taking  the  premises  from  her — Williams  on  Executors,  10th  Edn., 
Vol.  I,  187,  et  seq. 

In  Williums  v.  Heales  (L.  R.,  9  C.  P.,  177).  it  appeared  that,  in  1810.  a  lease  for  61|  years 
was  granted  by  the  predecessors  in  title  of  the  plaintiff  to  one  "  H  G.  his  executors,  administra- 
tors, and  assigns.  "  In  1814  H  G  died  intestate.  His  widow  administered  to  his  estate  and 
remained  possessed  of  the  estate  till  her  death  in  1843.  After  her  death.  G  S  H,  the  father  of  the 
defendant,  who  had  married  a  daughter  of  //  G,  without  any  administration,  took  possession 
and  received  the  rent,  paying  the  ground-rent,  and  he  continued  to  do  so  till  his  death  in  1856. 
After  the  death  oi  G  S  //."the  defendant  received,  and  continued  to  receive,  the  rent,  paying  the 
ground-rent  and  dividing  the  balance  between  the  two  sisters  and  himself — no  further  ad- 
ministration having    been    taken  out.     He    continued    to    do    this    down  to    the  expiration 
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of  the  lease,  when  he  deliveied  up  the  premises  to  the  plaintiffs  out  of  repair.  The  Court 
was  of  opinion,  that  the  defendant  had  done  more  than  the  defendant  in  Paull  v.  Simpson,  and 
was  executor  de  son  tort  of  the  term. 

If  a  man  take  the  goods  of  the  deceased  })v  mistake  supposinj;  them  to  he  his  own,  he  will 
not  be  executor  de  son  tort  (Williams  on  Executors,  10th  PJdn.,  Vol.  I,  214) ;  nor  if  he  take 
them  as  agent  for  the  rightful  executor— Ibid,  21.5.     See  Sykes  v.  Sykes,  L.  R.,  5  C.  P.,  113. 

An  executor  de  son  tort  cannot  discharge  himself  unless  he  hands  over  the  property  to  the 
rightful  representative  before  an  action  is  brought — Hill  v.  Curtis,  L.  R.,  1  Eq..  90.  So  in  equity, 
if  an  executor  can  prove  a  settled  account  with  the  rightful  representative  before  suit,  it  is  a 
sufficient  answer  to  a  bill  in  equity  against  him  for  an  account — Ibid. 

If  there  be  a  rightful  administrator  or  executor,  a  person  who  gets  yjossession  of  property 
belonging  to  the  estate  of  the  deceased  or  otherwise  interferes  with  the  estate  is  a  trespa.sser  and 
not  an  executor  de  son  tort.— Anon.,  1  Salk..  312;  Tomlin  v.  Beck,  1  Turn,  and  R.,  438.  Were 
the  mere  possession  of  a.ssets  to  constitute  a  man  executor  de  son  tort,  there  might,  as  pointed  out 
by  Sir  J.  Plumer,  M.  R..  be  at  one  and  the  .same  time  both  a  rightful  executor  and  an  executor 
de  son  tort,  the  former  deriving  his  title  from  the  will  which  he  had  proved,  the  other  clothed  with 
his  character  by  virtue  of  his  having  part  of  the  as.sets  on  his  hands,  and  if  portions  of  the  effects 
could  be  traced  into  the  hands  of  twenty  or  more  persons,  each  of  them  might  on  that 
principle  be  an  executor  de  son  tort.— Tomlin  v.  Beck.  1  Purn  and  R..  438. 

If  a  person  sets  up  in  himself  a  colorable  title  to  the  possession  of  the  goods  of  the  deceased, 
though  he  may  not  be  able  to  establish  a  completely  strict  and  legal  title,  it  will  be  sufficient  to 
exempt  him  from  being  charged  as  an  executor  de  son  tort. — Flemings  v.  J  arret.  1  E.sp.  N.  P.,  335. 
Law  of  Wills  in  India,  36.5.  For  further  information  see  WilHams  on  Executors,  Vol.  I,  10th 
Edn..  pp.  183  to  196:  Vol.  11,  1565-1426-1429. 

266.     When  a  person  has  so  acted  as  to  become  an  executor  of  his  own 
wrong,  he  is  answerable    to    the    rightful    executor   or 
tor  oPhfs  ow^n  wrong"     aclmimstrator,  or  to  any  creditor  or  legatee  of    the  de- 
ceased, to  the  extent    of    the  assets    which  may    have 
come  to  his  hands,  after  deducting  pavments  made  to    the  rightful  executor 
or  administrators,  and  payments  made  in  a  due  course  of  admin'stration. 

This  section  has  not  been  incorporated  in  the  Probate  and  Administration  Act.  see  Suddasook 
Koctary  v.  Ram  Chunder.  I.  L.  R.,  17  Cal.,  620. 

An  executor  de  .sen  tort,  it  was  said  by  Lord  Cottemh.am.  has  all  the  liabilities,  though  none 
of  the  privileges,  that  belong  to  the  chaiacter  of  executor — Carrnichcel.  v.  Carmichrel.  2  Phill. 
C.  C.  p.  103. 

He  may  be  sued  to  the  extent  of  the  specific  a.ssets  he  has  received,  although  there  is  no  legal 
personal  representative — Coote  v.  Whittington,  L.  R.,  16  Eq..  534  ;  following 7?r/?/9!er  v.  Koehler, 
L.  R.,  14  Eq.,  262,  and  dissenting  from  Cary  v.  Hills,  L.  R.,  15  Eq.,  79.  He  is  only  liable,  how- 
ever, to  the  extent  of  the  goods  which  he  has  administered  and  he  may  discharge  himself  in  a 
suit  for  account  bv  showing  that  he  has  handed  over  the  assets  to  the  rightful  representative — 
Hill  V.  Carter.  1  L.  R.,  Eq.,  90. 

But  the  agent  of  an  executor  de  son  tort  does  not  discharge  himself  by  accounting  in  respect  of 
his  dealings  as  agent  with  the  decea.sed's  estate,  to  his  principal ;  for  the  rule,  that  the  posses.sion 
of  an  agent  is  the  possession  of  a  principal  has  no  application  to  the  case  of  a  wrong-doer — S7*f(r- 
land  \  .  Mildon.  5  Hare,  469.  There  A.  who  was  employed  by  the  widow  of  the  testator  to  collect 
the  debts  due  to  the  estate,  collected  the  debts  and  paid  the  money  over  to  the  widow,  believing 
she  was  theadministratix.  The  widow  died  without  having  obtained  letters  of  administration, 
and  it  was  held  that  ^.  not  having  accounted  to  the  legal  representative  of  the  testator,  was 
liable  as  executor  de  son  tort. 

In  England,  an  executor  de  son  toil  cannot  give  in  evidence  under  flene  administrntiv,  or 
specially  plead  a  retainer  for  his  own  debt,  for  otherwise  the  creditors  of  the  deceased  would  be 
running  a  race  to  take  possession  of  his  goods  without  taking  administration  to  him — Williams 
on  Executors.  Vol.  I.  ]Oth  Edn..  183,  et  seq.  I'nder  this  Act  (sees.  282.  infra)  and  also  under 
the  Probate  and  Administration  Act,  s.  104,  an  executor  has  no  right  of  retainer  for  his  own 
debt  in  preference  to  other  debt.s. 

The  act  of  an  executor  de  son  tort  is  good  against  the  true  representative  only  where  it  is  law- 
ful, and  such  an  act  as  the  true  representative  was  bound  to  perform  in  due  course  of  administra- 
tion— Bnckley  v.  Barber,  6  Exch.,  164  :  Graysbrook  v.  Fox,  Plowd.,  282.  Without  taking 
administration  an  executor  de  son  tort  could  not  sue  another  to  enforce  his  claims  against  the 
estate — Framji  Daruhji  v.  Adarji.  I.  L.  R.,  18  Bom..  337.     See  s.  190.  supra. 

See  also  note  to  s.  265  and  Williams  on  Executors  at  pages  referred  in  notes  to  previous 
section. 
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PART  XXXIII. 
OF  THE  POWERS  OF  AN  EXECUTOR  OR  ADMINISTRATOR. 

267.     An  executor  or  administrator  has  the  same 
In  respect  of  causes     power   to   sue  in    respeot   of    a)]  cai^ses  of  action  that 

of    action     surviving      ^        •         ,i       j  i  j     j.        i-   j.  t  n  V 

the    deceased,    and     survive  the  deceased,   and    to    distrain    tor    all    rents 

of'hfs'd'elth*^^  ^'""^     due  to  him  at  the   time  of  his  death,  as  the  deceased 

had  when  living. 

Tliis  section  has  been  incorporated  as  s.  88  in  the  Probate  and  Administration  Act  (V 
of  1881). 

Kurrutulft/n  Bithadur  v.  N-  Abbns  Hoss(^in  Khan.  I.  L.  R.,  33  Cal..  116. — The  effect  of 
probate  of  a  Mahaniedan  will  is  limited  to  the  effect  given  to  it  by  Act  V  of  1881.  These  terms 
(continued  in  s.  59  and  supplemented  by  s.  88)  cannot  be  applied,  so  as  to  give  the  probate 
the  eflect  of  an  estoppel  as  to   the  will  and  its  contents. 

Under  s.  179,  supra,  the  whole  of  the  property  of  a  deceased  testator  vests  in  the  executor 
as  such.  By  s.  44.  Rule  (b)  of  the  Civil  Procedure  Code  (Act  XIV  of  1 882).  it  is  provided  :  "  No 
claim  by  or  against  an  executor,  administrator  or  heir  as  such,  shall  be  joined  with  claims  by  or 
against  him  personally,  unless  the  last  mentioned  claims  are  alleged  to  ari.se  with  reference  to 
the  estate  in  respect  of  which  the  plaintiff  or  defendant  sues,  or  is  sued  as  executor,  administra- 
tor or  heir  or  are  such  as  he  was  entitled  to  or  liable  for  with  the  deceased  person  whom  he  repre- 
sents. "  And  by  s.  437  of  the  Civil  Procedure  Code  it  is  provided,  that.  "  in  all  suits  concerning 
propertj'  vested  in  a  trustee,  executor  or  administrator,  when  the  contention  is  between  the  per- 
sons beneficially  interested  in  such  property  and  a  third  person,  the  trustee,  executor  or  adminis- 
trator shall  represent  the  persons  so  interested  and  that  it  shall  not  ordinarily  be  necessary  to 
make  them  parties  to  the  suit.  But  the  Court  mav,  if  it  think  fit.  order  them  or  anj'  of  them  to 
be  made  such  parties.  "     See  Act  XII  of  185.5  and  Act  XIII  of  ISiiS; 

Act  XIV  of  1882,  has  been  repealed  by  Act  V  of  1908,  ahd  see  order  XXXI  of  that  Act. 

268.     All  demands  whatsoever,  and  all  rights  to  prosecute  or  defend  any 

„  _,        _,    .  ^^      action  or  special  pioceedine,  existing  in  favour  of  or 

Demands  and  rights  .      ^  ^  j   j^i       ,■  c  ^  ■      i  ■        j. 

of  action  In  favour  of  against  a  person  at  the  time  oi  his  decease,  survive  to 
survfvetoand^alainst  and  against  his  executors  or  administrators  ;  except 
his  executor   or    ad-     causes  of  action  for  defamation,  assault  as  defined  in 

ministrator.  ittt->i/-,     i  i  ^        ■      •  j. 

the  Indian  renal  Code,  or  other  personal  injuries  not 

causing  the  death  of  the  party  ;  and  except  also  cases  where,  after  the  death  of 
the  partv,  the  relief  sought  could  not  be  enjoyed,  or  granting  it  would  be  nuga- 
tory. 

Illustrations. 

(a)  A  collision  takes  place  on  a  railway  in  consequence  of  some  neglect 
or  default  of  the  officials,  and  a  passenger  is  severely  hurt,  but  not  so  as  to 
cause  death.  He  afterwards  dies  without  having  brought  any  action.  The 
cause  of  action  does  not  survive. 

(b)  A  sues  for  divorce.  A  dies.  The  cause  of  action  does  not  survive  to 
his  representative. 

This  section  has  been  incorporated  as  s.  89  in  the  Probate  and  Administration  Act  (  V  of 
1881).  omitting  illustration  (5). 

Attention  is  drawn  to  the  provisions  of  Act  XII  of  1855.  "  an  act  to  enable  executors,  admin- 
istrators or  representatives  to  sue  and  be  sued  for  certain  wrongs;  "  see  also  Act  XIII  of  1855, 
"  an  Act  to  provide  compensation  to  families  for  loss  occasioned  by  the  death  of  a  person  caused 
by  an  actionable  wrong." 

Compare  also  3  and  4  William  IV.  c  42,  Lord  Cami'BELLS  Act.  9  and  10  Vict.,  c.  93.  s.  4.38, 
C.  P.  Code,  provides  that  where  there  are  several  executors  or  administiators  they  shall  be  made 
parties  to  a  suit  against  one  or  more  of  them,  &c.,  now  see  Act  V  of  1908,  and  order  XXXI. 

Ajoy  Kumari  Dabi  v.  Mnnindm  Nath  Chatkrjee.  I.  L.  R..  23  Cal.,  561.— After  the  preliminary 
decree  in  an  administration-suit,  declaring  the  right  of  a  defendant  to  a  certain  share  in  the  estate 
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the  Court  ought  not  to  sanction  a  compromise  between  the  plaintiffs  and  the  executors  to  the 
effect  that  the  entire  estate  should  be  made  over  to  the  plaintiffs  and  the  executors  released  from 
further  accounting,  entirely  ignoring  the  rights  of  the  other  defendants. 

Krishna  Behary  Sen  v.  Corporation  of  Calcutta,  8  C.  W.  N.,  p.  745.  Held  an  appeal  that  a 
suit  for  malicious  prosecution  survives  to  the  representatives  of  the  deceased  (see  8  C.  W..  N., 
329.) 

Power   of  executor  269.     An  executor  or  administrator  has  power  to 

or    administrator    to       t  <•  ,i  i.        i  i.r      j  j      -j.!  ^     ^^ 

dispose  of  deceaseds     dispose  01  the  property  01  the  deceased  either  wholly 

property.  ^j.  ^j-^  part,  in  such  manner  as  he  may  think  fit. 

Illustrations. 

(a)  The  deceased  has  made  a  specific  bequest  of  part  of  his  property. 
The  executor,  not  having  assented  to  the  bequest,  sells  the  subject  of  it.  The 
sale  is  valid. 

(b)  The  executor,  in  the  exercise  of  his  discretion,  mortgages  a  part  of 
the  immoveable  estate  of  the  deceased.     The  mortgage  is  valid. 

The  corresponding  section  of  the  Probate  and  Administration  Act  (V  of  1881).  is  s.  90, 
but  this  section  differs  very  materially  from  that  section  as  it  now  stands. 

Compare  the  provisions  of  s.  90  (Act  V  of  1881)  wherein  the  powers  of  an  executor  or 
an  administrator  under  that  Act  are  to  a  great  extent  limited  and  for  cases  under  that  section, 
see  annotated  Edition  of  Probate  and  Administration  Act. 

It  is  not  been  thought  necessary  to  bring  in  under  this  section  the  cases  which  have  been 
decided  under  s.  90  (Act  V  of  1881),  but  here  it  may  be  noted  that  the  provisions  of  this  section, 
does  not  apply  to  estates  vested  in  the  Administrator-General. — Sarnswati  Dassi  v. 
Adminiatrator-General,  I.  L.  R.,  23  Cal..  580 ;  Premlal  Mullick  v.  Administrator-General, 
I.  L.  R.,  22  Cal.,  p.  788  ;  I.  L.  R.,  22  Cal.  p.  1011. 

A.  L.  Seale  v.  Brown,  I.  L.  R.,  1  All.,  710. — Held  that  executors  had  authority  under  this 
section  to  give  a  power  of  sale  in  a  mortgage  where  such  mortgage  had  been  created  for 
Administration  purposes,  and  that  a  conveyance  under  such  power  of  sale  was  valid.    . 

InGoods  of  Hemming,!.  h.R.,  23  Ca,L,  51^). — In  any  application  iov  de  bonis  non  it  is  not 
necessary  to  ask  in  the  petition  for  leave  to  dispose  of  property  in  any  way  (sec.  269)  gives  the 
administrator  full  power. 

Romanath  Paul  v.  Kanai  Lai  Dey,  7  C.  W.  N.,  104. — Apart  from  any  special  power  given 
by  a  will  to  an  executor  money  harrowed  by  him  on  a  pro-note  for  the  benefit  of  an 
estate  is  not  a  charge  upon  the  estate. 

Hindu  Law. — Previous  to  the  Hindu  Wills  Act,  whicli  made  s.  179  of  the  Indian  Succession 
Act  applicable  to  Hindus  and  others  to  whom  that  Act  applied,  the  executor  of  the  will  of  a  Hindu, 
took  nothing  from  the  grant  of  probate,  his  title  being  founded  simply  and  solely  upon  the  will  of 
the  testator — Sharo  Bibi  v.  Buldeo  Dass,  1  B.  L.  R.,  ().  C.  24  ;  Tiruvalur\.  Kemstnappa  Mudali 
1  Mad.  H.  C.  R.,  59.  His  powers  of  dealings  with  the  property  of  the  deceased  therefore  were  only 
such  as  the  express  words  of  the  will  gave  him — Srimnty  .Jaykali  Debi  v.  Shibnath  Chatterjee,  2  B. 
L.  R.,  O.  C,  I,  per  Phear  J.  See  Sretmutty  Dnssee  v.  TanicJmrn  Coondoo  Chowdhry,  Bourke,  Part 
VII,'48  ;  Honooman  Prasad  Panday  v.  Musst.  Baboee  Munruj  Kanwaret,  6  Moore's  I.  A.,  393s. 
See  Lai  Chand  Ramdyal  v.  Gumtibni,  8  Bom.  H.  C.  R.,  150,  151  ;  and  Dhun  Bay  v.  Broughton,  15 
B.  L.  R.,  O.  C,  7.  See  also  Treepoorasoondery  Dossee  v.  Debendronafh  Tagore,  I.  L.  R.,  2  Cal., 
45  ;  Kherndmoney  Dossee  v.  Doorgamoney  Dossee,  2.  C.  L.  R.,  112,  and  3  C.  L.  R.,  315  ;  (s.  c.) 
I.  L.  R.,  4  Cal.,  455.  In  a  case  before  the  Hindu  Wills  Act,  where  an  executor  under  the  Hindu 
will,  in  order  to  save  tlie  estate  from  sale  in  execution  of  a  decree  against  his  testator,  raised  a 
loan  upon  a  mortgage  of  the  testator's  estate,  it  was  held,  that  even  if  the  executor  had  funds 
with  which  he  might  have  paid  off  the  decree,  the  mortgagee's  claim  was  good,  unless  he  knew 
of  the  existence *of  such  funds,  or  might,  by  the  exercise  of  ordinaiy  diligence,  have  known  of 
them — Kalee  Narain  Chowdhry  v.  Ram  Cnomar  Chand,  W.  R.,  for  18(i4,  p.  99. 

The  Hindu  Wills  Act  extended  the  powers  given  by  the  Indian  Succession  Act  to  executors 
of  the  wills  of  Hindus.  Now,  however,  that  Act  must  be  read  with  the  amendment  made  by  s. 
154  of  the  Probate  and  Administration  Act,  the  effect  of  which  Act  was  to  take  out  of  the'  Hindu 
Wills  Act  the  sections  of  the  Indian  Succession  Act  (with  the  exception  of  s.  187)  relating  to  pro- 
bate and  executors  and  administrators  which  had  been  incorporated  by  s.  2  and  to  re-enact  them 
with  slight  modifications,  but  with  wider  application.     See  notes  to  s.  179  supra. 
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The  Probate  and  Administration  Act,  however,  by  s.  !»U  gave  a  much  less  extensive  power 
to  deal  with  the  testator's  property  than  that  was  given  to  executors  by  the  Indian  Succession. 
Act,  in  so  far  that  it  made  the  consent  of  the  Court  necessary  to  every  disposition  of  property  by 
an  executor.  Section  90  of  the  Probate  and  Administration  Act  was  originally  as  follows  : — 
An  executor  or  administrator  has  power,  with  the  consent  of  the  Court  by  which  the  probate  or 
letters  of  administration  was  or  were  granted,  to  dispose  of  the  property  of  the  deceased,  either 
wholly  or  in  part,  in  such  manner  as  he  thinks  fit  :  Provided  that  the  Court  may,  when  granting 
probate  or  letters  of  administration,  exempt  the  executor  or  administrator  from  the  necessity 
of  obtaining  such  consent  as  to  the  whole  or  any  specified  part  of  the  assets  of  the  deceased.  The 
reason  for  the  marked  distinction  in  the  powers  conferred  upon  executors  by  the  two  Acts  was, 
apparently,  that  the  Legislature  considered  it  unsafe  to  extend  to  executors  and  administrator, 
in  the  Motussil,  the  full  powers  conferred  by  the  Indian  Succession  Act. 

But  s.  90  of  the  Probate  and  Administration  Act,  as  it  was  originally  enacted,  has  been 
repealed  by  Act  VI  of  1889,  and  the  following  has  now  been  substituted  for  it  :— '"  (1)  An  execu- 
tor or  administrator  has,  subject  to  the  provisions  of  this  section,  power  to  dispose,  as  he  thinks 
tit,  of  all  or  any  of  the  property  for  the  time  being  vested  in  him  under  s.  4.  (2)  The  power 
of  an  executor  to  dispose  of  immovable  property  so  vested  in  him  is  subject  to  any  restriction 
which  may  be  imposed  in  this  behalf  by  the  will  appointing  him,  unless  probate  has  been  granted 
to  him  and  the  Court  which  granted  the  probate  permits  him  by  an  order  in  writing,  notwith- 
standing the  restriction,  to  dispose  of  any  immovable  property  specified  in  the  order  in  a 
manner  permitted  by  the  order.  (3)  An  administrator  may  not,  without  the  previous  permission 
of  the  Court  by  which  the  letters  of  administration  were  granted, — (a)  mortgage,  charge  or 
transfer  by  sale,  gift,  exchange  or  otherwise  any  immovable  property  for  the  time  being  vested 
in  him  under  s.  4,  or  (b)  lease  any  such  property  for  a  term  exceeding  five  years.  (4)  A  disposal  of 
property  by  an  executor  or  administrator  in  contravention  of  sub-section  (2)  or  sub-section  (3), 
as  the  case  may  be,  is  voidable  at  the  instance  of  any  other  person  interested  in  the  property. 
(5)  Before  any  probate  or  letters  of  administration  is  or  are  granted  under  this  Act  there  shall 
be  endorsed  thereon  or  annexed  thereto  a  copy  of  sub-sections  (1),  (2)  and  (4),  or  of  sub-sections 
(I),  (3)  and  (4),  as  the  case  may  be.  (0)  A  probate  or  letters  of  administration  shall  not  be 
rendered  invalid  of  the  endorsement  or  annexure  required  by  the  last  foregoing  sub-section  not 
having  been  made  thereon  or  attached  thereto,  nor  shall  the  absence  of  such  an  endorsement  or 
annexure  authorise  an  executor  or  administrator  to  act  otherwise  than  in  accordance  with  the 
provisions  of  this  section.  "  The  powers,  therefore,  of  executors  to  whom  the  Probate  and  Ad- 
ministration Act  is  applicable  has  been  considerablj'  extended  by  the  amending  Act. 

In  the  case  oi  Greender  ChunderGhosev.  Mackintvsk  (4  C.  L.  R.,  194),  Pontifex,  J.,  held, 
that  although  neither  in  tke  case  of  the  heir,  nor  of  the  devisee  of  a  Hindu,  has  there  been  a 
distinct  statutory  provision  as  in  England,  that  lands  may  be  followed  in  the  hands  of  a  pur- 
chaser  unless  he  were  a  bond  fide  alienee,  the  question  as  to  how  far  lands  purchased  from  a 
Hindu  heir  or  devisee  are  liable  in  the  hands  of  the  purchaser  stands  on  the  same  ground  as 
a  similar  question  under  English  law.  By  that  law  property  bond  fide  aliened  before  action 
brought  can  be  followed  into  the  possession  of  a  purchaser  from  the  heir  or  devisee,  if  it  can 
be  proved  that  the  purchaser  knew  (1)  that  there  were  debts  of  the  ancestor  or  testator  left 
unsatisfied  ;  and  (2)  that  the  heir  or  devisee  to  whom  he  paid  the  purchase-money  intended 
to  apply  it  otherwise  than  in  payment  of  just  debts.  See  1  Will.  IV,  c.  47,  and  3  and  4  Will. 
IV,  c.  104 ;  Corser  v.  Carturight,  L.  R.,  T.  E.  and  I.,  App.,  731.  The  decision  of  Pontifex,  J., 
was  appealed  against,  but  the  Appellate  Court  left  the  decision  so  far  as  this  point  is  concerned, 
untouched. 

In  the  case  of  Prevmith  Karar  v.  Surji  Coomar  Goswami  (I.  L.  R.,  19  Cal.,  26),  certain  persons 
who  were  heirs  of  a  deceased  lady  and  had  also  taken  out  administration  to  her  estate  limited 
to  certain  Government  securities,  sold  the  Government  securities  to  a  bona  fide  purchaser  under 
a  written  instrument  in  which  the  vendors  were  not  described  as  administrators.  It  was  held 
that  the  failure  to  so  describe  themselves  did  not  affect  the  sale  inasmuch  as  they  were  entitled 
to  sell  either  as  heirs  or  administrators,  and  although  as  heirs  they  could  sell  no  more  than  their 
own  shares  in  the  securities,  yet  the  entire  purchase-money  having  come  to  their  hands  they  as 
administrators  were  bound  to  administer  the  same  as  part  of  the  assets  of  the  estate,  the  ques- 
tion whether  they  did  so  or  not,  not  being  one  which  would  affect  the  title  of  the  purchase.  See 
West  of  England  Bank  v.  Murch,  L.  R.,  23  Ch.  D.,  138,  and  Corser  v.  Cartwright,  T.  R., 
7H.  L.,  731. 

The  power  given  to  an  executor  by  this  section  is  unqualified  and  the  section  embodies  the 
law  in  England  as  to  personalty.  Generallj'  speaking,  an  executor  or  administrator  in  his  own 
lifetime  may  dispose  of  an  alienee  the  assets  ef  the  testator. 

The  powers  and  duties  of  an  executor  or  administrator  are  fully  dealt  with  in  Part  III, 
Williams  on  Executors,  10th  Edn.,  Vol.  I,  and  so  far  as  the  powei'S  of  alienating  the  assets  are 
concerned  may  be  summarised  as  follows  : — 

1.  That  an  executor  or  administrator  has  an  absolute  power  of  disposal  over  the  whole  of 
the  persona]  effects  and  they  cannot  be  followed  by  creditors  or  legatees- 
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2.  The  executor  or  administrator  has  power  to  mortgage  and  these  powers  have  been 
recognised  and  he  may  also  pledge  assets  to  enable  him  to  administer  assets. 

3.  That  collusion  between  an  executor  and  purchaser  vitiates  the  contract  or  transaction. 

4.  An  executor  cannot  purchase  assets  himself. 

'y.     An  executor  has  power  to  assign  a  lease  and  he  may  also  underlease  .  _ 

().     An  executor  may  endorse  a  bill  of  exchange.  • 

7.     An  executor  cannot  given  an  option  to  purchase  at  a  future  time  . 

A  purchaser,  however,  cannot  deal  with  an  executor  for  the  purchase  of  a  chattel  specifically 
bequeathed,  if  the  purchaser  have  notice  tliat  there  were  no  debts  of  the  testator,  or  that  they  have 
since  been  discharged — Ewer  v.  Corbet,  2  P.  VV.,  14S). 

The  power  given  to  an  executor  by  this  section,  it  is  to  be  observed,  is  unqualified.  He  may 
dispose  of  the  property  of  the  testator  ;is  he  thinks  fit. 

The  section  embodies  the  law  in  England  as  to  personalty.  Generally  speaking,  an  executor 
or  administrator  in  his  own  lifetime  may  dispose  of  and  alien  the  assets  of  the  testator  ;  he  has 
absolute  power  over  them  for  this  purpose,  and  they  cannot  be  followed  by  the  creditors  of  the 
deceased — Whnle  v.  Booth.  4  T.  R..  (52.5.  In  that  case  Lord  Mansfield  said  : — "  It  "would  be 
monstrous  if  it  were  otherwise,  for  then  no  one  could  deal  with  an  executor. 

So  in  Scott  V.  Tyler  (2  Dick.,  725)  Lord  Thublow  said  :  "  It  is  of  great  consequence  that  no 
rule  should  be  laid  down  here  which  may  impede  executors  in  their  administration  or  render  their 
dispositions  of  the  testators  effects  unsafe  or  uncertain  to  a  purchaser.  His  title  is  complete  by 
sale  and  delivery  ;  what  becomes  of  the  price  is  no  concern  of  his.  This  observation  applies 
equally  to  mortgages  or  pledges,  and  even  to  the  present  instances  where  assignable  bonds 
were  merely  without  assignment.  " 

Mend  v.  Orrery.  3  Atk..  239. — An  executor  or  administrator  may  mortgage  the  assets — He 
may  also  pledge  a  part  of  the  assets  for  the  purpose  of  better  enabling  him  to  administer  the 
estate,  and  it  would  seem  that  the  pledge  may  sell  the  things  pledged  if  they  are  not  redeemed 
within  the  proper  time  and  the  purchaser  from  him  will  take  a  valid  title — Russely.  Plaice,  18 
Beav.,  28-29,  23  L.  J.  Ch..  441. 

A  purchaser  from  an  executor  is  not  bound  to  see  to  the  application  of  the  purchase-money — 
McLeod  V.  Drummond,  17  Ves.,  154. 

In  the  case  of  a  will  made,  after  the  Succession  Act  came  into  force,  bj'  an  Englishman  dom- 
ciled  in  India,  charging  the  testator's  estate  with  the  payment  of  debts,  the  executors  boirowed 
money  wherewith  to  discharge  debts  incurred  by  them  in  the  administration  of  the  estate  ;  and  in 
their  capacity  of  executors  gave  a  bond  for  the  repayment  of  the  amount  borrowed  on  a  parti- 
cular date,  and  at  the  same  time  mortgaged  all  their  right,  title,  and  interest  in  certain  real  estate 
of  the  testator  as  further  security,  giving  a  power  of  sale  on  default  being  made  to  the  mortgagee. 
By  a  third  iHstrument.  they  further  constituted  the  lender  their  true  and  lawful  attorney  to  sell 
the  real  estate  mortgaged.  Default  having  been  made,  the  mortgagee,  under  such  power-of-at- 
torney,  conveyed  the  real  estate  and  all  the  estate  and  interest  of  the  executor  therein,  free  from 
the  mortgage,  to  a  third  person  in  consideration  of  a  sum  of  Rs.  35,000.  The  purchaser,  who  was 
resisted  in  his  attempts  to  get  possession  by  one  of  the  legatees  of  the  testator,  brought  a  suit 
for  a  declaration  of  his  title  and  for  possession  of  the  property  comprised  in  the  conveyance.  The 
legatee  contended  that  the  executors  had  no  authority  to  confer  a  power  of  sale  ;  but  a  Full  Bench 
of  the  High  Court  at  Allahabad  held  (Stuart,  C.  J.,  dissenting),  that  the  executors  had  such  a 
power  under  s.  2(59  of  the  Indian  Succession  Act.  and  that  the  conveyance  was  accordingly  valid 
and  operated  to  transfer  the  property  to  the  purchaser — Seale  v.  Brown,  I.  L.  R.,  1  All.,  710. 
See  Russel  v.  Plaice.  18  Beav.,  21  ;  IS'jur.,  254  ;  23  L.  J.,  Ch.,  441. 

Where  an  executor  sells  real  property  after  20  years  have  elapsed  since  the  death  of  his  testa- 
tor, in  England,  it  has  been  held  the  presumption  arises  that  the  debts  have  been  paid  and  the 
purchaser  is  not  upon  enquiry  (In  re  Tanqueray  v.  Willaume,  20  Ch.  D..  4(55),  but  the  rule  does 
not  in  general  apply  in  the  case  of  an  executor  selling  leaseholds — In  re  Whistler,  I.  L.  R.,  35  Ch. 
D.,  561. 

Where  an  executor  takes  possession  of  a  testator's  property  under  a  will  containing  a  void 
residuary  devise  and  bequest,  his  possession  may,  from  the  very  commencement,  be  adverse  to 
the  heir-at-law  who  claims  the  residue  as  on  an  intestacy — Kherodemoney  Dossee  v.  Doorga- 
money  Dossee,  2  C.     L.  R.,  112  ;  and  3  C.  L.  R.,  315. 

If  a  testator  appoints  persons  to  be  his  executors  and  trustees,  and  directs  them  to  do  certain 
acts  which  can  only  be  done  by  the  owners  of  his  residuary  estate,  the  trustees  will  take  that 
estate,  though  there  be  no  express  devise -to  them — Treepoorasoondary  Dossee  v.  Debendronath 
Tagore,  I.  L.  R.,  2  Cal.,  45. 

As  to  the  liability  of  an  executor  distributing  assets  upon  what  turns  out  to  be  an 
erroneous  construction  of  the  will,  see  //i  re  Hulkes,  33  Ch.  D.,  552  ;  Attorney-General  v.  Kohler, 
9  H.  L.  C-.  654  :  Attorney-General  v.  Alford,  4  D.  M.  and  G.,  843. 
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The  Bank  of  Bombay  v.  Suleiman  Somji,  12  C.  W.  N.,993. — A  mortgage  by  an  executor 
who  is  also  residuary  legatee  to  secure  his  private  debt  thougli  valid  as  against  creditors  may 
be  set  aside,  even  at  the  suit  of  a  pecuniary  legatee  ;  for  the  nature  of  the  claim  of  a  legatee 
may  be  ascerbained  from  the  will,  whereas  if  a  reasonable  time  has  elapsed  since  the  death  of  the 
testator  and  then  the  executor  deals  with  the  residue.  As  his  own  the  purchaser  may  in  the 
absence  of  notice  to  the  contrary  assume  the  debts  have  been  paid  or  that  there  are  other 
assets  for  payment  of  the  debts,  if  any.  Graham  v.  Drumtnond,  L.  R.  (189())  1  Ch.,  968,  dis- 
tinguished.    In  re  Qaealis  Estite,  17  L.  R.,  (Ir.)  3(51,  referred  to. 

270.  If  an    executor   or    administrator  purcha.ses,   either    directly    or 
Purchase  by  execu-     indirectly,  any  part  of  the  property  of  the    deceased 

of  declSd'i^*'"p*ro''-     the  sale  is  voidable  at  the  instance  of  any  other  person 
perty.  interested  in  the  property  sold. 

This  section  has  been  incorporated  as  s.  91  in  the  Probate  and  Administration  Act  (V  of  1881). 

This  section  lays  down  the  well  known  principles  on  this  point  and  in  the   case  of   a   trustee 
either  buying  directly  or  indirectly  it  would  be  distinct  breach  of  trust. 

See  Vaughan  v.  Heseltine,  I.  L.  R..  1  AH.,  753.  ;  Romnnath  Paul  v.  Kanai  Lai  Dey,  7  C.  W.  N., 
p.  104  ;  both  these  cases  are  cited  under  s.  209. 

For  further  particulars  see  Williams  on  Executors,  10th  Edn.,  Vols.  I  and  II,  pages  706-707- 
1482,  e(  seq. 

An  executor  or  administrator  is  in  the  position  of  a  trustee  in  England  if  he  purchases  directly 
or  indirectly  through  a  trustee  any  part  of  the  assets  he  is  liable  to  account  for  the  utmost  advan- 
tage made  by  him  of  the  subject  so  purchased — Hall  v.  Hnllet,  1  Cox,  134  ;  Evans  v.  Jackson 
8  Sim.,  184.     Here  the  sale  is  merely  voidable. 

An  executor  is  not  permitted  either  by  himself  or  through  a  trustee  to  be  a  purchaser 
from  himself,  and  he  is  considered  as  a  trustee  for  the  persons  interested  and  shall  account  for 
the  utmost  advantage  made  by  him  out  of  such  purchases. 

Bull  V.  Hallet,  1  Cox,  134  ;  Stronghill  v.  AusUy,  1  DeG.  M.  &  G.,  635;  Collinson  v  Lister 
1  DeG.  M.  &  G.,  634. 

An  executor  cannot  buy  for  his  own  benefit  debts  due  to  the  estate  or  legacies  at  his  than 
their  full  value. — Anon,  Salk,  155  ;  Exparte  James,  8  Ves.,  346. 

An  executor  who  renounces  may  purchase  but  in  such  a  case  if  he  used  his  power  in  such  a 

way  as  to  make  it  inequitable  that  he  should  purchase  the  sale  would  not  be  upheld. Clark  v. 

Clark,  9  App.  Cas.,753;  Mackintosh  v.  Barber,  1  Bingh.,  .50. 

A  sale  by  executors  for  purpose  of  a  resale  to  themselves  is  bad.  Cook  v.  Collinqridae 
Jac,  607. 

One  of  the  firmly  established  principles  is  that  persons  dealing  as  executors  to  trustees 
must  put  their  own  interest  entirely  out  of  the  question  and  the  Court  will  not  enquire  whether 
it  has  been  done  or  not  but  at  once  say  the  transaction  cannot  stand. 

271.  When  there  are  several  executors  or  administrators,  the  powers 
Powers    of    several    of  all  may,  in  the  absence  of  onv  direction  to  the  con- 

??at'o''rs°exercfsime"by     trary,  be  exercised  by  anyone  of  them  who  has  proved 
one.  the  will  or  taken  out  administration. 

Illustrations. 

(a)     One  of   the  several  executors  has  power  to  lease    a  debt  due  to  the 
deceased. 

Jacomb  v.  Harwood,  2  Ves.  Sen.,  267. 

(6)     One  has  power  to  surrender  a  lease. 

(c)  One  has  power    to  sell  the  property  of  the  deceased,  moveable  or 
immoveable. 

(d)  One  has  power  to  assent  to  a  legacy. 

{e)     One   has  power  to  endorse  a  promissory  note    payable    to  the    de- 
ceased. 
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(/)  The  will  appoints  A,  B,  C,  and  D  to  be  executors,  and  directs  that 
two  of  them  shall  be  a  quorum.     No  act  can  be  done  by  a  single  executor. 

This  section  has  been  incorporated  as  s.  92  in  the  Probate  and  Administration  Act  (V  of  1881). 

According  to  s.  184,  supra,  when  several  executors  are  appointed,  probate  may  be  granted 
to  them  all  simultaneously  or  at  different  times.  See  s.  438  of  the  Civil  Procedure  Code  (Act 
XIV  of  1882). 

Now  see  Order  XXXI  of  Act  V  of  1908. 

Debendro  Nath  Biswas  V.  Hern  Chandra  Roy,  J.  L.    R.,  31    Cal.,  253;   8   C.   W.  N,  p.    1.35. 

The  estate  of  a  testator  is  not  liable  for  debts  contracted  by  one  of  the  several  executors  for 

goods  apparently  supplied  to  the  estate.  The  executor  who  contracted  the  debt  is  personally 
liable  for  it.  Farhall  v.  Farhall,  L.  R.,  7  Ch..  123  ;  Labouchere  v.  Tapper,  11  Moo.  P.  C.  C, 
198,  referred  to. 

Jehangir  R.  Divecha  v.  Bai  Rukibai.  I.  L.  R.,  27  Bom.,  281. — Held  that  an  executor  who  had 
not  proved  will  was  entitled  to  call  for  an  inventory  and  account  from  executors  who  had  proved 
as  under  s.  179  the  property  of  a  deceased  person  vested  in  him  as  executor  and  that  he  might 
at  any  time  apply  for  the  probate. 

Satya  P.  P.  Chowdry  v.  31.  P.  Chowdry,  I.  L.  R.,  27  Cal.,  683. — Held  that  where  more  than 
one  person  was  appointed  as  executors  to  act  jointly,  and  only  one  proved  it  did  not  debar  him. 
from  acting  singly. 

Sheik  Moosa  v.  Sheik  Essa,  I.  L.  R.,  8  Bora..  241-255. — Where  ^,  one  of  three  executors  of  * 
Mahomedan  will,  none  of  whom  had  proved,  desired  to  carry  on  a  suit  originally  brought  by  the 
testator  to  recover  a  share  of  an  estate,  and  all  other  parties  being  desirous  that  the  suit  should 
be  dismissed.     Held  A  could  not  carry  on  suit  without  taking  out  probate. 

Co-executors,  however  numerous,  are  regarded  in  law  as  an  individual  person,  and  by  consB' 
quence  the  acts  of  any  one  of  them  in  respect  of  the  administration  of  the  effects,  are  deemed  to  be 
the  acts  of  all,  for  they  have  all  a  joint  and  entire  authority  over  the  whole  property — Williams  oa 
Executors,  715,  10th  Edn.  In  England  also  it  has  been  held,  as  it  is  expressly  laid  down  ia 
this  section,  that  the  position  of  one  of  several  administrators  is  the  same  as  that  of  one  of  several 
Qxecutoxs—Willand  v.  Fenn,  cited  2  Ves.  Sen.,  267.  Although  where  executors  join  in  a 
personal  contract  they  are  bound  in  the  same  way  as  other  persons  in  whom  the  property  ia 
vested  and  although  one  may  dispose  of  the  assets  so  as  to  bind  the  others,  they  cannot  severally 
make  a  new  contract  so  as  to  bind  each  other — Per  Lorb  Abinger,  C.  B.,  in  Turner  v.  Hardey,  9 
M.  and  W.,  773. 

Illustration  (/)  to  this  section  ma}-  be  taken  as  an  illustration  of  a  direction  to  the  contrary, 
controlling  the  orperation  of  the  section.  As  pointed  out  by  Mr.  Stokes  in  his  Commentary  on 
the  Indian  Succession  Act,  p.  173,  the  section  taken  with  this  illustration  will  render  it  unsafe  for 
any  one  to  deal  with  a  single  executor,  unless  he  see  the  probate  and  ascertain  either  that  no  other 
executors  were  appointed  by  the  testator,  or  that  the  will  contained  no  such  direction  as  that  men- 
-tioned  in  the  illustration. 

One  of  several  executors  may  settle  an  account  with  a  person  accountable  to  the  estate,  and 
in  the  absence  of  fraud  the  settlement  will  be  binding  on  the  others,  though  dissenting — iSmith 
V.  Everett,  27  Beav.,  446.  See  Turner  v.  Hardey,  9  M.  and  W.,  770  ;  Williams  on  Executors,  715, 
et  seq  ;  Charlton  v.  Dhurham,  L.  R.,  4  Ch.,  433.  So  also  one  executor  may  grant  or  assign  a 
term  or  other  property — Simpson  v.  Futteridge,  1  Mad.,  616. 

Greenway  v.  Hogg,  Bourke  A.  0.,  c.  Ill,  Cor.  97. — Held  per  Norman  J.  (Phear,  J.  dissenting) 
that  an  executor  who  takes  no  share  in  administration  is  nevertheless  liable  for  loss  occasioned 
by  his  co-executor  neglecting  to  get  in  the  assets. 

Per  Phear,  J. In  order  to  make  one  executor  liable  for  divastavit  committed  by  his  co- 
executor  there  must  be  a  distinct  allegation  in  the  plaint  that  the  divastavit  has  been  com- 
mitted by  the  co-executor  to  the  knowledge  of  the  executor. 

S.  P.  Pal  Chowdhry  v.  Motilal  Pal  Choivdhry,  I.  L.  R.,  27  Cal.,  683. — Where  by  a  will  more 
than  one  person  was  appointed  and  all  of  them  are  jointly  empowered  to  alienate  any  property 
for  payment  of  debts  and  to  borrow  money  for  imj^rovement  and  preservation  of  estate  this 
section  does  not  disqualify  one  of  the  several  executors  who  alone  proved  to  act  singly,  where 
such  an  executor  renewed  hatchittas  originally  executed  by  testator  in  same  terms  and  a  suit 
was  brought  against  heirs. — Held  that  the  debt  was  binding  on  the  estate. 

It  is  well-known  that  several  executors  are  considered  only  as  one,  and  a  gift,  sale,  surren- 
der, payment,  release,  or  judgment  confessed  by  one  executor  is  as  effectual  as  if  all  have 
joined— Smpson  v.  Gutteridge,  1  Mad.,  616  :  Child  ft  Co.  v.  Thorley,  16  C.  D.,  151. 

An  endorsement  by  one  of  several  co-executors  of  a  bill  of  exchange  to  them  as  executors 
is  good.— Regina  v.  Winterbottom,  2  C.  <fc  K.,37  ;  Exparte  Rigby,  19  Ves.,  463. 
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Several  executors  are  looked  upon  in  law  as  one.  and  therefore  the  a<;t8  of   one  of  thcni  are 
deemed  to  be  the  acts  of  all. 

1.  A  release   of  a  debt  by  one  is  valid  and  binds  the  rest — Jncomh  v.  Norwood    '>    Ves 
267. 

2.  A  receipt  by  one  is  a  good  discharge  thouirh  the  signatures  of   (he  co-exe<;utors  mav  be 
foracd—Chriilfon  v.  Lh/rham,  4  Cli..  43.3;   Lrr  v.  S'ud-Pi/,  L.  R..  15  Eq.,  204. 

3.  One  e.vecutor  may  settle  an  account  and  in  absence  of  fraud  it  will    bind  the  other's 

fiinith  V.  Erpi-Ht.  27  Beav.,  446. 

4.  An  acknowledgment  of  one  executor  is  sufficient  to    prevent  limitation Rf   tfardoH 

«W,  18fl7.  2Ch..  181. 

5.  One  executor  may  assent  to   a  bequest  to  himself — Towiuso/i  v.  Ticlell],  3  B  and  All 
40.  •       '         ■  ., 

6.  One  executor  cannot  against  wish  of  his    co-excoutor  pav  a  baned  debt—  IfitinLu  ^ 

7.  One  executor  cannot  without  authority  of  Court  .sell  or  transfer  real  estate  ttO  anrl  fii 
Vint.,  c.  65.  sec.  2— Re  Pcnoley  (1900),  1  Ch..  58.  '  ^  ^* 

8.  All  executors  must  join  in  bringing  actions. 

9.  One  executor  cannot  bind  his  co-exeontors  by  conU-M-t^TuniPr  v  Harden  9  M  and 
W.,770. 

10.  All  executors  must  join  in  the  tiansfer  of  securities,  unless  of  eoin-se  the  articles  of  a 
Company    authorise   the   signature  of  one  executor,  but  this  would  be  a  most  unusual  clause  to 

inspT-t. 

11.  One  of  several  administrators  stands  on  the  same  tooting  as  one  of  several  executors 
Juromh  v.  Harvood,  2  Ve.s.  Sen.,  267;  Smith  v.  Everett.  27  Beav.',  454. 

12.  Where  some  of  several  executors  have  entered  into  a  transaction  without  disclosing 
their  executorship,  they  may  sue  in  respect  of  such  transaction  without  joining  the  other  exe- 
ciitors — Brfissi)if}toii  v.  Ault,  2  Bing.,  177. 

Survival  of  Powers  272.     Upou  the  death  of  ODe  oi"  more  of  several 

^veraf  ^x*?cut?rs  or     executors  or  administrators,  all  the  poweis  of  the  office 
administrator.  become  vested  in  the  survivors  or  survivor. 

This  section  is  incorporated  as  s.  93  in  the  Probate  and  Administration  Act  (V  of    1881). 
It  is  in  accoidance  with  the  cases  of  Flanders  v.  Chirl-e.  1  Ves.  Sen.,  9,  and  ffvdsoii  v  Htid^on 
Cas.  Temp.  Talb.,  127— See  Williams  on  Executors.  Vol.  T,  ]Oth  Edn.,  821.  * 

See  notes  to  sec.  271. 

Powers  of  adminis-  273.     The  administrator  of  effects  unaduiinisteied 

mfni°stered^^''*^  ''"^*^"     ^^'^^-  ^^'^^^  lespect  to  such  effects,  the  same  power  a& 

the  original  executor  or  administrator. 

This  section  is  incorporated  as  s.  94  in  the  Probate  and  Administration  Act  (V  of  1881 ).  See 
Williams  on  Executors.  Vol.  I.  10th  Edn.,  785.  d  seg.  Where  administration  rfcfeo?/f««o»  is 
applied  for  no  administrative  duty  is  paid  on  the  assets  left  unadministercd  if  duty  has  already 
been  jiaid  on  them. 

Powers  of  administra-  274.     .A.n  adniiiiistrator  during  minority  has  all 

tor  during  minority.       the  powers  of  an  ordinary  administrator. 

This  section  is  incorpoiated  as  s.  95  in  the  Probate  and  Administration  Act  (V  of  1881). 
As  to  the  powpis  of  an  administrator  during  minority,  see  .s.  215,  supra. 

Powers  of  married  275.     When  probate  or  letters  of  administration 

tratri**^'^ "'^  adminis-     have  been  gianted  to  a  married  won)an.    she  has  all 

the  powers  of  an  ordinaiy  executor  or    administrator. 

This  section  has  been  incorporated  as  s.  96  in  the  Probate  and  Administration  Act  (V  of  1 881). 

Under   this  Act  probate   or  letters  of  administiation  cannot  be  granted  to  a  manied  woman 

without  the  previous  consent  of  her  husband,  see  ss.  183  and  189.  <iupra.     Under  the  Probate  and 

Administration  Act  such  consent  is  not  necessary  ;  see  ss.  8  and  13  of  that  Act. 

H,  SA  22 


33,s  '  •  \suOCESsfdX  Aci'.  ■' ''■      [part  XXXlVi 

■  ■  BVs  4>39,' the  Civil 'Procedure  Code  (Act  XIV  ol  1882)  provides  : — "  Uhless  tht  Court  directs 
otherw'ise,  the  husband  of  a  married  administratrix  or  executiix  .shall  not  he  a  party  to  a  suit  by 
or -a^^iins't  her."'-  The  tact  that  probate  or  administration  has  been  granted  to  a  married 
woman  would  apparently  imply  the  previous  consent  of  lier  husband  in  cases  to  which  the  >Succe>, 
sion  Act  is  applicable. 
"     Now  see  Order  XXXI,  Act  V  of  li)08.  the  new  C.  P.  Code.    ■ . 


PART  XXXIV. 

OF  THE  DUTIES  OF  AN  EXECUTOR  OR  ADMINISTRATOR.       ' ' 

276.     It  is  the  duty  of   the  executor  to  perform    the   funeral  of  fh^ 
As  to  deceaseds  fu-      deceased  in  a  manner  suitable  to  his  condition,  if  he 
nerai.  has  left  property  sufificient  for  the  purpose. 

This  section,. with  slight  modification,  has  l)een  incorporated  as  s.  97  in  the  Probate  and 
Administration  Act  (V  of  1881).  In  case*  coming  within  the  Probate  and  Administration  Act; 
the  executor  must  provide  funds  necessary  for  the  performance  of  the  requisite  funeral  cere- 
monies of  the  deceased  in  a  manner  suitable  to  his  condition  if  he  has  let  property  sufficient  for 
the  purpose.  Under  Hindu  Law  such  ceremonies  are  required  to  be  performed  l)y  the  members 
of  the  family  of  the  deceased.  Where  there  is  no  direction  in  the  will  as  to  how  the  obsequies  of 
the  deceased  are  to  be  performed,  the  executor  must  be  guided,  as  to  the  amount  of  the  fund 
which  he  provides  for  the  purpose,  by  the  amount  usually  expanded  at  the  funeral  ceremonies 
of  persons  of  the  same  rank  and  fortune. — Mullick  v.  MuUick.  1  Knapp.  p.  240. 

In  that  case  the  will  of  the  testator  gave  no  direction  as  to  how  the  obsequies  were  to  be 
performed,  and  it  was  held,  that  the  Court  had  only  to  consider  upon  the  evidence  whether  the 
sums  allowed  for  the  performance  were  more  than  had  usually  been  expended  at  the  funerals  of 
persons  of  the  same  rank  and  fortune.    See  Williamson  Executois,  Vol.  I,  lOth  Edn.,  736,  etseqf 

Under  the  Indian  Court  Fees  Act  every  executor  or  administrator  is  entitled  to  deduct 
from  the  assets  the  amount  of  funeral  expenses  payable  {vide  form  of  affidavit  given  in  Act  XI 
of  1889).     As  re<^ards  practice  in  England,  .see  Coote's  Probate  Practice,  KUh  Edn.,  p.  38,  c<  seq. 

It  is  one  of  the  duties  of  an  executor  to  bury  the  testator  in  a  manner  suitable  to  the  estate 
he  leaves  behind  him. 

See  Paul  v.  Donotrmj,  (i  W.  R.  Cir.  Ref..  27. 

idminidrator-Genernl  v.  De  Sow3«— The  testator  in  this  case  died  in  England  on  the  1st 
Aprii  1897.  leaving  a  will  and  codicil  bearing  date  respectively,  the  7th  January  188(>,  and  1st 
January  188S.  By  the  2nd  clause  of  his  will  he  desired  to  be  buried  in  his  father's  grave  in  the 
porch  of  the  Dhurruratollah  Church  and  directed  a  certain  inscription  to  be  put  on  his  motherV 
tablet. 

The  Administrator-General,  who  was  the  executor,  on  the  (ith  September  1897.  applied  for 
and  oljtained  probate  of  the  will,  but  he  took  no  steps  to  carry  out  the  request  contained  in  the 
will  of  the  testator  as  regards  his  burial ;  but  the  body  of  the  deceased  was  embalmed  in  Eng-- 
land  where  he  died  and  kept  there. 

In  1903,  the  Administrator-General  filed  a  suit  as  against  one  of  the  next-of-kin  being  Suit 
No  -^10  of  1903  and  asked  for  construction  of  the  22nd  clause  of  the  will  which  related  to  the 
distribution  of  the  estate  in  charity.  By  a  decree  made  in  that  suit  and,  dated  7th  July  1904, 
an  inquiry  amongst  the  usual  administration  enquiries  was  directed  as  to  whether  the  wish  ex- 
Dres.sed  by  the  testator  in  the  2nd  clau.se  of  his  will  as  retrards  burial  should  be  complied  with. 
But  by  a  subsequent  order  made  in  the  suit  and,  dated  7th  March  PiOo.  it  was  ordered  that  the 
7th  entiuirv  shoidd  be  struck  out  as  the  Judge  did  not  originally  direct  sucli  enquiry  although 
it  was  inserted  in  the  decree  and  he  stated  that  it  was  for  the  executor  to  carry  out  such  direc- 


tions. 


Subsequently,  having  regard  to  this  opinion,  the  body  wuicli  liad  previously  been 
enbalmed  as  stated  before  was  sent  out  to  India  and  buried  in  accordance  with  the  will  ot  tue 
testator,  and  the  expenses  incurred  in  connection  with  the  bringing  out  of  the  body  were  allowed 
in  the  administration-pioceedings  as  part  of  the  burial  expenses. 

As  regards  the  gifts  to  charity  given  by  the  22nd  clause  of  the  will  of  the  testator  vide  the 
residuary  clause. 
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.By  H  decree  m:ide  in  thics  suit  and,  dated  lUth  March  1907,  Justice  Ghitty  held  that  the 
deceased  was  domiciled  in  India,  and  that  each  of  the  natives  to  whom  the  testator  had  given 
allowances  during  his  hte  was  entitled  to  an  allowance  of  Rs.  2.5  out  of  the  income  of  tht 
residuary  estate  and  that  the  remainder  of  the  income  was  to  be  applied  for  the  benefit  of  the 
East  Indians  in  Bengal,  and  he  directed  a  further  enquiry  on  this  head.  The  defendant  who 
represented  tlie  other  next-of-kin  appeals  against  that  order  but  the  judgment  of  the  J udg^ 
was  upiield  and  it  was  declared  that  the  charitable  bequest  was  a  valid  one. 

Funeral  expenses  according  to  the  degree  and  quality  of  the  deceased  are  to  be  allowed  of 
the  goods  of  the  deceased  before  any  debt  or  duty  whatsoever.  But  the  executor  or  admini.s- 
trator  is  not  justified  in  incurring  such  as  are  extravagant  even  as  it  respects  legatees  or 
next-of-kin  entitled  to  distribution — Stockpoole  v.  Stockpoole.  4  Dow.,  227. 

Sl'tg  v.  Punter,  3  Atk..  I  i!». — Lord  Hardwicke  held  upon  exceptions  to  a  Master's  report 
for  not  allowing  £fi<)  for  the  testator's  funeial  that  at  law  where  a  person  dies  insolvent,  the  rule 
is  that  no  more  shall  be  allowed  for  a  funeral  than  is  necessary.  See  cases  cited  at  p.  836, 
Williams  on  Kxecutors. 

Hiincock  V.  Pddmore,  1  B.  and  Aid.,  2()0. — In  this  case  the  executors  paid  £79  for  funeral 
expenses.  The  deceased  had  been  a  Captain  in  the  Army  and  the  question  was  whether  the 
defendant  as  against  a  creditor  could  apply  this  sum.  It  was  held  that  the  sum  was  too  great 
to  be  allowed. 

Bisset  V.  Antrnhus,  4  .Sim..  r)12. — Sir  L.  Shadwell,  V.  C,  refused  to  allow  £2.210  for  funeral 
expenses  of  a  deceased  nobleman  whose  estfilte  proved  to  be  insolvent. 

For  further  information  see  Williams  on  Executors,  10th  Edn.,  Vol.  I,  p.  73(i.  cf  .seq. 

As  to  the  liability  of  an  executor  or  administrator  for  funeral  expenses  if  orders  are  <^iven 
by  them  or  they  ratify  or  adopt  the  acts  of  another  who  has  given  such  orders  they  make  them- 
selves liable  individually  and  on  this  subject  attention  is  drawn  to  Williams  on  Executors, 
lOth  Edn.,  Vol.  II,  pp.  1412.  et  seq..  where  the  .subject  is  fully  dealt  with. 

In  a  case  in  England,  a  questio!i  was  raised  as  to  the  duty  of  executors  in  disposino-  of  the 
body  of  the  testator,  and  it  was  held  that  altliough  there  is  no  property  in  the  dead  body,  yet 
the  executors  are  entitled  to  possession  of  it,  and  that  their  duty  is  to  bury  it. — WiUium^^ 
V.  Wiliifniis.  L.  R..  20  Ch.  D..  0.59.  The  testator  in  that  case  had  directed  that  his  body  should 
be  l)urned  by  a  person  named  by  him,  and  that  the  expenses  should  be  paid  by  the  executors. 
The  body  was  in  the  first  instance  buried  with  the  assent  of  the  executors,  but  subsequently 
the  person  named  removed  the  body,  and  had  it  burned  in  Italy  and  sued  the  executors  for  the 
expenses  which  she  had  incurred.  It  was  held  that  the  direction  in  the  will  as  to  the  disposi- 
tion of  the  testator's  body  could  not  be  enforced  and  the  suit  was  dismissed.  The  Court  ques- 
tioned whether  it  was  even  lawful  in  England  to  burn  a  dead  body.  In  Ref/.  v.  Price 
(12  Q.  B.  f)..  247).  however,  it  was  held  that  it  was  not  a  misdemeanour  to  burn  a  dead  body 
instead  of  burying  it. 

Attention  is  also  directed  to  the  various  cases  reported  in  Theobold  on  Wills.  .5th  Edition, 
pp.  70.5.  ct  -^e.q. 

*277.  ["(1)  An  executor  or  administrator  .shall  within  si.xmonths  from 
the  grant  of  probate  or  letters  of  administration,  or  within  such  further  time 
as  the  Court,  which  granted  the  probate  or  letters,  may  from  time  to  time  ap- 
point, exhibit  in  that  Court  an  inventory  containing  a  full  and  true  estimate  of 
all  the  property  in  possession,  and  all  the  credits,  and  also  all  the  debts  owing  by 
any  person  to  which  the  executor  or  administrator  is  entitled  in  that  character, 
and  shall  in  like  manner,  within  one  year  from  the  grant  or  within  such  further 
time  as  the  said  Court  may  from  time  to  time  appoint,,  exhibit  an  account  of 
the  estate,  showing  the  assets  which  have  come  to  his  hands  and  the  manner  in 
which  they  have  been  applied  or  disposed  of. 

*Section  277  as  it  originally  stood  was  as  follows  : — 

"A7i  execvtor  or  admini&trutor  shall,  within  six  mcrdhs  from  the  grant  of  probote  or  letters  of 
fidmnii^^trctiov.  (xhibit  in  the  Ccvit  by  uhicJi  tJu  same  has  or  have  been  granted  an  inventory  con- 
taining a  fidl  and  true  eftina.te  of  all  the  i^roieriy  in  possession,  and  all  the  credits,  and  also  all  the 
debts  owing  by  any  person  or  persons  to  which  the  execvtor  or  administrator  is  entitled  in  that 
character,  and  shall  in  like  manner,  within  one  year  from  the  date  aforesaid,  exhibit  an  account 
of  the  estate,  showing  the  assets  that  have  come  to  his  hands,  and  the  manner  in  which  they  have 
been  applied  or  disposed  of.'' 
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"  (2)  The  High  Cotut  may  irom  tinie  to  time  preHciibe  the  form  in  which 
an  inventory  or  account  nnder  this  section  is  to  be  exhibited. 

"  (."i)  If  an  executor  o\  administratoi'.  on  being  requiicd  liy  the  Coiut  to 
exliibit  an  inventory  or  account  under  this  section,  intentionally  omits  to 
comply  with  the  requisition,  he  f^hail  be  fleemed  to  have  committed  an  ofi'en<e 
nnder  section  176  of  the  Indian  Penal  Code. 

"  (4)  The  exhibition  of  an  intentionally  false  inventoiy  or  account  nnder 
this  section  shall  be  deemed  to  be  an  offence  under  section  VX.\  of  that  (ode.  " 

'y\\\f>  section  has  been  substituted  lor  the  original  section  277  of  the  Act  Ijy  s.  7  of  Act  VI  of 
1889.  Jt  exactly  corresponds  with  s.  !>8  of  the  Probate  and  Administration  Act  which  hag 
been  substituted  by  s.  15  of  Act  Vf  of  1889  for  the  original  s.  98  of  the  I'robate  and  Adminis- 
tration  Act.     See  Regimental  Debts  Act,  1893,  5H  Vict.,  cap.  '^,  s.  ]. 

Under  s.  244,  supra,  and  s.  62  of  the  Probate  and  Administration  Act,  a  person  applying 
for  probate  or  letters  of  administration  must  state  the  amount  of  assets  which  are  likely  to 
come  to  his  hands.     This  section  imposes  on  additional  duty  upon  him. 

Maharani  Sarat  Sundari  Bunnani  \.  Vma  Prasad  Roy  Chowdry,  8  C.  W.  N.",  578. — Held 
that  District  Judge  had  no  power  to  institute  a  judicial  enquiiy  by  an  audit  of  the  inventory 
and  account  at  the  expense  of  executor  or  administrator  and  all  that  he  was  required  to  do  is  to 
see  that  the  inventory  appears  to  be  full  and  true  estimate  of  all  property. 

Jehangir  Rvstomji  Devecka  v.  Bai  Kechibai,  I.  L.  R.,  27  Bom.,  281  (cited  under  s.  271 ). 

Mohesh  Chundra  Bhattacharjee  v.  Biswa  Nuth  Bhvttucharjee,  I.  L.  R.,  23  Cal.,  2.30;  (s.c.) 
1  C.  W.  N.,  646. — Held  that  the  words  "or  within  such  further  time  as  the  Court 
may  from  time  to  time  appoint,  etc.,"  means  that  one  account  is  to  be  exhibited  and 
not  a  series  of  accounts  from  time  to  time,  the  words  "  from  time  to  time  appoint"  relating 
to  an  extension  of  the   period  within  which  an  account  is  to  be  exhibited. 

Naba  Chandra  Chowdry  v.  Tripura  Charan  Ghowdry,  2  0.  W.  N.,  597. — In  this  case  a 
probate  was  revoked  and  the  executor  had  not  tiled  accounts  during  his  executorship.  After 
revocation  he  was  ordered  to  tile  account  but  he  failed,  and  sanction  was  given  to  prosecute  under 
s.  98,  Act  V  of  1881.  The  accounts  were  subsequently  tiled  and  kept,  sanction  in  abeyanc© 
pending  examination  of  accounts  and  thereafter  restored  sanction.  Hfld  Judge  was  wrong  in 
making  order  dependent  upon  examination  of  accounts  and  he  should  not  have  made  oi-der 
without  enquiring  if  default  was  intentional. 

Bal  Gangadhar  Tiktk  v.  Saku-arbai,  I.  L.  R.,  26  Bom.,  792. — Held  that  mere  omission  ta 
file  inventory  and  account  was  not  ground  for  revocation.  See  cases  cited  under  s.  234  and  e. 
50,  Act  V  of  1881. 

Sarat  Suiidari  Burmani  \.  Uma  Prasad  Boy  Chowdry,  I.  L.  R.,  31  Cal.,  268  (cited  under 
6.  234  and  s.  50,  Act  V  of  1881). 

All  that  District  Judge  has  to  do  under  this  section  is  to  see  that  the  inventory  and  account 
prima  facie  satisfy  its  requirements. 

By  Rule  752  of  Belchamber's  Rules  and  Orders  where  executors  or  administrator  neglect  to 
tile  inventories  or  accounts  for  two  months  beyond  the  time  allowed  them  by  law,  the  Registrar 
is  ordered  to  issue  the  necessary  citations  and  other  process  to  compel  the  tiling  of  same  and  to 
charge  the  parties  making  default  with  the  costs  thereof. 

No  citation  has  been  issued  ex-ofjicio  since  1848  (see  note  in  Belchambers's  Rules  and 
Orders. 

It  would  seem  having  regard  to  the  provisions  of  Act  V  of  1908  that  any  person  interested 
in  the  estate  could  now  apply  for  the  removal  of  an  administrator  or  executor  who  neglected  to 
file  an  inventory  or  account. 

In  England  the  administrator  gives  justifying  security  and  by  Rule  76  (Contentious  Busi- 
ness 1862)  he  files  an  inventory'  and  not  merely  a  declaration  of  the  estate  of  the  deceased. 

Under  the  same  rule  the  inventory  may  be  dispensed  with  by  order  of  a  Judge  or  Registrar. 

Any  person  interested  in  an  estate  may  call  upon  the  executor  or  administrator  to  exhibit 
an  inventory  of  the  estate  and  render  an  account  of  his  administration  thereof  (See  Court  of 
Probate  Act,  1857). 

Bonnerie  <fc  Lefevre  v.  Maxwell,  1  P.  and  M.,  272;36  L.  J.,  3.— For  further  information,  see 
Coote's  Probate  Practice,  l»th  Edn.,  pp.  38  and  239. 
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It  is  the  duty  of  every  exeoutoi  and  administrator  to  keep  a  proper  and  detailed  account 
of  his  administration  and  as  will  be  seen  on  a  perusal  of  Act  II  of  1874  the  Administrator-Gen- 
eial's  account  are  subject  to  audit  by  the  Government  auditors. 

A  legatee  is  not  entitled  to  a  copy  of  the  account  at  the  expense  of  an  estate. —  Ottley  v. 
Oilb>/.  8  B.,  602. 

It  is  no  longer  the  right  of  any  person  interested  to  have  tlie  accounts  taken  in  Court  and  it 
is  bv  no  means  a  matter  of  course  that  the  costs  of  takina;  the  accounts  will  be  paid  out  of  the 
estate.— ^f  Sl:i»ne>\  1904,  1  Ch.,  at  p.  21^(3. 

An  order  for  an  account  on  the  footing  of  wilful  default  cannot  be  made  unless  pleaded. — 
Barber  v.  Machell,  12  C.  D.,  338  :  Re  Symoiis,  21  C.  D.,  757. 

If  an  executor  mixes  the  accounts  of  estate  with  those  of  liis  own  concerns,  he  will  be  bound 
to  produce  the  books  in  wliich  any  part  of  those  accounts  may  be  inserted  ;  and  so  will  his 
partner  if  he  has  permitted  the  mixing  of  such  accounts. — Floektyn  v.  Btinninq.  L.  R..  8  Ch., 
323. 

2ni  K.*^  Jn  all  cases  where  a  grant  has  been  made  of  probate  or  letters  of 

admini.si^-ation  intended  to  liave    effect  throughout  the 

proper" y°'lntnrp''a*it     ^^'^ole  of  British  India,  the  executor,  or  adnTinistrator 

of  British  India  In  cer-     shall    include  ill  the    inventory  of     the  effects  of   the 

deceased    all    his   moveable    or    immoveable    property 
situate  in  P>ritish  India. 

and  the  vahu^  of  such  property  situate  in  each  Province  shall  be  separately 
stated  in  such  inventory,  and  the  ])robate  or  letters  of  administration  shall  be 
chargeable  with  a  fee  corre32)onding  to  the  entije  amount  or  value  of  the  pro- 
perty affected  thereby  wheresoever  situate  within  British  India. 

As  has  already  been  pointed  out  Rule  7t^5  of  Belchambers's  Rules  and  Orders  inquires  an 
undei taking  to  be  given  to  pay  additional  duty  and  in  cases  of  administration  to  execute  au 
additional  bond  in  cases  where  an  unlimited  grant  is  applied  for.  For  forms  of  petition,  se© 
Administration  Practice  in  India. 

The  .'section  as  it  originally  stood  inserted  by  Act  XIII  of  1875  and 
amended  by  Act  VI  of  1889  stood  as  follows  : — 

'lllX.  In  all  cases  where  [it  is  sought  to  obtain  a  grant — Struck  out  by 
s.  ^  of  Act  VI  of  1889,]  a  grant  has  been  made  of  probate  or  letfer.<<  of  adminis- 
tration intended  to  have  effect  throtighout  the  vhole  of  British  India,  the  executor 
or  \the  person  apph/ing  for  ad >ii in i.st ration  after  the  first  dag  of  April.  1875 — 
StrncJx-  out  bg  s.  8  of  Act  VI  of  1889]  administrator  to  the  effects,  of  ang  person 
dying  in  British  India  and  leaving  property  in  more  than  one  Province  shall 
include  in  the  inventory  of  the  effects  of  the  deceased  his  moveable  or  imwoveahle 
property  situate  in  such  of  the  Provinces  : 

And  the  value  of  such  proporty  situate  in  the  said  Provinces,  respectively, 
shall  be  separately  stated  in  S}(ch  inventory,  and  the  probate  or  letters  of  adminis- 
trafion  shall  be  chargeable  uith  a  fee  corresponding  to  the  entire  amount  or  value 
of  the  property  affected  thereby  vheresoever  situate  vithin  British  India. 

Under  Ride  765  of  Belchambers's  Rules  and  Orders  in  all  cases  where  an  unlimited  grant  is 
asked  fur  the  petitioner  must  state  that  so  far  as  lie  is  aware  there  are  no  other  property  and 
eflects  besides  those  specified  as  required  by  s.  277A  and  he  must  undertake  in  case  of  its 
afterwards  being  found  there  are  other  property  and  effects  that  he  will  pay  the  court-fee 
payable  and  also  in  cases  of  administration  to  give  a  further  bond  of  the  nature  contemplated 
by  s.  25G  with  a  surety  or  sureties  a.s  he  may  at  any    time   be  called  on  by  the  Registrar  to  give. 

In  considering  the  provision  of  the  rule  above  referred  to  it  must  be  borne  in  mind  that  the 
Administrator-General  are  exempt  from  giving  any  bond,  in  connection  with  any  grant  made 
under  the  provisions  of  Act  II  of  1874. 


This  section  as  it  stands  was  inserted  by  Act  VIII  of  1903  and  the  original  section  was 

repealed. 
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"278.     The  e.xecutor  or  administrator  shall  collect, 
adSinis'tmfo^r ^is''  to     with  reasonable  diligence,  the  pjoperty  of  the  deceased 

death. 

This  section  has  been  incorpoialed  ;is  s.  l(l(l  in  tlic  I'lobme  inul  Adniinistiation  Act  iV  of 
1881). 

There  is   no  fixed  period  within  vvhicli  executors  oi  administratois  must  realise  assets. 

As  to  liabilities  of  executors  and  administiators  by  unduly  delaying  to  bring  actions, 
see  Williams  on  Executors,  lOth  Edn.,  Vol.  II. 

PurshotUim  Derjishit  Thakur  v.  K<il<i  Goviitdji  Thiikur,  I.  L.  R.,  2(>  Bom.,  301. — If  an 
executor  commits  breach  of  trust  in  respect  of  trust- property  that  has  come  to  his' 
hands,  he  is  liable  to  make  good  the  loss  to  the  beneficiary.     S.  23,  Act  II  of  1882. 

Kristo  Kamini  Dassi  \.  Admmistidtor-Ge'nerfiL'lC.M'.  N.,  47<i. — A  debtor  taking  posses- 
sion of  estate  of  cieditor  as  executor  is  accountable  for  the  amount  of  his  debts  to  the  estate 
as  assets. 

The  duties  of  an  executor  or  administiator  are  fully  dealt  with  in  Williams  on  Executors, 
Kith  Edn.,  Vol.  I,  p.  78(5,  et  seq.  The  question  of  burying  the  deceased  has  aheady  been 
^ealt  with  under  a  previous  section  and  the  further  duties  may  be  summarised  as  follows  :^ 

1.  In  the  case  of  an  executor  to  gain  knowledge  of  the  prnvisions  of  the  v.ill  and  to  act  in 
accordance  therewith. 

2.  To  make  an  inventory  of  the  deceased's  effect. 

3.  To  collect  the  goods  and  chattels  and  realise  the  assets. 

4.  In  the  absence  of  any  express  provisions  in  that  behalf  to  invest  assets  in  authorised 
inA'estments. 

;       5.      To  pay  debts  and  liabilities  of  the  estate. 

().     After  satisfying  all  liabilities  to  cany  out  the  provisions  of  a  will  where  valid. 

7.  In  ease  of  an  intestacy  to  distribute  the  surplus  assets  amongst  those  entitled  thereto 
in    accordance  with  the  law  of   distribution. 

As  regards  the  question  of  an  executor  or  administrator  carrying  on  the  business  of  a 
deceased,  it  is  the  duty  both  of  an  executor  and  an  administiator  where  the  business  is.  a 
valuable  one  to  carry  it  on  for  a  reasonable  time  to  enafjle  him  to  sell  it  as  a  going  concern ;  but 
an  executor  or  administrator    who  carries  on  a  business  makes  himself    personally  responsible. 

It  must  be  borne  in  mind  that  the  following  persons  may  be  affected  by  the  success  or 
failure  of  the  business  : — 

1.  Creditors  of  the  deceased. 

2.  Beneficiaries  under  a  will. 

3.  Creditors  whose  debts  are  incurred  in  the  trading. 

Where  an  executor  is  authorized  by  a  will  to  carry  on  the  business  althougli  In'  is  personally 
liable  he  has  the  right  to  be  indemnified  out  of  the  specific  assets  «  hich  he  is  authorised. 

The  subject  is  very  fully  dealt  with  in  Williams  on  Executors  and  attention  is  drawn  to 
ts  inth  Edn.,  Vol.  II,  p.  15.52,  et  seq. 

There  is  also  the  other  branch  of  the  subject  to  be  considered  by  the  rights,  duties  and 
liabilities  of  executors  and  administrators  to  consent  to  a  business  being  carried  on  in  which  the 
deceased  was  a  partner.  This  subject  is  exhaustively  dealt  with  in  Lindly  on  Partnership, 
7th  Edn.,  and  attention  is  directed  to  Ch.  III.  pp.  ().50,  et  seq.,  and  to  the  various  cases  theiein 
referred  to. 

It  would  also  be  as  well  in  considering  this  question  to  draw  attention  to  the  following 
cases  in  which  directions  have  been  given  to  an  administrator  under  the  provisions  of  Act  V  oi 
1908  giving  him  liberty  to  dispose  of  the  deceased's  interest  in  a  business  to  a  suiviving  partner. 

Goods  of  KaUy  Das  Kvnitokar.— The  testator  at  the  time  of  his  death  was  interested  in  a 
hardware  busine.ss.  He  died  on  the  11th  day  of  April  190."),  and  letters  of  administration  to 
his  estate  was  granted  to  the  Administrator-(ieneral  of  Bengal  on  the  30th  day  of  August  190o, 
an  order  previou.sly  having  been  made  under  .s,  18,  Act  II  of  1874. 

Questions  thereafter  arose  between  the  estate  and  one  Jadunath  Sanyal  the  surviving  pait- 
ner  and  ultimately  he  made  an  offer  of  Rs.  3,500  for  the  share  of  the  deceased.  The  Adminis- 
trator-General applied  under  the  provisions  of  Act  V  of  1908  for  direction  and  by  an  order  dated 
the  3rd  day  of  December,  1907.  the  Court  made  an  order  granting  liberty  to  the  Administrator- 
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Geneni]  tu  dispose  of  share  ot  ttie  business  to  the  said  Jadunath"  Sanyal  at,  the  said  sum  of 
Rs.  3,500.  • 

In  the  Goods  of  P.  Siccriix.—'Xhe  testator  in  this  case  died  on  22nd  August  ]88tt  leaving  a 
will  dated  12th  July  1889  whereof  he  appointed  his  sons  P.  Swaries,  C.  G.  Swaries  and,].  P 
Swaries  executorp.  "  Will  was    proved  on  2nd  September  1889  by  Executors. 

The  deceased  at  'time  of  his  death  carried  on  business  ot  an  undertaker  as  P.  Swaries  & 
Co.  and  by  his  will  he  bequeathed  as  follows  : — 

To  Peter  Swaries,  fi  annas  ; 

C.  (L  Swaries.  5  annas  ; 
J.  P.  Swaries,  4  annas  ; 
AV.  J.  Swaries,  1  anna  ; 

The  said  J.  P.  Swaries  died  leaving  a  will,  dated  (Uh  August  ISit.'v 

The  will  of  J.  P.  Swaries  was  pioved  by  Administrator-General  on  the  17th  day  of  August, 
r901.  and  one  of  the  as.'^ets  was  his  4-anra  share  in  the  business.  One  of  the  other  sons  had 
bousht  up  all  the  other  shares  and  made  an  offer  to  the  Administrator-General  for  the  4-anna 
share.  After  some  discussion  an  offer  of  Rs.  T.OOO  was  made  and  the  Admmistrator-tieneral 
then  presented  a  petition  to  Court  asking  for  sanction  to  sell. 

By  an  order  dated  29th  June  1903  an  order  was  made  granting  liberty  to  sell  the  4-anna 
share  for  the  said  sum  of  Rs.  7.000. 

If  by  unduly  delaying  to  bring  an  action  the  executor  or  administrator  enables  a  debtor 
of  the  deceased  to  avail  himself  of  the  Statute  of  Limitations,  he  will  be  personally  liable- 
Williams  on  Executors.  Hai/waid  v.  A'/».se//,  I.  L.  R.,  12  Mad.,  573.  See  illustration  (fi)  to 
s.  328,  infra. 

There  is  no  fixed  period  within  which  executors  and  administrators  must  realize  assets 
outstanding  upon  improper  inveslment.  The  period  fit  which  the  loss  is  to  be  calculated 
depends  on  the  particular  natuie  of  the  property  and  the  evidence  of  the  case — Hvijhe^  v. 
Emp.so>i.  22  BciW-.^lSl.  But  an  executor  will  he'iespcnsible  if  he  allow  money  to  remainon 
personal  security  longer  than  is  absolutely  necessary — PuweU  v.  Evans,  5  Ves.,  839. 

If  the  assets  are  accidently  lost  or  destroyed,  the  executor  will  not.  in  general,  be  liable — 
Jones  V.  Leivis,  2  Ves.  Sen..  240.  It  is  otheiwise  where  he  ought  to  have  sold  or  converted  the 
assets,  and  thev  are  subsequently  lost— C/r;?/r//(  v.  /Jo/.rf.  3  M.  and  C.  497;  Frj/  v.  Fry.  27  Beav., 
144.' 

An  executor  cannot  carry  on  the  trade  of  his  testator  except  for  the  purpose  of  winding  it  up 
(  In  re  Chanrellnr.  L.  R..  2H  Ch.  D.,  42);  but  he  may,  and  in  some  cases  is  bound,  to  complete 
contracts  entered  into  by'  his  testator — ColUns(/v  v.  Lii^ter,  20  Beav.,  355.  If  he  should  catry 
on  the  business  of  the  testator  he  will  render  himself  liable  for  all  debts  contracted  in  the 
course  of  the  business  after  the  testator's  death — Lahoiichere  v.  Tv/jper.  11  IVToo.  P.  C,  198; 
Wiqhtman  \.  Townroe,  I  M.  &  S..  412. 

Wiiere  a  trader  by  liis  will  has  directed  his  executors  or  trustees  to  carry  on  his  trade  and  to 
employ  a  specitic'portion  of  the  trust-estate  for  the  pm-pose,  the  rule  is,  that  although  the 
executor  or  trustee  is  personally  liable  for  debts  incurred  by  him  in  carrying  on  the  trade 
pursuant  to  the  will,  he  has  the  right  to  resort  foi-  his  indemKity  to  the  specific  assets  so 
directed  to  be  employed,  but  no  further — In  re  .Inhnson,  L.  R.,  15  Ch.  Div..  548.  See  hi  re 
Cameron,  L.  R.,2(i  Ch.  D.,  19. 

An  executor  will  be  peisonallj-  liable  if  he  leave  outstanding  a  debt  due  to  the  testator  from 
a  defaulting  co-executor — S'tylrs  v.  Gvt/.  1  Mac.  and  G..  422:  Cfwdhr  v.  TiUtlf.  22  Beav.,  257; 
/  n  r»  Gasquoine  [1894]  1  Ch.  ,470. 

Where  an  executor  emlpoys  an  agent  to  collect  money  under  circumstances  which  make 
such  employment  pro})er,  and  the  money  is  lost  by  the  agent's  insolvency,  the  burden  of  proof 
is  not  on  the  executor  to  show  that  the  loss  was  not  attiibutable  to  his  own  fa\i!t  but  on  the 
persons  who  seek  to  charge  him  to  prove  that  it  «as — //;  re  Brier,  L.  R..  2<)  Ch.  I).,  238. 

279.     Funeral  expenses  to  a  reasonable  amount,  according  to  the  degree 

and  (|uality  of  the  deceased,   and  deathbed    charges, 

^before^aii'debts'^^'^     including  fees  for  medical  attendance,  and  board  and 

lodging  for  one  month  previous  to  his  death,  are  to  be 
paid  before  all  debts. 

'  •     This  section  has  been  iiicor})oiateil  as  s.  lOl  in  the  Prol)ate  and  Atlministration  .\ct    (V  of 

rssi). 
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Section  2  of  llie  Regijueiital  L»ebts  Act.  1893  (56  Vic,  Ch.  5),  lays  down  the  rule  as  to 
preferential  ehaige>  incases  to  wliicli  that  Statue  applies.  See    the  Act  hi  e,rtei"fo.  post. 

See  3.  27()  aud  uotes  thereuudei-  as  to  fuiieial  expense.-*. 

A.**  regards  piiority  of  debts,  see  s.  282.  post. 

As  to  priority  ol  debts  in  Bn^land.  see  Williams  on  Executors.  10th  Kdn.,  \'ol.  I.  p.  751. 

Debts  ot  tlie  classes  retciiod  to  under  this  section  may  be  described  as  special  debts  and  are 
payable  in  lull  wiiether  the  estate  is  insolvent  or  not. 

In  dealinji  witli  the  question  of  payment  of  rates  and  taxes  under  tlie  .Municipnl  .\ct.  al- 
though such  debts  have  no  priority  luider  the  Act  bucli  rates,  etc..  are  a  cbartie  'ipon  the 
particular  property — see  Calcutta  .Municipal  Aft. 

280.     'llio  cvpciises  o{    obtaining    [Jiobate  (»i-  Jotters  of   adininistration 

_  ^    ,        .^      including  the  costs  iiicurretl  for.    or   in   respect    of  anv 

Eixpeuses  to  be  paid       .....  ^  , .  , ,  ,  \.  i      •    •  " 

next    after  such  ex-     jutlicial  proceedings  that  may  be  necessary  tor  aaniinis- 

^®^^®^'  teriug  the  estate,  are  to   be    paid  next  after  the  fiiiieral 

expenses  and  deathljed  charges. 

This  section  has  been  incorporated  as  s.  1(»2  in  liie  Probate  and  Administration  Act  (\'  o 
1881). 

KiislniiiKio  Hdiiic/iaiidrd  v.  Beiidboi,  1.  L.  K.,  20  Bom..  571. — The  riaht  of  executors  who 
have  used  their  own  moneys  for  the  purposes  ot  the  estate  to  be  allowed  them  in  their  accounts 
cannot  be  affected  by  limitation  before  such  accounts  are  taken. 

As  to  costs  in  obtaining  letters  of  administiat  ion  and  the  costs  of  judicial  proceedings 
necessary  tor  administering  the  estate,  see  Khit-snibltai  v.  Honnajtiha.  1.  L.  R.,  17  Bom.,  ()37. 

Wliere  a  testator  directed  that  his  'testamentary  expenses"  should  be  paid  out  of  a  speci- 
fied part  ot  Ills  estate,  the  costs  ot  a  sidt  to  administer  were  held  to  be  included  under  testa- 
mentarv  expenses — Fenm/  v.  Penny.  L.  B..  11  Ch.  D.,  440.  See  Milts  v.  Hfinisoii,  L.  R.,  9  Ch. 
31t),  :i■2:^  :  Marine  v.  Hnrlut.  L.  R..  20  £4.,  471:  B<ilf  v.  Canick:  L.  R  .  .")  Ch.  Div..  984  —998: 
In  re  Biel's  Estate,  L.  R.,  lb  Eq.,  577. 

Tlie  term  "executorship  expenses'  means  expenses  incident  to  the  proper  performance  ot 
the  duty  of  an  executor,  and  includes  costs  incuired  by  executors  in  obtaining  the  advice  ot  soli- 
citors or  counsel  as  to  the  distribution  of  their  testator's  estate  ;  also  the  costs  of  the  executor.>< 
and  other  parties  in  an  action,  wlietiier  institutetl  by  the  executors  themselves  or  by  a  beneficiary 
for  the  administration  of  the  estate  :  also  the  funeral  expenses  ;  also  expenses  incuri'ed  by  the 
executors  tor  the  protection  of  specihc  legacies,  and  payments  by  the  executors  in  discharge  of 
debts  tailing  due  from  the  testator's  estate  after  his  death — S/nirp  v.  Lush.  L.  R..  10  C'h.  D., 
468. 

"Executorship  expenses'  are  not  distinguishable  irom  'testamentary  expenses' — Ibid,  per 
j£SSEL,  M.  R. 

AH  decrees  in  an  administration-suit  provide  ior  payment  of  the  costs  of  an  executor  or  ad- 
ministrator as  to  form  ot  an  administration-decree  in  t,he  Kigh  Court  of  Calcutta.  See  Rule 
325  of  Belchamberb"s  Rules  and  Orders. 

As  regards  question  of  payment  of  duty  it  must  be  boriie  in  mind  that  under  Aci  XI  of 
1899  (Court  Eees  Act)  duty  has  to  be  paid  in  ever}  estate  before  an  ortler  for  grant  is  made. 
(See  Administration  i'ractice  in  India). 

Costs  of  an  administration-suit  are  to  be  considered  as  expenses  in  administering  the  es- 
tate, and  are  the  first  charge  upon  the  estate. — Sanderson  v.  Stoddart.  32  Beav.,  155. 

The  word  "testamentary"  is  applicable  to  the  administration  of  an  estate  whether  there 
is  a  testament  or  not. — Re  Cleinaw,  1900,  2  Ch.,  182. 

Costs  of  unsuccessfully  opposing  probate  directed  by  the  Probate  Division  to  be  paid  out 
of  the  testator's  estate  arc  not  testamentarv  expenses  but  the  exectitor's  costs  of  defending 
the  action  are.— AV  Princr.  1898.  2  Ch..  225' 

281.     Waoes  dn(>  lor   services   rendered    to  the   deceased   within  tliree 
wase.s   for   certain     "lo^ths  next   preceding    his    death    by    any    labourer, 


services   to   be  next     artizaii  01   doHiestic  Servant  are   next   to  be    paid,  aua 

paid     and     *' *^*"' 

other  debts 


paid    and    then    the     ^,,,,.„  Hir  other  debts  of  the  deceased. 


This  section  is  embodied,  with  an  alteration,  as  s.  103  in  the  Probate  and  Administratiott 
Act  (V  of  1881). 
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It  i-s  to  be  observed  that  s.  lOt)  o(  the  Probate  and  Administration  Act  add$  the  woitl* 
'"ac-cording  to  their  respective  priorities  (if  any)"  at  the  end  ot  the  section.  This  seems  to  have 
been  siigs;e«ited  by  tlie  case  of  Nil  KamnJ  Shaw  v.  Reed,  17  VV.  R.,  513;  (s.  c).  12  B.  L.    E.,  287, 

Remfry  v.  De  i'evf/dw^,  ].  L.  K.,  10  C'al.,  929. — A  decree  for  money  was  obtained  against 
&  pei'son  who  afterwards  died  intestate  ;  administration  was  granted  to  Administrator-General. 
Decree-bolder  applied  for  execution.  Held — he  was  entitled  to  have  lu«  decree  .satisfied 
although  assets  were  not  sufficient  to  pay  in  full  all  claims  against  estate. 

G.  Bcil'i  Dii.isee  v.  B.  K.  Bairagi,  I.  L.  R..  X)  Cal.,  1040. — As  to  priority  of  (Jovernment 
as  a  creditor,  held  in  this  case  court-fees  foi-m  a  Crown-debt,  and  that  under  circumstances  the 
Crown  would  be  entitled  to  precedence  in  payment  of  his  debts  over  all  creditors. 

Oimitd  Natli  Milttr  \.  Admi iiistidiot-General,  T.  L.  R..  'l7^  CJal..  54. — This  was  a  case 
decided  under  s.  35  of  Act  11  of  1874  and  it  was  held  that  where  there  vveie  sufficient 
creditor  was  entitled  to  payment  in  full. 

SilLoinul  Slum-  v.  Reed,  12  B.  L.  R.,  287. — Where  a  person  obtains  a  decree  again.st  an 
executor  or  administrator  he  is  entitled  tolia\e  liis  decree  satisfied  out  of  assets,  and  tliis 
section  does  not  interfere  with  that  tight. 

Asi(dic  Bunking  Cnrpn.  v.  Amador  Vei^ns,  8  Bou)..  ().  C,  20. — In  owler  to  charge  an 
administrator  in  paying  debts  otherwise  than  equally  it  must  be  shown  that  he  had  actual 
knowledge  of  such  debt.s  as  distinguishetl  from  a  constriictive  or  imputable  knowledge. 

As  to  what  persons  raav  be  included  in  term  "domestic  servants"  see  Bhitn  Dos  v.  Upeu- 
dro  M.Taqore.  9  B.  L.  K..'Ap.  5;  Vithuhaw.  C'ro/ielil,  5  Bom.  H.  C.  R..  Ap.,  21.  See  also 
Act  XI 11  of  1859. 

W.  B.  Keen  v.  Admi ni-diator-Generiil  of  Benqnl,  Siut  No.  2((7  of  1905.— This  was  a  suit 
brought  by  \V.  B.  Keen,  the  Trustee  in  Bankruptcy  of  the  firm  of  William  Wat.son  &  Co.,  who 
ha<l  obtained  a  decree  against  the  deceased  wiiose  estate  the  Administrator-General 
subsequently  represented.  By  a  decree  made  in  such  suit  the  usual  enquiries  were  directed  and 
it  was  held  by  the  High  Court"  that  where  an  estate  was  insolvent  an  administrator  had  no 
discretion  to  admit  a  barred  debt  and  that  the  mere  fact  of  referring  to  a  debt  in  a  petition  for 
administration  was  not  a  suHicient  acknowledgment  to  give  a  fresh  period  of  limitation. 

It  was  not  decided  in  this  case  whether  a  judgment-creditor  was  entitled  to  bring  a  suit  for 
administraiiua  nor  was  tlie  question  raised. 

282.  Save  as  aforesaid.  iu>  cieditor  is  to  have  a  right  of  priority  over  aii- 
otlter.  bv  reason  t1iat  liis  debt  is  secured  by  an  instrti- 
ai!*debtrto^^brSid  nieiit  under  seal,  or  on  any  otlier  account.  But  the 
equally  and  ratably.  executor  or  aduunistrator  shall  pay  all  such  debts  as  he 
knows  of.  iticludinu  his  ow  w.  equally  and  ratably,  as  far  as  the  ;assets  of  the 
deceased  will  e"ctend. 

This  section  is  incorporated  as  s.  104  in  the  I'robate  and  Administiation  Act    (V  of  1881). 

.See  cases  cited  under  s.  281. 

In  KnolaiKl  there  are  certain  d('l)ts  wliich  have  prioritv  over  others  as  to  this  section. — 
Williams  on  Executors,  10th  Ivln..  Vol.  1.  IM'-  730-785  :  Vol.  II,  pp.  1078-1087,  1436-1440. 

Attention  is  nlso  directed  to  the  provisions  of  s.  04,  Act  II  of  1874,  whicli  gives  District 
Judges  powers  to  make  certain  payments  w  hich  cannot  be  questioned. 

I'lie  JiMW  Commissioners  in  their  repoit  observe  :  *'  We  do  not  propose  to  extend  to  India 
the  rule  which  enables  an  executor  to  pav  anv  creditor,  whether  himself  or  another  person,  in 
prefeience  to  another  creditor  of  e.jual  degree.  We  have  provided  that  funeral  or  death-bed 
ex^'enses  and  charaes  of  probate  and  administration  are  to  be  first  paid,  then  wages  due  to  any 
labourei-.  artizan  or  domestic  servant  employed  by  the  deceased,  and  that  in  respect  of  no 
othei  debt  shall  a  creditor  be  entitled  to  a  preference  either  by  reason  of  its  being  secured  by 
deed  under  .-.eal  or  on  any  other  account" — f.'n-efte  of  India,  ,Iuly  1st,  1804. 

Silkomid  Show  \.  Reid.  12  B.  \..  K..  287:  17  W.  R..  513.— Wheie  a  person  obtains  a 
decree  again.st  an  executor  or  administrator,  he  is  entitled  to  have  his  decree  satished  out  oi 
the  asset.- of  the  deceased,  and  s.  282  does  not  interfere  with  that  right. 

Remfn/  v.  De  Penning.  T.  L.  R..  10  Cal.,  929.— A  decree  was  obtained  against  a  person  who 
afterwards  died.  His  estate  was  represented  by  the  Administrator-(ieneral.  Decree-holder 
applied  for  execution. 

held  that  he  was  entiflnd  lo  have  his  deciee  executed,  although  asset*  were  uot  sufficient 
to'pa\  debts  in  full. 
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J .  Bai  Meherbai  xi  Mugunchrnid,  1.  L.  K.,  29  Bom..  9f). — A  decree- on  an  award  having  been 
passed  against  an  administiatoi',  certain  property  referred  to  in  the  award  was  purchased-  by 
decree-holder  in  execution-proceedings  with  the  sanction  of  the-  Court.-  Afterwards  an  admi- 
nistratrix appointed  in  place  of  the  administrator  brought  a  suit  to  set  aside  the  sale. 

Held  that  in  absence  of  fraud  oi  collusion  the  decree  and  subsequent  sale  coulfl  not  be  set- 
hjSide. 

See  also  Delanty  v.  Bebeejan,  22  W.  R.,  -449;  I'tnkata  R.  Chetii  v.  A'.  Ai/i/atfi<ir.  I.  L.  R.. 
22  Mad.,  194. 

Administrutvr-Generul  v.  HuwHnu,  i.  L.  R..  1  Mad..  2(i7. — Held  that  the  Administrator- 
General  is  authorised  to  pay  a  barred  debt. 

Tillakrlidtid  Hi>:dn)n(il  y.  J it'oiml  Sudannn,  10  Bom.  H.  C.  R.,  2(HS.— Held  that  an 
executor  may  paj-  a  debt  justly  due  by  his  testator  though  barred  by  ;  and  that  he  will  in  equity 
be  allowed  credit  for  the  payment. 

Asiatic  Banking  Corpn.  v.  Amndor  lietj/i.s.  8  Bom.  H.  C.  R..  20. — Cited  under  s.  181. 
A  lliability  to  pay  calls  is  a  debt  within  the  meaning  of  this  section. 

8ee  also  following  cases  : — Moheah  Lull  v.  Busunt  Knnt'tree,  I.  L.  R.,  (i  Cal..  '.i'yr)  :  7  C.  L.  R.. 
121  ;  Bam  Chuiidu-  Ghoml  v.  J uugo  Mohni  Da.'<x.  I.  L.  R..  4  Cal.,  284. 

Gopil  y (train  Mazootndar  v.  Mudotiuitty  Gupta,  14  B.  L.  R.,  21. — Held  that  an  executor 
under  a  will  to  which  Hindu  Wills  Act  did  not  apply  had  no  power  by  acknowledgment  to 
revive  a  debt  barred  except  as  against  himself. 

Kttainer  by  Executor. — In  England  an  executor  was  allowed  to  retain  his  own  debt  out  ot 
legal  assets  of  the  testator,  although  the  debt  niisht  be  barred  by  the  Statute  of  Limitation — 
Stah'dschmidt  v.  Lett,  1  Sm.and  G..  415;  Hill  v.  Walhr.  4  K.  and  T.,  !(>«.  And  apparently  he 
may  be  allowed  to  do  so  here  also — See  Mohesh  Lai  v.  Bu--<unt  Kumorec  I.  L.  R..  ti  Cal..  35.5. 
In  England,  in  the  case  of  Bichaiond  v.  White  (L.  R.,  10  Ch.  D..  727.)  where  an  executor,  who 
was  a  creditor  of  the  testator,  claimed  to  retain  his  own  debt  out  of  the  moneys  paid  int(j  the- 
credit  of  an  action  by  the  residuary  legatees  for  administration,  in  priority  to  the  costs  of  the 
action  and  the  debts  of  the  creditors,  it  was  said,  that  the  right  of  an  executor  to  retain  his 
own  debt  was  not  a  right  which  the  Court  was  disposed  to  extend.  The  Court  refused  to 
allow  the  right  of  retainer.  Here  under  this  section  an  executor  has  no  right  of  retainer  in 
priority  to  other  creditors. 

In  distributing  the  assets,  an  executor  or  administrator  in  Engi.ind  must  be  careful  to  pav 
such  debts  as  have  a  piiority  first ;  for,  on  a  deficiency  of  assets,  if  he  has,  with  notice,  paid  other 
debts  first,  he  must  answer  the  preferential  debts  out  of  his  own  estate — See  Williams  on  Exe- 
cutors, Vol.  I.  lOth  Edn..  751  and  779.  A  testator  in  England  cannot  himself,  bj-  the  terni> 
of  his  will,  change  the  legal  order  of  distribution  of  his  assets,  as  by  directing  a  distribution 
equally  among  all  his  creditor.? — Turner  v.  Cox,  8  Moore's  P.  C,  288.  An  executor  may 
voluntarily  pay  a  debt  of  inferior  nature  before  one  of  a  superior  of  which  he  had  no  notice, 
provided  a  reasonable  time  has  elapsed  since  the  testator's  death,  for.  such  payment,  if 
precipitate,  would  be  evidence  of  fraud — Williams  on  Executors.  Vol  I.  lOth  Kdn..  779.  See 
AosuHi  V.  Jefferson,  9  Jur.,  N.  S.,  *i56. 

Now,  in  England.  .32  and  33  Vic.  c.  4(i.  which  does  not  apply  to  Scotland,  provides  (s.  2) 
that  in  the  administiation  of  the  estate  of  every  person  who  shall  die  on  or  after  the  1st  day 
of  January  1870,  no  debt  or  liability  of  such  t'crson  shall  be  entitled  to  any  jiriority  or 
preference  by  reason  merely  that  the  same  is  secured  by.  or  arises  under  bond,  deed  or  other 
instrument  undei  seal,  or  is  otherwise  made  or  constituted  a  sjiecially  debt,  but  all  the  rre<iitors 
of  such  person,  as  well  special  as  simple  contract,  shall  be  treated  as  standing  in  eijual  degree,  and 
be  paid  accordingly  out  of  the  assets  of  such  deceased  person,  whether  such  assets  are  legal  or 
equitable  any  Statute  or  other  law  to  the  contrary  notwitlistanding ;  provided  always  that  the 
Act  shall  not  piejudice  or  effect  anj'  lien,  charge  or  other  securitj'  which  any  creditor  may  hold 
or  be  entitled  to  for  the  payment  of  his  debts  (s.  1 ). 

Limitation. — In  England,  an  executor  is  not  bound  to  ph-ad  the  Statute  of  Limitations 
against  the  demand  of  one  claiming  to  be  a  creditor  of  tlie  estate,  and  it  seems  that  this  also  is 
the  law  in  England  in  legard  to  an  administrator.  See  Cnonihs  v.  Cooiuh.^,  L.  R..  1  P.  and  1)., 
289;  Vane  v.  Eigdeu.  L.  R..  5  Chan.,  Ii(i9.  Vet,  although  it  has  been  established  by  a  long 
series  of  decisions  that  an  executor  may  pay  a  <lebt  barred  by  the  Statute  of  Limitation 
without  being  guilty  of  a  devastavit,  he  may  not  pay  such  a  debt  after  it  has  been  judicially 
declared  by  a  Court  of  competent  jurisdiction  that  it  is  barred  by  the  Statute — Midgley  v. 
Midgley  [1893].  3  Ch..  282.  It  was  (juestioned  in  that  case  whether  an  executor  might  pay  a 
debt  baned  by  the  Statute  against  the  declared  wish  of  his  testator. 

Where  a  solicitor  is  appointed  executor  and  Ihe  will  directs  that  he  should  continue  to  act 
as  solicitor  to  the  estate  and  "  should  make  the  usual  professional  charges."  he  is  not  entitled 
to  make  any  charges  against  the  estate  which  are  not  of  a  strictly  professional  character — 
//(  r,  ninp'ph.  27  Ch.  D.,  584;      See  //,  re  Anif.'^.  2.5  C\\.  I)..  72. 
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The  legal  right  of  the  exeeutois  can  be  exercised  bj'  any  one  of  them,  and  ordinarily    an 

executor  can  release  or  pay  a  debt  without  the  concurrence  of  the  other    exeeutois Jucnmb   v 

Hdrirood,  2  Ves.  .Sen.,  2(17  ;  Smith  v.  Enntt,  27  Beav..  44(i ;  Herbert  v.  Pwott,  2  Cr.  and  Mv    'iS.i  • 
Inn'    /Jowsow,  29  Ch.  D.,  358.  J---    ■*> 

As  regards  payments  of  debts  in  England  the  representative  must  be  careful  to  observe  the 
rules  of  priority,  foi-  if  he  pays  those  of  a  lower  degree  first  he  must  on  a  deficiency  of    a^-set* 
answer  those  of  a  higher,  of  which  he  had  notice  out  of  his  own  estate. 

For  fui'thor  information  see  followinsr  : — 

1.  Williams  on  Executors.  10th  Edn.,  p.  751,  et  sea. 

2.  Williams  Legal  Representatives,  p.  12(),  ft  seq. 
.S.  W'alkei'  and  Elvvood  on  Exeeutois.  p.  199,  et  seq. 
4.  Potts  on  Succession. 

Application  of  move  283.     It    the  domicile  of  the  defeased  was  not  in 

able  property  to  pay-      tj,.V(.-   i    t     3-       j-i  t      j.-  c  i  •  i  i 

mentof  debts,  where     oHtish  India,  the  application  ol  his  moveable  propertv* 

St  wlfno't^^n^BSS     ^^  ^he  payment  of  his  debts  is  to  be  regnlated  by  the 
India.  law  of   \the   rountrf/  in  which  he  was  domiciled]  British 

India. 

.f 

Illustration. 

\A  dies,  havimj  his  domicile  in  a  country  where  instrvmenfs  under  seal  have 
priority  over  instruments  not  under  seal,  leaving  moveable  propert//  to  the  valve  of 
10,000  rupees,  immoveable  property  to  the  value  of  -5,000  rupees,  debts  on  instru- 
mejits  under  seal  to  the  amount  of  10,000  rupees,  and  debts  on  instruments  not  un- 
der st^al  to  the  same  amount.  The  dents  on  the  instruments  under  seal  are  to 
be  paid  in  full  out  of  the  moveable  estate,  and  the  proceeds  of  the  immoveable 
estate  are  to  be  applied  as  far  as  they  will  eaiend  towards  the  discharge  of  tM 
debts  not  under  seal.  Acrordingly.  one-half  of  the  amount  of  the  debts  not 
under  seal  is  to  be  paid  out  of  the  proceeds  of  the  immoveable  estate.] 

This  section  has  not  been  incorporated  in  the  Probate  and  Administration  Act  (V  of 
1881).  The  words  in  brackets  have  been  repealed,  and  the  words  ■  British  India  "  sub'^tituted 
bys.  9  of  Act  VI  of  1881. 

See  Miller  v.  Adininistnitor-Gnneral,  I.  L.  R..  1  Cal.,  421  ;  Hill  v.  Adttiini.^trdtor-Gernral, 
I.  L.  R.,  23  Cal.,  .50(i.  both  cited  under  s.  4  and  44. 

In  England  it  was  held,  hs  to  personal  property,  that  the  priorities  of  creditors  are  to  be  regu- 
lated by  the  law  of  tlie  country  in  which  the  testator  was  domiciled,  filiough  the  persona]  assets 
may  be  situate  in  another  country — Wilson  v.  Dunsriny,  18  Bear..  293.  See  Stoiy's  Conflict  of 
Law.  §  524,  and  Williams  on  Executors,  751 — 7HI.  "  , 

Now,  in  England.  32  and  33  Vict.,  c.  46,  which  does  not  apply  to  Scotland,  j)rovides  (s.  2) 
hat  in  the  administration  of  the  estate  of  every  person  who  shall  die  on  or  after  the  1st  day  of 
.January  1870,  no  debt  or  liability  of  s«ch  per.son  shall  be  entitled  to  any  pi-iority  or  preference 
by  reason  misrely  that  the  same  is  secured  by,  or  ari.^et?' under  a  bond,  deed  or  other  instrument 
under  seal,  or  is  otherwise  made  or  constituted  a  specialty  debt,  but  all  tin  creditorx  of  such  per- 
son, as  well  special  as  simple  contract,  shall  be  trCHted  as  standing  in  equal  degiee,  and  be  paid 
accordingly  out  of  the  assets  of  such  deceased  person,  whether  such  as.sets  are  legal  or  equitable, 
any  Statute  or  other  law  to  the  contrary  notwithstanding  ;  provided  always  that  the  Act  shall  not 
piejudice  or  effect  any  lien,  charge  or  other  security  which  any  ci editor  may  hold  or  be  entitled 
to  for  the  payment  of  his  debts  (s.  1). 

For  further  infornaation,  *ee  Williams  on  Executors.  lOth  Edn.,  Vol.  I,  p.  751,  et  .leq. 

Creditor  paid  in  part  284.     No  creditor,  who  has  received  payment  of  a 

under  section  283  to  pai't  of  liis  debt  bv  virtue  of  the  last  preceding  section 
bring   such  payment        in'  •   i    j    "  i  ■     "^^''- '"  "^  r^'-'^^'^*"'?-.  ■->cv.iiwii, 

into    account    before  shall  i3e  entitled    to  share  111  the    proceeds  of    the  im-, 

sharing  in  proceeds  of  .^,„,.„„i,i  j.    i.  r     -i         i  i  i  i         i     • 

immo  veabi  e  pro-  moveable    estate    of    the    deceased,   unless    he    bringS' 

TP^^^^  such  payment  into  account  for  the  benefit  of  the  other 

creditors. 
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lUasirntion. 

A  dies,  having  domiciU'  in  a  coiintrv  wiipic  iiistiuinents  niidcf  seal  lla^•«* 
p.riorit\-  over  iiistruuiejit.s  not  under  seal,  leaving  moveable  pjopejtv  to  the 
value  of  5.(KM)  rupees,  and  immoveable  property  to  the  value  of  JO.OOO 
rupees,  debts  on  instruments  under  seal  to  the  amount  of  lO.OCM)  rupees, 
and  debts  on  insti-uments  not  undei'  seal  to  the  same  amount.  The 
creditors  holding  instruments  under  seal  recei\e  lialf  of  their  debts  out  of  the. 
proceeds  of  the  moveable  estate.  The  proceeds  of  the  immoveable  estate 
are  to  be  aj)[)lied  in  payment  of  th^  del)ts  on  instruments  not  under  sea! 
until  one-half  of  such  debts  has  been  dischai'tjed.  This  will  leave  ."i.OfX.) 
rupees,  which  are  to  be  distributed  ratably  amongst  all  the  creditors  without 
distinction  in  proportion  to  the  amount  which  may  remain  due  to  them. 

This  section  has  not  been  incorporated  in  the  Probate  and  Admini.^tration  Aet    (V  of  1881) 

The  rule  in  this  section  is  analogous  to  the  equitable  doctrine  of  marshaliina,  which  applies 
in  the  case  where  theie  are  two  claimants  and  two  funds,  both  of  wliieh  are  available  to  one 
•laimant.  but  only  one  to  the  other.  The  foimer  is  »-onipelled  to  resort  to  that  fund  wiiich  the 
ether  cannot  i-each — See  (htllon  v.  Hatu-nck.  '1  .\tk..  4:ib. 

Debts  to  be  paid  be-  285.     Debts  of   every  description    must   be  paid 

fore  legacies.  before  anv  legacy. 

This  section  has  been  incorporated  as  s.  I0.">  in  the  I'robate  and  Administration  Act  (V 
of  1881). 

As  to  protection  afforded  to  executors,  see  s.  ;{2(>,  lnjra  and  s.  28    of    Act  II  of  1874. 

Mohfiri  BeJiari  v.  Shymna  Bibee,  I.  L.  R.,  30  Gal.,  ^Ti.—Hetd  that  a  creditor  is  entitled  to 
proceed  against  the  representatative  of  an  estate  to  enforce  a  debt  created  by  a  Receiver  during 
management  of  an  estate  by  him  and  that  the  acts  of  a  Receiver  acting  within  his  authority  ; 
were  the  acts  of  a  Court  and  that  estate  cannot  be  allowed  to  enjoy  the  benefit  of  those  acts 
without  being  held  responsible  for  the  obUgations  arising  out  of  them. 

AtiibikaCliaran  Dm  \.  Sreemctii  M.  Kimri,  IOC.  W.N,,  p.  38. — Where  a  per.son  taketi 
a  legacy  under  a  will  she  takes  subject  to  the  debts  due  from  an  estate,  but  a  mortgage  created 
by  the  legatee  is  not  necessarily  invalid,  even  if  there  are  debts  due  fiom  the  deceased.  See 
cases  under  s.  105,  Act  Vof  1881  annotated  edition. 

As  tlie  whole  of  the  estate  is  liable  in  the  hands  of  the  executor  to  the  payment  of  the  debts  of 
the  testator,  the  executor  must  take  care  to  discharge  tliem  befoie  he  satisfies  any  description  of 
legacy — Williams  on  Executors,  1202.  In  Spode  v.  Sinith  (3  Russ.  Ch.  Cas..  511),  it  was  held 
that  if  an  execiUor,  acting  bond  fide  under  the  conviction  that  the  assets  were  amply  sutHcient 
for  the  payment  of  the  testator's  debts,  permits  specific  legatees  to  retain  or  possess  themseivei; 
of  articles  becjueathed  to  tlu^ra,  he  will  be  answerable  for  tlie  valueof  thosearti(des  with  interest, 
if  there  should  uHimalely  be  a  deficiency  of  assets,  although  the  deficiency  should  be  caused  by 
»ul)sequeiit  events  whicli  he  had  no  reason  to  anticipite.  Even  voluntary  bonds  must  be  paid 
by  the  executor  in  piefcrence  to  legacies — Jont-i  v.  Pmoi'll.  1  Eq.  Cas.  Abr.,  84.  PI.  2  ;  Hnle-t  v  . 
Car,  32  Beav..  I  IS  ;  Wiliiam-f  on  Executoiw.  8(i ).  870,  12(»3. 

286.     If  the  estate  of  the  deceased  is  subject  to  any  contingent  liabili- 
Executoroi'  admin-     ties,  an  executor  or  administrator  is  not  bound  to  pay 
pay^e^ga^el^wYt'ifout     '"l^'  legacv  without  a  sufficient  indemnity  to  meet  the 
indemnity.  liabilities  wheiiever  thev  become  due. 

This  section  has  been  incorporated  a^  s.  HKi  in  tlie  Probate  and  Administration  Act  ( V  of 
1881). 

There  nia  v  be  an  outstanding  covenant  of  the  testatf>r  whici).  thouuli  not  yet  broken,  may  or 
may  not  be  broken.  Should  such  covenant  be  l)roken.  the  executor  would  be  liable  to  answer  the 
A'MWiiOf^df  bonix  prapriK — Willian\s  on  Exectitors.  1078.  ef  srq.  See  WhiUnhfi-  v.  herslioir. -i'tCh- 
D..  320.      Hence  the  necessity  for  an  executor  takinu  an  indi'innity.     Sees.  304.  ivjr'i. 

IniSpodtfW  Sinith  (3  Russ.  Ch.  Cas.,  511 ),  it  was  held  that  if  an  e.^ecutor.  dating  bond /ide 
under  the  conviction  that  the  assets  were  amply  saflicieut  for  the  payment  of  the  testator's 
debts,   permits  speciHc  legatees  to  retain  or  possess  themsel\es  of  articles    bequeathed    to  them    , 
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ke  will  beanswcrabJetoi  (he  vislue  oi  those  ;ir(icles  witli  intcitst.  if  f  here  slioulcl  iiltimatciv  bea 
♦ieficiency  of  assets,  although  the  deficiency  should  be  caused  by  siibseqtient  events  which  h« 
had    no  i-eason  to  anticipate. 

But  in  Deane  v.  Allen  (20  Beav.,  1),  RoMiiXV,  M.  R.,  expressed  an  opinion,  that  whei-e  the 
fNtate  is  administered  in  0)urt.  and  an  executor  acts  under  the  ordeis  o)  tlie  Court,  he  will  be 
protected  from  liability  in  all  cases,  and  this  appears  to  be  now  fully  established— A-'v/t/Zowo!  v. 
Trfdftiur,  h.  R..  ]  Eq.,  MA.  See  Bnwfi  v.  Pocork.  23  Beav..  310.  See  also  22  and  23  Vict.,  c. 
3i"i,  s.  29.     See  ss.  40  and  41  Trustees  and  Mortgagees  Act  XXVIJI  of  18»>6. 

It  is  now  settled  that  an  executoi-  or  administrator  who  has  notice  of  even  a  pos.sible  liability 
cannot  safely  proceed  to  deal  with  the  assets  in  payment  of  legacies  or  in  distribution,  and  that 
if  he  does  .so  he  will  be  answeiable  if  such  contingent  liability  becomes  an  actual  claim — Tai/lor 
T.  Taijlor,  L.  R.,  20  Eq.,  477  ;  WhiUal.t'r  v.  Kershaw,  4.')  C.  J)..  320  ;  see  also  Williams  on 
Executors,  lOth  Edn..  Vol.  II,  p.  1204. 

It  has  been  held  that  where  an  executor  has  notice  of  a  contincent  liability  he  cannot  .safely 
pay  a  legacy  or  distribute  ;  otherwise  he  would  have  no  answer  when  the  claim  repined  into  a. 
certain  debt. — Taylor  v.  Taylor.  10  Eq..  477.  See  also  Jerins  v.  Wolferstoti,  L.  R.,  18  Eq..  18; 
Whittaktr  v.  KMshaw,  45  C.  D.,  320. 

If,  however,  the  estate  Ls  administered  in  Court  the  executor  is  perfectly  safe,  and  if  he 
give  the  Court  all  the  information  he  possesses  he  will  be  protected  from  all  liability. — Dean  t. 
Alien,  20  Beav.,  1  ;  Rn  King  (1901),  1  Ch.,  72. 

287.     If  tilt'   assets,  after   payment  of  debts,   necessary  expenses,  and 

Abatement  of  gene-     '^P«(?ific  legacies,  are  not  sufficient  to  pay  all  the  general 

rai  legacies.  legacies  ill  full,  the  latter  shall  abate  or  be  diminislied 

Bxecutor  not  to  pay       .    '  ,  .  ,      ,  ,  •    •  ,    , 

one  legatee  in  prefer-  m  equal  proportions,  and  the  executor  has  no  right  to 
ence  to  another.  ^^^^,  ^^^^  legatee  in   preference  to  another,  nor  to  i-etain 

any  money  on  account  of  a  legacy  to  himself  or  to  any  person  for  whom  he  is 
a  trustee. 

This  section  has  been  incorporated  as  s.  107  in  the  Probateand  Administration  Act  (V  of 
1881). 

Purshottam  Devishet  Thahtr  v.  Kala  Gothidji  Thalmr,  I.  L.  R.,  2(5  Bom..  301. — A  legatee 
is  entitled  to  sue  an  executor  for  a  legacy  in  the  mofussil  and  the  executor  may  apply  to  have 
other  legatees  joined,  so  that  any  rateable  abatement  may  be  ascertained  in  a  mannei-  binding^ 
on  all  parties  interested.     But  any  such  a)3p]ication  must  be  made  at  the  earliest  opportunity. 

The  general  estate  being  primarily  liable,  all  that  is  not  specifically  bequeathed  must  be 
exhausted  before  specific  legatees  can  be  called  upon  to  contribute.  See  Baker  v.  Farmer.  L.  R., 
3  Ch.,  .537.  Strictly  .speaking,  there  is  no  residue  until  all  debts  and  legacies  have  been  paid.  A 
residuaiy  legatee,  therefore,  cannot  call  upon  general  legatees  to  abate — Pe  Li/ne^s  Efftate.  L.  R., 
8  Eq.,  482. 

As  to  necessaiy  expenses,  see  ss.  279,  280,  supra,  and  Sharp  v.  Lush,  L.  R.,  10  Ch.  Div.,  468. 

The  general  rule  in  England  that  there  is  no  preference  in  payment  among  general  legacies 
is  to  be  understood  as  applying  only  among  legatees  who  are  all  volunteers,  for  if  there  be  any 
valuable  consideration  for  the  testamentajy  gift,  as  where  a  general  legacy  is  given  in  considera- 
tion of  a  debt  owing  to  the  legatee  or  of  the  relinquishment  of  any  right  or  interest,  .such  legacy 
will  be  entitled  to  a  preference  of  payment  over  the  other  general  legacies,  which  are  mere  boun- 
ties—Williams on  Executors,  1093.  The  debt  or  interest  must,  however,  be  in  existence  at  the 
testator's  death — Burridge  v.  Bradyal,  1  P.  W..  127  :  Bhtver  v.  M arret,  2  Ves.  Sen.,  420  ;  Heath 
T.  Daevdy,  1  Rus.s.  Ch.  Ca..  ;")43.  The  rule  does  not  apply  to  a  bequest  to  pay  the  debts  of  the 
testatoi-s  where  the  credito)s  have  icceived  a  compensation  of  less  than  their  amount  (Coppiv  v. 
Coppin,  2  P.  W..  296)  ;  nor  to  a  bequest  to  pay  the  debts  of  a  third  person,  whether  a  relative 
or  notr—Shirt  v.   Westby,  16  Ves.,  393, 

There  is  no  privilege  from  abatement,  on  the  ground  that  a  general  legacy  is  to  a  wife  or 
child  otherwise  un})rovidcd  for  {Bloirer  v.  Morrei,  2  Ves.  Sen.  420.)  or  to  an  executor  for  his  care 
and  trouble — FreUvell  v.  Stacy,  2  Vern.,  434  :  Atforvey-General  v.  Pobins.  2  P.  W.,  25.  So,  in  case 
of  a  deficiency,  charitable  legacies  will  abate  with  general  legacies — Attorjiey-Geveral  v.  Pobing, 
2  P.  W.,  22  ;  Duvcan  v.  Watts.  16  Beav.,  204.  If^  however,  an  intention  can  be  collected  that 
particular  legacies  shall  have  a  preference,  that  intention  must  be  followed  {Leviii  v.  Lewtii.  2 
Ves.  Sen.,  416)  ;  but  a  mere  direction  that  a  legacy  is  to  be  paid  in  the  first  pla^^e.  or  immediately 
or  a  direction  as  to  the  time  of  paj'ment,  will  not  save  legacies  from  abatement — Blmver  v.  }t arret, 
2  Ves.  Sen.,  420,  followed  in  Iv  re  Schweda's  Estate  [18911.  3Ch..  44.  and  by  the  Calcutta  High 
Court  in  Covrjov  v.  Lehvrunr,  decided  17th  August  189,5.     But  where  the  testator  directs  that 
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a.  pai-ticular  h.-iiacy  shall  be  paid  at  all  events,  or  that  a  particular  legatee '.shall  be  paid  her  legiicy 
In  full  (Marsh  v.  Evan.s,  1  P.  VV..  <)()8),  or  having  given  several  legacies,  he  afterwards  adds,  tliat 
as  there  will  be  a  considerable  surplus  he  gives  further  legacies  (Attorney-General  v.  Itobins,'^ 
P.  W..  24).  tlie  ])art ieula  r  legacy,  or  the  first  sriven  legacies,  shall  have  a  preference.  .See  Johnson 
V.  Johnson.  \4  Sim..  'M',i ;  StiDniners  v.  HoiilUt/.  12  Sim..  42. 

The  fact  tliat  the  time  for  p/iyment  of  a  legacy  is  deferred,  will  not  give  other  legaciea 
priority  in  the  distribution  of  assets^ — Niclifison  v.  CoctilL  9  Jur.,  N.  S.,  975. 

The  onus  lies  on  tlie  party  seeking  priority  to  make  out  clearly  and  conclu.sively  that  such 
priority  was  intended — Miller  v.  Httddlestnne.  3  Mac.  and  (!.,  513. 

In  England,  annuities  charged  on  personal  estate  are  dealt  with  as  general  legacies  and  abate 
with  them  {.l//7/f'/-  v.  HuddleMone,  3  Mac.  and  C,  513  ;  Hume  v.  Edicards,  3  Atk..  (193)  ;  and  by 
^.  2fll,  injrn,  also,  antiuities  are  for  the  purposes  of  abatement  to  be  treated  as  general  legacies. 

The  value  of  the  annuities  must  be  ascertained  for  the  purposes  of  abatement — Hume.  v. 
Edwards,  3  Atk.,  ()93.  As  to  the  mode  of  ascertaining  their  value,  see  Todd  v.  Bielh;/,  27  Beav., 
353  ;  and  Potts  v.  Smith,  L.  R.,  8  Eq.,  683.     See  s.  162,  nnie. 

For  further  information  on  the  subject  of  abatement  of  legacies,  see  Williams  on  Executoiw, 
10th  Edn.,.Vol.  II,  p.  1087,  et  seg. 

288,  Where  there  is  a  specific  legacy,  and  the 
specffic'^l^elacT  when  assets  are  sufficient  for  the  payment  of  debts  and 
ply^debt^"**'^^"'^    *°     necessary     expenses,    the     thing     specified     niust    be 

delivered  to  the  legatee  without  any  abatement. 

This  section  has  been  incorporated  as  s.  108  in  the  Probate  and  Administration  Act 
(V  of  1881). 

Ambika  Charan  Dvtt  v.  Srimati  Mukho  Kisori,  8  C.  W.  N.,  p.  38.- — Cited  under  s.  285. 

Even  where  a  specific  bequest  is  charged  with  the  payment  of  a  pecuniary  legacy  and  of  at! 
the  testator's  just  debts  and  funeral  and  testamentary  expenses,  the  '.general  undispo.sed  of 
residue  will  be  applicable  in  the  first  place  to  the  payment  of  the  charge — Heivett  v.  Snare,  1 
DeG.  and  Sm.,  333. 

Specfic  legatees  of  a  particular  fund  may  abate  inter  se  (Sleech  v.  Torrinr/tor),  2  Ves.  Sen.,  564 ; 
Page  v.  Lvwplrt'jweU.  18  Ves..  463  ;  see  In  re  Tvnno.  45  Ch.  Div..  66  ;  Re  Jeffrej/s  Trvsts.  L.  R.. 
2  Eq.,  68)  ;  and  the  same  principle  applies  where  the  fund  is  appointed  bv  will  under  a  power — 
Miller  v.  Hiiddlestone.  L.  R.,  (>  Eq.,  65. 

Generally  s})eaking  specific  legacies  are  not  liable  to  abate  as  in  the  case  of  general  legacies, 
but  they  may  fail  entirely,  but  when  assets  not  specifically  bequeathed  are  insufficient  to  pay  the 
debts,  then  the  specific  legacies  must  abate  in  proportion  to  the  value  of  their  individual 
legacies- See  Williams  on  Executors,  10th  Edn.,  Vol.  I[.  p.  1100. 

289.    Where  there  is  a  demonstrative  legacy,  and  the  assets  are  sufficient 

■  for  the  payment  of  debts  and  necessary  expenses,  the 

strative^egacy^^yheii     legatee   has  a    preferential    claim  for   payment  of   his 

the   assets  are    suffi-     legacy  out  of  the  fund  from  which  the  legacy  is  directed 

necessar^^expenses.         to  be  paid  until  such  fund  is  exhausted,  and  if,  after 

the  fund  is  exhausted,  part  of  the  legacy  still  remains 
unpaid,  he  is  entitled  to  rank  for  the  remainder  against  the  general  assets  as 
for  a   legacy  of  the  amount  of  such  unpaid  remainder. 

Acton  v.  Actuv.  1  Mer..  178. 

This  .section  has  been  incorporated  as  s.  109  in  the  Probate  and  Administration  Act  (V  of  1881).. 

A  demonstrative  legacy  is  liable  to  abate  when  it  becomes  a  general  legacy  by  reason  of  the 
failure  of  the  fund  out  of  which  it  is  payable — Mullins  v.  Smith.  1  t)r.  and  Sm..  210.  per  Kinders- 
LEY,  V.  C,  see  Creed  v.  Creed,  11  CI.  and  Fin.,  509. 

"  A  legacy  of  quantity  is  ordinarily  a  general  legacy  ;  but  there  are  legacies  of  quantity  i« 
the  nature  of  specific  legacies,  as  of  so  much  money  with  reference  to  a  particular  fund  for  pay-- 
ment.  This  kind  of  legacy  is  called  a  demonstrative  legacy  ;  and  it  is  so  far  general  and  differs 
so  much  in  effect  from  one  purely  specific,  that  if  the  fund  is  called  in  or  fails  the  legatee  will  not 
be  deprived  of  his  legacy  but  be  permitted  to  receive  it  out  of  the  general  assets,  y-et  the  legacy 
is  so  far  specific  that  it  will  not  be  liable  to  abate  with  general  legacies  upon  a  deficiencv  of  assets. V 

For  further  information  cm  this  subject — See  Williams  on  Executors,  10th  Edn.,  Vol.  I, 
p.  913,  er«fg. 
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290.  if  the  assets  are  not  sufficient  to'answer  the  debts  and' tJie  specific 
Ratable  abatement     legacies,  an  abatement  shall  be  made  from  the  latter 

.of  specific  legacies.  ratably  ill  proportion  to  their  respective  amounts."     * 

Illustration. 

A  has  bequeathed  to  i?  a  diamond  ring,  valued  at  500  rupees,  and  to  C  a 
^orse,  valued  at  1,000  rupees.  It  is  found  necessary  to  sell  all  the  effects  of 
the  testator,  and  his  assets,  after  paym.ent  of  debts,  are  only  1,000  rupees. 
.Of  this  sum  rupees  o33-5--i  are  to  be  paid  to  B,  and  rupees  ()(i6-10-8  to  C. 

This    section  ha.s    been    incorporated    as    s.  110  in  the  Probate  and   Administration   Act 
(V  of  1881). 

See  notes  to  s.  288. 

"  When  the  assets  not  speciiically  bequeathed  are  insufficient    to   pay  all  debts  then  the 

specific  legatees  must  abate  in  proportion  to  the  value  of  their  individuallewacies. Sleech  v 

foriw/toti." 3  Vei.,  oQl-oidi:;  Gliiton  V.  Burt.    1  P.  Wms.,  (iSO.  "  ." 

.  ■      For  further  information  see  Williams  on  Executors.  10th  Edn.,  p.  1224,  et  seq. 

291.  For  the  purpose  of  abatement,   a  legacy  for   life,    a  sum  appro- 

.    ,  priated  by  the  will  to  produce  an  anntiity.  and  the  value 

general   for  purpose     01    an  annuity  wlieii  no  simi  has  been   appropriated   to 
of  abatement.  prodnce  it,  shall  be  treated  as  general  legacies. 

This  section  has  been  incorporated  as  s.  Ill  in  tlie  Probate  and  Administration  Act  (V 
«f  1881). 

As  to  the  mode  of  ascertaining  the  value  of  annuities,  .see  Todd  v.  Bielhy,  27  Beav. 
;i53  ;  Potts  V.  Smith,  L.  R.,  8  Eq.,  683  ;  and  s.  Iti2,  ante. 

The  general  rule  is  that  if  there  be  a  clear  gift  of  a  life-interest  and  a  reversion,  and  the 
estate  proves  insufficient,  each  party,  the  tenant  for  life  and  reversioner  must  bear  the  loss 
in  proportion  to  his  interest.  But  if  there  be  a  gift  of  an  annuity  and  a  residuary  gift  the 
anauitv  takes  precedence  and  the  whole  loss  falls  on  the  residuary  legatee — Williams  on 
Executors.  10th  Edn..  Vol.  11.  p.  1100. 
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PART  XXXV. 

OF  THE  EXECUTOR'S  ASSENT  TO  A  LEGACY. 
„  292.     The  assent  of  the  executor  is  necessarv  to 

Executor  s  a  s  s  en  t  ,^  ij.?j.-.li.lii 

necessary  to  complete     complete  a  legatee  s  title  to  his  legacy. 

legatee  s  title 


Illustrations. 

(a)  A  by  his  will  bequeaths  to  /-' his  Government  paper,  which,  is  in 
deposit  with  the  Bank  of  Bengal.  The  Bank  has  no  authority  to  deliver  the 
securities,  nor  B  a  right  to  take  possession  of  them,  without  the  assent  of  the 
executor. 

(6)  .i  by  his  will  has  bequeathed  to  C  his  house  in  Calcutta  in  the 
tenancy  of  I).  C  is  not  entitled  to  receive  the  rents  without  the  assent  of 
the  executor. 

This  .section  has  been  incorporated  as  s.  112   in  the  Probate    and    Administration  Act    (V 
of  1881). 
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This   question    is    <>xhau8tively    doHU  with    in    Wiiliacns  on  ExcjuJor?,  lOih   Kdn.,  Vol.  II, 

f.  1100,  *J  scq. 

As  a  piotertion  io  the  «Jxe<.'U»or  the  law  iwipfises  Lhi;  necessity  that  cvi-ry  legatee  whether 
*en<>ral  or  •ip<3<:itio.  anrl  whcthiT  chattels  real  or  jK-isonal.  must  obl^iin  the  exocutoi's  as,>ient  t.o 
tKe  let;a<;y  betore  his  title  as  legat-e*'  <;an  be  complete  ami  perfe'^t.  It  therefore  follows  thai  & 
lepaiee  has  uo  authority  to  take  possessicTi  of  his  l<'cacy  without  sueh  assent  althoii<:h  th--  will 
may  ilir<'cr  so. 

If  therefore  a  lesrafjie  takes  possession  of  his  legacy  without  th.-  assent  of  thf  .•xeeutor 
and  enforces  to  deliver  it  up.  the  exf>('utor  ha?  a  right  of  action  as  a<:ainst  hitn. 

A>^sent  may  either  be  <'Xpress  or  implieil  and  for  (las^s  wliich  havi-  from  time  to  time  beetj 
<lecided  in  England,  see  Williams  >>r\  hxefutors,  p.  1104,  et  sr^. 

An  exei'utor  may  assent  to  or  pay  legacies  before  prob;it«,  Williams  on  Executors,  11 14  ; 
and  he  is  bound  to  assent  as  soon  as  the  funeral  and  testamentary  exl>enses  and  df  bts  have  been 

paid Greene  v.  Oreene.  3  Ir.  Kq.,   102,   per  ricrlavi.     The  assent  to  a  lej^acy  by  otie  of  several 

executors  is  sufftcient — s.  271,  illustration  (rf)  sv pru.  8o  also  if  one  of  se\ejal  executors 
be  a  legatee,  his  single  as.sent  to  his  own  legacy  will  vest  the  complete  title  in  himself — 
Williams  on  Executors,  5t)9,  1233.     See  ('olr  v.  Silts,    10  Hare,  179. 

W'here  executors  have  .set  apart  and  appropriated  assets  to  meet  a  legacy,  they  catmot 
retain  or  impound  any  part  of  the  appropriated  assets  to  meet  a  debt  from  the  legat^-e  to  the 
general  estate  of  the  testator — Ballard  \.  Marsdeii,  L.  R.,  14  Ch.  D.,  374.  In  that  case,  Fky, 
J.,  observed:  "  When  the  executor's  set  apart  the  legacy,  it  ought  to  be  considered  as  .set 
apart,  so  as  to  facilitate  the  dealing  with  it  by  the  legatee  for  eveiy  purpose." 

There  is  no  definite  pre-scribed  form  of  consent.  It  may  be  either  express  or  implied  whe- 
ther there  has  been  a  consent  or  not  may  involve  matters  of  law,  though  generally  speaking  it 
is  »  question  of  is\ct.— Thome  v.  TJmr)>e\\mi),  3  Ch.,  19H. 

293.     The    assent   of    tJie    executor  to  a  specific 
Effect  of  executor  s  ^iiii  rt;-^+r        .i--^         .     ^ 

assent  to  specific     beijuest  shall  be  sumcient  to  divest  Jus  interest  as  exe- 

legacy.  cutor  therein,  and  to  transfer  the  subject  of  the  bequest 

to  the  legatee,  unless  the  nature  or  tlie  circumstances  of  the  property  require 

that  it  shall  be  transferred  in  a  particular  way.  This 
bai^^and  "either  ex-  assent  maybe  verbal,  and  it  may  be  either  express  or 
press  or  implied.  implied  from   the  conduct  of  tjie  executor. 

Illustrations. 

(a)    A  horse  is  becfueathed.    The  executor  requests  tlie  legatee  to  dispose 
of  it,  or  a  third  party  proposes  to  purchase  the  horse  from  the  executor,  and 
he  directs  him  to  apply  to  the  legatee.     Assent  to  the  legacy  is  implied. 
Wentworth,  Off.  Ex.,  414,  14th  Edn. 

(6)  The  interest  of  a  fund  is  directed  by  the  will  to  be  applied  for  the 
maintenance  of  the  legatee  during  his  minority.  The  executor  commences  so 
to  apply  it.     This  is  an  assent  to  the  whole  of  the  bequest. 

Paramovr  v.  Yardlty,  Plowd.,  539. 

{(•)  A  be(iuest  is  made  of  a  fund  to  .1,  and  after  him  to  B.  The  executor 
pays  the  interest  of  the  fund  to  J.     This  is  an  implied  assent  to  the  beouest 

t^  5. 

Here  the  particular  estate'and  the  remainder  constitute  but  one  estate — Welden  v.  Elking- 
ton,  Plowd.,  o21. 

{d)  Executors  die  after  paying  all  the  debts  of  the  testator,  but  before 
satisfaction  of  specific  legacies.     Assent  to  the  legacies  may  be  presumed. 

For  in  the  absence  of  evidence,  the  executors  shall  be  taken  to  have  acted  in  conformity  with 
their  duty — Williams  on  Executors.  1104. 

{p)  A  person  to  whom  a  specific  article  has  been  bequeatlied.  takes  pos- 
session of  it  and  retains  it  without  any  objection  on  the  pait  of  the  executor. 
His  assent  mav  be  presumed. 
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This  section  has  been  incorporated  as  s.  113  in  the  Probate  and  Administration  Act  (V  of 

Upon  assenting  to  a  specific  bequest  oriven  to  them  in  trust,  executors  fortliwith  become 
trustees  (Bix  v.  Burford,  19  Beav.,  409),  and,  in  England,  the  Statute  of  Limitations  will  be  no 
answer  to  a  suit  to  enforce  payment  of  the  legacy — Phillips  v.  Munnings,  2  My.  and  Cr.,  309  ;  see 
s.  10  of  Act  XV  of  1877,  which,  however,  deals  only  with  express  trusts. 

It  is  the  duty  of  the  executor  to  clear  the  estate,  and  when  he  has  paid  the  debts,  funeral  and 
testamentary  expenses  and  the  pecuniary  legacies,  and  handed  over  the  assets  specifically  be- 
queathed to  the  specific  legatees  and  a  balance  remains  in  his  hands,  his  position  as  to  the 
balance  in  his  hands  becomes  that  of  a  trustee.  He  dismisses  the  character  of  executor  and 
assumes  that  of  trustee— Phillips  v.  Munnings,  2  My.  and  Cr.,  399 ;  Byrchall  v.  Bradford,  6  Mad 
13,  235 ;  Wilmot  v.  Jenlins,  1  Beav.,  401  ;  Be  Smith,  42  Ch.,  302  ;  Lewin  on  Trusts,  p.  215  •  see 
Conveyancing  Act,  1881,  44  and  45  Vict.,  c,  41. 

But  although  an  executor  is  regarded  in  some  sense  as  a  trustee,  he  cannot,  like  a  trustee,  be 
discharged  even  by  the  Court  from  his  executorship.  But  when  the  funeral  and  testamentary 
expenses,  debts  and  legacies  have  been  satisfied,  and  the  surplus  invested  upon  the  trusts  of  the 
will,  the  executor  then  drops  that  character  and  becomes  a  trustee  in  the  proper  sense,  and  may 
then  be  discharged  from  the  office  like  any  other  trustee. — Lewin  on  Trusts  n  756-7  •  see 
p.  1148.  note  («).  "  ^  ' 

In  England,  as  in  India,  under  this  section,  the  assent  of  an  executor  to  a  bequest  is  a 
question  of  fact — Mason  v.  Farnell,  12  M.  and  W.,  674. 

Where  more  than  one  person  takes  under  a  bequest  of  specific    property,  an  assent  to  the 
bequest  to  one  will,  generally  speaking,  be  an  assent  to  the  others. — Stevenson  v.  Liverpool   L 
R.,  10  Q.  B.,  81.  ^      '     • 

There  is  nothing  to  prevent  an  executor  from  giving  an  assent  to  part  only  of  a  residuary 
gift,  or  from  withholding  his  assent  to  a  part  of  a  bequest,  where  such  bequest  is  of  a  number 
of  articles.— ^//to«  v.  Elliott,  9  W.  &  M.,  23  ;  Austin  v.  Beddoe,  41  W.  R.,  619. 

After  an  assent  the  property  vests  in  the  legatee  who  may  sue  to  recover  it  from  the  exe- 
cutor.—Doe  V.  Guy,  3  East,  120. 

Generally  speaking,  if  an  executor  once  assents  to  a  legacy  or  appropriates  assets  to  meet 
it,  he  cannot  afterwaMs  retract. — Ballard  v.  Marsden,  14  C.  D.,  374. 

At  law  after  an  assent  by  an  executor  to  a  specific  legacy  the  interest  in  the  chattel 
bequeathed  vests  in  the  legatee  ;  so  that  he  may  bring  ejectment  or  trover  to  recover  it,  even 
against  the  executor  himself ;  and  where  an  executor  has  assented  unconditionally  to  a  specific 
bequest  of  testator's  leasehold,  he  is  not  entitled  in  a  Court  of  Equity  to  require  an  indemnity 
out  of  the  testator's  general  estate  in  respect  of  his  covenants  contained  in  the  leases. — Williams 
on  Executors,  lOth  Ed.,  Vol.  II,  p.  1231. 

294.     The  assent  of  an  executor  to  a  legacy  may  be  conditional,  and 
if  the  condition  be  one  which  he  has  a  right  to  enforce, 
conditional  assent.       ^^^  -^  j^  ^^^  performed,  there  is  no  assent. 

Illustrations. 

(a)  A  bequeaths  to  B  his  lands  of  Sultanpur,  which,  at  the  date  of  the 
will,  and  at  the  death  of  A ,  were  subj  ect  to  a  mortgage  for  10,000  rupees.  The 
executor  assents  to  the  bequest,  on  condition  that  B  shall,  within  a  limited 
time,  pay  the  amount  due  on  the  mortgage  at  the  testator's  death.  The 
amount  is  not  paid.     There  is  no  assent. 

(b)  The  executor  assents  to  a  bequest  on  condition  that  the  legatee 
shall  pay  him  a  sum  of  money.  The  payment  is  not  made.  The  assent  is 
nevertheless  valid. 

This  section  has  been  incorporated  as  s.  114  in  the  Probate  and  Administration  Act  (V  of 
1881). 

The  assent  in  illustration  (b)  is  valid  because  the  condition  is  void. 

It  is  a  well-known  and  general  rule  that  if  the  condition  is  invalid,  an  assent  would  be  con- 
sidered absolute. 

For  further  information,  see  Williams  on  Executors,  10th  Edn.,  Vol.,  11.,  pp.  1107-1108. 
H,  SA  23 
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295.     When  the  executor  is  a  legatee,  his   assent   to  his  own  legacy  is 

Assent  of  executor  to     necessary  to  complete  his  title   to  it,  in  the  same  way 

his  own  legacy.  as    it  is    required    when    the    bequest    is    to    another 

person,  and  his  assent  may   in  like  manner  be  express  or  implied.      Assent 

shall  be  implied    if    in  his  manner   of   administering 
Implied  assent.  ^|^g  property  he  does    any  act  which    is   referable  to 

his  character  of  legatee  and  is  not  referable  to  his  character  of  executor. 

Illustration. 

An  executor  takes  the  rent  of   a  house  or  the  interest  of  Government 
securities  bequeathed  to  him,  and  applies  it  to  his  own  use.     This  is  assent. 

This  section  has  been  incorporated  as  s.  115  in  the  Probate  and  Administration  Act  (V  of 
1881). 

As  regards  the  question  of  a  legacy  to  an  executor  under  this  Act,  see  s.  128  and  notes  there- 
under.  k 

When  an  executor  has  assented  to  a  legacy  to  himself  in  ti-ust,  the  bequest  ceases  to  be  part 
of  the  testator's  assets— Dix  v.  Bur  ford,  19  Beav.,  412.     See  In  re  Smith,  42  Ch.  Div.,  302. 

According  to  s.  128,  supra,  if  a  legacy  is  bequeathed  to  a  person  who  is  named  an  executor 
of  the  will,  he  shall  not  take  the  legacy  unless  he  proves  the  will,  or  otherwise  manifest  an  inten- 
tion to  act  as  executor. 

If  there  be  a  legacv  to  one  of  several  executors,  he  may  take  it  of  his  own  assent  without 
that  of  the  others— Williams  on  Executors,  10th  Edn.,  818,  1231. 

The  second  clause  of  this  section  is  taken  from  the  judgment  of  Gibbs,  C.  J.,  in  Doe  v. 
Sturges,  7  Taunt,  223. 

If  an  executor  legatee  renounce  probate,  his  assent  to  his  own  legacy  will  be  ineffectual  ; 
and  if  he  take  the  thing  bequeathed  without  the  permission  of  the  administrator,  he  will  incur 
the  same  liability  as  any  other  legatee  so  acting,  and  by  reason  of  Statute  20  and  21  Vict., 
c.  77,  s.  79,  the  law  is  now"  the  same  where  the  legatee  being  one  of  several  legatees  renounces 
and  the  others  prove  the  will. 

Assent  of  executor  296.     The  assent  of  the  executor  to  a  legacy  gives 

frJm\ll?atoi°s  dlath^     effect  to  it  from  the  death  of  the  testator. 

Illustrations. 

(a)  A  legatee  sells  his  legacy  before  it  is  assented  to  by  the  executor. 
The  executor's  subsequent  assent  operates  for  the  benefit  of  the  purchaser, 
and  completes  his  title  to  the  legacy. 

(b)  A  bequeaths  1,000  rupees  to  B  with  interest  from  his  death.  The 
executor  does  not  assent  to  this  legacy  until  the  expiration  of  a  year  from  A 's 
death.     B  is  entitled  to  interest  from  the  death  of  A. 

This  section  has  been  incorporated  as  s.  116  in  the  Probate  and  Administration  Act  (V  of 
1881). 

The  assent  of  an  executor  shall  have  relation  to  the  time  of  the  testator's  death. 

As  to  effect  of  assent,  see  Williams  on  Executors,  10th  Edn.,  Vol.,  II,  p.  1107,  et  seq. 

to%ly°or  deiive?iega-  297.     An  executor  is  not  bound  to  pay  or  deliver 

cies  until  after  one     any  legacy  until  the  expiration  of  one  year  from  the 
year  from    testators      .     l    ,      ?      i      ^i 
death.  testator  s  death. 

Illustration. 

A  by  his  will  directs  his  legacies  to  be  paid  within  six  months  after  his 
death.     The  executor  is  not  boimd  to  pay  them  before  the  expiration  of  a  year. 


S.  298.]  ANNUITIES.  355 

This  section  has  bet-n  ineoipoiated  as  s.  117  in  the  Probate  and  Administration  Act  (V  of 
1881) 

The  rule  which  it  lays  down  is  a  rule  of  convenience  adopted  by  the  English  Courts  to  »ive 
the  executor  sufficient  time  to  inform  himself  of  the  state  and  the  amount  of  his  testator's  assets 
and  discharge  the  debts  of  the  deceased.  See  Wood  v.  Penoyre,  13  Ves.,  333.  It  does  not  pre- 
vent the  vesting  of  the  legacies — Garthshore  v.  Chalis,  10  Ve».,  13.  It  applies,  although  the  testa- 
tor should  have  directed  that  payment  of  the  legacies  should  be  made  before  the  expiration  of  a 
year  from  his  death — Brooke  v.  Le.win,  6  Mad.,  358.  There  the  testator  directed  the  le<^acie3 
to  be  paid  within  six  months  of  his  decease — See  Bension  \.  Mmide,  6  Mad.,  15. 

Pecuniary  legacies  bear  interest  from  the  expiration  of  the  year,  although  the  fund  may  not 
be  disposable  until  afterwards  {Pearson  v.  Pearson,  1  Sch.  and  Lef.,  12),  and  the  executor  is  not 
to  pay  interest  for  any  time  within  the  year,  although  during  that  time  he  may  have  received 
interest — Ihid. 

^^'here  the  testator  has  given  an  absolute  discretion  to  his  executors  to  postpone  the  sale  and 
conversion  of  his  estate,  they  ure  not  bound  by  the  ordinary  i-ule  to  convert  the  property  within 
a  year  ;  even  though  some  of  the  property  consists  of  shares  in  an  unlimited  company  ; 
nor  are  they  liable,  in  the  absence  of  7nala  fides,  for  loss  arising  to  the  estate  from  non  con- 
veision — In  re  Norrington,  L.  R.,  13  Ch.  D.,  654. 

The  result  of  the  authorities  seems  to  be  that  there  is  no  fixed  rule  that  conversion  must 
take  place  by  the  end  of  the  year,  but  that  it  is  the  primd  facie  rule,  and  that  executors  who 
have  not  converted  by  that  time  must  show  some  reason  why  they  did  not  do  so. — Grayburii 
V.  Clarkson,  3  Ch.,  606. 

Where  the  testatoi-  has  given  his  executors  an  absolute  discretion  to  postpone  the  conver- 
sion of  his  estate,  they  are  not  bound  by  the  ordinary  rule  to  convert  within  a  year. — Brindley 
V.  Partridge,  13  C.  D.,  654. 

An  executor  cannot  be  compelled  to  pay  a  legacy  within  a  year,  even  though  there  be  a 
direction  by  the  testator  to  pay  it  earlier  ;  but  there  is  of  course  nothing  to  prevent  an 
executor  from  so  doing. — Garthshore  v.  Chalie,  10  Ves.,  13. 

A  legatee  is  entitled  to  bring  an  action  for  administration  before  the  year  expfres. Pros- 

ser  V.  Mossop.  29  W.  R.,  439. 

As  regai-ds  practice  in  administrative  actions,  the  Court  usually  waits  until  all  claims  are 
ascertained  and  then  pays  legacies,  but  if  it  be  clear  that  there  will  be  a  surplus,  the  Court  has 
power  to  direct  payment  in  proportion  or  otherwise  of  legacies,  and  in  one  case  where  the  estate 
was  a  large  one,  and  the  debts  were  few,  the  Court  ordered  payment  of  annuities  out  of  income. 
— Digby  v.  Boycott,  4  Ha,  444. 

For  further  information  on  this  subject,  see  Williams  on  Executors,  lOth  Edn.,  Vol.  II, 
p.  1239,  tt  set].  . 


PART  XXXVI. 

OF  THE  PAYMENT  AND  APPORTIONMENT  OF  ANNUITIES. 

298.     Where  an  annuity  is  given  by  the  will,  and  no  time  is  fixed  for  its 
Commencement    of     commencement,  it  shall  commence  from  the  testator's 
annuity    when  no     death,  and  the  first  payment  shall    be    made  at    the 
time  fixed  by  will.         expiration  of  a  year  next  after  that  event. 

This  section  has  been  incorporated  as  s.  118  in  the  Probate  and  Administration  Act  (V  of 
1881). 

See  Gibson  v.  Bolt,  7  Ves.,  96,  97  ;  and  Teams  v.  Yoking,  9  Ves.,  553. 

An  annuity  (an  annual  payment  usually  but  not  necessarily  determining  with  the  life  of  the 
grantee  or  after  a  limited  period)  properly  so-called  is  merely  personal  property  and  not  at  all 
connected  with  realty,  although  it  is  frequently  ranged  under  corporeal  hereditaments  issuing 
out  of  land.     (Wharton's  Law  Lexicon.) 

As  regards  time  of  payment,  etc.,  for  further  information  see  Williams  on  Executor's  lOth 
Edn.,  Vol.  ILpp-  1087-1099. 
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299.  Where  there  is  a  direction  that  the  annuity  shall  be  paid  quarterly 

or  monthly,  the  first  payment  shall  be  due  at  the  end 
a™fty  ^to''tol"paid  of  the  first  quarter  or  first  month,  £s  tlie  case  may  be, 
Quarterly  or jnonthiy     ^fter  the  testator's  death;  and  shall,  if  the  executor 

think  fit,  be  paid  when  due,  but  the  executor  shall  not 
be  bound  to  pay  it  till  the  end  of  the  year. 

This  section  has  been  incorporated  as  s.  ]  19  in  the  Piobate  and  Administiation  Act  (V  of 
1881). 

See  Storer  v.  Prestuge,  3  Mad.,  167  ;  and  Ilovfjhton  v.  FrmiJdin,  1  Sim.  and  Stii.,  390 ; 
Williams  on  Executors,  lOth  Edn.,  Vol.  II,  p.  12C2  d  seq. 

This  section  lays  down  the  general  rule  upon  the  subject  and  attention  is  drawn  to  the  pages 
of  Williams  on  Executors  referred  to  under  s.  298. 

300.  Where  there  is  a  direction  that  the  first  payment  of  an  annuity  shall 

be  made  within  one  month  or  any  other  division  of  time 
Dates  of  successive  xi       i      xi      x   i-i      i-     4.   ^  j  j.    ■       ^^ 

payments  when  first     from  the  death  ot  the  testator,  or  on  a  day  certain,  the 

fty^^irected^'^  o"  t/e     successive  payments  are  to  be  made  on  the  anniversary 

made  within  a  given     ^f  ^j^g  earliest  day  on  which  the  will  authorizes  the  first 
time,  oronaaay  -'  nr.i  •j_j^i       iii- 

certain.  payment  to  be  made  ;   and  it  tne  annuitant  should  die 

Appointment  where     in  the  interval  between  the  times  of  payment,    an  ap- 

tween  times  of  pay-     portioned  share  of  the  annuity  shall  be  paid  to  his  re- 

™®'^*"  presentative. 

This  section  has  been  incorporated  as  s.  120  in  the  Probate  and  Administration  Act  (V  of 
1881). 

In  England,  in  such  a  case  the  law  is  somewhat  different.  In  Irvin  v.  Iroivmomjer  (2  Russ. 
and  Myl.,  531),  it  was  held,  that  where  a  testator  gives  an  annuity  to  A  for  life,  and  directs  the 
first  payment  to  be  made  within  a  month  from  his,  the  testator's  death,  the  annuity  commences 
from  the  death  of  the  testator  ;  and  although  the  first  year's  payment  is  to  be  made  at  the 
appointed  time,  the  payment  for  the  second  year  does  not  become  due  till  the  end  of  the  yc&v. 

By  s.  803,  injm,  where  no  fund  is  chaigcd  with  the  payment,  or  appropriated  by  the  will  to 
answer  an  annuity,  this  Act  piovides  that  a  Goveinment  annuity  of  the  specified  amount  shall, 
be  purchased,  or,  if  no  such  annuity  can  be  obtained,  then  a  sum  sufficient  to  produce  the 
annuity  shall  be  invested  for  that  p'uipose  in  such  securities  as  the  High  Court  may,  by  any 
general  rule  to  be  made  from  time  to  time,  authorize  or  direct. 

By  Stat.  33  and  34  Vict.,  c.  35,  it  is  provided  that  "  all  annuities,  dividends  and  other 
periodical  payments  "  in  the  nature  of  income  (M'hether  reserved  or  made  payable  under  an 
instrument  in  writing  oi  otherwise)  shall  like  interest  on  money  but  be  considered  as  accrumg 
from  day  to  day  and  shall  be  apportionable  in  respect  of  time  accordingly.  The  word 
"  annuity  "  includes  salaries  and  pensions.* 

In  case  of  an  annuity  directed  to  be  purchased  on  a  prescribed  day  there  is  an   implied  gift 
from  that  day,  butwhen  no  time  is  prescribed,  there  is  an  implied  gift  from  the  testator's  death, 
—in  re  Bobbins,  1907,  2  Ch.,  8. 


FAUT  XXXVII. 

OF  THE  INVESTIVIEI^T  OF  FUNDS  TO  PROVIDE  FOR  LEGACIES. 

301.     Where  a  legacy,  not  being  a  specific  legacy,  is  given  for  life,  the 
sura  bequeathed  shall,  at  the  end  of  the  year,  be  invested 
bequIllheirVhere  "S     in  such  securities   as   the   High   Court   may,   by   any 
legacy  not  specific,  is     general  rule  to  be  made  from  time  to  time,    authorize 
^^^  or  direct,  and  the  proceeds  thereof  shall  be  paid  to  the 

legatee  as  the  same  shall  accrue  due. 
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This  section  has  been  incorporated  as  s.  121  in  the  Probate  and  Adminstration  Act  (V  of 
1881). 

The  rule  as  to  specific  legacies  will  be  found  in  s.  309,  post. 

The  Supreme  and  High  Courts  of  Bombay  do  not  seem  to  have  adopted  any  Government 
securities  accessible  to  a  private  executor  or  trustee  in  such  a  manner  as  to  form  an 
authoritative  guide  to  him  in  the  administration  of  the  estate  in  his  hands  (see  the  judo'ment 
of  Gree.v,  J.,  in  DeSouin  v.  DeSonzn,  12  Bom.  H.  C.  R.,  195)  ;  nor  does  it  appear  that  any  rule 
has  been  passed  under  this  section  by  the  other  High  Courts. 

As  I'egards  duties  and  powers  of  trustees,  see  following  Acts  : — 

Act  XVII  of  1864.     Official  Trustee's  Act  and  Rules  33-45  Belchambers'  Rules  and  Orders, 

Act  XXVII  of  1866.     Indian  Trustee's  Act. 

Act  XXVIII  of  1866.     Trustee's  and  Mortgagee's  Powers  Act. 

Act  II  of  1882.     Indian  Trustee's  Act,  s.  20. 

.4.  Doucett  v.  G.  M.  Doucett,  Suit  No.  631  of  1897.— The  testator  by  her  will  directed  her 
executor  to  pay  a  sum  of  Rs.  15,000  to  the  plaintiff  with  the  direction  that  she  should  invest  same 
in  Government  securities,  landed  properties  or  Municipal  Debentures,  and  she  sliould  use  and 
enjoy  the  same  during  the  term  of  her  natural  life,  and  after  her  death  the  said  securities,  etc., 
were  to  revert  to  the  defendant  as  residuary  legatee.  The  defendant  resisted  the  claim  and  asked 
for  a  trustee  to  be  appointed. 

Held,  that  the  plaintiff  was  entitled  to  the  Rs.  15,000  with  interest,  and  that  the  same  was 
to  be  invested  by  her  in  accordance  with  the  directions  contained  in  the  will. 

302      Where  a  general  legacy  is  given  to  be  paid  at  a  future  time,  the  exe- 

investment    of     ^utor  shall  invest  a  sum  sufficient  to  meet  it  in  securi- 

amount    o  f    general     ties  of  the  kind  mentioned  in  the  last  preceding  section. 

future  timl.^^^'^  ^*  ^     The  intermediate  interest  shall  iorm  a  part  of  the  resi- 

intermediate interest,     ^ue  of  the  testator's  estate. 

This  section  has  been  incoruorated  as  s.  122  in  the  Probate  and  Administration  Act  (V  of 
1881). 

So,  in  England,  although  the  legacy  is  not  immediately  payable,  yet  the  person  entitled  may 
come  into  Court  and  pray  that  a  sutiicicnt  sum  may  be  set  apart  to  answer  the  legacy  when  it 
shall  become  due — Phipps  v.  Annedy,  2  Atk.,  57,  per  Lord  H,a_rdwicke.  Williams  on  Execu- 
tors, lOth  Edn.,  Vol.  II,  p.  1130  ct  seq. 

303.  Where  an  annuity  is  given,  and  no  fund  is  charged  with  its  payment 
or  appropriated  by  the  will  to  answer  it,  a  Government 

fimd°fs^ha^rged^with     annuity  of  the  specified  amount  shall  be  purchased  or, 

annuity°^"^*^^  ^°  ^°  ^^  ^^'^  ^"*^^^  annuity  can  be  obtained,  then  a  sum  suffi- 
cient to  produce  the  annuity  shall  be  invested  for  that 

purpose  in  such  securities  as  the  High  Court  may,  by  any  general  rule  to  be 

made  from  time  to  time,  authorize  or  direct. 

l^liis  section  has  been  incorporated  as  s.  123  in  the  Probate  and  Admnistration  Act    (V  of 

188 1). 

Although  a  sum  be  appropriated  for  the  payment  of  an  annuity,  in  p]ngland,  it  seems  that, 
where  the  annuitj'  is  charged  on  the  general  estate,  the  legatee  will  not  suffer  bj^  a  depreciation  in 
the  value  of  the  fund  appropriated.  Thus,  in  May  v.  Ben)i.ett(l  Russ.,  Ch.  Cas.,  370) ,  a  testator 
havmg  directed  his  executors  to  lay  out  in  what  Government  securities  they  pleased  as  much 
money  as  would  produce  a  certain  annual  interest,  and  having  given  that  annual  interest  to  his 
wife  during  her  life,  in  case  she  did  not  marry  again,  the  executors  invested  in  5  per  cents,  a  sum 
which  yielded  dividends  exactl}'  equal  to  the  specified  income.  Those  dividends  being  after- 
wards diminished  by  the  conversion  of  5  per  cents,  into  4  per  cents.,  the  widow  was  held  entitled 
to  have  the  deficiency  made  good  either  by  the  sale,  from  time  to  time,  of  portions  of  the  appro- 
priated stock,  or  out  of  any  other  part  of  the  residue  which  could  be  made  available —  See  also 
Gordon  v.  Bowden,  6  Mad.,  342. 

Annuity  (annual  payment  usually  but  not  necessarily  determining  with  the  life  of  the  grantee 
or  after  a  limited  period),  property  so-called,  is  mei'ely  personal  property  and  not  at  all  connected 
with  realty,  although  it  is  frequently  ranged  under  corporeal  hereditaments  issuing  out  of  land 
(Wharton's  Law  Lexicon.) 
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There  is  a  marked  distinction  between  the  gift  of  the  produce  of  a  fund  without  limit  of  time 
and  a  simple  gift  of  an  annuity. 

It  is  now  settled  that  a  simple  gift  of  an  annuity  to  A  does  not  give  an  annuity  beyond  the 
life  of  ,4. 

Where  the  bequest  is  a  gift  of  property  which  will  produce  the  amount  of  the  annuity,  or  ia 
other  words,  where  the  will  dedicates  the  corpus  of  a  fund  to  the  purchase  of  the  annuity,  it  is 
a  gift  in  perpetuity. 

To  make  an  annuity  perpetual  there  must  be  express  woids  in  the  will  so  describing  it.  The- 
most  common  form  is  for  a  testator  to  segregate  a  portion  of  his  property  from  the  interest  of 
which  an  annuity  is  to  be  paid.  When  this  is  done,  the  annuity  when  mentioned  in  the  will 
represents  the  corpus  so  appropriated,  and  it  may  be  said  to  be  perpetual. 

Where  money  is  bequeathed  to  be  invested  in  the  purchase  of  an'annuity  for  the  life  of  a 
legatee,  and  he  dies  before  it  is  laid  out,  or  even  before  fund  is  available,  yet  it  is  a  vested 
legacy  from  death  of  testator,  and  the  sum  belongs  to  the  repose  of  the  legatee  who  can  either 
take  the  sum  or  have  it  laid  out  in  an  annuity. 

An  annuity  is,  generally  speaking,  payable  in  full  in  the  absence  ofjany  direction  to  the 
contrary,  but  it  takes  precedence  to  a  residuary  bequest. 

An  annuity  shall  commence  from  the  date  of  death  of  a  testator  and  the  first  payment  there- 
fore is  payable  from  a  year  after  date  of  death.  Of  course,  it  may  be  made  payable  monthly 
or  quarterly. 

When  a  fund  has  been  appropriated  to  an  executor,  on  annuity,  questions  may  arise  as  to 
who  is  to  suffer  the  loss  consequent  on  failure  or  partial  failure  of  funds. 

May  V.  Burnett,  1  Russ.  Chan.  Cases,  p.  370. — Held  that  where  executor  invested  in  5  per 
cent,  stock,  under  discretion  vested  in  them,  and  stock  was  subsequently  reduced  to  4  per  cent., 
that  annuitant  was  entitled  to  have  loss  made  good. 

Davies  v.  Walter,  1  Sim.  and  Stn.,  p.  463. — Here,  again,  it  was  held  that  annuitant  was^ 
entitled  to  hive  loss  made  good  consequent  on  the  reduction  of  interest  on  stocks. 

Kindall  v.  Russell,  3  Sim.,  424. — Held  that  where  a  testator  named  a  particular  stock  and 
there  was  a  reduction  in  interest,  annuitant  was  not  entitled  to  have  loss  made  good. 

If  a  legatee  of  an  annuity  assent  to  the  appropriation  of  some  particular  fund  for  pa3-ment 
of  it,  the  failure  thereof  would  be  his. 

(The  above  notes  are  taken  from  Williams  on  Executors,  10th  Edn.,  Vol.  F,  p.  943  et 
ieq.,  1259,  1260. 

304-     Where  a  bequest  is  contingent,  the  executor  is  not  bound  to  invest 

the  amount  of  the  legacy,   but  may  transfer  tlie  wliole 

du^r y  1  e gat  6*6  of     residue  of  the  estate  to  the  residuary  legatee  on  his  giv- 

beque^t.°*^  contingent     jj^g  sufficient  security  for  the  payment  of  the  legacy  if 

it  shall  become  due. 

This  section  has  been  incorporated  as  s.  124  in  the  Probate  and  Administration  Act  (V 
of  1881). 

The  principle  upon  which  it  is  based,  as  pointed  out  by  Leach,  V.  C,  in  Webber  \.  Webber^ 
1  Sim.  and  S.,312,  313,  is,  that  the  legatee  being  entitled  to  receive  a  certain  sum  only  in  the 
event  upon  which  the  legacy  is  contingent  happening,  the  legacy  is  not  capable  of  being  secured 
by  th»  present  appropriation  of  any  sum  of  stock. 

See  Thomas  v.  Montgomery,  1  Russ.  and  My.,  729. 
See  notes  to  s.  106  and  107  ante. 

305.     Where  the  testator  has  bequeathedTthe  lesidue  of  his  estate  to  a 

person  for  life  without  any  direction  to  invest  it  in  any 
Investment    of    res-      ^       ,•      ,  ...  i     .i  t         •  j.     4.  ..i, 

idue  bequeathed  to  a     particular  securities,  so  mucli  thereof  as  is  not  at  the 

out^ direction^' tT^ln-     ^"^^  of  the  testator's  decease   invested  in  such  secur- 
vest  in  particular     ities  as  the  High  Court  may  for  the  time  being  regard  a» 

good  securities,    shall  be  converted  into    money  and 
invested  in  such  securities. 

No  rules  have  been  framed  by  the  High  Court. 

This  section  has  not  been   incorporated  in  the   Probate   and]  Administration   Act  (V  o£ 
1881). 
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The  rules  and  decisions  of  the  English  Court  of  Chancery  relative  to  the  duty  of  an  executor 
to  convert,  in  the  absence  of  any  special  direction  to  that  effect  in  the  will,  do  not,  without  great 
qualifications,  apply,  it  was  said,  in  the  Bombay  High  Court — See  D'Souza  v.  D  Souzu,  12  Bom. 
H.  C.  R.,  184.  In  that  case — a  case,  however,  to  which  the  Succession  Act  was  not  applicable — 
the  will  of  a  Portuguese,  who  died  in  1862,  contained  no  direction  for  conversion,  nor  any 
indication  of  an  intention  on  the  part  of  the  testator  that  the  residuary  devisees  and  legatee 
should  enjoy  the  residue  in  specie  so  as  to  exempt  the  executois  from  the  duty  of 
conversion,  and  the  executors  did  not  convert  certain  shares  belonging  to  the  testator,  which 
subsequently  became  much  depieciated  in  value.  The  executors  were  held  not  to  be  liable 
for  the  loss  to  the  estate. 

306-  Where  the  testator  has  bequeathed  the  residue  of  his  estate  to  a 

^     „        .      person  for  life,  with  a  direction  that  it  shall  be  invested 
Investment   of  resi-      r  ^    .  ■/•     i  ■j_-  i       r  ^i  ^    ^ 

due  bequeathed  to  a     in  certain  specined  securities,  so  much  oi  the  estate  as 

direction  ^o  \nvest  In  is  not  at  the  time  of  his  death  invested  in  securities  of 
specified  securities.         ^j^g  specified  kind  shall  be  converted  into  money  and 

invested  in  such  securities. 

This  section  has  been  incorporated  as  s.  125  in  the  Probate  and  Administration  Act  (Vof 
1881). 

307-  Such  conversion  and  investment  as  are  contemplated  by  the  two 

last  preceding  sections  shall  be  made  at  such  times  and 
the^conversion  and  in-  in  such  manner  as  the  executor  shall  in  his  discretion 
vestment.  think  fit ;   and  until  such  conversion  and  investment 

shall  be  completed,  the  person  who  would  be  for  the  time  being  entitled  to  the 
Interest  payable      income    of  the    fund  when    !50    invested  shall  receive 
until  investment.        interest  at  the  rate  of  four  per  cent,  per  annum  upon  the 
market- value  (to  be  computed  as   of   the   date  of    the  testator's    death)  of 
part  of  the  fund  as  shall  not  yet  have  been  so  invested. 

This  section  has  been  incorporated  as  s.  12H  in  the  Probate  and  Administration  Act  (V  of 
1881),  the  rate  of  interest  being  altered  in  the  latter  Act  to  0  per  cent,  instead  of  4  per  cent, 
under  this  Act. 

In  England,  where  an  executor  or  trustee  is  expressly  directed  to  convert  the  estate, 
either  immediately  or  within  a  reasonable  time,  and  he  retains  investments  made  by  the 
testator  without  reasonable  excuse,  he  will  be  charged,  in  the  case  of  loss  or  depreciation, 
with  the  amount  which  such  investment  would  have  produced  if  disposed  of  at  the  time  when 
the  conversion  ought  to  have  been  made — See  hi  out  v.  Earl  of  Dartmouth,  7  Ves.,  137;  Brice 
v.  Stokes,  11  Ves.,  319;  and  cases  in  2  White  and  Tudor's  L.  C,  476.  InThornton  v.  Ellis,  (15 
Beav,,  193),  railway  shares  were  directed  to  be  converted  into  consols  as  between  the  tenant-for- 
life  and  the  remainderman,  there  being  nothing  in  the  will  to  entitle  the  first  tenant  to  enjoy 
the  shares  iv  specie.  See  the  stronger  case  of  Prertdergastv.  Lushington,  (5  Hare,  171),  where 
the  trustees  had  absolute  discretion  to  leave  property  in  its  present  state  of  investment. 

For  further  information,  see  Williams  on  Executors,  10th  Edn.,  Vol,  I,  pp.  494  el  seq. 
&  Vol.  IT.  pp.   1118,  e<  seq. 

308.     Where,  by  the  terms  of  a  bequest,  the  legatee  is  entitled  to  the  im- 

„       ^  ^  mediate  payment  or  possession  of  the  money  or  thing 

minor  is  entitled  to     bequeathed,  but  is  a  minor,  and  there  is  no   direction 

o'^To'lsel'lioE^^of' 1?e*     in  the  will  to  pay  it  to  any  person  on  his  behalf,  the  exe- 

quest,  and  there  is  no  eutor  or  administrator  shall  pay  or  deliver  the  same 
direction     to    pay    to.  ■,       rt  <•,-•-.•        -tt         i  i  r         u 

any  person  on  his  mto  the  Court  of  the  District  Judge,  by  whom  [or  by 
^^^^^^-  whose  District  Delegate]  the  probate  was,  or  letters  of 

administration  with  the  will  annexed  were,  granted,  to  the  account  of  the  lega- 
tee, unless  the  legatee  be  a  ward  of  the  Couit  of  W^ards  ;  and  if  the  legatee  be 
a  ward  of  the  Court  of  Wards,  the  legacy  shall  be  paid  into  that  Court  to  his 
account,  and  such  payment  into  the  Court  of  the  District  Judge,  or  into  the 
Court  of  Wards,    as  the  case  may  be,  shall  be  a  sufficient  discharge   for  the 


360  SUCCESSION    ACT.  [PART  XXXVIII. 

money  so  paid  ;   and   such  money,  when  paid    in,  shall   be  invested  in  the 

purchase  of  Government  securities,  which,  with  the  interest  thereon,  shall  be 

transferred  or  paid  to  the  person  entitled  thereto,  or  otherwise  applied  for  his 

benefit,  as  the  Judge  or  the  Court  of  Wards,  as  the  case  may  be,  may  direct. 

This  section  has  been  incorporated  as  s.  127  in  the  Probate  and  Administration  Act  (V 
of  1881). 

The  words  in  brackets  have  been  inserted  by  s.  8  of  Act  VI  ot  1881  (District  Delegates 
Act). 

See  also  s.  32,  of  Act  II  of  1874,  which  provides  for  transfer  of  funds  from  the  Administra- 
tor-General to  the  Official  Trustee  of  Bengal. 

By  s.  32  of  the  Oflicial  Trustee's  Act  (XVII  of  1864),  it  was  provided  that,  "  it  any  infant 
or  lunatic  shall  be  entitled  to  any  gift  or  legacy  or  residue  or  share  theieof,  it  shall  be  lawful 
for  the  executor  or  administrator  by  whom  such  legacy,  residue  or  share  may  be  payable  or 
transferable,  or  the  party  by  whom  such  gift  may  be  made,  ur  any  trustee  of  such  gift,  legacy 
or  residue  or  share  to  pay  or  transfer  the  same  to  the  Official  Trustee  a})pointed  under  this 
Act  (XVII  of  18b4),  provided  that  the  leave  of  the  High  Court  to  make  such  payment  shall  be 
first  obtained  by  motion  made  on  petition.  Any  money  or  property  paid  oi-  transferred  to 
the  Ofificial  Trustee  or  vested  in  him  under  this  section  (32)  shall  be  subject  to  the  same 
provisions  as  are  contained  in  this  Act  as  to  other  property  vested  in  such  Official  Trustee 
under  the  provisions  thereof." 

In  England  also,  where  the  legatee  is  an  infant,  the  executor  cannot  safely  pay  him  or 
any  other  person  on  his  account,  until  he  attains  twentv-one,  unless  under  the  provisions  of 
Statute  36,  Geo.  Ill,  Tc.  52.  s.  32.  See  Williamson  Executors,  lOth  Edn.,  Vol.  II,  p.  1137, 
et  seq.,  and  Cooper  v.  Thornton,  3  Bro.  C.  C,  96,  186. 

As  to  allowances  for  maintenance,  the  general  rule  is,  that  wliere  a  bequest  is  vested  and 
immediate,  so  that  the  legatee  if  he  were  of  age  would  be  entitled  to  receive  his  legacy  at  the 
end  of  the  year  from  the  testator's  death,  the  Court  will  order  maintenance  out  of  the  interest 
of  the  legacy,  although  no  express  provision  be  made  for  maintenance,  and  even  though  the 
income  be  expressly  directed  to  accumulate,  provided  the  paicnts  of  the  infant  legatee  are 
unable  to  maintain  him.  But  no  such  allowance  will  be  made  by  the  Court  if  the  parents 
be  of  ability — Williams  on  Executors,  pp.  1271-2  ;  see  GreenweU  v.  GrcenweU,  5  Ves.,  194  ; 
Co//u- v.  J5?«cA-?mrn,  9  Ves.,  470,  and  other  cases  cited  by  Mr.  Justice  Williams.  Ability,  it 
seems,  must  be  undei  stood  in  the  sense  of  ability  to  maintain  and  educate  according  to  the 
fortune  and  expectations  of  the  infant — Williams  on  Executors,  Vol.   II,  lOth  Edn.,  p.  1149. 

Under  s.  41  of  the  Indian  Trusts  Act  power  is  given  to  trustees  to  apply  property  of  minors 
for  their  maintenance,  etc.,  as  therein  mentioned.^See  also  s.  46  of  the  Indian  Trustee's  Act. 

In  England  under  44  and  45  Vict.,  c.  41,  s.  43,  the  trustee  has  power  as  therein  mentioned 
to  apply  income  towards  maintenance.  But  this  only  extends  to  cases  where  on  attaining  21 
the  infant  would  be  entitled  to  the  income  or  interest. — See  Hill  v.  Grant,  29  C.  D.,  331. 


PART  XXXVIII 

OF  THE  PRODUCE  AND  INTEREST  OF  LEGACIES. 

Legatee  of  a  specific  309.     The  lei^atee  of  a  specific  legacy  is  entitled 

teThl?eoV f?om  tes-     to  the  clear  produc^^  thereof,  if  any,  from  the  testator's 
tator  s  death.  death. 

Exception. — A  specific  bequest,  contingent  in  its  terms,  does  not  comprise 
the  produce  of  the  legacy  between  the  death  of  the  testator  and  the  vesting  of 
the  legacy.     The  clear  produce  of  it  forms  part  of  the  residue  of  the  testator's 

estate. 

Illustrations. 

la)  A  bequeaths  his  flock  of  sheep  to  B.  Between  the  death  of  A  and 
delivery  by  his  executor,  the  sheep  are  shorn,  or  some  of  the  ewes  produce 
lambs.     The  wool  and  lambs  are  the  property  of  B. 
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(b)  A  bequeaths  his  Government  securities  to  B,  but  postpones  the 
delivery  of  thera  till  the  death  of  C.  The  interest  which  falls  due  between 
the  death  of  A  and  the  death  of  C  belongs  to  B,  and  mast,  unless  he  is  a 
minor,  be  paid  to  him  as  it  is  received. 

{(■)  The  testator  bequeaths  all  his  four  per  cent.  Government  promissory 
notes  to  .4  when  he  shall  complete  the  age  of  18.  A,  if  he  complete  that  age, 
is  entitled  to  receive  the  notes,  but  the  interest  w^hich  accrues  in  respect  of 
them,  between  the  testator's  death  and  A^s  completing  18,  forms  part  of  the 
residue. 

This  section  has  been  incorporated  as  s.  128  in  the  Probate  and  Administration  Act  (V 
of  1881). 

See  Ghuman  Rajamattnar  v.  T.  R.  Rao,   I.  L.  R.,  29  Mad.,   155. 

The  principle  upon  which  the  rule  laid  down  by  this  section  is  based,  is,  as  stated  by 
Mr.  Justice  Williams,  that  specific  legacies  are  considered  as  separated  from  the  general 
estate  and  appropriated  at  the  time  of  the  testatoi's  death,  and  consequently  from  that 
period  whatever  produce  accrues  upon  them  and  nothing  more  or  less  belongs  to  the  legatee 
—Williams  on  Executors,  10th  Edn.,  Vol.  11,  1162. 

Legacies  are  of  two  kinds — 

1.  fieneraJ. — When  it  is  so  given  as  not  to  amount  to  a  bequest  of  a  particular  thing  or 
monej'  of  the  testator  distinguished  from  all  others  of  the  same  kind. 

2.  Specific. — ^When  it  is  a  bequest  of  a  specified  part  of  the  testator's  estate  not  so  distin- 
guished. 

E.G. — Bequest  of  a  diamond  ring  (general). 

Bequest  of  a  diamond  ring  given  to  me  by  A  (specific). 

Vide  ss.  129,  130,  1.31  and  137. 

A  demonstrative  legacy  may  be  taken  as  falling  within  the  term  general  legacy,  and  it  is 
payable  out  of  a  particular  fund;  but  if  the  fund  fail,  the  legacy  is  payable  from  the  general 
assets,  and  here  it  differs  from  a  specific  legacy,  but  it  is  nevertheless  not  liable  to  abate  with 
general  lesfacies  upon  a  deficiency  of  assets. 

The  great  distinction  between  general  and  specific  legacies  is,  that  the  latter  will  not  be 
liable  to  abate  a  case  of  general  legacies,  but  it  may  fail  entirely  and  the  legatee  will  not  be 
entitled  to  anv  satislac-tion  out  of  the  general  C'state.  See  Williams  on  Executors,  10th  Edn., 
Vol.  I.  p.  911.' 

Residuary     legatee  310.     The     legatee    under    a  general    residuary 

residuary"  fund'^ffom     bequest   is    entitled    to^  the  produce  of  the  residuary 
testator's  death.  fund  from  the  testator's  death. 

Exception. — A  general  residuary  bequest  contingent  in  its  terms  does  not 
comprise  the  income  which  may  accrue  upon  the  fund  bequeathed  between  the 
death  of  the  testator  and  the  vesting  of  the  legacy.  Such  income  goes  as 
undisposed  of. 

Illustrations. 

(a)  The  testator  bequeath,^  the  residue  of  his  property  to  A,  a,  minor,  to 
be  paid  to  him  when  he  shall  complete  the  age  of  18.  The  income  from  the 
testator's  death  belongs  to  A. 

(b)  The  testator  bequeaths  the  residue  of  his  property  to  A  when  he 
shall  complete  the  age  of  18.  A,  if  be  complete  that  age,  is  entitled  to 
receive  the  residue.  The  income  which  Ixas  accrued  in  respect  of  it  since  the 
testator's  death  goes  as  undif:"posed  of. 

This  section  has  been  incorporated  as  s.  129  in    the  Probate  and  Administration  Act  (V  of 
1881). 
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No  particular  words  arc  required  to  create  a  residuary  bequest,  but  the  intention  of  the 
testator  must  be  expressed  so  as  to  indicate  the  person  or  persons  to  be  benefited  where 
there  is  a  residuary  bequest  and  when  a  legacy  or  legacies  lapse,  such  legacy  or  legacies  fal! 
into  the  residue.     Williams  on  Executors,  10th  Edn.,  Vol.  T,  pp.  1192  et  seq. 

Interest    when    no  311.     Where  110  time  lias  been  fixed  for  the   pay- 

meift^^of^a  *^generai     meut  of  a  general  legacy,  interest  begins  to    run  from 
legacy-  ^j^g  expiration  of  one  year  from  the  testator's  death. 

Exceptions : — (1 )     Where  the  legacy  is  bequeathed  in  satisfaction  of  a  debt, 
interest  runs  from  the  death  of  the  testator. 
Clarke  v.  Seivell,  3  Atk.,  99. 

(2)  Where  the  testator  was  a  parent  or  a  more  remote  ancestor  of  the 
legatee,  or  has  put  himself  in  the  place  of  a  parent  of  the  legatee,  the  legacy 
shall  bear  interest  from  the  death  of  the  testator. 

Wlhon  V.  Maddison,      2  Y  and  C,  372. 

(3)  Where  a  sum  is  bequeathed  to  a  minor  with  a  direction  to  pay  for 
his  maintenance  out  of  it,  interest  is  payable  from  the  death  of  the  testator. 

Beckford  v.  Tobin,  1  Ves.,  Sen.,  310.     See  In  re  Richards,  L.  R.,  8  Eq.,  119. 

This  section  has  been  incorporated  as  s.  130  in  the  Probate  and  Administration  Act  (V  of 
1881). 

The  executor  has  a  year  allowed  within  which  to  reduce  the  estate  into  possession.  On  the 
expiration  of  a  year  interest  is  payable  from  that  time,  unless  some  other  period  is  rlxed  by  the 
will.  Actual  payment  may,  in  many  instances,  be  actually  impracticable  within  that  time, 
yet,  in  legal  contemplation,  the  right  to  payment  exists,  and  carries  with  it  the  right  to 
intej-est  and  actual  payments — Wood  v.  Penoyrr:,  13  Ves.  334,  per  Grant,  M.  R. 

A  direction  to  pay  as  soon  as  possible  does  not  entitle  the  legatee  to  interest  from  an 
earlier  date — Ibid. 

This  section  lays  down  what  maj'  be  termed  the  general  law  upon  the  subject. 

Specific  legacies  are  consideied  as  separated  from  the  estate  as  before  pointed  out  at 
time  of  testator's  death,  and  therefore  legatee  is  entitled  to  the  produce  thereof  and  nothing  else. 

The  executor  is  allowed  one  year  in  which  to  settle  affairs,  and  at  the  end  of  such  time  it  is 
presumed  that  estate  has  been  realised  upon  this  ground,  interest  is  payable  from  that  time 
unless  some  other  period  is  fixed  by  the  will. 

If  a  legacy  is  decreed  to  be  a  satisfaction  of  a  debt,  the  Court  will  allow  inteiest  from  death 
of  testator.     As  regards  the  exception  to  above  sections,  the  following  may  be  noted  : — 

Lowndes  v.  Lowndes,  15  Ves.,  301. — Held  that  illegitimate  children  are  not  within  the 
general  exception  of  a  legacy  as  given  by  a  parent  to  a  child. 

Newman  v.  Bateson,  3  Swanst.,  689. — Where  a  legacy  given  to  a  natural  daughter  with  direc- 
tion to  apply  interest  for  maintenance.  Held  that  it  came  within  the  common  rule  fur  a  legacy 
to  a  child. 

In  loco  parentis. — A  person  who  means  to  put  himself  in  the  situation  of  the  lawful  father 
of  the  child  with  infeience  to  the  father's  duty  of  making  a  provision  for  the  child.  See 
Williams  on  Executors,    10th    Edn.,    Vol.    II,    p.    1,200. 

312.     Where  a  time  has  been  fixed  for  the  payment  cf  a  general  legacy, 

interest  begins   to  run  from  the  time  so  fixed.     The 

^^as^bee^fixed.**"^     interest  up   to  such  time  forms  part  of  the  residue  of 

the  testator's  estate. 

Exception. — Where  the  testator  was  a  parent  or  a  more  lemote  ancestor  of 
the  legatee,  or  has  put  himself  in  the  place  of  a  parent  of  the  legatee,  and  the 
legatee  is  a  minor,  the  legacy  shall  bear  interest  fiom  the  death  of  the  testator, 
unless  a  specific  sum  is  given  by  the  will  for  maintenance. 

This  section  has  been  ijicorporatod  as  s.  131  in  the  Probate  and  Administration  Act  (V  of 
1881). 
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In  England,  the  exception  does  not  apply  where  the  testator  is  the  grand-parent  of  tht;  lega- 
tee, unless  he  be  in  loco  parentis — Houghton  v.  Harrison,  2  Atk.,  328. 

Where  the  direction  is  to  pay  as  soon  .;s  possible,  this  does  not  imply  that  interest  is  payable 
before  the  year  ( Wvhder  v.  Hole.  8  Ve.N.,  410) ;  even  whore  the  leeary  is  vested  and  a  time  is  fixsd 
for  payment,  interest  does  not  rim  from  date  of  death — Crichett  v.  Dolhy,  3  Ves.,  10.  See  Willi.Trns 
on  Executors,  jOth  Edn.,  163;  Vol.  II,  pp.  1162-1172. 

Rate  of  interest.  ^13.     The  rate  of  interest  shall  be  four  per  cent. 

per  annum. 

This  section  has  been  incorporated  as  .s.  132  in  the  Probate  and  Ad/winistration  Act  (V  of 
1881 ),  the  rate  of  interest  in  the  latter  Act  beina  fixed  at  6  pei'  cent,  instead  -J  4  per  cent.  und*»r 
this  Aot. 

314.     No  interest  is  payable  on  the  arrears  of  an  annuity  within  the  first 

year  from  the  death  of    the  teotator,  although  a  period 

on^arre^ars  of  annuity     earlier  than  the  expiration  of  that  year  may  have  been 

Stato^rde^alih'^"®'"     ^^^^  ^>'  ^^^^  ^^^^  ^^^'  "^^'^'i^^R  ^^^^  ^I'st  payment  of    the 

annuity. 

This  section  ha.s  been  incorporated  as  s.  ]^'^  in  the  Probate  and  Administration  Act  (V  of 
1881). 

Under  s.  298,  u)ite,  where  no  time  is  fixed  by  the  will,  the  first  payment  of  an  annuity  is  to  be 
made  at  the  expiration  of  a  year  from  the  testator's  death -See  Battp.nx.  Earnlcy,  2  P.  Wms., 
Laimon  v.  Lainson,  18  Beav.,  7. 

See  notes  to'sec.  303  and  Williams  on  Execntovs,  10th  Edn.,  Vol.  TI,  pp.  1087-1100,  1  ir)2-1172 

315.     Wheie  a  sum  of  money  is  directed  to  be 

Interest  payable  on.  ,,,  ^  iii-  ^^ 

sum  to  be  invested  to     invested  to  produce  an  annuity,  interest  is  payable  on 
produce  annuity.  -^  ^^^^  ^j^^  ^^^^j^  of  ^j^^  testator. 

This  section  has  been  incorporated  as  s.  134  in  the  Probate  and  Administration  Act  (V  of 
1881). 

See  notes  to  sec.  303  and  Williams  on  Executors,  lOth  Edn.,  Vol.  II,  p.  1242  et  seq. 
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OF  THE  REFUNDING  OF  LEGACIES. 

316.     When  an  executor  has  paid  a  legacy  under  tlie  order  of  a  Judge, 

he  is  entitled  to  call  upon  the  legatee  to  refund,  in  the 

?nde?*Judge^s^orde''rJ     '?^^e'i^  of  tlie  assets  proving  insufficient  to  pay  all  the 

legacies. 

This  section  has  been  incorporated  as  s.  135  in  the  Probate  and  Administration  Act  (V  of 
1881). 

In  England  also,  where  the  paj'ment  of  a  legacy  by  an  executor  is  under  compulsion  of  a  suit, 
he  is  entitled  to  conn>el  the  legatee  to  retund  in  case  of  a  deficiency  of  is-ets — Xiicinan  v.  Burlnn, 
2  Vein.,  205  ;  Williams  on  Executors,  p.  1312. 

Orr  V.  Kaines,  2  Ves.,  104. — Wheneser  an  executor  pays  a  legacy,  the  presumption  is  that  he 
has  sufficient  to  pay  all  legacies,  and  the  Court  will  oblige  him,  if  solvent,  to  pay  the  rest  and  not 
permit  him  to   bring  a  bill  to  compel  the  legatee  whom  he  ^  oluntnrily  paid  to  refund. 

When  the  payment  is  under  compulsion  of  a  suit,  the  executor  is  entitled  to  compel  the 
legatee  to  refund  in  case  of  a  deficiency  of  assets. 

Jervis  v.  WoJferstov,  L.  R.,  18  Eq.,  IS. — An  executor  cannot  (j.impeJ  residuary  legatees  to 
refund  if  he  has  paid  over  the  assets  with  notice  uf  a  debt ;  but  see  Whitt-der  v.  Kirshuw,  45  C.  I)., 
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320.     Where  it  was  held  th-it  a  notice  tf  a  possible  remote  claim  was  not  sufficient  to    disable  an 
executor  from  claiming  refund  when  this  possible  claim  become  a  debt. 

Live»ey  v.  Livesfii/,  3  Ru.ss.,  Ch.  C.  2S7. — The  executrix  l)y  mistake  paid  annuity  when  it 
■was  not  due.     Held  that  she  was  entitled  to  retain  amount  so  paid  from  future  annuities. 

The  above  cases  are  vefeired  to  in  Williams  on  Executors,  10th  Edn.,  Vol.  II,  p.  1188. 

317.  When  an  executor  has  voluntarily  paid  a  legacy,   he  cannot  call 
No  refund  if  legacy       upon  a  legatee  to  refund,  in   the  event  of   the    assets 

paid  voluntarily.         proving  insufficient  to  pay  all  the  legacies. 

This  section  has  been  incorponted  as  s.  ILU)  in  the  Probate  and  Administration  Aot  (Vof 
1881). 

An  executor  who  pays  a  legacy  admits  assets  for  the  payment  of  all.  Where  the  legacy 
has  been  paid  voluntarily,  and  the  assets  prove  insufficient  to  pay  all  the  legacies,  the 
executor,  it'  solvent,  must  himself  pay  the  lest  of  the  legacies — Orr  v.  Ktiines,  2  Vcs.  Sen,  193. 
In  that  case  Strancie,  M.  R.,  thus  laid  down  ih(^  rule  : — "  Whenever  an  executor  pays  a  legacy, 
the  presumption  is  tliat  he  has  sufficient  to  pay  all  the  legacies  ;  and  the  Court  will  oblige  him,  it 
solvent,  to  pay  the  rest,  and  not  permit  him  to  bring  a  bill  to  compel  the  iogatf^e,  whom  he  volun- 
tarily paid,  to  refund.  "  (See  s.  323,  injra.)  If  an  executo--  have  paid  legacies,  and  debts,  of 
•which  he  had  no  notice,  afterwards  appear,  in  this  case,  he  can  compel  the  legatees  to  refund  in 
proportion  if  there  be  not  assets  sufficient  to  dischai<io  the  debts,  s.  319,  infra.  See  notes  to  sec. 
31(>. 

318.  When  the  time  prescribed  by  the  will  for  the  performance  of  a  con- 

dition has  elapsed  without  the  condition  having  been 
has^  become^"due^on  performed,  and  the  executor  has  thereupon,  without 
dmo°n  wIthiVfuVhTr  fiaiicl,  distributed  the  assets,  in  such  case,  if  further 
time   allowed    under     time  has  been  allowed  under  the  One  hundred  and  twenty- 

fourth  section  for  the  performance  of  the  condition, 
and  the  condition  has  been  performed  accordingly,  the  legacy  cannot  be 
claimed  from  the  executor  but  those  to  whom  he  has  paid  it  are  liable  to  refund 
the  amount. 

Tnis  section  has  been  incorporated  as  s.  137  in  tl  e  I'rohate  and  Administration  Act  fV  of 
1881). 

Furtlier  time  foi  the  performance  of  a  condition  is  allowed  under  :;.  124,  i'/>i<p,  where  the 
legatee  has  been  prevented  by  fraiul  from  the  performance  of  a  condition  imposed  upon  him. 

A  conditional  legacy  may  be  defined  as  a  bequest,  whose  existence  depends  upon  the  hap- 
pening or  not  happening  of  some  uncertain  event  by  which  it  i>j  either  to  take  place  or  to  he  de- 
feated. 

These  conditions  arc  subject  to  division — 

(1)  Conditions  precedent. 

(2)  Conditions  subsecjuent. 

W^hen  of  tl  e  former  class,  the  legatee  is  not  vested  interest  until  contUtion  is  performed. 

AVhen  of  the  latter  class,  the  interest  is  vested,  but  it  is  subject  to  be  divested. 

By  common  law  of  England  when  the  condition  precedent  is  impossible,  the  clause  is   void. 

l?y  civil  law  when  condition  piecec'.enl  to  \es<^ing  of  a  legacy  is  impossible,  the  be(iuest  is 
discharged  fiom  the  condition. 

When  condition  is  sub.;e(|Uent,  it  is  impossible  botli  by  -.'cmmon  and  civil  law,  such  condi- 
tion IS  void  and  the  legacy  is  absoluti\ 

When  condition  precedent  is  illegal,  the  condition  and  liequest  is  \oid.  but  ^^here  illegality 
consists  in  p^-rforniances  of  condition  b^ing  against  rule  of  policy  or  law  by  common  law  the  con- 
dition is  void  and  the  bequest  is  good. 

^\  here  condition  subse(|uent  is  illegal  by  comr.ion  and  civil  law  •  such  condition  is  void  .ind 
bequest  is  good. 

See  \\iliiams  on  Kxccutor;*,  10th  Edn..  Vol.  1,  pp.  11)03  to  1034. 

319.  When  the  executor  haf.  paid  away  the  assets  in  legacies,  and  he  is 

,„^  .     ,       ^         afterwards  obliged  to  discharge  a  debt  of  which   he  had 

When  each     legatee  .  '^^.  i        •       °     .   ,     ,  ,,  i 

is  compellable  to  re-     n<>    previous  notice,   he  IS   entitled  to  call  upon  each 

fund  in  proportion  ^^^^^^^  ^^  ^^f^^^^^  -^^  proportion. 
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Tliis  section  has  been  incorporated  as  :?.  138  in  the  Probate  and  Administration  Act  (V  of 
J8S1).     See  Nelihorpe  v.  Biscoe,  1  Ch.  Ca.,  136.     See  notes  to  sec.  32?  po'it. 

320.     Where  an  executor  or  administrator  has  given  such  notices  as  would 
Distribution  of  assets.     ^^^^  be^n  given  by  the  High  Court  in  an  administra- 

tion-suit,  tor  creditors  and  others  to  send  m  to  hi'm  their 
claims  against  the  estate  of  the  deceased,  he  shall,  at  the  expiration  of  the  time 
therein  named  for  sending  claims,  beat  liberty  to  distribute  the  assets,  or  any 
part  thereof,  in  discharge  of  such  lawful  claims  as  he  knows  of,  and  shall  not 
be  liable  for  the  assets  so  distributed  to  am'  person  of  whose  claim  he  shall  not 
have  had  notice  at  the  time  of  such  distribution  ;  but  nothing  herein  contained 
Creditor  may  follow  »ball  prejudice  the  right  of  any  creditor  or  claimant 
assets.  to  foIlow  the  assets,  or  any  part  thereof  in  the  hands 

of  the  persons  who  may  have  received  the  same  respectively. 

This  section  has  been  incorporated,  with  slight  alterations,  as  s.  139  in  the  Probate  and 
Adniinistration  Act  (V  of  1881 ).  It  corresponds  with  s.  29  of  Statute  22  and  23  Vict.,  c.  35  (an 
Act  further  to  amend  the  Law  of  property  and  relieve  Trustees). 

Bose  V.  S.  Biddadhurry  Dassee,  d  C.  \Y.  "N.,  107. — The  general  principle  governing  the 
position  of  creditors  of  an  estate  under  adniinistration  by  the  Court  is  that  they  will  on  due 
cause  shown  be  let  in  at  any  time  while  the  fund  is  in  Court  even  where  the  monev  has  been 
apportioned  amongst  the  creditors  and  transferred  to  the  Accountant-General  for  payment 
to  them.  Where,  however,  a  cieditor  has  been  guilty  of  remissness  in  the  assertion  of  his  claim 
his  default  shall  not  bo  allowed  to  operate  so  as  to  prejudice  or  inconvenience  others  more  diligent 
than  himself.     See  Lashley  v.  Hogg,  11  Ves.,  602,  and  other  eases  therein  cited. 

By  rule  589,  Belchambers's  Rules  and  Orders,  p.  254 — "  Every  advertisement  for  creditors  or 
other  persons  having  any  claim  upon,  or  interest  in,  the  distribution  of  any  assets  to  be  adminis- 
tered  by  the  Court,  which  shall  be  issued  pursuant  to  any  decree  or  order,  shall  direct  every  such 
creditor,  or  other  persons,  within  a  time  to  be  therein  lived,  to  send  the  Registrar  his  narne  and 
addi-ess  and  the  full  particulars  of  his  claim  or  interest,  and  a  statement  of  his  account  and  the 
nature  of  the  security  (if  any)  held  by  him.  The  time  for  adjudicating  on  the  claims  shall  be 
fixed  bj'  the  advertisement.  " 

The  form  of  advertisement  for  tlie  creditors  of  a  deceased  person  to  come  in  with  tlieir  claims 
under  the  above  rule  is  as  follows  : — 

"  Pursuant  to  a  decree  [or  an  order]  of  the  High  Court  of  Judicature  at  Fort  William  in 
Bengal,  in  its  Ordinary  Original  Civil  Jurisdiction,  made  in  [set  out  the  number  and  title  of  the  suit 
or  title  of  the  matter],  the  creditors  of  A.  B.,  late  of  [residence  and  additions  thus  :  No.  6  Puk 
Street,  in  the  Town  of  Calcutta,  merchant],  who  died  on  or  about  the  month  of  1881   are 

on  or  before  day  of  188     ,  to  send  to  the  office  of  the    Registrar  of 

this  Court  on  its  Original  Side,  their  names,  addresses,  and  descriptions,  the  full  particulars    of 
their  claims,  a  statement  of  their  accounts,  and  the  nature  of  their  securities  (if  any)  held  by  them 
or  in  default  thereof,  they  will  be  peremptorily  excluded  from  the  benefit  of  the  said  decree  or 
order]. 

"  Every  creditor  holding  any  security  may  produce  or  transmit  the  same  to  the  Registrar 
with  the  particulars  of  his  claim,  or  shall  produce  the  same  before  the  Hon'ble  Mr.  Justice 
in  the  Court-house,  on  the  day  of  188     ,  at  of  the  clock 

in  the  noon,  being  the  time  for  adjudicating  on  the  claims. 

(Sd.)     A.  B., 

Regutrur.  " 
Belchambers's  Rules  and  Orders,  p.  411. 
See  also  provisons  of  sec.  28  of  Act  II  of  1874. 

If  a  creditor  docs  not  come  in  till  after  the  executor  hns  poid  away  the  residue,  he  is  nut,  with- 
out remedy.  If  he  has  a  mind  to  sue  the  legatees  and  bring  back  the  fund,  he  may  do  so,  but  he 
cannot  affect  the  legatees  except  by  suit,  and  he  cannot  affect  the  executor  at  all — Gillespie  v. 
Alexander,  3  Russ.  Ch.  Ca.,  136-7,  per  Loed  Eldom. 

As  in  England,  an  unsatisfied  creditor  in  India  has  a  right  to  make  a  satisfied  legatee 
refund,  whether  or  not  the  funds  of  the  testator  at  the  time  of  his  death    were    sufficient   to 

pay  both  debts  and  legacies,  and  whether  the  legatee  was  paid  voluntarily  or  under  compulsion 

Hodges  Y.  Waddington,  2  \entr.?t60  ;  JilarehY.  Russell,   3   My.    and    Cr.,'31 — See  next   section. 
But  the  right  of  a  creditor  to  make  legatees  refund  may  be  lost  by  laches,  acquiescence,  or  such 
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conduct  as  would  make  it  highly  inequitable  lur  the  Couit  to  ulK.w  him  to  assert  such  right 
(Bidywuij  \.  Xewtetd,  'iO  L.  J.,  Ch..  SH\:)),  or  it  may  be  barred  by  the  limitation  under  the 
Limitation  Act  (XV  of  1877),  sclied.  ii.  Art.  43. 

It  would  seem  that  a  purchaser  of  a  legacy  which  had  been  paid  and  delivered  cannot  be 
com])elled  to  refund  or  pay  any  portion  of  a  debt  subsequently  establislied  again.^t  the  testator's 
estate— A' o6/e  v.  Brett,  24"'Beav.,  499. 

It  has  been  held  that  the  provisions  of  s.  29,  22  and  23  Vict.,  c.  3o  applies  to  real  estate 
except  as  to  following. — Re  Gary  di  Lott  {1901),  2  Ch.,  463. 

An  executor  sliould  issue  advertisements  as  soon  as  possible  after  death. — Rt  Kay  (1897), 
2  Ch.,  518. 

If  a  proper  notice  is  given  under  this  section,  the  representative  has  the  same  protection 
as  in  an  administration  by  tlie  Court. — Cli(j(j  v.  Rowland,  L.  R.,  3  Eq.,  308  ;  Hunter  v.  Young, 
4  Ex.  D.,  256. 

An  executor  with  notice  of  a  claim  is  not  protected  by  the  Act,  and  he  is  not  discharged 
by  reason  of  the  fact  that  the  creditor  does  not  come  forward  in  answer  to  the  advertise- 
ment.—J/arytweZ/'s  case,  21  W.  R.,  135  ;  Scottish,  dkc.  v.  Beatty,  29  L.  R.  Ir.,  290. 

321.     A  creditor  who  has  not  received  payment  of  his  debt  may  [ivithin 

ttvo  years  after  the  death  of  the  testator,  or  one  year  after 

a^rldi?o7^mar'"ian    ^'^e  legacy  has  leen  paid  ^.struck  out  by  Act  XV  of  1877, 

upon  a  legatee  to  re      Sched.  i)  J  call  Upon  a  legatee  who  has  received  payment 

of  his  legacy  to  refund,  v/hether  the  assets  of  the 
testator's  estate  were  or  were  not  sufficient  at  the  time  of  his  death  to  pay 
both  debts  and  legacies  ;  and  whether  the  paymeiit  of  the  legacy  by  the 
executor  was  voluntary  or  not. 

This  section  has  been  incorporated  as  s.  140  in  the  Probate  and  Administration  Act  (V  of 
1881),  omittins  the  woids  "  within  two  yeais  after  the  death  of  the  testator,  or  one  year  after  the 
legacy  has  been  paid,  "  which  were  struck  out  of  this  Act  by  AA  XV  of  1877,  Sched.  i. 

Limitation. — 8nits  under  this  and  the  preceding  section,  and  under  ss.  139  and  140  of  the 
Probate  and  Administration  Act  (V  of  1881).  are  now  governed  by  the  general  Limitation  Act 
(XV  of  1877),  which,  by  Art,  43,  Sched.  ii,  as  amended  by  Act  V  of  1881,  s.  156,  provides  a 
period  of  three  ycciis  from  the  date  of  payment  or  distribution. 

The  rule,  that  legatees  called  upon  to  refund  are  only  liable  to  pay  their  respective  propor- 
tions of  the  debt,  applied  in  Gillespie  v.  Alexander.  (3  Russ.  Ch.  Ca.,  110),  was  held,  in  England, 
in  Davies  v.  Nicolson  (2  DeG.and  J.,  693),  not  to  be  applicable  where  the  estate  is  not  -'dminis- 
tered  by  the  Court. 

Where  the  funds  at  time  of  death  arc  not  sufficient  to  pay  both  debts  and  legacies,  an  un- 
•satistied  creditor  can  compel  a  satisfied  legatee  to  refund  whether  the  legacy  was  paid  been 
voluntarily  or  not. — Jerves  v.  Wolferston,  I.  L.  R.,  18  Eq.  pp.,  18 — 25.  See  also  Williams  on  Exe- 
cutors, 10th  Edn.,  Vol.  II,  p.  1188,  et  seq. 

322.  If  the  assets  were  sufflcient  to  satisfy  all  ihe  legacies  at  the  time  of 
the  testator's  death,  a  legatee  who  has  not  received 
has  not  recfive^d  pay°  payment  of  his  legacy,  or  who  has  been  compelled  to 
ment^or^who^ha|been  j-gf^md  under  the  last  preceding  section,  cannot  oblige 
under  section  321  one  who  has  received  payment  in  full  to  refund,  whether 
has^received^paym^nt  the  legacy  were  paid  to  him  with  or  without  suit, 
in  full  to  refund.  although  the  assets  have  subsequently  become  deficient 

by  the  wasting  of  the  executor. 

T'his  section  has  been  incorporated  as  s.  141  in  the  Probate  and  Administration  Act  (V  of 
ISSl) 

The  rule  laid  down  is  thus  explained  in  the  1st  volume  of  Roper  on  Legacies,  p.  459  : — "  If 
the  assets  be  originally  sufficient  to  satisfy  all  the  legacies,  and  one  of  the  legatees  procures  from 
the  executor,  either  by  means  of,  or  without,  a  suit,  payment  of  his  legacy,  and  afterwards  the 
executor  waste  the  estate  so  as  to  render  it  deficient  to  discharge  the  remaining  bequests,  those 
legatees  cannot  oblige  the  satisfied  legatee  to  refund  : — first,  because  the  payment  was  not  a 
devastavit  by  the  executor,  and  secondly,  because  the  legatee  is  protected  by  the  principle  that 
vigilantibns  non  dormientibus  jura  aubveniunt.  "     So  a  fortiori  there  can  be  no  right  on  the  part 
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of  the  unpaid  legatees  to  call  upon  the  satisfied  legatees  for  a  contribution  where  the  loss  has 
occurred,  not  by  the  conduct  ot  the  executor,  but  merely  from  accidental  circum.stances— 
Femvick  v.  Clarke,  31  L.  J.,  Ch.,  731  ;  per  Tcener,  L.  J. 

If  the  assets  had  become  deficient  before  the  satisfied  legatee  was  paid,  it  would  seem     in 
England  at  least,  that  the  unsatisfied  legatees  may  call  upon  him  to  refund — Peterson  v.  Peterson 
L.  R  ,  3  Eq.,  111.     The  burden  of  proof  in  such  a  case  would  be  on  the  claimants  to  show  that   the 
wasting  took  place  before  the  payment^ — Ihid. 

Where  one  of  several  residuary  legatees  or  next-of-kin  'las  received  his  share  of  the  estate 
the  others  cannot  call  up'.n  him  to  refund  if  the  estate  is  subsequeritly  wasted,  but  if  the  wastinc' 
takes  place  before  distribution,  it  would  seem  there  is  a  risht.  Peterson  v.  Peterson,  L  R  3  Eu' 
111,  see  Williams  on  Executors,  10th  Edn.,  Vol.  II,  iJ.  1188  f<  547.  "     ''    '    '^'' 

323.  If  the  assets  were  not  sufficient  to  satisfy  all  the  legacies  at  the  time 

of  tne  testator's  death,  a  legatee  who  has  not  received 
leSemu^t^flrsfpro^  payment  of  his  legacy  must,  before  he  can  call  on  a 
ifs^ivlnf^''^''^*'"*"'''     satisfied  legatee   to  refund,  first  proceed  against  the 

executor  if  he  is  solvent ;  but  if  the  executor  is  insol- 
vent, or  not  liable  to  pay,  the  unsatisfied  legatee  can  oblige  each  satisfied 
legatee  to  refund  in  proportion. 

This  section  has  been  incorporated  as  s.  142  in  the  Probate  and  Administration  4et  (V  of 
1881). 

The  remedy  in  the  first  instance  is  against  the  executor,  because,  by  discharging  one  legaey, 
he  has  admitted  assets  for  the  payment  of  all — ]  Roper  on  Legacies,  459,  4th  Edn.;  Orr  v.  Kaines', 
2  Ves.  Sen.,  194.  The  assets  being  deficient,  the  payment  was  a  devastavit  by  the  executor.  If 
he  he  unable  to  pay,  then,  as  it  is  a  rule  of  equity  that  upon  a  deficiency  of  assets  all  General 
legatees  shall  proportionally  abate,  the  Court  will  entertain  a  suit  by  the  unsatisfied  bgatees  to 
compel  him  who  has  been  paid  to  i-efund — 1  Roper  on  Legacies,  459,  4th  Edn — See  s.  317.  svpra. 

Proivse  V.  Sup^irgtn,  L.  R..  5  Eq.,  99, — ^In  a  suit  by  a  lesiduary  legatee  for  the  administra- 
tion  of  an  estate  the  Court  has  jurisdiction  to  compel  the  residuary  legatee  to  refund  for  pur- 
pose  of  paying  the  legacy  of  a  legatee. 

324.  The    refund    of   one    legatee   to   another   shall  not   exceed  the 
Limit  to  the  refund-     f^^"^    by    which   the   satisfied    legacy    ought   to  have 

ing  of  one  legatee  to     been  reduced   it  the   estate  had  been  properly  admin- 
«"°^^«^-  istered. 


Illustration, 

A  has  bequeathed  240  rupees  to  B,  480  rupees  to  C,  and  720  rupees  to  D. 
The  assets  are  only  1,200  rupees,  and  if  properly  administered  would  give  200 
rupees  to  B,  400  rupees  to  C,  and  600  rupees  to  D.  C  and  D  have  been  paid 
their  legacies  in  full,  leaving  nothing  to  B.  B  can  oblige  C  to  refund  80  rupees, 
and  D  to  refund  120  rupees. 

This  section  has  been  incorporated  as  s.  143  in  the  Probate  and  Administration  Act  (V  of 
1881). 

Refunding  to  be  325.     The  refunding  shall  in  all  cases  be  without 

without  interest.  interest. 

This  section  has  been  incorporated  as  s.  144  in  the  Probate  and  Administration  Act  (V  of 
1881). 

See  Williams  on  Executors,  10th  Edn.,  Vol.  IT,  p.  1188  et  seq.  If  a  legacy  has  been 
erroneously  paid  to  a  legatee  who  has  no  further  property  in  the  estate  in  recalling  that  pay- 
ment. I  apprehend  the  rule  of  the  Court  is  not  to  charge  interest,  but  if  the  legatee  is  entitled 
to  another  fund  making  interest,  justice  must  be  done  out  of  his  share. — Gillen-s  v.  Steele, 
1  Swanst.,  200, 
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Residue  of  the  de-  320.     The  Surplus,  or  residue  of  the  deceased's 

ceased  s  property  after     property  after  payment  of  debts  and  legacies,  shall  be 

usual  payments  to  be      ^^    .  V     ^  -'      ,  ^   .*^,  ,         ,  ,  ^  ,'  , 

paid  to  residuary  le-     paid   to    the  residuary  legatee    when    any  has    been 
^^*®®-  appointed  by  the  will. 

This  section  has  been  incorporated  as  s.  145  in  the  Probate  and  Administration  Act  (V  of 
1881). 

Although  the  residuary  legatee  dies  befoie  tlie  payment  of  debts  and  before  the  ;i mount  of 
the  surplus  is  ascertained,  yet  it  shall  devolve  upon  his  personal  representative — Williams  on 
Executors,  p.  1195  et  seq.  See  s.  91,  ante. 

When  an  executor  has  paid  all  debts  and  he  must  pay  over  the  surplus  to  the  Residuary 
legatee — Williams  on  Executors,  lOth  Edn.,  Vol.  II,  p.  1102  d  seq. 

326  A.  When  a  person  not  having  hisdomicile  in  British  India  has  died 
leaving  assets  both  in  British  India  and  in  the  country 
from^British^india^to  in  which  he  had  his  domicile  at  the  time  of  his  death, 
t?at*iJi**in  °count^y°*of  ^"^  there  have  been  a  grant  of  probate  or  letters  of 
domicile  for  distribu-  administration  in  British  India  with  respect  to  the 
*^°°*  assets  there,  and  a  grant  of  administration  in  the  country 

domicile  with  respect  to  the  assets  in  that  country,  the  executor  or  adminis- 
trator, as  the  case  may  be,  in  British  India,  after  having  given  such  notices  as 
are  mentioned  in  s.  320,  and  after  having  discharged  at  the  expiration  of  the 
time  named  therein  such  lawful  claims  as  he  knows  of,  may,  instead  of  distri- 
buting any  surplus  or  residue  of  the  deceased's  property  to  persons  lesiding 
out  of  British  India  who  are  entitled  thereto,  transfer  with  the  consent  of  the 
executor  or  administrator  as  the  case  may  be  in  the  country  of  domicile  the 
surplus  or  residue  to  him  for  distribution  to  those  persons. 

This  section  has  been  inserted  by  s.  9  of  Act  II  of  1890.  A  similar  section,  MSA,  has  been 
added  to  the  Probate  and  Administration  Act  by  s.  If)  of  the  same  Act.  See  sec.  41 A  of  Act  U 
of  1874. 


PART  XL. 

OF  THE  LIABILITY  OF  AN  EXECUTOR  OR  ADMINISTRATOR   FOR 

DEVASTATION. 

327.     When  an  executor   or  administrator  mis- 

Liabiiity  of  executor     applies  the  estate  of  the  deceased,  or  subiects  it  to  loss 
or   administrator    for        r'r  i      ■    i-    i  i     x  i  i  xi      i  ^ 

devastation.  or  damage,  he  is  liable  to  make  good  tiie  Joss  or  damage 

so  occasioned. 

Illustrations. 

(a)  The  executor  pays  out  of  the  estate  an  unfounded  claim.  He  is 
liable  to  make  good  the  loss. 

(6)  The  deceased  had  a  valuable  lease  renewable  by  notice  which  the 
executor  neglects  to  give  at  the  proper  time.  The  executor  is  liable  to  make 
good  the  loss. 

(c)  The  deceased  had  a  lease  of  less  value  than  the  rent  payable  for  it, 
but  terminable  on  notice  at  a  particular  time.  The  executor  neglects  to  give 
the  notice.     He  is  liable  to  make  good  the  loss. 

This  section  has  been  incorporated  as  s.  14G  in  the  Probate  and  Administration  Act  (V^of 
1881). 
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KhuMnibhai  v.  Hormajshfi,  I.  L.  R.,  17  Bom.,  637.— In  this  case  the  administrator  was 
made  liable  for  loss  occasioned  by  a  compromise  entered  into  by  him. 

Asiatic  Banking  Corporation  v.  Amador  Viegas,  8  Bom.  H.  C.  R.,   0.  C,  20. Semble  that 

an  administrator  who  pays  such  debts  as  he  knows  of  otherwise  than  equally  and  rateably  so  far 
as  assets  will  extend  is  personally  liable  for  such  improper  distribution.  In  order  to  charge  such 
administrator  his  knowledge  must  be  actual  as  distinguished  from  construction  or  imputable 
knowledge.     See  also  Aga  M.  R.  Skerazee  v.  Ally  M.  Shoostry,  4  W.  R.  P.  C,  106. 

Nistarini  Dassi  v.  Nundo  Lull  Bost,  I.  L.  R.,  26  Cal.,  891  ;  3  C.  W.  N.,  670. Where  the  suit 

is  one  to  administer  the  assets  of  a  deceased  person  and  the  claim,  various  dealings  by  executors 
are  complained  of  as  acts  of  mal-administration  and  sought  to  be  redressed,  such  dealings  do 
not  constitute  separate  causes  of  action,  and  such  a  suit  is  not  multifarious.  See  cases  refer- 
red to  in  this  case. 

Devastavit. — A  waste  of  the  property  of  a  deceased  person  by  an  executor  or  administi ator 
by  extravagance  or  misapplication  of  the  assets  for  which  he  is  liable. 

The  general  rule  adopted  with  respect  to  the  liability  of  executors  and  administrators  is 
founded  on  two  principles. 

1.  That  in  order  not  to  deter  persons  from  undertaking  these  offices,  the  Court  is  extremely 
liberal  in  making  every  possible  allowance  and  caution  to  hold  executors  and  adminis- 
trators  liable  on  slight  ground. 

2.  That  cai'e  must  be  taken  to  guard  against  an  absence  of  their  trust. 
See  Williams  on  Executors,  10th  Edn.,  Vol.  II,  p.  1434. 

Devastavit    by  an  executor  or  administrator  may  occur  under  the  following  : 

1  By  selling  goods  at  an  undervalue  when  he  might  have  realised  higher  prices. 

2  By  applying  assets  to  the  satisfaction  of  his  own  debts. 

3  By  applying  assets  in  undue  funeral  expenses. 

4  By  payment  of  legacies  where  there  are  not  sufficient  fund. 

5  By  compounding  debts  if  not  for  the  benefit  of  the  estate. 

6  By  paying  a  debt  which  he  is  not  bound  to  pay. 

7  By  allowing  a  debt  to  become  barred. 

8  By  allowing  a  debt  to  run  on  with  interest  when  there  are  sufficient  funds  to  pay. 

9  By  not  taking  action  to  realize  a  debt  due  to  estate. 

10.  By  lending  rconey  on  personal  security  where  there  is  no  power  under  will.  Generally 
speaking,  an  executor  is  not  responsible  for  devastavit  by  his  co-executor  provided,  of  course, 
he  has  not  contributed  to  it. 

The  above  are  shortly  the  principles  laid  down  on  decided  cases  and  are  taken  from  Williams 
on  executors,  lOth  Edn.,  Vol.  II,  pp.  1434-1481. 

At"  reg.ards  the  question,  however,  of  payment  of  debts,  etc.,  see  protection  afforded    by  s. 
320,  Act  X  of  1865,  which  corresponds  to   s".  139  of   Act  V  of  1881.     See  also  22  and  23  Vict 
c.  35,  s.  29. 

Devastavit  hy  Co-executor. — An  executor  who  doe.?  any  act,  though  with  an  innocent  motive 
by  which  the  property  gets  into  the  hands  of  another  executor,  is  equally  answerable  with  his 
co-executra-  lor  any  loss — Lungford  v.  Gascogne  11  Ve?.,  333.  It  is  otherwise  when  he  ha.s  re- 
mained merely  passive — Ihid.;  Dix  v.  Burford,  19  Beav.,  412. 

An  executor  is  not  ordinarily  liable  fr)r  the  devastavit  of  his  co-executor  of  which  he  was  not 
cognizant  {Lc.ngford  v.  Gascogne,  11  Ves.,  333  ;  Dix  v.  B^irlord,  19  Beav.,  412).  but  it  is  other- 
wise,  if  he  directly  or  indirectly  contributed  to  it,  ^s  by  unnecessarily  allowing  his  co-executor  to 
have  possession  and  contio\  ui  the  a!iH2ts(Langfordv.'Gascogne,  11  Ves.,  333:  Shiybrooh  v  Hin- 
chiv.brook,  11  Ves.,  252  ;  Chandler  v.  Tillet,  22  Beav.,  263).  In  Chandler  v.  Tillet  (22  Beav.i  263), 
it  was  said  that  an  executor  who  did  any  act  by  which  his  co-executor  obtains  sole  possession 
of  a  part  <ii  the  testator's  estate  is  liable  for  the  co-eieeutoi's  misapplication  of  it,  but  in  In  r». 
Gascogne  (1891,  1  Ch.,  470),  it  was  said  tnatthat  proposition  must  be  read  "who  unnecessarily 
does  any  act,  "  and  it  was  held  tliat  such  an  act  is  not  unnecessary  if  it  is  done  in  the  regular 
course  of  business  in  administering  the  property.  In  Shipbrnok  v.  Hinchinbrook  (11  Ves.,  252), 
it  was  held,  that  executors  might  be  charged  for  negligence  by  joining  in  a  transfer  to  a  co-exe- 
cutor upon  his  representation  that  it  was  required  for  payment  of  debts  ;  but  that  they  were 
not  liable  so  far  as  they  could  prove  that  the  money  transferred  was  applied  to  that  purpo-^e, 
altnough  the  co-executor  got  possession  of  other  funds,  part  of  the  assets,  not  through  them, 
which  funds  be  had  wasted. 

In  Booth  v.  Booth  (1  Beav.,  125),  an  executor  who  permitted  his  co-executor,  who  was  the 
brother  of  the  testator,  to  carry  on  a  trade,  in  the  hope  that  there  would  be  more  proQt  made  by 
this  mode  of  dealing  with  the  assets,  and  that  it  would  be  more  advantageous  for  those  interested 
under  the  will,  was  held  liable  for  losses  which  had  occurred.     The  rule  is,  that  a  trustee,  who 
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Stands  by  and  sees  a  breach  of  trust  committod  hy  liis  co-trustee  be' onios  lOtponsible  for  that 
breach  of  trust—  Ibid,  per  Lokd  Laiscd.\le,  M.  R.,  see  Horton  v.  Brorklehumt  (No.  2\,  29  Beav., 
510. 

The  appointment  by  trustees  of  one  of  t.'ieir  number  to  be  factor  or  ogent  v/ould  not  of 
itself  make  them  liable  fur  his  defaults  ;  but  by  so  making  him  their  agent,  they  would  be 
liable  for  his  rlefaults  as  agent  in  the  same  way  as  they  would  be  lia  ble  for  the  defaults  of  anv 
other  person  whom  they  might  appoint  to  the  office  (i/owe  v.  Pringle,  8  CI.  and  Fin.,  2<i4)  ;  and 
this  proposition  is  true  also  of  oo-exec.itors — Toplis  v.  Hurrell,  19  Beav.,  123. 

Distribution  of  assets  an  wrong  ccnstmction  of  Will. — Where  an  executor  nct:ns»  bond  fiie 
distributes  assets  upon  what  turns  out  to  be  an  erroneous  construction  of  the  wi.l — See  Saltmartih 
V.  Barrett,  31  Beav.,  349  ;  Attorney -Geyceral  v.  KcMer,  9  H.  L.  C,  65i  ;  Attorney-General y.  Alford, 

4  D.  M.  &  G.,  843  ;  In  re  Hulkes,  33  Ch.  D..  m2. 

Improper  sale. — An  executor  will  be  held  responsible  if  he  improperly  sells  his  testator's 
assets  at  an  underva/ue  (Rice  v.  Gordon,  11  Beav.,  2ii5)  ;  hut  if  an  executor  act  ftor?*?  fi.de  in 
selling  he  will  not  be  held  responsible  even  if  the  sale  be  at  an  undervalue — Selby  v.  Bowie, 
9  Jur.  (N.  S.),  425. 

But  whore  executors  act  in  the  honest  exercise  of  tbeii  discretion  as  to  the  time  of  selling 
property  of  a  very  uncertain  and  speculative  character,  they  ouglit  not  to  be  made  personally 
responsible  for  the  loss  arising  from  their  not  having  sold  within  the  twelve  months — Marsdcn  v. 
Kent,  L.  R.,  5th  Ch.  D.,  598.  Tn  Buxton  v.  Buxtm  (1  My.  and  C  80),  an  executor  who  allowed 
part  of  a  testator's  assets  to  remain  invested  in  Mexican  bonds  for  a  year  and  seven  months 
after  the  testator's  death,  and  eventually  sold  the  bonds  at  a  lower  price  than  might  have  been 
obtained  by  a  sale  at  an  earlier  period,  but  appeared  to  have  at-ted  throughout  with  diligence 
and  good  faith,  was  held,  under  the  circumstances,  not  to  be  liable  for  the  loss  consequent  on 
his  not  having  sold  them  sooner.  In  Grayburn  v.  Clarkson  (L.  R.,  3  Ch.,  605),  whej-e  the 
testator,  who  held  shares  in  an  unlimited  liability  company,  directed  his  executors  to  convert 
his  estate  with  all  convenient  speed,  the  executors  were  held  responsible  for  an  omission  to  sell 
within  twelve  months,  no  reason  having  been  suggested  for  the  delay.  In  Selhy  v.  Bowie 
[9  Jur.  (N.  S.),  425],  Knight  Bruce,  L.  J.,  thus  laid  down  the  law  on  this  subject :  "  Where 
an  executor  acts  honestly,  it  is  not  every  act  of  imprudence,  nor  every  act  of  bad  manage- 
ment, that  is  sufficient  to  charge  him.  There  must  in  each  case  be  some  gross  act  of  what 
the  law  calls  wilful  default — some  gioss  and  striking  inattention  to  his  duty  through  which 
loss  has  been  sustained  by  those  for  whom  he  is  trustee." 

In  dealing  with  the  leaseholds  of  a  testator  or  mtestate,  an  executor  or  ndministrator  may 
grant  an  underlease,  if  necessary,  for  the  due  administration  of  the  property,  but  cannot  give  an 
option  of  purchase  at  a  further  time — Oceanic  Steam  Navigation  Co.  v.  Sutherberry,  L.  R.,  16  Ch. 
P.  (C.  A.),  236. 

Neyligence. — P^xecutors  who,  for  upwards  of  a  year  after  their  testator's  death,  allowed  a 
considerable  portif-n  of  the  assets  to  lie  unproductive  in  the  hands  of  a  banker  who  failed,  were, 
under  the  circumstances,  charged  with  the  loss— J/o;//e  v.  Moyh,  2  Russ.  and  .My.,  710  ;  see 
Eehdenv.  Wesley,  29  Beav.,  213.  Executers,  however,  may  allow  a  reasonable  balance  to  re- 
main at  their  bankers,  tind  they  will  not  be  held  responsible  for  any  loss  by  i-9ason  of  the  bankers 
becoming  bankrupt  {Swinfen  v.  Sivinfen,  (Ne..  5),  29  Beav.,  211)  ;  nor  will  executors  be  responsi- 
ble where  acting  from  necessity,  oi  according  to  the  regular  course  oi  business  they  employ  an 
agent  who  misapplies  money  entrusted  to  him  (Edmunds  v.  Peak,  7  Beav.,  239  ;  Baron  v.  Bacon, 

5  Ves  ,  334)  ;  but  they  are  liable  where  they  unnecessarily  allow  a  person  to  receive  money,  and 
that  person  lui.iapplies  it — Ghost  v.  Waller,  9  Beav.,  497  -See  Bo^tock  v.  Floyer,  L.  R.,  1  Eq.,  26. 
In  Bacon  v.  Bacon,  an  exe<;utor  living  in  London  lemitted  money  of  the  testator  to  the  attorney 
in  the  country  of  the  testator  to  pay  the  debts  due  from  tl\e  estate,  and  the  money  was  misapplied 
and  the  executor  was  exonei?ited. 

It  is  a  rule  in  England  that  wher  j  assets  have  actually  ct.me  into  the  possession  of  in  execu- 
tor, he  is  in  the  position  of  a  gratuitous  bailee,  <ind  therefore  cannot  be  charged  without  some 
wilful  default  (Job  v.  Job,  L.  R.,  0  Ch.  D.,  562  :  see  In  re  Symons  L.  R.,  21  Ch.  D.,  757),  and 
there  seems  nothing  in  the  Indian  Acts  to  militate  against  that  rule  being  applied  in  India.  In 
the  case  of  Job  v.  Job  (L.  R  ,  6  Ch.  D.,  502),  the  executor  delivered  part  of  the  stock-in-trade  of 
the  testator,  who  was  d  watchmak(M-.  to  J,  a  watchmaker  and  jeweller,  for  the  purpose  of  being 
sold  in  the  ordinary  course  of  trade.  J  became  bankrupt,  and  his  trustee  took  possession  of  all 
his  stock-in-trade,  including  the  goods  of  the  testator,  and  sold  the  whole,  as  being  within  the 
order  and  disposition  of  the  bankrupt.  The  Master  of  Rolls  (Sir  nEORCE  Jessel)  held  that  the 
executor  was  not  liable,  as  there  had  lieen  no  wilful  default.  In  order  to  obtain  an  account 
against  an  executor  on  the  footing  of  wilful  default,  it  is  necessary  to  allege  and  prove  at  least 
one  instance  of  wilful  default — Massy  v.  Massy,  2  J.  and  H.,  728  ;  see  In  re  Bowen,  L.  R.,  20  Ch. 
D.,  538. 
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Executors  will  be  liable  for  loss  or  damage  which  aqcrues  aftei- the  time  they  ousht  to  have 
sold  the  property  {Fryw.  Fry,  21  Beav.,  144).  They  will  also  be  liable  if  they  invest  the 
money  of  the  testator  in  improper  or  unauthorised  securities  (see  Walker  v.  Syinonds,  3  Hv.an.i 
63;  Stickney  v.  Sewell,  1  M.  and  C,  8);  or  if,  without  great  reason  they  permit  money  to 
remain  upon  personal  security  longer  than  is  absolutely  necessary  and  loss  accrues  {Powell  v. 
Evans,  5  Ves.,  839  ;  see  Lowion.  v.  Copeland,  2  Bro.  C.  C,  l.'JO) — Law  of  Wills  in  India,  p.  380. 

See  ss.  301 — 307,  supra,  and  the  notes  to  s.  278,  supra. 

In  the  case  of  Garner  v.  Moore  (3  Dr.,  277),  it  was  held  that  where  an  executor  had  kept 
up  a  policy  on  the  life  of  a  debtor  and  suddenly  dropped  it  without  consulting  the  parties  or  the 
Court,  a  suit  was  then  pending  for  administration  that  he  was  liable  for  the  whole  sum  which 
would  have  been  recovered  had  he  kept  up  the  policy. 

In  the  case  of  Moyle  v.  Moyle  (3  Russ.  &  M.,  710),  it  was  held  that  executors  who  had  for 
.over  a  year  after  death  allowed  a  considerable  portion  of  the  assets  to  lie  unproductive  in  the 
hands  of  a  banker  who  failed  were  liable  for  the  loss. 

Independently  of  any  particular  indemnity  clause  in  a  will,  an  executor  or  administrator 
is  clearly  not  liable  by  reason  of  the  failure  of  a  banker,  where  there  was  no  improper  motive 
in  depositing  the  funds  in  the  hands  of  that  banker — Wilks  v.  Groom,  25  L.  J.  Ch.,  728. 

An  executor  depositing  funds  with  his  bankers  accompanied  by  an  order  to  invest  money 
in  consols  was  held  answerable  for  the  omission  of  the  bankers  to  invest,  where  he  made  no 
subsequent  enquiries — Ghallen  v.  Shippam,  4  Ha.,  555. 

An  executor  lending  money  of  his  testator  upon  bond  shall  be  personally  answerable  if  the 
security  prove  defective,  though  his  testator  was  in  the  habit  of  lending  money  on  such  security 
—Adye  v.  Fevelhtean,  3  Sw.,  84. 

Where  an  executor  or  administrator,  without  any  judicial  decision,  authority,  or  investi- 
gation, pays  over  an  estate  to  those  whom  he  supposes  to  be  entitled  but  who  are  in  fact  not 
entitled,  he  is  responsible  to  replace  it  and  with  interest  at  4  per  cent — Powell  v.  Hulkes,  .33 
C.  D.,  552.  which  did  not  follow  Sallmarst  v.  Barrett,  31  Beav.,  349,  which  was  a  decision  to 
the  contrary. 

As  to  power  of  Court  to  relieve  executors  from  personal  liability  for  any  breach  of  trust, 
where  they  have  acted  honestly  and  reasonably,  see  ss.  1  and  3  of  Judicial  Trustees  Act,  1896. 

An  executor  does  not  and  cannot  avoid  liability  by  acting  under  advice,  the  Court  cannot, 
as  a  rule,  sanction  a  proposition  that  a  party,  having  acted  in  a  manner  which  the  Court  decides 
as  improper  can  protect  himself  by  showing  that  he  had  received  bad  advice — Peers  v.  Geeley, 
15  Beav.,  211,  but  see  Vez  v.  Emery,  5  Ves.,  144. 

Executors  and  administrators  may  be  guilty  of  a  devastavit,  not  only  by  a  direct  abuse  of 
the  assets,  but  by  converting  them  to  their  own  use,  but  also  by  such  negligence  and  wrong  ad- 
ministration as  will  disappoint  the  claimants  to  them. 

An  executor  will  be  guilty  of  a  devastavit  if  he  applies  the  assets  in  payment  of  a  claim 
which  he  is  not  bound  to  pay — Shallcross  v.  Wright,  29  Beav.,  376. 

It  has  also  been  held  that  where  an  executor  makes  payment  in  schooling  fees,  or  clothing 
of  children  of  the  deceased  he  will  be  liable  for  a  devastavit  as  against  creditors.  See  Giles  v. 
Dyson,  I  Stark,  N.  P.  C,  32. 

As  regards  the  question  of  negligence  such  acts  as  defeat  the  rights  of  creditors  or 
legatees  or  parties  entitled  in  distribution  amount  to  a  "  devastavit." 

If  an  executor  omit  to  sell  property  when  it  ought  to  be  sold,  and  if  it  afterwards  be  lost 
through  no  fault  of  his  he  is  liable— Taylor  v.  Tabnnn,  7  Sim.,  28  ;  Fry  v.  Fry,  27  B.,  144. 

Executors  are  liable  for  allowing  assets  to  remain  on  improper  investments,  as  for 
instance  upon  personal  security — In  re  Laing,  1899,  1  Ch.,  132. 

Where  an  executor  fails  to  invest  as  in  manner  authorised  he  is  chargeable  with  the  whole 
amount  of  the  trust-fund  together  with  interest.     See  In  re  Barclay,  1899,  1  Ch..  674. 

In  cases  where  an  executor  neglects  to  realese  assets  outstanding  on  an  improper  invest- 
ment there  is  no  fixed  period  at  which  the  loss  is  to  be  calculated.  It  depends  upon  the  nature 
of  property — Hughes  v.  Empson.  22  Beav.,  181  ;  Grayburn  v.  Clarkson,  L.  R.,3  Ch.,  606. 

As  a  general  rule,  it  is  true  that  concurrence  in  a  devastavit  bj'  the  parties  injured  by  it 
or  acquiescence  by  them,  will  relieve  the  executor,  yet  the  Court  must  enquire  into  all  the  cir- 
cumstannces  and  ascertain  whether  there  was  really  such  concurrence  or  acquiescence  as 
ought  to  relieve  the  executors — Davits  v.  Hodgson,  25  Beav.,  177;  Re  Baker,  2»  0.  D.,  230; 
Dixon  V.  DJxoH,  9  C.  D.,  587;  Re  Hulkes,  ZSC.  D.,552. 


372  SUCCESSION   ACT.  [part  XL. 

328.  When  an  executor  or  administrator  occa- 
aSr^^rlfof  thedfcla"  ^^^^ns  a  loss  to  the  estate  by  neglecting  to  get  in  any 
ed  s  property.  part  of  the  property  of  the  deceased,    he  is  liable  to 

make  good  the  amount. 

Illustrations. 

{a)  The  executor  absolutely  releases  a  debt  due  to  the  deceased  from  a 
solvent  person,  or  compounds  with  a  debtor  who  is  able  to  pay  in  full.  The 
executor  is  liable  to  make  good  the  amount. 

(b)  The  executor  neglects  to  sue  for  a  debt  till  the  debtor  is  able  to  plead 
the  Act  for  the  limitation  of  suits,  and  the  debt  is  thereby  lost  to  the  estate. 
The  executor  is  liable  to  make  good  the  amount. 

This  section  has  been  incorporated  as  s.  147  in  the  Probate  and  Administration  Act  (V 
of  1881). 

Khunruhhai  Nasarvanji  v.  Hormajshn  Pherojshn,  I.  L.  R.,  17  Bom.,  637. — It  was  decided 
in  this  case  that  an  administrator  was  responsible  to  make  good  a  certain  sum  which  had  been 
lost  to  the  estate  by  his  action  subject  to  a  deduction  of  expenses  incuned  under  s.  280  oi  obtain- 
ing administration  and  costs  of  any  judicial  proceedings  that  might  be  necessary  for  administer- 
ing an  estate. 

Preonath  Karar  v.  Surja  Coomar  Goswami,  I.  L.  R.,  19  Cal.,  26. — Certain  persons  who 
were  heirs  of  a  deceased  lady  and  had  also  taken  out  administration  limited  to  certain 
securities  sold  them  but  in  such  sale  they  were  not  described  as  administrators. 

H  eld  that  this  did  not  affect  the  sale  but  that  they  were  bound  to  administer  the  sale* 
proceeds  as  part  of  assets  of  the  estate.     (See  cases  referred  to  herein.) 

Executors  ought  not,  without  great  reason,  to  permit  money  to  remain  upon  personal  secu- 
rity longer  than  is  absolutely  necessary,  and  they  will  be  charged  with  a  loss  from  their  neglect  to 
call  in  money  lent  by  their  testator  on  bond — Powell  v.  Evans,  5  Ves.,  839.  See  Lowson  v.  Cofe- 
Zawrf,  2Bro.  C.  C,  166. 

Carrying  on  business. — Even  if  the  testator  by  his  will  direct  that  his  executor  should  carry  on 
his  business,  the  executor  will  be  personally  liable  for  the  debts  incurred  by  him  in  carrying  oii  the 
trade  pursuant  to  the  will,  but  if  specific  assets  were  directed  to  be  employed  in  the  business, 
he  will  be  allowed  to  resort  to  such  specific  assets  for  Iris  indemnity — In  re  Johnson,  L.  R.,  15 
Ch.  D.,  548  :  "  It  is  a  rale  without  exception,"  said  Lord  LajvGdai.e,  M.  R.,  in  Kirman  v. 
Booth  ( 1 1  Beav.,  280),  "  that,  to  authorize  executors  to  carry  on  a  trade,  or  to  permit  it  to  be  ctvr- 
ried  on,  with  the  property  of  a  testator  held  by  them  on  trust,  there  ought  to  be  most  distinct 
and  positive  authority  and  direction  given  by  the  will  itself  for  that  purpose." 

If  an  executor  in  pursuance  of  the  directions  contained  in  the  testator's  will  carries  on  the 
testator's  business  and  in  so  doing  contracts  debts  the  fact  that  he  has  carried  on  the  business 
in  his  own  name  and  that  the  testator's  assets  employed  in  it  are  ostensibly  the  executor's  own 
property  will  not  entitle  a  judgment-creditor  to  take  in  execution  the  testator's  assets — In  re 
Morgan,  L.  R.,  18  Cb.  D.,  93. 

Although  an  executor  generally  cannot,  unless  authorized  by  the  will,  carry  on  the  trade  of 
his  testator,  he  may  do  so  for  the  purpose  of  winding  it  up — CoUin^on  v.  Listed,  20  Beav.,  356. 
In  some  cases  also  he  is  bound  to  complete  contracts  entered  into  by  his  testator — Ibid. 

An  esecutor  carrying  on  a  testator's  business  with  the  assent  either  express  or  implied  of 
the  testator's  creditors  is  entitled  (in  priority  to  the  testator's  creditors)  to  be  indemnified  out 
of  the  estate  against  the  liabilities  properly  incurred  by  him  in  carrying  on  the  business  {Dowse 
V.  Gorton,  1891,  A.  C,  190),  and  this  principle  is  applicable  where  a  receiver  and  manager  has  been 
appointed  in  an  administration  action  to  carry  on  the  business  in  succession  to  the  executor  and 
whether  the  will  does  or  dees  not  contain  a  power  to  carry  on  the  business — In  re  BrooJce  ( 18D4], 
2  Ch.,  600. 

Mere  laches,  in  abstaining  from  calling  upon  the  executors  to  i  ealize  for  the  purpose  of  paying 
his  debt  will  not  deprive  a  creditor  of  his  right  to  sue  the  executors  foi  devastavit  unless  there  haa 
been  such  a  course  of  conduct  on  his  part  that  the  executors  have  been  thereby  misled  into 
parting  with  the  assets  available  to  answer  his  claim — In  re  Birch,  27  Ch.  D.,  622;  see  Williams 
on  Executors,  lOth  Edn.,  Vol.  II,  p.  1434  et  seq. 

Executors  may  appoint  one  of  their  body  to  be  their  agent,  and  where  they  do  so,  they  are  to 
be  treated  exactly  in  the  same  way  as  if  they  had  appointed  a  stranger  as  agent  {Toplis  v.  HarreU, 
19  Beav.,  423  ;  Honie  v.  Pringle,  8  CI.  and  Fin.,  264)  ;  and  are  liable  for  his  defaults.     But  where 


S.  331.]  EXEMPTIONS.  .373 

executors  employ  an  agent  to  collect  money  under  ciicummstances  which  make  the  employment 
proper,  and  the  money  collected  is  lost  by  the  agent's  insolvency,  the  burden  of  proof  is  not  on 
the  executor  to  show  that  the  loss  was  not  attributable  to  his  own  default,  but  on  the  persona 
seeking  to  charge  him  to  prove  that  it  was  {In  re  Brier,  L.  R.,  20  Ch.  D.,  2.38).  Executors  will 
not  be  responsible,  where,  acting  from  necessity  or  according  to  the  regular  course  of  business 
they  employ  an  agent  who  misapplies  money  entrusted  to  him  belonging  to  the  estate  {Edmunds 
V.  Peak,  7  Beav.,  239  ;  Bacon  v.  Bacon,  5  Ves.,  .334).  In  the  case  of  Baccn  v.  Bacon,  an  executor, 
who  was  resident  in  London,  remitted  money  of  the  testator  to  an  attoiney  in  the  country  to  pay 
debts  due  from  the  testator  and  the  money  was  misapplied,  and  he  was  held  not  to  be  liable. 
But  executors  will  be  liable  if  they  unnecessarily  allow  a  person  to  receive  money  and  that  person 
misapplies  it — Ghost  v.  Waller,  9  Beav.,  447  ;  see  Bostock  v.  Flower,  L.  R.,  1  Eq.,  2fi  ;  Law  of 
Wills  in  India,  p.  391. 

As  to  debts  contracted  by  an  executor  for  the  purposes  of  the  estate  after  testator's  death — 
See  Farhall  v.  Farhall,  L.  R.,  7  Ch.,  123  ;  Re  Johnson,  15  Ch.  D.,  548  ;  Re  Morgan,  18  Ch.  D.,  93. 

Where  assets  come  into  the  hand  of  an  executor  and  are  afterwards  lost  to  the  estate,  he 
is  in  the  position  of  a  gratuitous  bailee  and  cannot  be  charged  without  some  wilful  default — 
Job  V.  Job.,  6  C.  D.,  662. 

If  assets  are  lost  through  casualty,  e.g.,  the  fire,  the  executor  cannot  be  charged — Jones 
V.  Lewis,  2  Ves.  Sen.,  240. 

An  executor  is  not  bound  to  insure  or  continue  an  insurance  effected  by  the  testator,  and 
18  not  liable  for  loss  caused  by  fire — Fry  v.  Fry,  27  Beav.,  146  ;  Re  Fowler,  \Q  C.  D.,  723. 

An  executor  lending  money  on  personal  security  is  guilty  of  a  breach  of  trust  and  person- 
ally liable  for  any  loss— i?e  Grindley,  1898,  2  Ch.,  593  ;  Re  Laing,  1899,  1  Ch.,  132. 

An  executor  can  deposit  money  for  temporary  purposes  in  a  bank  of  good  credit  but  it 
should  be  to  a  separate  account  and  he  is  not  responsible  in  the  event  of  failure  of  the  Bank, 
unless  the  loss  happens  through  his  own  wilful  default — Chamber  v.  Chambers,  7  Ves.,  198. 

329.  [Repealed  by  Act  VII  of  1870.] 

330.  [Repealed  by  Act  XXIV  of  1867.] 

PART  XLI. 
MISCELLANEOUS. 

331.  The  provisions  of  this  Act  shall  not  apply  to  intestate  or  testamen- 
Suceession    to    pro-     tary  succession  to  the  property  of  any  Hindu.  Muham- 

Slmmada?s°'i"^'B5d:  madan  or  Buddhist ;  nor  shall  they  apply  to  any  will 

dhists,     and    certain  made'  or  any  intestacy  occurring  before  the  first  day 

marriages,  not  affect-  of  January,  1866.     The  fourth  section  shall  not  apply 

ed  by  this  Act.  ^^  ^^^  marriage  contracted  before  the  same  day. 

As  to  Hindus  and  Buddhists,  see  now  the  Hindu  Wills  Act  (XXI  of  1870),  s.  2<  Maho- 
madans  have  a  law  of  their  own  as  to  wills. 

By  Act  VII  of  1901  called  the  Native  Christian  Administration  of  Estates  Act,  1901,  it  is 
provided  that  ss.  190  and  239  should  not  apply  to  any  part  of  the  property  of  a  Native 
Christian  and  nothing  contained  in  s.  1,  sub-section  4,  of  Act  VII  of  1889,  was  to  prevent  the 
granting  of  a  certificate  to  any  person  claiming  to  be  entitled  to  effects  of  a  Native  Christian, 
and  the  words  "  Native  Christian  "  were  added  to  ss.  16,  17,  18,  37  and  64,  Act  II  of  1874. 

Mr.  Stokes  in  his  Commentary  on  the  Succession  Act  has  pointed  out  that  in  s.  331  the  term 
"  Hindu,"  used,  as  it  is,  in  conjunction  with  the  terms  Mahomedan  and  Buddhist,  is  used  as  a 
th(;ological  term,  and  as  denoting  a  person  professing  an}'  form  of  the  Brahminical  religion  or 
religion  of  the  Puranas  (see  Abraham  v.  Abraham,  9  M.  I.  A.,  p.  239)  ;  and  would,  therefore,  as 
the  Courts  have  since  held,  include  Jains  and  Sikhs  {Bachehi  v.  Mukhan  Lall,  I.  L.  R..  5  All.. 
55  ;  Chotay  Lall  v.  Chunnoo  Lall,  L.  R.,  6  L  A.,  15  :  (s.  c.)  I.  L.  R.,  4  C.l.,  744  :  (s.  c.)  3  C.  L. 
R.,  465  ;  Bagvandns  Tejmul  v.  Rajmal,  10  Bom.  H.  C.  R.,  241  ;  Lallah  Mahabeer  Perahad  v . 
Koondnr  Koomvar,  2  Ind.  Jur.,  312  ;  Doed.  Kissen  Chnnder  Shah  v.  Bindam  Beebee,  2  Mori. 
Dig.,  22.)  As  to  Jains,  it  has  been,  in  fact,  held  that  the  ordinary  Hindu  Law,  in  the  absence 
of  any  special  custom  varying  the  .same,  is  applicable  to  them  {Chotay  Lall  v.  Chunnoo  Lall, 
L.  R.,  6  I.  A.,  15  :  L  L.  R.,  4  Cal..  744  :  3  C.  L.  R.,  465).  Sikhs  are  in  the  main  governed  by  the 
Mitakshara  school  of  Hindu  Law  (see  Doe  d.  Kissen  Chunder  Shah  v.  Bindam  Beebee,  2  Mori. 
Dig.,  22).     Cutch  Memons  are  not  included  in  the  term  'Hindu.' 

Mr.  Stokes  on  the  authority  of  Mr.  H.  H.  Wilson  (Works,  pp.  347 — 359)  has  expressed  his 
opinion  that  the  term  '  Hindu '  would  not  include  the  Baba  Lalis  "  who  adore  but  one  God  dlspens- 
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ing  with  all  forms  of  worship  and  difecting  their  devotions  by  rules  and  ubjictb  derived  from 
a  medley  of  Ved.xnta  and  .Su(i  tenets"  ;  nor  Pran  Nathus  or  Dliamis  in  Bundelkhand  who  consent 
to  the  real  identity  of  the  Hindu  and  Mahouiedan  creeds  ;  nor  the  Sadhus,  a  seet  of  Hindu  Sec- 
tarians who  are  found  chiefly  in  the  upper  parts  of  the  Doab  fiom  Farukabad  to  beyond  Delhi  ; 
nor  perhaps  the  »Satnamis  who  profess  to  wors^hip  one  (ilod,  though  they  rtcognize  the  whole  Hindu. 
Pantheon  ;  nor  theCiraNarayanis  who  simply  professthe  worship  of  one  Gud  and  admit  proselytes 
alike  from  Hindus  and  Mahomeddns ;  nor  Cunyavada.s  whose  doctrines  are  athestieal; 
(Stokes'  Indian  Succession  Act,  p.  200)  ;  nor  dues  it  include  Santhalis,  Kols,  Sub-Himalayan  and 
other  Bhutan  tribes,  Nagas  of  Assam,  the  Kus,  Gonds.  Bhils,  Rajmahal  is  Khonds  of  Orissa, 
Tod  as  of  the  Nilgiiis,  Shonars,  and  other  demonolators  of  Southein  India  (Ihi'l,  p.  201). 

Under  the  term  "  Buddhist  "  apparently  Tibetans  and  I.epcha«  in  British  India  are  included 
— See  Law  of  Wills  in  India,  pp.  10,  1 1. 

Native  Christians. — A  Native  Christian  is  not  a  '  Hindu  '  within  the  meaning  of  this  section — 
Joseph  Vnthiar,  7  Mad.  H.  C.  R.,  121— See  Abraham  v.  Abraham,  9  M.  I.  A.,  239.  So  that  if  a 
Hindu  becomes  a  convert  to  Christianity,  and  dies  intestate  succession  to  his  estate  is  governed 
by  the  Indian  Succession  Act — Administrator-General  v.  Avaridachari,  I.  L.  R.,  8  Mad.,  466.  So, 
in  Ponnusami  Nadan  v.  Dorasami  Ayyan  (I.  L.  R.,  2  Mad.,  209),  the  Indian  Succession  Act  was 
held  to  govern  the  succession  in  Native  Christian  families. 

A  and  ./,  brothor.s.  Native  Christian,  descendants  of  Biahmins,  were  living  in  coparcenary 
and  owned  certain  land  when  the  Indian  Succession  Act  came  in  force.  In  1S72,  no  partition 
having  taken  place,  A  died,  and  it  was  held  that  J  did  not  take  the  whole  estate  of  A  by  survivor- 
ship— Tellis  V.  SnldarJia,  I.  L.  R.,  10  Mad.,  69. 

These  were  cases  decided  before  Act  VII  of  1901. 

In  Dagree  v.  Parotti  (I.  L.  R.,  19  Boin.,  783),  it  was  held  that  the  Indian  Su'^:cession  Act  and 
the  rules  of  inheritance  prescribed  by  it,  apply  to  Hindus  who  have  become  Christians,  and  that 
evidence  to  show  that  they  and  the  community  tu  which  they  belonged  have  retained  the  Hindu 
custom  of  inheritance  is  inadmissible — See  Talbhai  v.  Louis  Manad,  I.  L.  R.,  19  Bom.,  680. 

Ciitch  Memons  not  being  Hindus  within  the  meaning  of  s.  2  cf  the  Hindu  Wills  Act,  it  was 
held  in  1880  that  probate  to  take  effect  throughout  India  eoujd  be  granted  in  the  ease  of  a  will 
of  a  Cutch  Memon  testator — In  the  matter  of  Haji  Ismail,  I.  L.  R.,  0  Bom.,  452. 

In  cases  not  governed  by  the  Indian  Succession  Act  probate  and  letters  of  administration 
granted  by  the  High  Court  of  Bomb?y,  in  respect  of  Hindus  and  Mahomedans  and  other  persons 
not  usually  designated  as  British  subject  take  effect  only  and  can  only  be  granted  for  the  purpose, 
of  recovering  debts  and  securing  debtors  paying  the  same  except  ?o  far  as  is  otherwise  provided 
by  Act  XXVII  of  1860— (See  now  the  Succession  Certificate  Act,  VII  of  1880)  and  probate  duty 
is  only  payable  on  the  amount  of  such  debts — In  the  matter  oi  Haji  Ismail,  I.  L.  R.,  6  Bcni.,  4.52. 

In  the  case  of  Ko  Kya  Daine  [10  W.  R.,  417  :  (s.  c  )  2  B.  L.  R.,  A.  C,  79],  it  was  held  in 
1S68  that,  under  this  Act.  probate  might  be  granted  of  the  will  of  a  Buddhist  made  after  the  1st 
January  1866.  It  was  not,  however,  considered  necessary  that  a  wdl  of  a  Buddhist  should 
be  executed  aecoiding  to  the  formalities  required  by  tlsis  Act — See  now  the  Probate  and 
Administration  Act,   s.  155. 

But  it  was  held  in  1869,  that  the  High  Court  had  no  power  to  grant  probate  of  the  will  of  a 
Hindu  in  any  case  in  which,  according  to  the  Hindu  law  of  inheritance,  the  testator  had  no 
power  to  make  a  will — Fackerooideen  Adam  Shaw,  11  W.  R.,  413. 

The  Suni  Borah  Mahomedan  community  of  the  Dhanduka  T.aluka,  in  Gujarat,  are  governed 
by  the  Hindu  law  in  matters  of  succession  and  inheritance—  Bai  Baiji  v.  Bai  Santolc,  I.  L.  R.,  20 
Bom.,  53. 

In  re  Ibtnail,  I.  L.  R.,  6  Bom.,  452. — In  cases  not  governed  by  this  Act  probates  and  admini- 
stration granted  by  the  High  Court  of  Bombay  in  respect  of  Hindu  and  Mahomedans  and  other 
persons  not  usually  designated  as:  British  subjects  to  take  eflect  only  and  can  only  be  granted  lor 
the  purpose  of  recovering  debts  and  surviving  debtors  paying  the  same  except  as  is  otherwise  pro- 
vided by  Act  XXVII  of  1860  and  probate  duty  is  only  payable  on  (he  amount  of  such  debts. 
See  also  Ahmedho'j  Hubibhoy  v.  Vullebkoy  Cassumbhoy,  I.  L.  R.,  6  Bom.,  703. 

Matter  of  Kokya  Dine,  2  B.  L.  R.,  A.  C,  79. — Held  that  probate  could  be  granted  of  the  will 
of  a  Buddhist  made  after  1st  January  1866  and  that  it  was  not  necessary  that  the  will  should  be 
executed  according  to  the  formalities  of  the  Succession  Act. 

Note. — This  was  a  decision  before  the  passing  of  the  Probate  and  Admmistration  Act. 

332.     The  Governor-General  of  India  in  Counci]  shall,  from  time  to  time, 

have  power,   by   an  order,  either  retrospectively  from 

Power  of  Governor-      ,,  •  t    i.-l-      a    i.  j.-      i       i.^   „      ^^4- 

General    to    exempt     the  passmg  01    this  Act,  or  prospectively,  to  exempt 

fn  Bmilh^iEdia'"f?om     f^om  the  operation  of  the  whole  or  any  part  of  this  Act 

«ie  operation  of  this     tJie  members  of  any  race,  sect  or  tribe  in  British  India, 

or  any  part  of  such  race,  sect  or  tribe,  to  whom  he  may 
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consider  it  impossible  or  inexpedient  to  apply  the  provisions  of  this  Act,  or  of 
the  part  of  the  Act  mentioned  in  the  order.  The  Governor-General  of  India 
in  Council  shall  also  have  power  from  time  to  time  to  revoke  such  order,  but 
not  so  that  the  revocation  shall  have  any  retrospective  effect.  All  orders  and 
revocations  made  under  this  section  shall  be  published  in  the  Gazette  of  India. 

As  to  persons  to  whom  this  Act  does  apply,  see  notes  to  s.  1,  supnt. 

Under  this  section  Native  Christians  in  the  Province  of  Coorg  have  been  exempted  Irom  the 
provisions  oi  the  Succession  Act  retrospectively  from  thf:  16th  March  180.5 — Gnzette  of  India, 
July  25,  1868,  p.  lf)94. 

Khasias  and  Syntengs  in  Assam  were  similarly  exempted  as  having  special  laws  of  inheri- 
tance incompatible  with  the  provisions  of  the  Indian  Succession  Act — Gazette  of  India,  1877, 
p.  512. 

Jews  in  Aden  were  exempted  as  being  a  special  class  connected  by  affinity  and  customs  with 
the  Jews  of  Arabia  rather  than  with  those  in  India — Gazette  of  India,  1880,  p.  707. 

When  any  person  exempted  from  the  provisionir  of  this  section  dies  leaving  assets  within  the 
jiirisdiction  of  a  District  Judge,  the  District  Judge  is,  in  the  first  place,  to  take  the  charge  of  the 
property,  and  report  to  the  Administrator-General — See  Act  II  of  1874  s.  64,  pod.  See  also 
Act  VII  of  1901. 

[333.  (1)  When  a  grant  or  probate  or  letters  of  administration  is  revoked 
or  annulled  under  this  Act,  the  person  to  whom  the  grant  was  made  shall  forth- 
with deliver  up  the  probate  or  letters  to  the  Court  which  made  the  grant. 

(2)  If  such  person  wilfully  and  without  reasonable  cause  omits  so  to 
deliver  up  the  probate  or  letters,  he  shall  be  punished  with  fine  which  may 
extend  to  one  thousand  rupees,  or  with  imprisonment  of  either  description  for 
a  term  which  may  extend  to  three  months,  or  with  both.  J 

This  section  has  been  added  by  s.  IS  of  Act  VI  of  1 889.  A  similar  scv^tion  (s.  157)  has  been 
added  to  Act  V  of  1881  by  the  same  Act. 

If  a  grant  which  has  been  revoked  cannot  be  found  an  afltidavit  is  rcquiied  by  the  practice 
of  the  High  Court  showing  the  reasons  why  it  cannot  be  found. 

According  to  the  practice  when  a  grant  dv.  bonis  tion  is  applied  for  the  original  grant  has  to 
be  annexed  to  the  petition  on  praying  for  such  grant. 

i^CMEDVLE.— Repealed  by  Act  No.  VII  of  1870.] 
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This  Act  was  first  introduced  in  Council  on  the  17th  February,  1865. 
by  the  Hon'ble  Mr.  Anderson  and  in  his  address  he  pointed  out  that  in  1836 
the  Parsis  petitioned  the  Government  to  be  relieved  from  the  operation  of 
the  English  law  of  primogeniture  in  relation  to  succession  to  immoveable 
property,  and  the  Act  IX  of  1837  was  passed. 

The  Bill  introduced  was  to  exempt  the  Parsis  from  certain  provisions  of 
the  Indian  Succession  which  was  also  at  this  time  before  Council  for  discussion. 

The  motion  to  introduce  the  Bill  was  put  and  agreed  to. 

On  24th  February,  1865,  the  Bill  was  introduced  and  the  Hon'ble  Mr. 
Anderson  in  his  address  referred  to  the  provision  of  the  Act  and  the  chief  prin- 
cipal provision  was  the  reduction  of  the  share  which  females  shall  take  in 
succession  to  intestate  property,  and  the  question  of  the  reason  for  the  pro- 
posed legislation  was  fully  discussed.  The  Bill  was  at  this  meeting  referred 
to  a  Select  Committee. 

On  31st  March,  1865,  the  Report  of  the  Select  Committee  was  presented. 

On  7th  April,  1865,  the  Report  of  the  Select  Committee  was  considered 
and  the  Bill  was  at  this  meeting  passed  as  amended. 

1.  Short  Title,  "The  Parsi  Intestate  Succession  Act,  1865— "see  the 
Indian  Short  Titles  Act,  1897  (XIV  of  1897). 

For  statement  of  Objects  and  Reasons  of  the  Bill  which  was  passed  into 
law  as  Act  XX  of  1865,  see  Gazette  of  India,  1865,  p.  219 :  for  Proceedings 
relating  to  the  Bill,  see  ibid,  supplement,  pp.  68,  99,  113  and  154. 

This  Act  has  been  declared  to  be  in  force  in  the  whole  of  British  India 
except  as  regards  the  Scheduled  Districts,  by  s.  3  of  the  Laws  Local  Extent 
Act,  1874  (XV  of  1874),  printed,  General  Acts,  Vol.  II. 

It  has  also  been  declared  to  be  in  force  in  the  Arrakan  Hill  District  by 
the  Arrakan  Hill  District  Laws  Regulation,  1874  (IX  of  1874),  section  3 
printed,  Burma  Code,  Ed.  1889,  p.  353. 

It  has  been  declared  by  Notification  under  s.  3  {a)  of  the  Scheduled  Dis- 
tricts Act,  1874  (XIV  of  1874).  printed,  General  Acts,  Vol.  II,  to  be  in  force 
in  tlie  following  Scheduled  Districts,  namely  : — 

Sindh    ...                ...                ...                 ...  See  Gazette  of  India,  1880,  Pt.  I.,  p.  672. 

West  Jalpaifjuri     ...                ...                ...  Do.                   1881,  Pt.  I.,  p.    74. 

The     Districts    of  Hazfirihaiili,    Loliari1af;a 

and  Pargana  Dhallilmm  and  the  Kolhan 

in  the  District  of  Singbhum                   ...  Do.                   1881,  Ft.  I.,  p.  504. 

Kumaon  and  Garhwal              ...                ...  Do.                   1876,  Pt.  I.,  p.  605. 
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The   Scheduled   portion   of   the    Mirzapur 

District  ...  ...  ....     See  Gazette  of  India,  1879,  Pt.  I.,  p.  S83. 

Jaunsar  Bawar        ...  ...  ...  Do.  1879,  Pt.  I.,  v.  B82. 

The  Districts  of  Hazara,  Peshawar,  Koliat, 

Bannu,    Dera   Ismail    Khan    and    Dera 

Ghazi  Khan        ...  ...  ...  Do.  1881?,  Pt.  I.,  p.    48. 

A] mere  and  Merwara                ._                 ...  Do.  1878,  Pt.  I.,  p.  880. 

The  District  of  Sylhet                               ...  Do.  1879,  Pt.  I.,  p.  631. 
The  rest  of  Assam  (except  the  North  Lushai 

Hills)                    ...                 ...                 ...  Do.  1897,  Pt.  I.,  p.  299. 

It  harf  been  declared,  by  Notification  under  section  3  (6)  of  the  last  men- 
tioned Act,  not  to  be  in  force  in  the  Scheduled  District  of  Lahaul.  See 
Gazette  of  India,  1886,  Pt.  I.,  p.  301. 

It  has  been  extended,  by  Notification  under  section  5  of  the  same  Act, 
to  the  Scheduled  District  of  the  No^th- Western  Provinces  Tarai.  See 
Gazette  of  India,  1876,  Pt.  I.,  p.  50-5. 
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No.  XXI  OF  1865. 


An  Act  to  define  and  amend  the  law  relating  to  Intestate  Succession 

among' the  Parsis. 

Whereas  it  is  expedient  to  define  and  amend  the  law  relating  to  in- 
testate succession  among  the  Parsis  ;  Jt  is  enacted  as 
Preamble.  x  n 

lollows  : — 

1.  Where  a  Parsi  dies  leaving  a  widow  and  children,  the  property  of 

which  he  shall   have  died  intestate   shall  be  divided 

Division  of  property  i.i  j  j      i,-ij  .u    ^   xi         i  r 

among     widow    and     among  the  wiQow  and  chiiaren,  to  that  the  share  of 

children  of  intestate.       g^^|^  g^„  ^^^^jj  ^^  doyM^  the  share  of  the  widow,  and 

that  her  share  will  be  double  the  share  of  each  daughter. 

2.  Where  a  female  Par^idie*  leaving  a  widower  and  children,  the  pro- 

perty  of  which  she  shall  have  died  intestate  shall  be 
among^°widower'^and  divided  among  the  widower  and  such  children,  su  that 
Children  of  intestate.      ^^^   ^^^^^   g^^^jj   ^^  double  the  share  of  each   of  the 

children. 

3.  When  a  Parsi  dies  leaving  children,  but  no  widow,  the  property  of 
Division  of  property     which  he  shall  have  died  intestate  shall  be  divided 

amongst  children  of     amongst  the  children,  so  that  the  share  of  each  son 
ing  no  widow.  shall  be  four  times  the  share  of  each  daughter. 

Division      amongst  4.     When  a  female  Parsi  dies  leaving  children,  but 

teltatl"  °ieiv^g^  n'J)'     "o  widower,  the  property  of  which  she  shall  have  died 
widower.  intestate  shall  be  divided  amongst  the  children  in  equal 

shares. 

5.  If  any  child  of  a  Parsi  int?state  shall  have  died  in  his  or  her  lifetime, 
ceased  ^°^iid^s  ^s^hare  *^^  widow  or  widower  and  issue  of  such  child  shall 
among  widow  or  take  the  share  which  such  child  would  have  taken  if 
w^idow^er  and  issue  of      i-    •  -     .i       •    -      j.    ^    i       i      ^r.    •  i.  ^     :t 

such  child.  livmg  at  the  intestate  s  death  in  such  manner  as  it 

such    deceased  child   had  died  immediately  after  the  intestate's  death. 

It  is  not  a  condition  precedent  to  the  application  of  this  section  that  the  predeceased  son 
of  a  Parsi  intestate  should  have  left  both  a  widow  and  children.  Thus,  where  an  intestate 
Parsi  left  him  surviving  a  widow,  sons,  daughters,  children  of  a  predeceased  son  and  the  widow 
of  another  predeceased  son,  who  had  died  without  issue,  and  ^i  posthumous  daughter  wag  after- 
wards born  at  the  intestate,  it  was  held,  that  the  last-mentioned  widow  was  entitled  to  one 
moiety   of  the   share  in  the  intestate's  property,  which  her  husband  would  have  taken  had  he 
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survived  the  intestate  ;  and  tliat  the  other  moiety  of  such  share  devolved  on  the  surviving 
issue  of  the  intestate  including  the  posthumous  daughter  and  the  cliildren  of  liis  ofh^r 
predeceased  now— Maticharyi  K.  Davar  v.  Mithibai,  I.  L.  R.,  1  Bom.,  506. 

6.     Where  a  Parsi  dies  leaving  a  widow  or  widower,  but  without  lea\nn2 

w?inint"esfaL"?^re^     ^"-^  1^'^^^^  descendants,  his  or  her  father  and  mother^ 

S?°nT  ifn"eaT'l°sTIS-.  '\  ^f  f  f '""  ^^^^"-'.  ^/  ^f  .^^  ^^^"^  '^  ^^e  other  is  dead, 
dants.  >shall  take  one  moiety  ot  the  propert}^  as  to  which  he  or 

she  shall  have  died  intestate,  and  the  widow  or  widower  shall  cake  the  other 
moiety. 

Where  both  the  father  and  the  mother  of  thp  intestate  survive  him  or 
hei-,  the  father's  share  shall  be  double  the  share  of  the  mother. 

Where  neither  the  father  nor  the  mother  of  the  intestate  survives  him  or 
her,  the  intestate's  relatives  on  the  father's  side  in  the  order  specified  in  the 
first  schedule  hereto  annexed,  shall  take  the  moiety  which  the  father  and  the 
mother  would  have  taken  if  they  had  sur-^dved  the  intestate. 

The  next-of-kin  standing  first  in  the  same  schedule  shall  be  preferred  to 
those  standing  second,  the  second  to  the  third,  and  so  on  in  succession,  pro- 
vided that  the  property  shall  be  so  distributed  as  that  each  male  shall  take 
double  the  share  of  each  female  standing  in  thp  same  degree  of  propinquity,  g 

If  there  be  no  relatives  on  the  father's  side,  the  intestate's  widow  or 
widower  shall  take  the  whole. 

See  Erasha  Kaikliasru  v.  Jcrhui,  I.  L.  R.,  4  Bom.,  537. 

7.  When  a  Parsi  dies  leaving  neither  lineal  descendants  nor  a  widow  or 
whSi'ii°es°tat'e  leaves  Widower,  his  or  her  next-of-kin  in  the  order  set  forth 
neither  widow  nor  in  the  second  schedule  hereto  annexed  shall  be  en- 
de«;endants°'^  ^"^^  titled  to  succeed  the  whole  of  the  property  as  to  which 
he  oc  she  shall  have   died  intestate. 

The  next-of-kin  standing  first  in  the  same  schedule  shall  always  be  pre- 
ferred to  those  standing  second,  the  second  to  the  third,  and  so  on  in  succes- 
sion, provided  that  the  property  shall  be  so  distributed  as  that  each  male 
shall  take  double  the  share  of  each  female  standing  in  the  same  degree  of  pro- 
pinquity. 

Where  there  is  no  kin,  the  Crown  would,  of  course,  take  as  ultimwi  haere 

8.  The  following  portions  of  the  Indian  Succession  Act,  1865,  shall  not 
Exemption  of  Parsis     ^PPly /«  Parsis  (that  is  to  say)— the  whole  of  Part  III, 

from  parts  of  Indian     the  whole  of  Part  IV,  excepting  section  25.  the  whole 

Succession  Act,  1865.  £T>j.tt  j         j_-         m 

of  Part  V,  and  section  43. 

In  excluding  from  application  to  Parsis  section  43  of  the  Indian  Succession  Act,  which 
repeals  the  English  rules  as  to  advancement  contained  in  the  Statute  of  Distributions,  it  was 
not  the  intention  of  the  Legislature  to  preserve  the  last-mentioned  rule  in  force  for  the  Parsi 
community — Danjibai  B.  Giijrat  v.  Navazbai,  I.  L.  R.,  2  Bom.,  75— See  notes  to  section  43  of 
the   Indian   Succession  Act,  supra. 


THE  FIRST  SCHEDULE. 

(1)     Brothers  and  sisters,  and  the  children  or  lineal  descendants  of  such 
of  them  as  shall  have  predeceased  the  intestate. 
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(2)  Grandfather  and  grandmother. 

(3)  Grandfather's    sons  and  daughters,  and  the  lineal  descendants  ot 
such  of  them  as  shall  have  predeceased  the  intestate. 

(4)  Great  grandfather  and  great  grandmother. 

(5)  Great  grandfather's  sons  and  daughters,  and  the  lineal  descendants 
of  such  of  them  as  shall  have  predeceased  the  intestate. 


THE  SECOND  SCHEDULE. 

(1)  Father  and  mother. 

(2)  Brothers  and  sisters,  and  the  lineal  descendants  of  such  of  them  as 
shall  have  predeceased  the  intestate. 

(3)  Paternal  grandfather  and  paternal  grandmother. 

(4)  Children  of  the  paternal  grandfather,  and  the  lineal  descendants  of 
such  of  them  as  shall  have  predeceased  the  intestate. 

(5)  Paternal  grandfather's  father  and  mother. 

(6)  Paternal  grandfather's  father's  children,  and  the  lineal  descendants 
of  such  of  them  as  shall  have  predeceased  the  intestate. 

(7)  Brothers  and  sisters  by  the  mother's  side,  and  the  lineal  descendant 
of  such  of  them  as  shall  have  predeceased  the  intestate. 

[Widows  and  children  rank  before  brothers  and  sisters — Eraslia  Kaihhas- 
ru  v.  Jerhai,  I.  L.  R.,  4  Bom.,  537.] 

(8)  Maternal  grandfather  and  maternal  grandmother. 

(9)  Children  of   the  maternal  grandfather  and  the  lineal  descendants  of 
such  of  them  as  shall  have  predeceased  the  intestate. 

(10)  Son's  widow,  if  she  have  not  remarried  at  or  before  the  death  of 
the  intestate. 

(11)  Brother's  widow,  if  she  have  not  remarried  at  or  before  the  death 
of  the  intestate. 

(12)  Paternal   grandfather's  son's   widow,  if  she  have  not    remarried 
at  or  before  the  death  of  the  intestate. 

(13)  Maternal    grandfather's  son's  widow,  if  she  have  not  remarried  at 
or  before  the  death  of  the  intestate. 

(14)  Widowers  of   the  intestate's  deceased  daughters,  if  they  have  not 
remarried  at  or  before  the  death  of  the  intestate. 

(15)  Maternal  grandfather's  father  and  mother. 

(16)  Children   of  the  maternal    grandfather's   father,    and    the  lineal 
descendants  of  such  of  them  as  shall  have  predeceased  the  intestate. 

(17)  Paternal  grandmother's  father  and  mother. 

(18)  Children   of  the    paternal    grandmother's    father,    and   the  lineal 
descendants  of  such  of  them  as  shall  have  predeceased  the  intestate. 
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nth  July  1867. — The  Hon'ble  Mr.  Strachey  moved  for  leave  to  intro- 
duce the  bill,  and  in  his  address  pointed  out  that  the  main  object  was  to 
confirm  by  law  the  arrangement  made  under  the  orders  of  Lord  Canning 
after  the  re-occupation  of  the  province  in  1858,  and  he  discussed  and 
explained  at  length  the  position  of  the  Taluqdars. 

2Uh  July  1867.— The  Hon'ble  Mr.  Strachey  introduced  the  bill  and 
moved  that  it  be  referred  to  a  Select  Committee,  and  this  was  agreed  to. 

The  Select  Committee  was  from  time  to  time  added  to. 

Uh  January  1869. — The  Report  of  the  Select  Committee  was  presented. 

llth  January  1 8Q9. — The  report  of  the  Select  Committee  was  consi- 
dered. The  main  object  of  the  bill  was  to  confirm  by  law  the  arrangements 
affecting  the  rights  of  Taluqdars  and  others  in  Oudh  which  were  made  under 
the  orders  of  Lord  Canning  after  the  re- occupation  of  the  Province  in  1858. 
The  Hon'ble  Mr.  Strachey  dealt  fully  with  the  orders  passed  in  1859  by 
Lord  Canning,  and  as  to  the  efiect  thereof,  and  dealt  with  the  various  provi- 
sions of  the  proposed  bill. 

At  this  particular  meeting  the  Hon'ble  Maharaja  Sir  Dig  Bijay  Singh, 
the  Maharaja  of  Balrampur,  who  was  the  representative  of  the  Taluqdars, 
spoke  in  favour  of  the  bill,  as  also  did  Sir  George  Couper. 

His  Excellency  the  President  also  addressed  the  Council  on  the  bill,  and 
the  bill  was  at  this  meeting  passed  into  law  after  some  formal  amendments. 

The  Act  as  framed  was  subsequently  amended  by  Act  X  of  1885,  and 
a?  to  this,  see  the  Act. 


THE  OITDH  ESTATES  ACT. 

No.  I  OF  1869. 


Passed  by  the  Governor-General  of  India  in  Couxcil. 

{Received  the  assent  of  the  Governor-General  on  the  I2th  January  1869.) 


An  Act  to  define  the  rights  of  Tahiqdars  and  others  in  certain  estates  in 
Oudh,  and  to  regulate  the  succession  thereto. 

Whereas,  after  the  re-occupation  of  Oudh  by  the  British  Government  in 
the  year  1858,  the   proprietary  right  in  divers  estates 
pream    e  ^^  ^1^^^^  province  was,    under  certain  conditions,  con- 

ferred by  the  British  Government  upon  certain  taluqdars  and  others ;  and 
whereas  doubts  may  arise  as  to  the  nature  of  the  rights  of  the  said  taluqdars 
and  others  in  such  estates,  and  as  to  the  course  of  succession  thereto  ;  and 
whereas  it  is  expedient  to  prevent  such  doubts,  and  to  regulate  such  course, 
and  to  provide  for  such  other  matters  connected  therewith  as  are  hereinafter 
mentioned  ;  It  is  hereby  enacted  as  follows  :— 

/. — Preliminary . 

1.  This  Act  may  be  cited  as  "  The  Oudh  Estates 
Act,  1869,"  and  shall  extend  only  to  the  estates  here- 
inafter referred  to. 


Short  title. 
Extent  of  Act. 


Interpretation-clause. 


2-     In   this   Act,    unless  there  be   something  re- 
pugnant in  the  subject  of  context — 

'  Transfer."  '  Transfer  '  means  an  alienation  inter  vivos  ; 

'  Will '  means  the  legal  declaration  of  the  intentions  of  the  testator  with 
'  Will '  respect  to  his  property  affected  by  this  Act,  which  he 

desires  to  be  carried  into  effect  after  his  death  ; 

'  Codicil '  means  an  instrument  made  in  relation  to  a  will,  and  explaining. 
.  altering,  or  adding  to  its  dispositions  :  It  is  considered 

as  forming  an  additional  part  of  the  will ; 
•signed."  '  Signed  '  applies  to  the  affixing  of  a  mark  ; 

'  Registered  '  means  registered  according  to  the  provisions  of  the  rules 
.  relating  to  the  registration  of  assurances  for  the  time 

being  in  force  in  Oudh  ; 

Note. — A3  to  meaning  of  the  word  '  Registered  ' — see  Act  X  of  1885,  post. 


'  Taluqdar. 
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' Minor-  '  Minor  '   means   any  person  who  shall  not  have 

'Minority.  Completed  the  age  of  eighteen  years,  and  '  minority  ' 

means  the  status  of  such  person  ; 

'Taluqdar'    means    any  person   whose    name   is 
entered  in  the  first  of  the  lists  mentioned  in  section  8  ; 

Haider  Ali  v.  Tassadduck  Rasul  Khan,  I.  L.  R.,  18  Cal.,  I  ;  L.  R.,  17  I.  A.,  82. 

'  Grantee '    means   any   person  upon  whom  the  proprietary  right  in  an 
Grantee-  e&tate  has  been  conferred  by  a  special  grant  of   the 

British    Government,    and    whose  name  is  entered  in 
the  fifth  or  sixth  of  the  lists  mentioned  in  section  8  ; 

'  Estate  '  means  the  taluqa  or  immoveable  property  acquired  or  held  by 

'Estate.  ^  taluqdar  or  grantee  in  the   manner  mentioned   in 

section  3,  section  4,  or  section  5,  or  the  immoveable 

property  conferred  by  a  special  grant    of  the   British   Government   upon    a 

grantee  ; 

'  Heir '  means  a  person  who  inherits  property  otherwise  than  as  a  widow 
.  ^^^  under  the  special  provisions  of  this  Act ;  and  '  legatee' 

means  a  person  to  whom  property  is  bequeathed  under 
'  Legatee.'  ^j^^  same  provisions  ; 

Words   expressing  relationship  denote  only  let^iti- 
^"'■^faSshi?.''^  ''^'     °'^^^®  relatives,  but  apply  to  children  in  the  womb  who 

are  afterwards  born  alive. 

Sheo  P.  B.  Singh  v.  Allaha^xid     Bank,  I.  L.  R.,  25  All.,  477  ;   Balraj  Kunwar  v.  Jagatpal 
Singh,  I.  L.  R.,  20  All.,  308. 

//. — Rights  and  Liabilities  of  Taluqdars  and  Grantees. 

3.     Every  taluqdar  with  whom  a  summary  settlement  of  the  Govern- 

Taiuqdars  to    have     ment  revenue  was  made  between  the  first  day  of  April, 

fel2bi?l.1gh°sV?hefr     1858,  and  the  tenth  day  of  October  1859,  or  to  whom, 

estates.  before  the  passing  of  this  Act  and  subsequently  to  the 

first  day  of   April   1858,    a  taluqdari   sanad    has   been  granted, 

shall  be  deemed  to  have  thereby  acquired  a  permanent,  heritable,  and 
transferable  right  in  the  estate  comprising  the  villages  and  lands  named  in 
the  list  attached  to  the  agreement  or  kabuliyat  executed  by  such  taluqdar 
when  such  settlement  was  made, 

or  which  may  have  been  or  may  be  decreed  to  him  by  the  Court  or  an 
officer  engaged  in  making  the  first  regular  settlement  of  the  province  of 
Oudh,  such  decree  not  having  been  appealed  from  within  the  time  limited  for 
appealing  against  it,  or,  if  appealed  from,  having  been  affirmed, 

subject  to  all  the  conditions  affecting  the  taluqdar  contained  in  the  orders 

passed  by  the  Governor-General  of  India  on  the  tenth 

^''^cSnditiSns*^^"        and  nineteenth  days  of  October  1859  and  republished 

in  the  first  schedule  hereto  annexed,  and  subject  also 
to  all  the  conditions  contained  in  the  sanad  under  which  the  estate  is  held. 

See  Ooiiri  Shunker  v.  Maharajah  of  Bulramvore,  L.  R.,  G  I.  A.,  7  ;  Shunkur  Suhai  v.  Raia 
Kashi  Pershad,  L.  R.,  4  I.  A.,  206. 
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4.  Every  person  whose  lands  the  proclamation  issued  in  Oudh  in  the 

bill-  ^^'^^h  ^^  March  1858  by  order  of  the  Governor-General 
ties  of  persons  named  of  India  specially  exempted  from  confiscation,  and 
in  second  schedule.  whose  names  are  contained  in  the  second  schedule  here- 
to annexed,  shall  be  deemed  to  possess  in  the  lands  for  which  such  person  exe- 
cuted a  kabuliyat  between  the  first  day  of  April  1858  and  the  first  day  of  April 
1860,  the  same  right  and  title  which  he  would  have  possessed  thereto  if  he 
had  acquired  the  same  in  the  manner  mentioned  in  section  3  ;  and  he  shall 
be  deemed  to  hold  the  same  subject  to  all  the  conditions  affecting  taluqdars 
which  are  referred  to  in  the  said  section,  and  to  be  a  taluqdar  for  all  the  pur- 
poses of  this  Act. 

See  the  Proclamation  in  extenso,  infra. 

See  also  following  generally  on  provisions  of  this  Act :  Hardeo  Bux  v.  Jitumlcer  Singh,  I.  L. 
R.,  3  Cal.,  522  ;  L.  R.,  4  I.  A.,  178  ;  Perthi  Lai  v.  Jawaker  Singh,  I.  L.  R.,  14  Cal.,  493  ;  L.  R., 
14  I.  A.,  37. 

Haider  AH  Khan  v.  Nawub  Ali  Khan,  I.  L.  R.,  17  Cal.,  311  ;  L.  R.,  16     I.  A.,  183. 

5.  Every  grantee  shall  possess  the  same  rights  and  be  subject  to  the 

same  conditions  in  respect  of  the  estate  comprised  in 
Grantees^ ri_^hts  and      j^j^  grant  as  a  taluqdar  possesses    and  is  subject  to, 

under  section  3,  in  respect  of  his  estate. 

^^^demption^sutts.  ''^'  6.     Nothing  in  sections  3,  4  and  5,  or  in  the  said 

orders,   or  in   any  sanad,  shall  be   deemed   to    bar  a 
suit  for  redemption, 

(a)  where  the  instrument  of  mortgage  was  executed  on  or  after  the 
thirteenth  day  of  February  1844  and  fixed  no  term  within  which  the  property 
comprised  therein  might  be  redeemed,  or 

.  (6)  where  the  instrument  of  mortgage  fixed  a  term  within  which  the 
property  comprised  therein  might  be  redeemed,  and  such  term  did  not  expire 
before  the  thirteenth  day  of  February  1856. 

7.  If  a  taluqdar  or  grantee,  or  any  heir  or  legatee  of  a  taluqdar  or  gran- 
irioom  *®®'  desire  that  any  elephants,  jewels,  arms  or  other 

articles  of  moveable  property  belonging  to  him  shall 
devolve  along  with  his  estate,  he  shall  take  an  inventory  of  such  articles. 
Such  inventory  shall  be  signed  by  him  and  deposited  in  the  office  of  the 
Deputy  Commissioner  of  the  District  wherein  such  estate  or  the  greater 
part  thereof  is  situate  ;  and  thereupon  such  of  the  said  articles  as  shall  not 
have  been  transferred  shall  (so  far  as  may  be  possible)  be  used  and 
enjoyed  by  the  person  who,  under  or  by  virtue  of  this  Act,  is  for  the  time 
being  in  actual  possession  or  in  receipt  of  the  rents  and  profits  of  the  said 
estate  or  the  greater  part  thereof,  otherwise  than  as  mortgagee  or  lessee. 

///. — Lists  of  Taluqdars  and  Grantees. 

8.  Within  six  months  after  the  passing  of  this  Act,  the  Chief  Commis- 

sioner  of  Oudh,  subject  to  such  instructions  as  he  may 
of  "^^^aiuqdars  and  receive  from  the  Governor-General  of  India  in  Council, 
Grantees.  ^YanW  cause  to  be  prepared  six  lists,  namely  : — 

First. — A  list  of  all  persons  who  are  to  be  considered  taluqdars  within  the 
meaning  of  this  Act ; 
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Second. — A  list  of  the  taluqdars  whose  estates,  according  to  the  custom  of 
the  family  on  and  before  the  thirteenth  day  of  February  1856,  ordinarily 
devolved  upon  a  single  heir  ; 

Third. — A  list  of  the  taluqdars  not  included  in  the  second  of  such  lists 
to  whom  sanads  or  grants  have  been  or  may  be  given  or  made  by  the  British 
Government  up  to  the  date  fixed  for  the  closing  of  such  lists,  declaring  that 
the  succession  to  the  estates  comprised  in  such  sanads  or  grants  shall  there- 
after be  regulated  by  the  rule  of  primogeniture  ; 

Fo}(rth. — A  list  of  the  taluqdars  to  whom  the  provisions  of  section  23 
are  applicable  ; 

Fifth. — A  list  of  the  grantees  to  whom  sanads  or  grants  have  been  or  may 
be  given  or  made  by  the  British  Government,  up  to  the  date  fixed  for  the 
closing  of  such  lists,  declaring  that  the  succession  to  the  estates  comprised  in 
such  sanads  or  grants  shall  thereafter  be  regulated  by  the  rule  of  primogeni- 
ture ; 

Sixth. — A  list  of  the  grantees  to  whom  the  provisions  of  section  23  are 
applicable. 

Mahomad  Abdus'^amad  V.    Kurhun  Ilussain,  S  C  W.  N.,    801;  1.  L   R     2(j  All     110  ■  T    R 
31  I.  A.,  p.  30.  ■'  "         '      •  "• 

Ached  Mam  v.  Udai  Parlab  .Addiya  D(d  Sinyh,  I.  L.  R.,  10  Cal.,  511 ;   L.  R.,  H  \.  X    51 

9.  When  the  lists  mentioned  in  section   8   shall   have  been  approved 
Publication  of  lists,      f^^^^^^^^'jf  ^  Commissioner  of  Oudh,  they  shall  be  pub- 
lished in  the  (xazette  of  India.     After  such  publication, 

the  first  and  second  of  the  said  lists  shall  not,  except  in  the  manner  provided 
by  section  30  or  section  31,  as  the  case  may  be,  be  liable  to  any  alteration 
in  respect  of  any  names  entered  therein. 

If,  at  any  time  after  the  publication  of  the  said  lists,  it  appears  to  the 
ntar  lists  Grovernor-General  of  India  in  Council  that  the  name 
upp  emen  ary  xs  s.  ^^  ^^^^  person  has  been  wrongly  omitted  from,  or 
wrongly  entered  in,  any  of  the  said  lists,  the  said  Governor-General  in  Council 
may  order  the  name  to  be  inserted  in  the  proper  list,  and  such  name  shall 
be  published  in  the  Gazette  of  India  in  a  supplementary  list,  and  such  person 
shall  be  treated  in  all  respects  as  if  his  name  had  been  from  the  first  inserted 
in  the  proper  list. 

Bahadur  Singh  v.  Ragunath  Kuar,  I.  L.  R.,  8  Cal.,  769. 

10.  No  persons  shall  be  considered  taluqdars  or  grantees  within  the 
None   but   persons     meaning  of  this  Act  other  than  the  persons  named  in 

de^ed  'taiuSfars  or  ^"^^^  Original  or  supplementary  lists  as  aforesaid, 
grantees.  The  Courts  shall  take  judicial  notice  of  the  said  lists 

and  shall  regard  them  as  conclusive  evidence  that  the  persons  named  therein 
are  such  taluqdars  or  grantees. 

A  person  who  has  been  registered  as  a  taluqdar  xinder  this  Act,  and  has  thereby  acquired 
a  taluqdaree  right  in  the  whole  property,  may  nevertheless  have  made  himself  trustee  of 
a  portion  of  the  beneficial  interest  in  lands  comprised  within  the  taluqa  for  another,  and  be 
liable  to  account  accordingly — Thakur  Hurdeo  liux  v.  Thakur  Jawahir  Singh,  L.  R.,  4  I.  A., 
178.  See  Shunlcur  Sahai  v.  Rajah  Kashi  Pershad,  ibid,  198  ;  Ranee  of  Childaree  v.  Government 
of  India,  ibid,  208. 

See  Bahadur  Siiigh  v.    Ragunath    Kuar,  I.    L.  R.,  8    Cal.,   769 ;  Seth  Jaidiial  v.   Seth 

H,  SA  25 
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Lila  Ham  L  R.,  8  I.  A.,  215 ;  Mahomed  Ahdussamad  v.  Kurban  Hussain,  S  C.  W.  N.,  801  ; 
I.  L.  R.,  26  All.,  119;  L.  R.,  31  I.  A.,  30. 

IV. — Powers  of  Taluqdars  and  Grantees  to  transfer  and  bequeath. 

11.  Subject  to  the  provisions  of  this  Act,  and  to  all  the  conditions  under 

which  the  estate  was  conferred  by  the  British  Govern- 

Taluqdars  and  gran-  ,    ^       j  j  .j  i,-j 

tees  may  transfer  and     ment,  every  taluqdar  and  grantee  and  every  heir  and 

bequeath.  legatee  of  a  taluqdar  and  grantee,  of  sound  mind  and 

not  a  minor,  shall  be  competent  to  transfer  the  whole  or  any  portion  of  his 
estate,  or  of  his  right  and  interest  therein,  during  his  lifetime,  by  sale,  ex- 
change, mortgage,  lease  or  gift,  and  to  bequeath  by  his  will  to  any  person 
the  whole  or  any  portion  of  such  estate,  right  and  interest. 

A  married  woman  may  make  a  bequest  under  this  Act  of  any  property 
which  she  could  alienate  by  her  own  act  during  her  life. 

Persons  who  are  deaf  or  dumb  or  blind  are  not  thereby  incapacitated  for 
making  a  transfer  or  bequest  under  this  Act,  if  they  are  able  to  know  what 
they  do  by  it. 

One  who  is  ordinarily  insane  may  make  a  transfer  or  bequest  under  this 
Act  during  an  interval  in  which  he  is  of  sound  mind. 

No  person  can  make  a  transfer  or  bequest  under  this  Act  while  he  is  in 
such  a  state  of  mind,  whether  from  drunkenness,  or  from  illness,  or  from  any 
other  cause,  that  he  does  not  know  what  he  is  doing. 

A  transfer  and  a  will,  or  any  part  of  a  will,  the  making  of  which  has 
been  caused  by  fraud  or  coercion  or  by  such  importunity  as  takes  away  the 
free  agency  of  the  transferor  or  testator,  is  void. 

Compare  sections  40  and  48  of  the  Indian     Succession  Act,  ante. 

Sheo  P.  B.  Singh  v.  Allahabad  Bank,  I.  L.  R.,  25  All.,  477 :  Ishri  Sinyh  v.  Baldeo  Singh,  I. 
L.  R.,  10  Cal.,  792  ;'  L.  R.,  11  I.  A.,  135. 

12.  No  transfer  or  bequest  under  this  Act  shall  be  valid  whereby  the 

vesting  of  the  thing  transferred  or  bequeathed  may  be 
Rule  against  perpe-      delayed  beyond  the  lifetime  of  one  or  more  persons 

living  at  the  decease  of  the  transferee  or  testator  and 
the  minority  of  some  person  who  shall  be  in  existence  at  the  expiration  of  that 
period,  and  to  whom,  if  he  attains  full  age,  the  thing  transferred  or  bequeathed 
is  to  belong. 

Compare  s.  101  of  the  Indian  Succession  Act,  ante. 

13.  No  taluqdar  or  grantee,  and  no  heir  or  legatee  of  a  taluqdar  or 

grantee,  shall  have  power  to    give    or    bequeath    his 
donees^and°e^tees.      estate,  or  any  portion  thereof,  or  any  interest  therein, 

to  any  person  not  being  either — 

(1)  a  person  who,  under  the  provisions  of  this  Act,  or  under  the  ordinary 
law  to  which  persons  of  the  donor's  or  testator's  tribe  and  religion  are  subject, 
would  have  succeeded  to  such  estate  or  to  a  portion  thereof,  or  to  an  interest 
therein,  if  such  taluqdar  or  grantee,  heir  or  legatee,  had  died  intestate,  or 

(2)  a  younger  son  of  the  taluqdar  or  grantee,  heir  or  legatee,  in  case 
the  name  of  such  taluqdar  or  grantee  appears  in  the  third  or  the  fifth  of  the 
lists  mentioned  in  section  8, 
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except  by  an  instrument  of  gift  or  a  will  executed  and  attested  not  less 
than  three  months  before  the  death  of  the  donor  or  testator  in  manner  herein 
provided  in  the  case  of  a  gift  or  will  as  the  case  may  be  and  registered  within 
one  month  from  the  date  of  its  execution. 

See  Jaiprd  Kuiiwar  v.  Indar  B.  Siivjh,  I.  L.  R.,  26  AH.,  238 :   I.  L.  R.,  18  Cal.,  1 ;  L.  R. 
17  I.  A.,  S2  :  8at.rupaKume.darv.   Hulsa  Kumedar,   I.  L.    R.,  25  All.,    121;     Balraj  Kunwar  v 
JofjcitpalSiiigh,!.  L.  ^,.,26  All,  ZOB;  Abdul   Razzuk   v.  Anwtr    Haidar,  I.   L.   R  ,  10  Cal    976* 
l,.n.,  III.  A.,  121:   Majid  Flnasaiiiv.   Fazal-ul.Mis.m,    I.    L.  R.,    16  Cal..  468  ;     L     r'irt' 
A.,  l<t. ;  and  I.  L.  R.,    15  Cal.,  725.  ,         ,       .       ., 

V. — Transfers  and  Bequests. 

14.     If  any  taluqdar  or  grantee  shall    heretofore    have  transferred  or 
Transfers    and    be-     bequeathed,,  or  if  any  taluqdar  or  grantee,  or  his  heir 
quests  to  taiuqdars  or     or  legatee,  shall  hereafter  transfer  or  bequeath     the 


hcsirs. 


whole  or  any  portion  of  his  estate  to  another  taluqdar 
or  grantee,  or  to  such  younger  son  as  is  referred  to  in  section  13,  clause  2 
or  to  a  person  who  would  have  succeeded  according  to  the  provisions  of  this 
Act  to  the  estate  or  to  a  portion  thereof  if  the  transferor  or  testator  had  died 
without  having  made  the  transfer  and  intestate,  the  transferee  or  legatee 
and  his  heirs  and  legatees  shall  have  the  same  rights  and  powers  in  regard  to 
the  property  to  which  he  or  they  may  have  become  entitled  under  or  bv 
virtue  of  such  transfer  or  bequest,  and  shall  hold  the  same  subject  to  the  same 
conditions  and  to  the  same  rules  of  succession  as  the  transferor  or  testator. 

See  /{alru}  Kunwar  v.  Jagatpal  Singh,  I.  L.  R.,  26  All.,    308  ;  ste    also  I.    L.  R.,  26   All. 
238,  cited  under  section  13.  »  •     ., 

15.  If    any    taluqdar  or  grantee  shall  heretofore  have  transferred  or 
Transfers    and    be-     bequeathed,  or  if  any  taluqdar  or  grantee  or  his  heir 

quests  to  persons  out     or  legatee  shall  hereafter  transfer  or  bequeath    to  anv 
of  line  Of  succession.       ^^^^^^  ^^^^  l^^-^^g  ^  taluqdar  Or  grantee,    the  whole   or 

any  portion  of  his  estate,  and  such  person  would  not  have  succeeded  according 
to  the  provisions  of  this  Act  to  the  estate  or  to  a  portion  thereof  if  the  trans- 
feror or  testator  had  died  without  having  made  the  transfer  and  intestate 
the  transfer  of  and  succession  to  the  property  so  transferred  or  bequeathed 
shall  be  regulated  by  the  rules  which  would  have  governed  the  transfer  of 
and  succession  to  such  property  if  the  transferee  or  legatee  had  brought  the 
same  from  a  person  not  being  a  taluqdar  or  grantee. 

16.  No  transfer  of  any  estate,  or  of  any  portion  thereof,  or  of  any  inter- 
Transfers   to  be  in     f*  therein,  made  by  a  taluqdar  or  grantee  or' by  his 

writing,   signed    and     heir  or  legatee  under  the  provisions  of  this  Act,  shall 
attested.  j^g  valid,  unless  made  by  an  instrument  in  writing 

signed  by  the  transferor  and  attested  by  two  or  more  witnesses. 

Ram  Sahay  v.  Balmokund,  L.  R.,  3  I.  A.,  239. 

17.  If  any  such  transfer  be  made  by  gift,  the  gift  shall  not  be  valid  unless, 

.  within  six  months  after  the  execution  of   the  instru- 

to  vaUdity  o^f^gift^  in-     meiit  of  gift,    the  gift  be  followed  by  delivery  by  the 
ter  vivos.  donor,  Or  his  representative  in  interest,  of  possession  of 
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the  property  comprised  therein,  nor  unless  the  instrument  shall  have  been 
registered  within  one  month  from  the  date  of  its  execution. 

See  Bhaiya  Rabidat  Singh  v.  Iri^lar  Kunwar,  I.  L.  R.,  IG  Gal.,  556;  L.  R.,  10  I.  A.,     53; 
se.e  also  I.  L.  R.,  21  Cal.,  997,  under  section  22. 

18.  No  taluqdar  or  grantee,  and  no  heir  or   legatee  of  a  taluqdar  or 

grantee,  shall  have  power  to  give  his  estate,  or  any  por- 
^^c^aritabV^use^s.*"^      tion  thereof  of  interest  therein,  to  religious  or  charitable 

uses,  except  by  an  instrument  of  gift  executed  not  less 
than  three  months  before  his  death,  and  subject  to  the  provisions  contained 
in  section  17. 

Sections  16 — 18  have  no  retrospective  effect — Hurpurshad  v.  Shco  Dyal,  L.  R.,  3  J.  A., 
259. 

VI. — Testamentary  Succession. 

19.  Sections  49,  50,  51,  54,  55,  and  57  to  77  (both  inclusive),  and  sec- 

•  n  of  succes-  *^°^^  ^^'  ^^'  ^^'  ^^^  ^^  ^°  ^^  (^^^^  inclusive)  of  the 
sion  Act  supplied  to  Indian  Succession  Act  (No.  X  of  1865),  shall  apply  to 
wills  of  taiuqdars.  ^jj  ^-jig  ^^^  codicils  made  by  any  taluqdar  or  grantee, 

or  by  his  heir  or  legatee,  under  the  provisions  of  this  Act,  for  the  purpose  of 
bequeathing  to  any  person  his  estate,  or  any  portion  thereof  or  any  interest 
therein  :  Provided  that  marriage  shall  not  revoke  any  such  will  or  codicil : 
Provided  also  that  nothing  herein  contained  shall  affect  wills  made  before 
the  passing  of  this  Act. 

In  applying  the  said  sections  to  wills  and  codicils  made  under  this  Act,  all 
words  hereinbefore  defined,  and  occurring  in  such  sections,  shall  (unless  there 
be  something  repugnant  in  the  subject  or  context)  be  deemed  to  have  the  same 
meaning  as  this  Act  has  attached  to  such  words  respectively. 

L.  R.,  3  I.  A.,  239,  cited  under  section  16. 

I.  L.  R.,  10  Cal.,  792;  L.  R.,  11  I.  A.,  135;  cited  under  section  11. 

20.  No  taluqdar  or  grantee,  and  no  heir  or  legatee  of  a  taluqdar  or  gran- 

tee, having  a  child,  parent,  brother,  unmarried  sister, 
^^i?d^charitabi?^uses.^     Or  a  nephew,  being  the  naturally  born  son  of  a  brother 

of  such  taluqdar  or  grantee,  heir  or  legatee,  shall  have 
power  to  bequeath  his  estate  or  any  part  thereof  or  any  interest  therein 
exceeding  in  amount  or  value  the  sum  of  two  thousand  rupees  to  religious  or 
charitable  uses,  except  by  a  will  executed  not  less  than  three  months  before 
his  death,  and  registered  within  one  month  from  the  date  of  its  execution. 

Compare  section  105  of  the  Indian  Succession  Act,  ante. 
See  I.  L.  R.,  18   Cal.,  1 ;  cited  under  section  2. 

VII. — Intestate  Succession. 

21.  In  the  next  following  section,  unless  where  there  is  something  re- 

pugnant in  the  context,  the  words,  'son,'  'descendants,' 

'dfulhterf-brSther:      'daughter,'  and  'brother'  apply  only  to  najib- ul-tar- 

widow,  defined  y^^-^^  ^^^  ^-^^  ^^^^  'widow'  applies  only  to  a  woman 

belonging  to  the  ahl-i-lradari  of  her  deceased  husband. 
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22>    If  any  taluqdar  or  grantee  whose    name    shall  be  inserted  in  the 
Special  rules  of  sue-     second,  third,  or  fifth  of  the  lists  mentioned  in  section 
ra^iuqdar?*®an*d     ^' or    his  heir   or  legatee,    shall  die  intestate  as  to  his 
grantees.  estate,  such  estate  shall  descend  as   follows,  viz.  : — 

(1)  To  the  eldest  son  of  such  taluqdar  or  grantee,  heir  or  legatee,  and  his 
male  lineal  descendants,  subject  to  the  same  conditions  and  in  the  same 
manner  as  the  estate  was  held  by  the  deceased  ; 

(2)  Or  if  such  eldest  son  of  such  taluqdar  or  grantee,  heir  or  legatee,  shall 
have  died  in  its  lifetime,  leaving  male  lineal  descendants,  then  to  the  eldest 
and  every  other  son  of  such  eldest  son  successively,  according  to  their  res- 
pective seniorities,  and  their  respective  male  lineal  descendants,  subject  as 
aforesaid  ; 

(3)  Or  if  such  eldest  son  of  such  taluqdar  or  grantee,  heir  or  legatee, 
shall  have  died  in  his  father's  lifetime  without  leaving  male  lineal  descendants, 
then  to  the  second  and  every  other  son  of  the  said  taluqdar  or  grantee,  heir  or 
legatee,  successively,  according  to  their  respective  seniorities,  and  their  res- 
pective male  lineal  descendants,  subject  as  aforesaid  ; 

(4)  Or  in  default  of  such  son  or  descendants,  then  to  such  son  (if  any)  of 
a  daughter  of  such  taluqdar  or  grantee,  heir  or  legatee,  as  has  been  treated  by 
him  in  all  respects  as  his  own  son,  and  to  the  male  lineal  descendants  of  such 
son,  subject  as  aforesaid. 

Wherever  it  is  shown  by  sufficient  evidence  tliat  a  taluqdar,  not  having  male  issue,  has  so 
exceptionally  treated  the  son  of  a  daughter  as  to  give  him  in  the  famdy  the  place,  consequence, 
and  pre-eminence  which  would  naturally  belong  to  a  son,  if  one  existed,  and  would  not  ordin- 
arily be  conceded  to  daughter's  son,  and  has  thus  indicated  an  intention  that  the  person  so 
treated  shall  be  his  successor,  such  daughter's  sou  will  be  entitled  to  succeed  to  the  taluqdaree 
estate  under  the  4th  clause  of  this  section — Partab  Narain  Singh  v.  Subhao  Kooer,  L.  R.,  4 
I.  A.,  228. 

(5)  Or  in  default  of  such  son  or  descendants,  then  to  such  person  as  the 
said  taluqdar  or  grantee,  heir  or  legatee,  shall  have  adopted  by  a  writing  exe- 
cuted and  attested  in  manner  required  in  case  of  a  will  and  registered,  subject 
as  aforesaid  ; 

(6)  Or  in  default  of  such  adopted  son,  then  to  the  eldest  and  every  other 
brother  of  such  taluqdar  or  grantee,  heir  or  legatee,  successively,  according  to 
their  respective  seniorities,  and  their  respective  male  lineal  descendants,  sub- 
ject as  aforesaid  ; 

(7)  Or  in  default  of  any  such  brother,  then  to  the  widow  of  the  deceased 
taluqdar  or  grantee,  heir  or  legatee ;  or,  if  there  be  more  widows  than  one,  to 
the  widow  first  married  to  such  taluqdar  or  grantee,  heir  or  legatee,  for  her 
lifetime  only  ; 

(8)  And  upon  the  death  of  such  widow,  then  to  such  son  as  the  said 
widow  shall,  with  the  consent  in  writing  of  her  deceased  husband,  have  adopt- 
ed by  a  writing  executed  and  attested  in  manner  required  in  case  of  a  will  and 
registered,  subject  as  aforesaid  ; 

(9)  Or  on  the  death  of  such  first  married  widow,  and  in  default  of  a 
son  adopted  by  her  with  such  consent  and  in  such  manner  as  aforesaid,  then 
to  the  other  widow,  if  any,  of  such  taluqdar  or  grantee,  heir  or  legatee,  next  in 
order  of  marriage  for  her  life,  and  on  the  death  of  such  other  widow,  to  a  son 
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adopted  by  her  with  such  consent  and  in  such  manner  as  aforesaid  ;  or  in 
default  of  such  adopted  son,  then  to  the  other  surviving  widows  according 
to  their  respective  seniorities  as  widows,  for  their  respective  lives,  and  on 
their  respective  deaths,  to  the  sons  so  adopted  by  them  respectively,  and 
to  the  male  lineal  descendants  of  such  sons  respectively,  subject  as 
aforesaid  ; 

(10)  Or  in  default  of  any  such  widow  or  of  any  son  so  adopted  by  her 
or  of  any  such  descendant,  then  to  the  male  lineal  descendants,  not  being 
najib'ul-tarfain,  of  such  taluqdar  or  grantee,  heir  or  legatee,  successively, 
according  to  their  respective  seniorities  and  their  respective  male  lineal 
descendants,  whether  najib-ul-tarfain  or  not ; 

(11)  Or  in  default  of  any  such  descendant,  then  to  such  persons  as  would 
have  been  entitled  to  succeed  to  the  estate  under  the  ordinary  law  to  which 
persons  of  the  religion  and  tribe  of  such  taluqdar  or  grantee,  heir  or  legatee,  are 
subject. 

Nothing  contained  in  the  former  part  of  this  section  shall  be  construed  to 
limit  the  power  of  alienation  conferred  by  section  11. 

See  Brij  Indar  Bahadur  Singh  v.  Ranee  Jankee  Koer,  L.  R.,  5  I.  A.,   1. 
Jugdish  Bahadoor  v.  Sheo  Partab  Sin^,  I.  L.  R.,  23  AIL,  3(59;  5  C.  W.  N.,  602. 
Ramalakshiim  Ammall  v.  Swanatha  P.  Seturayar,  1-t  Moo.,  I.  A.,  570. 
Pedda  R.  Nayanwarn  v.     Bangari  Sesliamma  Nayanivarn,  L.  R.,  8  I.  A.,  1. 
Balraj   Kiinwar  y.  Jagatpal  Sing,  I.  L.  R.,  26  All.,  308. 
Jaipal    Kunwar  v.  Indar  Bahadur  Singh,  I.  L.  R.,   26  AH.,  238. 
Haidar  Ali  v.  Tassadduk  Rasul  Khan,  I.  L.  R.,  18  Cal.,  1  ;  L.  R.,  17  I.  A.,  82. 
Bijai  Bhadur  Singh  v.  Ja^/at  Pal  Singh,  I.  L.  R.,  18  Cal.,  HI  ;  L.  R.,  18  I.  A.,  173  ; 
Bhai  Narmidar  B.  Singh  v.  Achal  Ram,  I.  L.  R.,  20  Cal.,  649  ;  L.  R.,  20  1.  A.,  77; 
Umrao  Begum  v.  Firshad  Husaain,     1.  L.  R.,  21  Cal.,  997  ;  L.  R.,  I.  A.,  163  ;  I.    L.    R.,   15 
Cal..  725. 

23.  Except  in  the  cases  provided  for  by  section  twenty- two,  the  succes- 
Generai  rule  of  sue-     sion  to  all  property  left  by  taluqdars  and  grantees,  and 

rafu'Jid^ars^^^an^d     their  heirs  and  legatees,  dying  intestate,  shall  be  regu- 
grantees.  lated  by  the  ordinary  law  to  which  members  of  the 

intestate's  tribe  and  religion  are  subject. 

VIII. — Maintenance. 

24.  When  any  taluqdar  or  grantee,  or  his  heir  or  legatee,  dies  leaving 
Maintenance  of  sur-     him  surviving  such  relatives  as  are  hereinafter  men- 

uiqdars'^and^^anteel!      tioned,  the  person  for  the  time  being  in  the  possession 

of  his  estate  or  the  rents  and  profits  thereof  shall  be 
liable  to  pay  to  each  of  such  relatives,  during  his  or  her  life,  or  for  such  other 
period  as  is  hereinafter  mentioned,  by  twelve  equal  monthly  payments,  an 
annuity  in  accordance  with  the  custom  of  the  country  not  exceeding  such 
amount  is  hereinafter  mentioned  :  Provided  that  such  relative  was  at  the 
date  of  the  death  of  the  deceased  living  together  with  him  :  Provided  also  that 
such  relative  is  and  continues  to  be  without  any  other  adequate  means  of 

maintenance. 

i 

If  any  part  of  such  estate  shall  have  been  transferred  or  bequeathed  by 
the  deceased,  the  person  for  the  time  being  in  possession  of  such  part,  or  of  the 
rents  and  profits  thereof,  shall  be  liable  to  pay  proportionate  parts  of  the  said 
annuities  during  the  continuance  thereof  respectively. 
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Grandp  a  r  e n t  s.   pa  ■  25.     In  the  case  of  the  grandparents,  parents,  and 

rents,       and       senior  .  .,  p.ii  i       ■,  ■  . 

widows.  senior  widows  ot  the  deceased,  the  maximum  amount 

of  the  annuity  shall  be  as  follows  : — 

(a)  where  the  annual  revenue  payable  to  Government  in  respect  of  the 
estates  is  or  exceeds  1,50,000  rupees — a  sum  not  exceeding  6.000  rupees  : 

(6)  where  such  revenue  is  or  exceeds  1,00.000  rupees,  but  is  less  than 
1,50,000  rupees — a  sum  not  exceeding  2,400  rupees  : 

(c)  where  such  revenue  is  or  exceeds  50,000  rupees,  but  is  less  than 
1,00,000  rupees — a  sum  not  exceeding  1,200  rupees  : 

(d)  where  such  revenue  is  or  exceeds  25.000  rupees,  but  is  less  than 
50,000  rupees — a  sum  not  exceeding  600  rupees  : 

(e)  where  such  revenue  is  or  exceeds  15.000  rupees,  but  is  less  than 
25,000  rupees — a  sum  not  exceeding  360  rupees  : 

(/)  where  such  revenue  is  or  exceeds  7,000  rupees,  but  is  less  than  15,000 
rupees — a  sum  not  exceeding  240  rupees  ;  and 

{g)  where  such  revenue  is  less  than  7,000  rupees — a  sum  not  exceeding 
180  rupees.     ,^. 

In  the  case  of  a  junior  widow  of  the  deceased,  the  maximum  amount  of 
the  annuity  shall  be  one-half  of  the  maximum  amount 
unior  wi  ows.  ^^  which  a  senior  widow  of  the  deceased  would  be  en- 

titled under  the  former  part  of  this  section. 

26.  In   the  case  of    brothers    and    minor   sons  of    the  deceased,  the 

„    ,.  ,  „.  maximum  amount  of  the  annuity  shall  be  a  sum  not 

Brothers  and  minor  ^.^  -^ 

sons.  more  than  1,200  rupees. 

In  the  case  of  nephew  of  the  deceased,  being  fatherless  minors,  the  maxi- 

„    ^  mum  amount  of  the  annuity  shall  be  a  sum  not  more 

Nephews.  ,  -^ 

than  600  rupees. 

27.  In  the  case  of  unmarried  daughters  of  the  deceased,  widows  of  his 
Unmarried     daugh-     SOUS  and    brothers  and  his  widows  not  of  his  ahl-i- 

and  b^iJthers  °and°^^     bradari,  the  maximum  amount  of  the  annuity  shall 
ferior  widows.  be  a  sum  not  more  than  360  rupees. 

Continuance  of  28.     Subject  to  the  provisions  hereinbefore    con- 

annuities,  tained,  the  said  annuities  shall  continue — 

(a)  in  the  case  of  a  minor  son  or  a  minor  nephew,  till  he  ceases  to  be 
a  minor ; 

(h)  in  the  case  of  a  daughter  or  widow,  till  she  voluntarily  leaves  the 
household  of  the  heir  or  legatee  of  the  deceased,  or  would,  according  to  the 
custom  of  the  country,  cease  to  be  entitled  to  maintenance,  and 

(c)     in  all  other  cases,  till  the  annuitant  dies. 

IX. — Miscellaneous. 

29.     Every  Muhammadan  taluqdar,  grantee,  heir  or  legatee,  and  every 

„  ^  ^     ..  ,  widow  of  a  Muhammadan  taluqdar  or  grantee,  heir  or 

Muhammadan  taluq-      ,,  -ii  .    ■  ■^-  £    -r        j  j 

dars  and  grantees  em-     legatee,  With  the  consent  111  writing  01   her  aeceasea 

powered  to  adopt.  husband,   shall,   for  the   purposes  of  this   Act,   have 
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power  to  adopt  a  son  whenever,  if  he  or  she  were  a  Hindu,  he  or  she  might 
adopt  a  son. 

Such  power  shall  be  exercisable  only  by  writing  executed  and  attested  in 
manner  required  by  section  19  in  case  of  a  will  and  registered. 

00.  Any  taluqdar  or  grantee  whose  name  has  been  entered  in  the  third 
Alteration  of  rules     or    fifth    of    the    lists  mentioned  in  section  8,   or  his 

?n*cills^of  te^iuSrs     ^^^^^  ^^  legatee,  may,  at  any  time  hereafter,  present  to 
Mc=?Q^^^*f^®!  named     the  Chief  Commissioner  of  budh  a  declaration  in  writ- 

ill!  libb  o  or  list  o.  -  1  n  •  T      •  1 

ing,  executed  and  registered  in  the  manner  required 
by  this  Act  for  the  execution  and  registration  of  an  instrument  of  gift, 
that  he  is  desirous  that  the  succession  to  his  estate  shall,  in  case  of  his 
intestacy,  cease  to  be  regulated  in  the  manner  described  in  section  22,  and 
it  shall  in  future  be  regulated  by  the  ordinary  law  to  which  members  of  his 
tribe  and  religion  are  subject. 

On  receiving  such  declaration,  the  said  Chief  Commissioner  shall  cause 
to  be  inserted  the  name  of  such  taluqdar  or  grantee,  heir  or  legatee,  in  the 
fourth  or  sixth  (as  the  case  may  be)  of  the  lists  mentioned  in  section  8,  and 
shall  cause  a  note  thereof  to  be  made  in  the  proper  place  in  the  third  or  fifth 
(as  the  case  may  be)  of  the  said  lists,  and  the  succession  to  such  estate  shall 
thenceforward,  in  case  of  intestacy,  be  regulated  in  the  manner  provided 
by  section  23. 

01.  Any  taluqdar  or  grantee,  heir  or  legatee,    may,    at   any  time  here- 
Reverter  to  ordin      ^^^^r,  present  to  the  Chief  Commissioner  of    Oudh  a 

ary    law    of  succes-     declaration  in  writing,  executed  and  registered  in  the 

manner  required  by  this  Act  for  the  execution  and 
registration  of  instruments  of  gift,  that  he  is  desirous  that  his  estate  should  in 
future  be  held  subject  to  the  ordinary  law  of  succession  to  which  members  of 
his  tribe  and  religion  are  subject. 

On  receiving  such  declaration,  the  Chief  Commissioner  shall  cause  a  note 
thereof  to  be  made  in  the  proper  places  in  each  of  the  lists  mentioned  in  section 
8,  in  which  the  name  of  such  taluqdar  or  grantee,  heir  or  legatee,  has  been 
entered,  and  thenceforward  none  of  the  provisions  of  this  Act  shall  apply  to 
such  estate,  which  shall  thenceforward  be  held  subject  in  all  respects  to  the 
ordinary  law  of  succession  to  which  members  of  his  tribe  and  religion  are 
subject. 

32.  Nothing  hereinbefore  contained  shall  affect  any  right  which  the 

creditors  of  any  person  making  a  transfer  or  bequest 
^^^^cfeditml^*^^  °^       under  the  provisions  of  this  Act  would  have  possessed 

as  against  the  property  comprised  in  such  transfer  or 
bequest  if  this  Act  had  not  been  passed. 

33.  And  whereas  bodies  of  taluqdars  have  in  several  cases  made  awards 
Award         t  respecting  the  provision  to  be  made  for  certain  rela- 

fcensation  and  main-     tives  of  taluqdars,  and  it  is  expedient  to  render  such 

awards  legally  enforceable,  it  is  hereby  further  enacted 
that  every  such  award  shall,  if  approved  by  the  Financial  Commissioner  of 
Oudh  and  filed  in  his  Court  within  six  months  after  the  passing  of  this  Act,  be 
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enforceable  as  if  a  Court  of  competent   jurisdiction    had    passed   judgment 
according  to  the  award  and  a  decree  had  followed  upon  such  judgment. 

Muhammad  Imam  Ali  Khari.  v.  Hussain  Khan,  I.  L.  R.,  26  Cal.,  81  ;  L.  R.,  25  I.  A.,  161  ; 
2  C.  W.  N.,  737. 


SCHEDULES. 


First  Schedule. 

* 

{See  section  3.) 

I. 

From  C.  Beadon,  Esq.,   Secretary  to  the  Government  of  India,  Foreign  Department,  to  C.  J, 
WiNGFiELD,   Esq.,  Chief  Commissioner  of  Oudh— (No.  6268,  dated  10th  October  18S9). 

I  AM  directed  bv  the  Governor-General  in  Council 

No.  1091,  dated  the  .  ■,  11-1"  ..      £  a  ^        ?     i   ^^^ 

4th  June.  to  acknowledge  the  receipt  01  your  ^Secretary  s  letters 

^°'  ilthjuiyf  *^^       noted    in    the    margin,     relative    to     the    taluqdaii 

settlement  of  Oudh. 

2.  His  Excellenc}'-  in  Council,  agreeing  with  you  as  to  the  expediency 
of  removing  all  doubts  as  to  the  intention  of  the  Government  to  maintain  the 
taluqdars  in  possession  of  the  taluqas  for  which  they  have  been  permitted  to 
engage,  is  pleased  to  declare  that  every  taluqdar,  with  whom  a  summary 
settlement  has  been  made  since  the  re-occupation  of  the  province,  has  thereby 
acquired  a  permanent  hereditary  and  transferable  proprietary  right,  liz.,  in 
the  taluqa  for  which  he  has  engaged,  including  the  perpetual  privilege  of 
engaging  with  the  Government  for  the  revenue  of  the  taluqa. 

3.  This  right  is,  however,  conceded,  subject  to  any  measure  which  the 
Government  may  think  proper  to  take  for  the  purpose  of  protecting  the 
inferior  zamindars  and  village  occupants  from  extortion,  and  of  upholding 
their  rights  in  the  soil  in  subordination  to  the  taluqdars. 

4.  The  Governor-General  in  Council  desires  that  you  will  have  ready,  by 
His  Excellency's  arrival  at  Lucknow,  a  list  of  the  taluqdars  upon  whom  a 
permanent  proprietary  right  has  now  been  conferred  ;  and  that  you  will 
prepare  sanads  to  be  issued  to  these  taluqdars  at  that  time.  The  sanads  will 
be  given  by,  and  will  run  in  the  name  of,  the  Chief  Commissioner,  acting 
under  the  authority  of  the  Governor-General. 

5.  I  am  directed  to  add  that,  as  regards  zamindars  and  others,  not  being 
taluqdars,  with  whom  a  summary  settlement  has  been  made,  the  orders 
conveyed  in  the  limitation  Circular,  No.  31  of  the  28th  of  January  1859,  must 
not  be  strictly  observed.  Opportunity  must  be  allowed  at  the  next  settle- 
ment to  all  disappointed  claimants  to  bring  forward  their  claims,  and  all  such 
claims  must  be  heard  and  disposed  of  in  the  usual  manner. 
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II. 

From  C.  Beado.v,  Esq.,  Secretary  to  the  Govornment  of  India,   P'oreifin  Department,  with  the 
Governor-General,  to  the  Chief    Commissioner   of  Oudh — (No.  23,  dated  19th  October  1859). 

I  AM  directed  by  His  Excellency  the  Governor-General  to  acknowledge 
the  receipt  of  your  demi-official  letter  of  the  15th  instant,  enclosing  a  form 
of  sanad  to  be  given  to  the  taluqdars  of  Oudh,  granting  them  a  full  and  per- 
manent proprietary  right  in  the  taluqas  for- which  they  have  severally  been 
permitted  to  engage  at  the  summary  settlement. 

2.  This  form  of  sanad  is  generally  approved,  and  a  revised  copy, 
with  some  few  alterations,  is  herewith  enclosed  for  adoption  and  for  careful 
translation  into  the  Hindustani  language,  in  which  the  sanads  will  be 
prepared. 

3.  The  sanads  declare  that  while,  on  the  one  hand,  the  Government  has 
conferred  on  the  taluqdars  and  on  their  heirs  for  ever  the  fnll  proprietar}-  right 
in  their  respective  estates,  subject  only  to  the  payment  of  the  annual  revenue 
that  may  be  imposed  from  time  to  time,  and  to  certain  conditions  of  loyalty 
and  good  service,  on  the  other  hand,  all  persons  holding  an  interest  in  the  land 
under  the  taluqdars  will  be  secured  in  the  possession  of  the  subordinate  rights 
which  they  have  heretofore  enjoyed. 

i.  The  meaning  of  this  is  tliat,  when  a  regular  settlement  of  the  province 
is  made,  wherever  it  is  found  that  zamindars  or  other  persons  have  held  an  in- 
terest in  the  soil  intermediate  between  the  ryot  and  the  taluqdar,  the  amount 
or  proportion  payable  by  the  intermediate  holder  to  the  taluqdar,  and  the 
net  jama  finally  payable  by  the  taluqdar  to  the  Government,  will  be  fixed  and 
recorded  after  careful  and  detailed  survey  and  inquirv  into  each  case,  and  will 
remain  unchanged  during  the  currency  of  the  settlement,  the  taluqdar  being, 
of  course,  free  to  improve  his  income  and  the  value  of  his  property  by  the 
reclamation  of  wastelands  (unless  in  cases  where  usage  has  given  the  liberty  of 
reclamation  t<^  the  zamindar),  and  by  other  measures  of  which  he  will  receive 
the  full  benefit  at  the  end  of  the  settlement.  Where  leases  (pattas)  are  given 
to  the  subordinate  zamindars,  they  will  be  given  by  the  taluqdar,  not  by  the 
Government. 

5.  This  being  the  position  in  whi(*h  the  taluqdajs  will  be  placed,  they 
cannot,  with  any  show  of  reason,  complain  if  the  Government  takes  effectual 
steps  to  re-establish  and  maintain  in  subordination  to  them  the  former  rights, 
as  those  existed  in  1855,  of  other  persons  whose  connection  with  the  soil  is  in 
manv  cases  more  intimate  and  more  ancient  than  theirs :  and  it  is  obvious  that 
the  only  eflectual  protection  which  tlie  Government  can  extend  to  these  infe- 
rior holders,  is  to  define  and  record  their  rights  and  to  limit  the  demand  of  the 
taluqdar  as  against  such  person  during  the  currency  of  the  settlement  to  the 
amount  fixed  hy  the  Government  as  the  basis  of  its  own  revenue  demand. 

6.  What  the  duration  of  the  settlement  shall  be,  and  what  proportion 
of  the  rent  shall  be  allowed  in  each  case  to  zamindars  and  taluqdars,  are  ques- 
tions to  be  determined  at  the  time  of  settlement. 

The  Governor-General  agrees  in  your  observation  that  it  is  a  bad  principle 
to  create  two  classes  of  recognized  proprietoi-s  in  one  estate,  and  it  is  likely  to 
lead  to  the  alienation  of  a  larger  proportion  of  the  land-revenue  than  if  there 
were  only  one  such  class.     But  whilst  the  taluqdari  tenure,  notwithstanding 
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this  drawback,  is  about  to  be  recognized  and  re-established,  becaa<»e  it  ia 
consonant  with  the  feelings  and  traditions  of  the  whole  people  of  Oudh,  the 
zamindari  tenure  intermediate  between  the  tenures  of  the  taluqdar  and  the 
ryot  is  not  a  new  creation,  and  it  is  a  tenure  which,  in  the  opinion  of  the 
Governor-General,  must  be  protected. 


Second   Schedulk. 
(See  section  4.) 


(1) — Drig  Bejay  Singh,  Rajah  of     Balrampore. 

(2) — Rao  Hardeo  Baksh  Singh,  of  Katiari. 

(3) — Kashi  Parshad,  Taluqdar  of  Sissendi. 

(4) — Jhabbar  Singh,  Zamindar  of  Gopal  Khera. 

(5)— Chandan  Lai,  Zamindar  of  Moraou  (Baiswara). 


LORD  CANNING'S  PROCLAMATION  OF 
15th  march  1858. 


Thk  Army  of  His  Excellency  the  Commaiide]--in-Chief  is  in  possession  of 
Lucknow,  and  the  city  lies  at  the  mercy  of  the  British  Government,  whose 
authority  it  has  for  nine  months  rebelliously  defied  and  resisted. 

This  resistance,  began  by  a  mutinous  soldiery,  has  found  support  from 
the  inhabitants  of  the  city  and  of  the  Province  of  Oudh  at  large.  Manv  who 
owed  their  prosperity  to  the  British  Government,  as  well  as  those^who  believed 
themselves  aggrieved  by  it,  have  joined  in  this  bad  cause,  and  have  ranged 
themselves  with  the  enemies  of  the  State. 

They  have  been  guilty  of  a  great  crime,  and  have  subjected  themselves 
to  a  just  retribution. 

The  capital  of  their  country  is  now  once  more  in  the  hands  of  the  British 
troops. 

From  this  day  it  will  be  held  by  force  which  nothing  can  withstand,  and 
the  authority  of  the  Government  will  be  carried  into  every  corner  of  the 
province. 

The  time,  then,  has  come  at  which  the  Right  Hon'ble  the  Governor- 
General  of  India  deems  it  right  to  make  known  the  mode  in  which  the  British 
Government  will  deal  with  the  taluqdars,  chiefs,  landholders,  of  Oudh,  and 
their  followers. 

The  first  care  of  the  Governor-General  will  be  to  reward  those  who  have 
been  steadfast  in  their  allegiance  at  a  time  when  the  authority  of  the  Govern- 
ment was  partially  overborne,  and  who  have  proved  this  by  the  support  and 
assistance  which  they  have  given  to  British  officers. 

Therefore,  the  Right  Hon'ble  the  Governor-General  hereby  declares,  that 
Drig  Bejay  Singh,  Rajah  of  Balrampur,  Kulwant  Singh,  Rajah  of  Pudnaba, 
Rao  Hurdeo  Bux  Singh,  of  Katiari,  Kashi  Parshad,  Taluqdar  of  Sissendi, 
Jhabbar  Singh,  Zemindar  of  Gopal  Khera,  and  Chandan  Lai,  Zemindar  of 
Moraon  (Baiswara),  are  henceforward  the  sole  hereditary  proprietors  of  the 
land  which  they  held  when  Oudh  came  under  British  rule,  subject  onl}^  to 
such  moderate  assessment  as  may  be  imposed  upon  them,  and  that  these 
loyal  men  will  be  further  rewarded  in  such  manner  and  to  such  extent  as, 
upon  consideration  of  their  merits  and  their  position,  the  Governor-General 
shall  determine. 

[See  Hurpurshad  v.  Sheo  Dayal,  L.  R.,  3  I.  A.,  259,  as  to  the  effect  of  this  paragraph  of 
the  Proclamation.] 
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A  proportionate  measure  of  reward  and  honour,  according  to  their  deserts, 
will  be  conferred  upon  others  in  whose  favour  like  claims  may  be  established 
to  the  satisfaction  of  the  Government. 

The  Governor-General  further  proclaims  to  the  people  of  Oudh,  that, 
with  the  above-mentioned  exceptions,  the  proprietary  right  in  the  soil  of  the 
province  is  confiscated  to  the  British  Government,  which  will  dispose  of 
that  right  in  such  manner  as  to  it  may  seem  fitting. 

To  those  taluqdars,  chiefs,  landholders,  with  their  followers,  who  shall 
make  immediate  submission  to  the  Chief  Commissioner  of  Oudh,  surrender- 
ing their  arms,  and  obeying  his  orders,  the  Right  Hon'ble  the  Governor- 
General  promises  that  their  lives  and  honour  shall  be  safe,  provided  that 
their  hands  are  not  stained  with  English  blood  murderously  shed.  But  as 
regards  any  further  indulgence  which  may  be  extended  to  them,  and  the 
condition  in  which  they  may  hereafter  be  placed,  they  must  throw  them- 
selves upon  the  justice  and  mercy  of  the  British  Government. 

To  those  amongst  them  who  shall  promptly  come  forward  and  give  to 
the  Chief  Commissioner  their  support  in  the  restoration  of  peace  and  order, 
this  indulgence  will  be  large,  and  the  Governor-General  will  be  ready  to  view 
liberally  the  claims  which  they  may  thus  acquire  to  a  restitution  of  their 
former  rights. 

As   participation  in  the  murder  of   English  men  or   English   women  will 

exclude   those    who    are  guilty  of  it  from  all  mercy,    so  will   those  who  have 

protected  English  lives  be  specially  entitled  to  consideration  and  leniency. 

The  effect  of  the  Proclamation  was  to  divest  all  the  landed  property  from  the  proprietors 
in  Oudh,  and  to  transfer  it  to,  and  vest  it  in,  the  British  Government;  conseiiuently,  all 
who,  since  that  date,  claim  title  to  such  property,  must  claim  through  the  Government — 
Nawab  Mulkar  Jahan  Sahibu  v.  Deputy  Commissioner  of  Luchww,  L.  R.,  6  I.  A.,  63  ;  see 
Mirza  Jehans  Kadr  Bahadur  v.  Nawab  Afsur  Balm  Begum,  ib.,  7L\ 


ACT  No.  X  OF  1885. 


Passed  by  the  Goveknor-General  of  India  in  Council. 

(Received  the  assent  of  the  Governor-General  on  the  I2th  June,  1885.) 

An  Act  to  amend  the  Oudh  Estates  Act,  1869. 

Whereas  it  is  expedient  to  amend  the  Oudh  Estates  Act,  1869  ;  It  is 
1  of  1869.  hereby  enacted  as  follows  : — 

1.     Subject  to  the  saving  in  section  2  of  this  Act,  for   the  definition  of 

Amendment  of  defi-     "registered"  in  section  2  of   the  said  Act  there  shall 

nition  of  "registered^     be  deemed  to  have  been  substituted  from  the  date  of 

1869.  the  passing  of  the  said  Act  the   following  definition, 

namely  : — 
'Registered."  "  '  Registered'  means— 

"(a)  in  the  case  of  a  Will,  registered  according  to  the  law  for  the  time 
being  in  force  relating  to  the  registration  of  assurances,  or  deposited  with  a 
Registrar  according  to  the  Law  for  the  time  being  in  force  relating  to  the 
deposit  of  wills  ;  and 

"  (6)  in  the  case  of  any  other  instrument,  registered  according  to  the 
law  for  the  time  being  in  force,  relating  to  the  registration  of  assurances." 

Saving  .of  certain  2.     Nothing  in  section  1  shall  affect  any  will— 

(a)  declare  by  a  judicial  decision  pronounced  before  the  passing  of 
this  Act  to  be  invalid  on  the  ground  that  it  was  not  registered  in 
accordance  with  the  provisions  of  the  said  Act,  or 

(h)  of  which  the  validity  is  at  the  time  of  the  passing  of  this  Act  being 
questioned  on  that  ground  in  a  suit  commenced  before  the  twentv-third  day 
of  October,  1884. 


PREFACE  TO  HINDU  WILLS  ACT. 


Act  XXI  of  1870.  (Hindu  Wills  Act.)— This  Act  after  reciting  that  it 
was  expedient  to  provide  rules  for  the  execution,  attestation,  revocation, 
renewal,  interpretation  and  probate  of  the  wills  of  Hindus,  Jains,  Sikhs  and 
Buddhists  in  the  territories  subject  to  the  Lieutenant-Governor  of  Bengal  and 
in  the  towns  of  Madras  and  Bombay,  applied  certain  sections  of  the  Indian 
Succession  Act  to  — 

(a)  Wills  and  codicils  made  on  and  after  the  1st  September  1870,  within 
the  territories  aforesaid. 

(6)  Wills,  etc.,  made  outside  those  territories  so  far  as  they  related  to 
immoveable  property  situate  within  those  territories. 

The  Act  has  been  declared  in  force  under  section  3,  Act  XIV  of  1874, 
in — 

Hazaribagh,  Lohardaga  and 
Manbhura  and  Pergunnahs 
Dhalbhum  and  Kolhan  in 
the  district  of  Singubhum  ...   Gazette  of  India,  1881,  Part  I,  p.  504. 

Sonthal  Pergunnahs  by  Regu- 
lation III  of  1872  ...  Bengal  Code  Vol.  I,  1889,  ^.  605. 

It  has  been  amended  by  Act  V  of  1881  and  Act  XI  of  1891. 

The  objects  and  reasons  will  be  found  published  in  the  Gazette  of  India, 
1869,  Part  V,  page  32,  and  it  appears  therefrom  that  when  the  Succession  Act 
of  1865  was  under  consideration,  it  was  proposed  to  extend  to  the  Natives 
of  India  the  testamentary  portion  of  that  measure,  but  sufficient  information 
was  not  then  before  the  Council  to  justify  an  immediate  extension.  Doubts 
were  also  entertained  as  to  how  far  it  would  be  politic  to  inferfere  with  the  ! 
power  to  make  oral  wills  which  Mahomedans  have  always  possessed.  A 
clause  was,  therefore,  introduced  in  the  Indian  Succession  Act  excluding 
Hindus,  Mahomedans,  and  Buddhists  from  the  operation  of  the  Act  in 
question. 

The  Government  thereafter  apparently  issued  circulars  and  received 
replies,  and  the  general  results  may  be  summarised  as  follows  : — 

(a)     That  the  practice  of  making  nuncupative  wills  should  be  abolished 
and  the  provisions  of  the  Indian  Succession  Act  as  to  execution  of  wills,  etc. 
should  be  adopted  in  the  case  not  only  of   Hindus  but  also  of   Mahomedans^ 

(?))     That  marriage  should  not  revoke  a  will. 

(c)  That  it  was  inexpedient  to  impose  in  the  case  of  Natives  of  India 
any  restriction  on  the  exercise  of  testamentary  power  in  favour  of  religious 
OT  charitable  uses  or  for  the  creation  of  perpetuities. 
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(d)  That  the  provisions  of  the  Succession  Act  as  to  the  interpretation 
of  wills  should,  with  some  few  exceptions,  be  adopted. 

(e)  That  probate  should  be  made  compulsory  and  the  provisions  of  the 
Succession  Act  as  to  administration  with  will  annexed  should  be  extended 
with  some  slight  modifications. 

The  primary  object  was  to  preclude  the  fraud  and  perjury  which  were 
notoriously  encouraged  by  the  absence  of  restriction  on  the  making  of  nuncu- 
pative testaments  and  to  prevent  the  evils  arising  from  the  non-requirement 
of  probate  of  Native  wills  and  from  the  prevailing  uncertainty  as  to  the 
character  and  powers  of  Native  executors. 

The  Bill  only  applied  to  Hindus  and  Buddhists  inasmuch  as  the  Mahom- 
edans  already  had  an  elaborate  system  of  testamentary  law  whicli  they 
regarded  as  of  divine  origin. 

The  Bill  too  was  confined  in  its  operation  to  the  Presidency  towns. 
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THE  HINDU  \^ILLS  ACT, 

No.  XXI  OF  1870. 


An  Act  to  regulate  the  Wills  of  Hindus,  Jainas,  Sikhs,  and  Buddhists  in  the 
Lower  Provinces  of  Bengal  and  in  the  Towns  of  Madras  and  Bombay. 

Whereas  it  is  expedient  to  provide  rules  for  the  execution,  attestation, 

revocation,  revival,  interpretation,  and  probate  of  the 

ream    e.  ^-^j^  ^£  Hindus,   Jainas,  Sikhs  and  Buddhists  in  the 

territories  subject  to  the  Lieutenant-Governor  of  Bengal  and  in  the  towns  of 

Madras  and  Bombay;  It  is  hereby  enacted  as  follows  : — 

cshorf  title  1-     This  Act  may  be  called   "The  Hindu  Wills 

Short  title.  ^^^^    ^g^^„ 

2.  The  following  portions  of  the  Indian  Succession  Act,  1865,  namely, 
Certain  portions  of  sections  46,  48,  49,  50,  51,  55  and  57  to  77  (both  in- 
fdt?wms^of  mndus,  elusive),  sections  82,  83.  85,  88  to  103  (both  inclusive), 
i^dmits!^^^'  ^"*^  sections  106  to  177  (both  inclusive)  [and  section  187], 
shall,  notwithstanding  anything  contained  in  section  .331  of  the  said  Act, 
apply — 

[a)  to  all  wills  and  codicils  made  by  any  Hindu,  Jaina,  Sikh,  or  Buddhist 

on  or  after  the  first  day  of   September  one  thousand 
Bxten    o       c  .  eight  hundred  and  seventy,  within  the  said  territories, 

or  the  local  limits  of  the  ordinary  original  civil  jurisdiction  of  the  High  Courts 
of  Judicature  at  Madras  and  Bombay  ;  and 

(b)  to  all  such  wills  and  codicils  made  outside  those  territories  and 
limits,  so  far  as  relates  to  immoveable  property  situated  within  those  terri- 
tories or  limits. 

Tliis  section  is  here  printed    as    altered    by  s.   154  of    the  Probate  and    Administration 
Act  (V  of  1881). 

S.  2  was  originally  as  follows  : — 

2.     The  following  portions  of  the  Indian  Succession  Act,  1865,  namely, — 
Sections    forty-six,    forty-eight,    forty-nine,  fifty,  fifty-one,    fifty-five,  and  fifty-seven   to 
Certain  portion  of  Succes-     seventy-seven  (both  inclusive),    sectioiis  eighty-two,    eighty-three, 
sion  Act  extended  to  wills  of     eighty-five,    eighty -eight    to  one  hundred  and    three  (both    inclu- 
Hindus,   Jainas,   Sikhs    and     sive),  sections  one  liundred  and  six  to  one  hundred  and  seventy-seven 
Buddhists.  (both    inclusive),  sections  one  hundred  and  seventy-nine,   to    one 

hundred  and  eighty-nine  (both  inclusive),  sections  one  hundred  and  ninety  to  one  hundred 
and  ninety-nine  (both  inclusive),  so  much  of  Parts  XXX  and  XXXI  as  relates  to  grants 
of  probate  and  letters  of  administration  with  the  will  annexed  and  parts  XXXIII  to  XL 
(both  inclusive)  so  far  as  they  relate  to   an    executor   and   an    administrator  with   the   will 
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annexed  shall,  notwithstanding  anything  contained  in  section  three  hundred  and  thirty-one 
of  the  said  Act,  apply — 

(a)  to  all  wills  and  codicils  made  by  any  Hindu,  Jaina,  Sikh  or  Buddhist,  on  or  after  the 
„        t   f  A  t  ^''^^  ^^^  °^  September  one  thousand  eight  hundred  and  seventy 

^x  en  o     ct.  within    the  said    territories,    or  the    local   limits    of    the  ordinary 

original  civil  jurisdiction  of  tlie  High  Courts  of  Judicature  at  Madras  and  Bombay;  and 

{b)  to  all  such  wills  and  codicils  made  outside  those  territories  and  limits,  so  far  as  relates 
to  immovable  property  situate  within  those  territories  or  limits. 

The  only  powers  conferred  on  Mofussil  Courts  in  Bengal  being  in  respect  of  wills  made  on 
or  after  the  first  day  of  September  1870,  probate  of  a  will  made  by  a  Hindu,  prior  to  that  date 
could  not,  it  was  held,  under  this  Act,  be  granted  by  a  Mofussil  District  Court — Luchmun 
Bharti  v.  Dakharan  Bharti,  6  C.  L.  R.,  138. 

But  in  later  cases  it  has  been  held  that  since  the  passing  of  the  Probate  and  Administra- 
tion Act  that  District  Courts  have  jurisdiction  to  grant  applications  for  probate  in  respect 
of  the  wills  of  Hindus  made  before  the  first  September  1870 — Krishna  Kinker  Roy  v.  Rai 
Mohun  Roy,  I.  L.  R.,  14  Cal.,  37  ;  Krishna  Kinker  Roy  v.  Patichuram  Mnndul,  1.  L.  R.,  17 
Cal.,  372. 

The  Probate  and  Administration  Act  (V  of  1881),  which  now  applies  in  the  case  of  every 
Hindu,  Mohammadau,  Buddhist,  and  person  exempted  under  s.  332  of  the  Indian  Succession 
Act,  dying  before,  on,  or  after  the  1st  of  April,  1881,  provides,  that  except  in  cases  to  which  the 
Act  (Hindu  Wills  Act)  applies,  no  Court  in  any  local  area  beyond  the  limits  of  the  towns  of  Cal- 
cutta, Madras  and  Bombay,  and  the  territories  for  the  time  being  administered  by  the  Chief 
Commissioner  of  British  Burmah,  and  no  High  Court  in  Exercise  of  the  current  jurisdiction 
over  such  local  area  conferred  by  that  Act  (the  Probate  and  Administration  Act)  shall  receive 
applications  for  probate  or  letters  of  administration  until  the  Local  (Jovernment  has,  with 
the  previous  sanction  of  the  Governor-(Teneral  in  Council,  by  a  notification  in  the  official 
Gazette,  authorized  it  so  to  do — Act  v  of  1881,  s.  2. 

The  power  of  a  Hindu  before  the  Hindu  Wills  Act  to  make  a  testamentary  disposition  of 
whatever  was  his  absolute  property,  was  clearly  established.  See  Narottam  Juggivan  v.  NaT- 
sandas  Hurikisandctss,  3  Bom.  H.  C.  R.,  t) ;  Mulraz  Liichmia  v.  Chalekany  Vencata  Rama. 
2  Moore's  I.  A.,  54  ;  Nagalutchmee  Ummal  v.  Go poo  Nardarjee  Chetty,  6  Moore's  I.  A.,  309  ; 
Baboo  Beer  Pertab  Sahee  v.  Maharaja  Rajendar  Pertab  Sahee,  12  Moore's  I.  A.,  1.  And 
before  the  Hindu  Wills  Act  no  particular  formalities  were  re(|uired  in  the  execution  or 
attestation  of  Hindu  Wills — VirMyak  Narayan  Jog  v.  Govindrav  Chitaman  Jog,  7  Bom.  H.  C. 
R.,  224  ;  Mancherji  Ptstonji  v.  Narayan  Lukshumanji,  1  Bom.  H.  C.  R.,  77  ;  Crinivas  Animal 
V.  Vijagammal,  2  Mad.  H.  C.  R..  37.  So  that,  before  that  Act,  a  Hindu  might  have  made  a 
nuncupative  will  of  either  immovable  or  movable  property — Crinivas  Arnmal  v.  Vijayam- 
mal,  2  Mad.  H.  C.  R.,  37. 

In  Bombay,  it  was  held,  that  a  nuncupative  will  made  in  1871,  after  the  Hindu  Wills 
Act  came  in  force,  by  a  Hindu  outside  tlie  limits  of  ordinary  original  jurisdiction  of  the  High 
Court  of  Bombay  and  not  dealing  with  any  immovable  property  to  which  this  Act  applies, 
was  \aAk\—Bhagva7i  Dullabh  v.  Kola  Shankar,  I.  L.  R.,  1  Bom.,  641. 

A  will  by  a  Hindu  executed  before  the  1st  September  1870  was  iield  in  Bombay  not  to  be 
invalid,  because  his  signature  was  not  attested — Radhahai  v.  Gonesh  Tutya  Gholap,  I.  L.  R.,  3 
Bom.,  7  ;  Mancharji  Pestonji  v.  Narayan  Lukshumanji,  1  Bom.  H.  C.  R.,  77. 

So,  before  the  Hindu  Wills  Act,  the  will  of  a  Hindu  might  be  revoked  by  a  parol,  and  where 
definite  authority  was  given  by  him  to  destroy  tiie  will  with  the  intention  of  revoking  it,  that 
was  in  law  a  sufficient  revocation,  although  the  instrument  \sas  not  in  fact  destroyed — Maha- 
rajah Pertab  Naraiti  Singh  v.  Maharanee  Suhhao  Koer,  I.  L.  R.,  3  Cal.,  (P.  C),  020;  (s.  c.),  1 
C.  L.  R.,  113. 

See  also  Aluang  Gamonjari  v.  Sonamoni  Dabee,  I.  L.  R.,  8  Cal.,  G37  ;  Cally  A'ath  y. 
Chowdry  v.     Chunder  N.  Chowdry,  I.  L.  R.,  8  Cal.,  213. 

See  also  cases  under  s.  46,  48,  49,  50,  51,  55-57  to  77  (inclusive),  and  s.  82,  83,  85,  88  to  103 
(inclusive),  and  s.  106  to  177  of  Act  X  of  18G5. 

„  3.     Provided   that   marriage  shall  not   revoke  any 

Provisos.  ,       .,,  T     1 

such  will  or  codicil  : 

And  that  nothing  herein  contained  shall  authorize  a  testator  to  bequeath 
property  which  he  could  not  have  alienated  inter  vivos,  or  to  deprive  any 
persons  of  any  right  of  maintenance,  of  which,  but  for  section  2  of  this  Act, 
he  could  not  deprive  them  by  will  : 
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{And  that  nothing  herein  contained  shall  vest  in  the  executor  or  administrator  with  the  icill 
annexed  of  a  deceased  person  any  property  which  such  person  could  not  have  aliinated  inter 
vivos.— Repealed  by  s.  154  of  Act  V.  of  1881.] 

And  that  nothing  herein  contained  shall  affect  any  law  of  adoption  or 
intestate  succession  : 

And  that  nothing  herein  contained  shall  authorize  any  Hindu,  Jaina,  Sikh, 
or  Buddhist  to  create  in  property  any  interest  which  he  could  not  have  created 
before  the  first  day  of  September  one  thousand  eight  hundred  and  seventy. 

As  regards  the  words  ' '  to  create  any  interest' '  appearing  in  this  section, 

see  the  following  cases — 

Aluangamonjaree  Dahee  v.  Sonamoni  Dabee,  I.  L.  B.,  8  Cal.,  637  ;  Callynath  N.  Chmvdry 
V,  Chnnder  N.  Chowdry,  I.  L.  R.,  8  Cal.,  388  ;  Bhobafarini  Debya  v.  Pearylall  Sanyal,  I.  L. 
R.,  24  Cal.,  650  ;   1  C.  W.  N.,  585. 

As  regards  the  rule  that  the  person  capable  of  taking  under  a  will  must 
be  such  as  could  take  a  gift  '%nter  vivos,'"  see  the  following  cases  in  addition 
to  those  hereinafter  mentioned. 

Jitu  Lai  Mahta  v.  Binda  Bibi,  I.  L.  R.,  16  Cal.,  549  ;  Kumar  T.  Roy  v.  Kumar  S.  Shika- 
rcswar,  I.  L.  R.,  9  Cal.,  952  ;  Chundi  Churn  Barua  v.  Bani  Sidhesivari  Dabi,  I.  L.  R.,  16  Cal., 
71  ;  S.  Kristoomoney  Dassi  \.  M.  Narindro  Krishna,  1. 1,.  F^.,  IQ  Cal.,  3S^;  L.  R.,  161.  A.,  29; 
Anandrao  Vinayak  v.  Administrator-General,  Bombay,  I.  L.  R.,  20  Bom.,  450 ;  Bai 
Motivahoo  v.  Bai  Mamoobai,  I.  L.  R.,  21  Bom..  709  ;  L.  R.,  I.  A.  24,  93  ;  Upendra  Lnll 
Bnral  v.  Hem  Ch.  Boral,  I.  L.  R.,  25  Cal.,  405  ;  2  C.  W.  N.,  295  ;  Goswatm  Shri  Girdharji  v. 
Madhowdas  Frernji,  I.  L.  R.,  17  Bom.,  017  ;  Javerbai  v.  Kablibhai,  I.  L.  R.,  16  Bom., 
492  ;  Tribhumndas  Ruttonji  Mod)/  v.  Gawjadar  Tricumji,  I.  L.  R.,  18  Bom.,  7  ;  Sookhmoy 
Chunder  Das  v.  S.  Monohurry  Dasi,  I.  L.  R.,  11  Cal.,  684  ;  L.  R.,  12  I.  A.,  103;  Raikishori 
Dasi  V.  Dabendranath  Sircar,  I.  L.  R.,  15  Cal..  409;  L.  R.,  15  I.  A.,  37  ;  Vullubhdas  Dawadhar 
V.  Thucker  Gordhandas  Damadhar,  1.  L.  R.,  14  Bom.,  360;  Rajendcr  Duit  v.  Shatn  Ghand 
Mitter,  I.  L.  R.,  6  Cal.,  106 ;  Dwarkanath  Bysack  v.  Burroda  P.  Bysack,  I.  L.  R.,  4  Cal., 
443 :  Amrito  Lall  Dutt  v.  Surnomoyi  Dassi,  I.  L.  R.,  24  Cal.,  589  ;  1  C.  W.  N.,  345  :  I.  L. 
R.,  27  Cal.,  996;  Jogemmr  Naralii  Deo  v.  Ram  Churn  Dutt,  I.  L.  R..  23  Cal.,  670;  L. 
R.,  23  I.  A.,  37. 

In  cases  to  which  the  Indian  Succession  Act  applies,  every  will,  except  a  will  made  in  tlio 
exercise  of  a  power  of  appointment,  wlien  the  property  over  which  tlie  power  of  appointment 
is  exercised,  would  not,  in  default  of  such  appointment,  pas?  to  the  executor  or  administrator 
of  the  testator,  or  to  the  person  entitled  in  case  of  intestacy,  is  revoked  by  marriage — ^ct 
X  of  1865,  s.  56 

The  second  proviso  to  this  section  is  in  accordance  with  the  principle  of  the  decision  of 
the  Judicial  Committee  of  the  Piivy  Council  in  the  case  of  So»atun  Bysack  v.  SreemutUy 
Jiiggutsoondree  Dassee  (8  Moore's  I.  A.,  66),  where  it  was  laid  down  that  the  extent  of  the 
power  of  disposition  of  a  Hindu  testator  is  to  be  regulated  by  Hindu  law.  It  was  also  held 
in  that  case,  that  a  Hindu  could  not,  by  his  will,  interfere  with  his  widow's  right  to  main- 
tenance. As  to  the  persons  who  are  entitled  to  maintenance,  see  Mayne's  Hindu  Law, 
§§  374-5,  et  seq. 

In  the  case  of  Tagore  v.  Tagore  (9  B.  L.  R.,  377),  the  Judicial  Committee,  without 
deciding  how  far  the  testamentary  power  as  to  ancestral  property  could  supersede  the  claim 
of  a  son  to  maintenance,  considered  that  the  claimant  in  that  case  had  received  an  adequate 
maintenance. 

Where  a  testator  disinherits  his  son,  it  was  held  that  it  was  not  necessary  that  there 
should  bean  express  declaration  of  the  testator's  desire  or  intention  to  disinherit  his 
sons  if  there  is  an  actual  gift  to  some  other  persons  in  clear  and  unequivocal  terms — Prosonno 
Coomar  Ghose  v.  Turracknath  Sircar,  10  B.  L.  R.,  267,  dissenting  from  the  case  of  Rooplall 
Khettry  v.  Mohima  Churn  Roy,  10  B.  L.  R.,  371.  In  these  cases  the  wills  were  executed 
before  the  Hindii  Wills  Act  came  into  operation — See  Soorjeemoney  Dassee  v.  Denobttndo 
Mullick,   6  Moore's  I.  A.,  526. 

"  It  has  been  often  ruled  in  the  Supreme  Court  that  a  Hindu  may  dispose  by  will  of  prop" 
erty  wholly  acquired  by  his  own  exertions,  and  also  of  separate  property  acquired  by 
partition  of  family  property  or  by  the  non-existence,  or,  if  any  did  ever  exist,  the  extinction 
of  co-parceners  or  joint  tenants,  and  no  distinction,  of  which  I  am  aware,  has  ever  been  taken 
between  it  and  self-acquired  property  either   in  point  of  descent  or  of   alienability.     On  the 
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otlier  hand,  it  has  often  been  held  there,  that  he  cauuot  dispose  by  will  of  undivided  family 
property  or  of  any  share  therein  so  long  as  that  share  remains  unsevered  from  the  family 
stock  " — Mayne,  §  348  [see  Oangadhar  v.  Ramana,  3  Bom.  H.  C.  R.  (A.  C),  66;  Adarum 
Sitaram  \.  Ram  Pundnjl,\l  Bom.  H.  C.  R.,  76].  Mr.  Mayne  goes  onto  say:  "The  result 
apparently  would  be,  that  the  right  of  devise  is  co-extensive  with  that  of  alienation,  except 
where,  in  an  undivided  family,  the  right  of  devise  conflicts  with  the  law  of  survivorship,  in 
wliich  case  the  former  gives  way' ' — Hindu  law,  §  349  ;  see  Beer  Pertab  Sahee  v.  Maharajah 
Rajinider  Pertab,  12  Moore's  I.  A.,  1. 

A  Hindu  by  his  will  cannot  institute  a  course  of  succession  unknown  to  the  Hindu  law 
(Tagore  v.  Tagore,  9  B.  L.  R.,  377  ;  Kristoromoni  Daai  v.  Narendro  Krifhnn,  I.  L.  R.,  16  Cal., 
383),  and  in  conferring  successive  estates  the  rule  is  that  an  estate  of  inlieritance  must  be  such 
a  one  as  is  known  to  the  Hindu  law  which,  for  instance,  an  Englisli  estate- tail  is  not — Ibid. 

It  is  competent  to  a  Hindu  testator  to  provide  for  the  defeasance  of  a  prior  absolute  estate 
contingently  upon  the  happening  of  a  future  event,  but  an  important  part  of  the  rule  relating 
thereto  is,  first,  the  event  must  be  one  which  will  happen  if  at  all,  at  latest  immediately 
upon  the  close  of  a  life  in  being  at  the  time  of  the  gift  {Soorjuemony  Dassca  \.  Dinobundoo 
Mnllick.  9  Moore's  I.  A.,  123)  :  secondly,  that  a  defeasance  by  way  of  gift  over  must  be  in 
favor  of  some  person  in  existence  at  the  tiuie  of  the  gift — Tagore  v.  Tagore,  9  B.  L.  R.,  377  ; 
Krisloronwni  Daii  v.  Narendro  Kri-ihna,  I.  L.  R.,  16  Cal.,  383. 

The  third  proviso  to  this  section  (printed  in  italics)  has  been  repealed  by  s.  154  of  the 
Probate  and  Administration  Act  (V  of  1881).  And  now.  by  s.  4  of  that  Act,  in  cases  to  which 
that  Act  applies,  ' '  the  executor  or  administrator,  as  the  case  may  be,  of  a  deceased  person 
is  his  legal  representative  for  all  purposes,  and  all  the  property  of  the  deceased  person  vests 
in  him  as  such.  But  nothing  herein  contained  shall  vest  in  an  executor  or  administrator 
any  property  of  a  deceased  person  which  would  otherwise  have  passed  by  survivorship  to  some 
other  person."  The  first  part  of  the  section  just  quoted,  it  will  be  observed,  is  taken  from 
s.  179  of  the  Indian  .Succession  Act. 

As  to  the  last  proviso  to  this  section,  see  the  cases  cited  in  the  notes  to  s.  99  of  the 
Indian  Succession  Act,  ante. 

.'^.11  estates  of  inheritance  created  by  gift  or  will,  so  far  as  they  are  inconsistent  with 
tiie  general  law  of  inheritance,  are  void  as  such — Soorjeemoney  Dosnee  v.  Denobnndhoo 
Mnllkk,  6  Moore's  I.  A.,  52. 

See  notes  to  s.  46  of  the  Indian  Succession  Act,  as  to  the  power  of  a  Hindu  widow  to 
dispose  by  will  of  accumulations  in  her  hands  at  the  time  of  her  death. 

4.  On  and  from  tliat  day,  section  2  of  Bengal  Regulation  V  of  1799  shall 
Partial  r  e  p  e  a  1  of     ^^  repealed  SO  far  as  relates  to  the  executors  of  persons 

Benprai  Regulation  V     who    are    not  Mohammadans,  but  are  subiect  to  the 

of  1799,  section  2.  •      •    j-    j.-  r  t\-  i.  ■   ^     A        j.     •        j.-l     \.       -j.     • 

jurisdiction   oi    a    District    Court    in    the    territories 
subject  to  the  Lieutenant-Governor  of  Bengal. 

As  to  provisions  of  this  Regulation,  see  preface  to  Probate  and  Administration  Act  by 
A.  Kinnej'. 

5.  Nothing    contained    in    this  Act  shall  affect  the  riglits,  duties  and 

^     privileges  of    the     Administrators-General  of  Bengal, 
Saving  of  rights  of      t^,    ,      «^        ,   -p,        ,  .      ,  ^     ' 

Administrator-     Madras  and  Bombay,  respectively. 

General. 

See  Act  II  of  1874  and  notes  to  section  31  of  that  Act.  See  also  s.  149,>Act  V  of  1881, 
and  notes  to  that  section. 

6.  In  this  Act  and  in  the  said  sections  and  parts  of  the  Indian  Succes- 
interpretation-  ^^^^  ^^^^  ^^^  words  defined  in  section  3  of  the  same  Act 

clause.  shall,   unless  there  be  something  repugnant  in  the  sub- 

ject or  context,  be  deemed  to  have  the  same  meaning  as  the  said  section  3  has 
attached  to  such  words  respectively  : 

And  in  applying  sections  62,  63,  92,  96,  98,  99,  100,  101,  102  and  103  of 
the  said  Succession  Act  to  wills  and  codicils  made  under  this  Act,  the  words, 
'  son,'  '  sons,'  '  child,'  and  '  children,'  shall  be  deemed  to  include  an  adopted 
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child  ;  and  the  word  '  grand-children,'  shall  he  deemed  to  include  the  children, 
whether  adopted  or  natural  born,  of  a  child,  whether  adopted  or  natural 
born;  and  the  expression  '  daughter-in-law  '  shall  be  deemed  to  include  the 
wife  of  an  adopted  son. 

This  sfcction  is  here  printed  as  altered  by  s.  154  of  the  Probate  and  Administration  Act 
(V  of  1881),  post.  Prior  to  that  Act,  s.  182  of  the  Indian  Succession  Act  was  also  to  be  inter- 
preted according  to  the  provisions  of  this  section.  The  last  paragraph  of  this  section,  as  it 
originally  stood,  has  been  repealed. 

In  order  to  make  a  gift  under  a  will  good  by  Hindu  law,  the  donee,  except  in  the  case  of 
an  adopted  child  or  a  child  en  tvntre  sa  mere,  must  be  a  person  in  existence  capable  of  taking 
at  the  time  when  the  gift  takes  efEect.  A  child  adopted  after  a  man's  death  in  pursuance  of 
a  power  given  by  him,  is  in  contemplation  of  law  begotten  by  him — Tagore  v.  Tagore,  9 
B.  L.  R.,  377. 

S.  87  of  Act  X  of  1865  provides  that  the  words  expressing  relationship  denote  only 
legitimate  relations,  as  failing  such,  relations  reputed  legitimate,  and  this  section  has  not 
been  applied  to  Hindus. 


PREFACE  TO  ACT  No.  XIII  of  1875. 


This  Act  was  passed  for  the  purpose  of  amending  the  Succession  Act  and 
Court  Fees  Act.  For  the  Statement  of  Objects  and  Reasons,  see  Gazette  of 
India,  1874,  Pt.  V,  p.  246.  For  the  Report  of  the  Select  Committee,  see 
Gazette  of  India,  1875,  Part  V,  p.  43,  and  for  the  proceedings  in  Council,  see 
Gazette  of  India,  1874,  supplement,  pp.  1871-1981,  and  1875,  supplement, 
p.  435. 

This  Act  has  been  declared  by  Notification  under  section  3  (a).  Act  XIV 
of  1874,  in  the  following : — 

Districts  of  Hazaiibagh,   Lohaidaga     and  Manbhum  and  Pargana    Dbalbhuni  and   the 
Kolhan  in  the  district  of  Singhbhum — Gazette  of  India,  1881,   Pt.  I,  p.  504. 

North-Western  Provinces  Tarai — Gazette  of  India,  1876,  Pt.  I,  p.  515. 

It  has  been  declared  in  force  in — 

Upper  Burma    generally  (except  Shan  States),  by  the  tirst  part  and  second    schedule 
of  Upper  Burma  Laws  Act,  1886  (XX  of  1886). 

The   Sonthal   Parganas   by  Sonthal   Parganas  Settlement   Regulation  III  of  1872,  as 
amended  by     Regulation  III  of  1886. 

This  Act  added  proviso  to  sec.  242,  Act  X  of  1865,  and  also  added  seep. 
242A.-246-277A. 


ACT  NO,  XIII  OF  1875- 


An  Act  to  amend  the  law  relating  to  Probates  and  Letters  of  Administration. 

Whereas,  under  the  Indian  Succession  Act.  1865,  the  effect  of  an  un- 
limited  grant  of  probate  or  letters  of  administration 
made  by  any  Court  in  British  India  is  confined  to  the 
province  in  which  such  grant  is  made  :  And  whereas  it  is  expedient  to  extend 
over  British  India  the  effect  of  such  grants  when  made  by  a  High  Court  :  And 
whereas  it  is  also  expedient  to  amend  the  Court  Fees  Act,  1870,  as  to  probates, 
letters  of  administration,  and  certificates  of  administration  :  It  is  hereby 
enacted  as  follows  : — 

1.     \To  section  3  of  the  Indian  Succession  Act,  1865,  the  following  words 

Addition  to  Act  No  X     ^^^^'^^   ^^  added    (namely): — ''and  for  the   purposes   of 
of  1865.  section  3.        sections  242,  242A,  246A,  and  277A,   shall  include  the 
Court  of  the  Recorder  of  Rangoon.^ ^] 

This  section  has  beon  repealed   bj'  Act  XII  of  ISOl,  Schcd.  T,  Part  I. 

*2.     To    section   242  of    the  Indian    Succession 

'^Jf^ises' sect'ii)n^42.^     -^^^'     1^^'^'    *^®    following    proviso    shall    be    added 

(namely)  : — 

"Provided  that    probates  and  letters  of  administration  granted  by  a 
•    •    d     High  Court  after  the  first  day   of    April,   1875,  shall 
probates.  &c.,  granted     unless  otherwise  directed  by  the  grant,  have  like  effect 
by  High  Court.  throughout  the  whole  of  British  India. ' ' 

See  notes     to  s.  242  of  the  Indian  Succession  Act,  ante. 

This  section  does  not  apply  to  grants  of  administration  to  an  Administrator-General — 
In  the  Goods:  ol  Bew/^on,  4  C.  L.  R.,  42  (s.  c.),  I.  L.  R.,  4  Cal.,  770. 

This  Act  does  not  empower  a  Judge  of  the  High  Court  to  grant  a  limited  ju-obate  extend- 
ing to  goods  in  another  jn-ovince,  after  an  unlimited  grant  has  already  been  made  before 
the  Act  passed  extending  only  to  goods  in  the  province  of  Bengal — In  the  goods  of  iShama 
Churn  Mulirk,  24  W.  R.,  206;"  (s.  c),  I.  L.  R.,  1  Cal.,  52. 

Addition  to  Act  No.  X  *3      The  following  Section  shall  be  inserted  after 

of  1865.  .^.j^g  ^g^-^  proviso  (namely)  : — 

*  The  expression  "High  Courf'inss.  2  and  3  of  Act  XIII  of  1875  shall  mean  and  be 
deemed  to  liave  always  meant — 

(a)  a  High  Court  for  tlie  time  being  established  under  24  and  25  Vict.,  c.  104  ; 

(b)  the  Chief  Court  of  the  Piuijab  T 

(c)  the  Court  of  the  Recorder  of  Rangoon — Act  II  of  1877,  section  1. 

S.  2  of  Act  II  of  1877,  which  provided  that  nothing  in  that  Act  shall  be  deemed  to 
affect  the  validity  of  any  grant  of  probate  or  letters  of  administration  with  effect  tliroughout 
the  whole  of  British  India  heretofore  made  by  any  Court  other  than  tlie  Courts  specified  iu  s. 
1,  has  been  repealed  by  .Act  XII  of  1890,  Sched.  l".  Part  I. 
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"  242A.     Whenever  a  grant  of  probate  or  letters  of    administration  is 
Transmission  of  cer-     made  by  a  High  Court  with  such  effect  as  last  afore- 
JrSnS  pfoWi'te^X*     said,  the  Registrar  or  such  other  officer  as  the  High 
to  other  courts.  Court  making  the  grant  appoints  in  this  behalf  shall 

send  to  each    of    the    other    High    Courts    a    certificate   to    the    following 
effect : — 

1.  .4.  B.,  Registrar  [or  as  the  case  maij  he]  of  the  High  Court  of  Judicature 
at  ,  [or  as  the  case  may  be],  hereby  certify  that,  on  the 

day  of  187  ,  the  High  Court  of  Judicature  at 

[or  as  the  case  mai/  be]  granted  probate  of  the  will  [or  letters  of  administration 
of  the  estate]  of  C.  D.,  late  of  ,  deceased,  to  E.  F., 

of  ,  and  G.  H.,  oi  ,  and  that  such  probate 

[or  letters]  has  [or  have]  effect  over  all  the  property  of  the  deceased  through- 
out the  whole  of  British  India  ; 

and  such  certificate  shall  be  filed  by  the  High  Court  receiving  the  same." 

*4.     After  section  246  of  the  Indian  Succession 
^2&'of°icrxof!i65°''     Act,   1865,   the  following    section    shall    be    inserted 

(namely)  : — 

"  246.     Every  person  applying  to  a  High  Court  for  probate  of  a  will  or 
AArli.ir.r,c^       =t=,t«      Icttersof  admiiiistration  of  an  estate,  intended  to  have 

Aaditional         state-  ,t-»--iti-  ii,  ■     ■,  ■ 

ments  in  petition  for  ettect  throughout  Hfitisn  India.  <hail  stale  m  his  peti- 
probate,    c  ^j^^.^    -^^  addition  to  the  matters  respectively    required 

by  section  244  and  section  246  of  this  Act,  that  to  the  best  of  his  beiief  no  ap- 
plication lias  been  made  tu  any  other  High  Court  for  a  probate  of  the  same- 
will  or  for  letters  of  administration  of  the  same  estate,  intended  to  nave  such 
effect  as  last  aforesaid, 

or,  where  any  such  application  has  been  made,  the  High  Court  to  which 
it  was  made,  the  person  or  persons  by  whom  it  was  made,  and  the  proceed- 
ings (if  any)  had  thereon. 

And  the  High  Court  to  which  any  application  is  made  under  the  provriso 
to  section  242  of  this  Act  may,  if  it  think  fit,  reject  the  same." 

5.     After  j-icction  277   of  the   Indian   Succession 
^2r7of°Act^xof^J865."     ^^t,     1865,    the  following  section  snail    be    inserted 

(namely)  : — 

' '  277A.     In  all  cases  v/here  it  is  sought  to  obtain  a  grant  of  probate  or 

Inventory    may  in-     letters  of  administration  intended  to  have  effect  through- 

ciude  property  in  any     out  the   whole   of   British  India,  the  executor.  Or  the 

pare  of  British  India.  ,    .         r  i      •    -^      ^  •  cj^       ^i       ^     ,     i 

person  applying  for  administration  after  the  first  aay 

*  The  expression  "  High  Court "  ins.  4  of  Act  XIII  of  1875  shall  mean  and  be  deemed 
to  liave  always  meant — 

(a)  a  High  Court  for  the  time  being  established  under  24  and  25  Vict.,  c.  104 ; 

(6)  the  Chief  Court  of  the  Punjab  ; 

(c)  the  Court  of  the  Recorder  of  Rangoon — Act  II  of  1877,  section  1. 

S.  2  of  Act  II  of  1877.  which  provided  that  nothing  in  that  Act  shall  be  deemed  to  affect 
the  validity  of  any  grant  of  probate  or  letters  of  administration  with  effect  throughout  the 
\Fhole  of  British  India  heretofore  made  bv  anv  Court  other  than  the  Courts  speciHed  in  section 
1,  has  been  repealed  by  Act   XII  of  1891,' Sched.  I,  Part  I. 
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of  April,  1875,  to  the  effects  of  any  person  dyina;  in  Biitish  India  and  leaving 
property  in  more  than  one  province  shall  include  in  the  inventory  of  the  effects 
of  the  deceased  his  moveable  or  immoveable  property  situate  in  each  of  the 
provinces  : 

And  the  value  of  such  property  situate  in  the  said  jirovinces,  respectively, 
shall  be  separately  stated  in  such  inventory,  and  the  probate  or  letters  of  ad- 
ministration shall  be  chargeable  with  a  fee  corresponding  to  the  entire  amount 
of  value  of  the  property  affected  thereby  wheresoever  situate  within  British 
India." 

Addition  to  Act  No.  ^'     After  section  19  of  the  Court-Fees  Act,  1870, 

VII  of  1870.  the  following  chapter  shall  be  inserted  (namely)  : — 

CHAPTER  IIIA. 

"PROBATES.  LETTERS  OF  ADMINISTRATION  AND  CERTIFI- 
CATES OF  ADMINISTRATION. 

"  19 A.     Where   any  person  on  applying  for  the  probate  of  a  will  or  letters 

Relief     where    too     ^^  administration  has  estimated  the  property  of  the 

high  a  court  fee  has     deceased  to   be  of  greater   value   than  the  same  has 

afterwards  proved  to  be,  and  has  consequently  paid 
too  high  a  court-fee  thereon,  if  within  six  months  after  the  true  value  of  the 
property  has  been  ascertained,  such  person  produces  the  probate  or  letters 
to  the  chief  controlling  revenue  authority  of  the  province  in  which  the  pro- 
bate or  letters  has  or  have  been  granted, 

and  delivers  to  such  authority  a  particular  inventory  and  valuation  of 
the  property  of  the  deceased,  verified  by  affidavit  or  affirmation, 

and  if  such  authority  is  satisfied  that  a  greater  fee  was  paid  on  the  probate 
or  letters  than  the  law  re({uired, 

the  said  authority  may — 

(a)  cancel  the  stamp  on  the  probate  or  letters,  if  such  stamp  has  not 
been  already  cancelled  ; 

(6)  substitute  another  stamp  for  denoting  the  court-fee  which  should 
have  been  paid  thereon  ;  and 

(c)  make  an  allowance  for  the  difference  between  them  as  in  the  case 
of  spoiled  stamps,  or  repay  the  same  in  money,  at  his  discretion. 

'•  19B.     Whenever  it  is  proved   to  the  satisfaction  of  such  authority  that 
Relief  where  debts     an  executor  or  administrator  has  paid  debts  due  from 
peraotf  h™ve  bee^patd     ^^^  deceased  to  sucli  an  amount  as,  being  deducted  out 
out  of  his  estate  of  the  a^mount  or  value  of  the  estate,  reduces  the  same 

to  a  sum  which,  if  it  had  been  the  whole  gross  amount  or  value  of  the 
estate,  would  have  occasioned  a  less  court-fee  to  be  paid  on  the  probate 
or  letters  of  administration  granted  in  respect  of  such  estate  than  has 
been  actually  paid  thereon  under  this  Act, 

such  authority  may  return  the  difference,  provided  the  same  be  claimed 
within  three  years  after  the  date  of  such  probate  or  letters. 

But  when,  by  reason  of  any  legal  proceeding,  the  debts  due  from  the 
deceased  have  not  been  ascertained  and  paid,  or  his  effects    have    not    been 


S.  fi.]  ACT  NO.  XIII  OF  1875.  411 

recovered  and  made  available,  and  in  consequence  thereof  the  executor  or 
administrator  is  prevented  from  claiming  the  return  of  such  difference  within 
the  said  term  of  three  years,  the  said  authority  may  allow  such  further  time 
for  making  the  claim  as  may  appear  to  be  reasonable  under  the  circumstances. 

"  19C.     Whenever    such  a  grant  of    probate  or  letters  of  administration 
.  has  been  or  is  made  in  respect  of  the  whole  of  the  pro- 

se veraTgrt1fts°  perty  belonging  to  an  estate,  and  the  full  fee  charge- 

able under  this  Act  has  been  or  is  paid  thereon,  no  fee 
shall  be  chargeable  under  the  same  Act  when  a  lilce  grant  is  made  in  respect 
of  the  whole  or  any  part  of  the  same  property  belonging  to  the  same  estate  ; 

Whenever  such  a  grant  has  been  or  is  made  in  respect  of  any  property 
forming  part  of  an  estate,  the  amount  of  fees  then  actually  paid  under  this 
Act  shall  be  deducted  when  a  like  grant  is  made  in  respect  of  property  belong- 
ing to  the  same  estate,  identical  with  or  including  the  propertv  to  which  the 
former  grant  relates.  " 

Executors  obtaining  a  second  grant  of  probate  subsequent  to  the  enactment  of  the  Court 
Fees  Act  of  1870  (the  first  grant  having  been  taken  out  previously  to  that  enactment)  are  not 
exempted  from  the  payment  of  the  ad  valorem  duty  chargeable  under  that  Act,  although  the 
full  fee  then  chargeable  by  law  had  already  been  paid  at  the  time  of  the  first  probate  being 
granted — In  the  goods  of  Ga^spcr,  T.  L.  R.,  3  Cal.,  733.  See  also  /m  tht  goods  of  Chalmers,  6  B. 
L.  R.,  137.  In  In  the  good-?  of  Gasper  it  was  held,  that  the  duty  already  paid  was  not  tlie  fee 
chargeable  under  the  Court  Fees  Act.  and  that  accordingly  s.  0  (I9f)  of  Act  XIII  of  1873 
did  not  apply. 

See  In  the  Goods  of  Murch.  I.  L.  R.,  4  Cal.,  725. 

"  19D.     The  probate  of  the    will,  or  the  letters  of  administration  of  the 
Probates      declared     effects,  of  any  person  deceased  heretofore  or  hereafter 
JtJty.though^notcov"     granted  shall"  be  deemed  valid  and  available  by  his 
ered  by  court-fee.  executors   or  administrators   for  recovering,   transfer- 

ring or  assigning  any  moveable  or  immoveable  property  whereof  or 
whereto  the  deceased  was  possessed  or  entitled,  either  wholly  or  partially 
as  a  trustee,  notwithstanding  the  amount  or  value  of  such  property  is 
not  included  in  the  amount  or  value  of  the  estate,  in  respect  of  which 
a  court-fee  was  paid  on  such  probate  or  letters  of  administration.  " 
See  In  the  Goods  of  Froechman,  I.  L.  R.,  20  Cal.,  575. 

"  19E.     Where    any    person,    on    applying    for   probate     or   letters    of 
Provision    for   case     administration,  has  estimated  the  estate  of  the  deceased 
fee®has°bee^paid^on     ^o  be  of  less  value  than  the  same  has  afterwards  proved 
probates.  &c.  to  be,  and  has,  in  consequence,  paid  too  low  a  court-fee 

thereon,  the  chief  controlling  revenue  authority  of  the  province  in  which 
the  probate  or  letters  has  or  have  been  granted,  may,  on  the  value  of 
the  estate  of  the  deceased  being  verified  by  affidavit  or  affirmation, 
cause  the  probate  or  letters  of  administration  to  be  duly  stamped  on 
payment  of  the  full  court-fee  which  ought  to  have  been  originally  paid 
thereon  in  respect  of  such  value  and  of  the  further  penalty,  if  the  probate  or 
letters  is  or  are  produced  within  one  year  from  the  date  of  the  grant,  of  five 
times,  or  if  it  or  they,  is  or  are  produced  after  one  year  from  such  date,  of 
twenty  times,  such  proper  court-fee,  without  any  deduction  of  the 
court-fee  originally  paid  ou  such  probate  or  letters  : 

Provided  that,  if  the  application  be  made  within  six  months  after  the 
ascertainment  of  the  true  value  of  the  estate  and  the  discovery  that  too  low  a 
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court-fee  wa.s  at  first  paid  on  the  probate  or  letters,  and  if  the  aaid  authority 
is  satisfied  that  such  fee  was  paid  in  consequence  of  a  mistake  or  of  its  not 
beins;  known  at  the  time  that  ,-:ome  particular  part  of  the  estate  belonged  to 
the  deceased,  and  without  any  intention  of  fraud  or  to  delay  the  payment  of 
the  proper  court-fee,  the  said  authority  may  remit  the  said  penalty,  and 
cause  the  probate  or  letters  to  be  duly  stamped  on  payment  only  of  the  sum 
wanting  to  make  up  the  fee  which  should  have  been  at  first  paid  thereon. 

"  19F.  In  case  of  letters  of  administration  on  which  too  low  a  court- fee 
Administrator  to  has  been  paid  at  first,  the  said  authority  shall  not 
before'^etters^Tt'im^p^  cause  the  same  to  be  duly  stamped  in  manner  afore- 
ed  under  section  19B.  g^id  until  the  administrator  has  given  such  security 
to  the  Court  by  which  the  letters  of  administration  have  been  granted 
as  ought  by  law  to  have  been  given  on  the  granting  thereof  in  case  the 
full  value  of  the  estate  of  the  deceased  had  been  then  ascertained. 

"  19G.     Where  too  low  a  court-fee  has  been  paid  on  any  probate  or  letters 
Executors.  &c ,  not     of  administration  in  consequence  of    any  mistake,  or 
on  probates,  &c.,  with-     its  not  being  known  at  the  time  that  some  particular 
discl^'ver^^'l)?' under":     P^rt  of  the    estate     belonged     to    the    deceased,    if 
payment.  any    executor    or    administrator    acting    under    such 

probate  or  letters  does  not,  within  six  months  after  the  first  day  of 
April,  1875,  or  after  the  discovery  of  the  mistake  or  of  any  effects  not 
known  at  the  time  to  have  belonged  to  the  deceased,  apply  to  the  said 
authority  and  pay  what  is  wanting  to  make  up  the  court-fee  which 
ought  to  have  been  paid  at  first  on  such  probate  or  letters,  he  .shall  forfeit 
the  sum  of  one  thousand  rupees,  and  also  a  further  sum  at  the  rate  of  ten 
rujDees  per  cent,  on  the  amount  of  the  sum  wanting  to  make  up  the  proper 
court- fee. 

"  19H.     The  provisions  of  sections  19A  to    19G  (both    inclusive)  shall, 
Sections  19A  to  19G      Hiutatis  mutandis,  apply  to   certificates    granted  under 
under  Acts'^XL^of  1858     Act  No.  XL  of  1858  {for  making  better  'provision  for  the 
and  XX  of  1864.  ^^^g   qj   ^/^^    persons    and    propertij    of    minors    in   the 

Presidency  of  Fort  William  in  Betigal),  or  Act  No.  XX  of  1 864  (for  mahiufj 
hetter  provision  for  the  care  of  the  persons  and  property  of  Minors  in  the 
Presidency  of  Bombay),  and  to  the  holders  of  such    certificates." 

So  much   of   s,  6  of  this  Act  as  directs  the  insertion  of  ?.  19H  in  the  Court-fees  Act,  1870, 
has  been  repealed  by  Act  XII  of  18'.)l,  Sclied.  I,  Part  I. 
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The  histoiy  of  the  Administrator-Generars  Office  is  dealt  with  in  the 
Preface  to  Administration  Practice  in  India. 

This  Act  was  presented  in  Council  on  27th  January,  1874  ;  It  again  came 
up  for  discussion  on  10th  July,  1874,  when  it  was  discussed  and  finally  received 
the  assent  of  the  Governor-General. 

Since  the  Act  was  passed,  it  has  been  amended  and  added  to  by  the 
following  Acts  : — 

Act    I  of  1879,    Act  IX  of  1881,  Act  II    of  1890,  Act  XII  of  1891,    Act  VI  of  19U0, 
Act  VII  of  1901,  and  Act  V  of  1902. 

For  the  Statements  of  Objects  and  Reasons,  see  Gazette  of  India,  1872, 
Pt.  V,  p.  128;  for  discussions  in  Council,  see  ihid,  1871,  Supplement, 
p.  1640.  ihid,  1872,  Supplement,  p.  175 :  ihid,  Extra  Supplement,  dated 
20th  September,  1873,  p.  16 ;  ihid,  1874,  Supplement,  p.  101,  and  Extra 
Supplement,  dated  17th  February,  1874,  p.  15. 

Act  II  of  1874  has  been  declared  in  force  in  British  Baluchitsan,  see 
the  British  Baluchistan  Laws  Regulation,  1890  (I  of  1890),  sections,  printed 
Baluchistan  Code,  Ed.  1890,  p.  69,  in  the  Santhal  Parganas,  see  the  Santhal 
Parganas  Settlement  Regulation  (III  of  1872),  section  3,  as  amended  by  the 
Santhal  Parganas  Laws  Regulation,  1886  (III  of  1886),  section  2,  printed, 
Bengal  Code,  Vol.  I,  Ed.  1889,  p.  597  ;  in  the  Hill  District  of  Arakan,  see  the 
Arakan  Hill  District  Laws  Regulation,  1874,  (IX  of  1874),  section  3,  printed, 
Burma  Code,  Ed.  1889,  p.  353  ;  and  in  Angul  and  the  Khondmals,  see  the 
Angul  District  Regulation  1894  (I  of  1894),  section  3. 

The  Act  has  been  declared,  under  section  3  (a)  of  the  Scheduled  Districts 
Act,  1874  (XIV  of  1874),  printed,  infra,  p.  467,  to  be  in  force  in  the  following 
Scheduled  Districts,  namely  : — 

The  Districts  of  Hazaribagh,  Lohardaga  and  Manbhum,  and  Perguna  Dhalblium  and  the 
Kolhan  in  the  District  of  Siugbhum,  see  Guzcite  oj  India,  1881,  Pt.  I,  p.  504.  The 
District  of  Lohardaga  then  included  the  Palamau  District,  separated  in  1894. 

The  Act  has  been  extended,  under  section  5  of  the  same  Act,  to  the 
North- Western  Provinces  Tarai,  see  Gazette  of  India,  1876,  Pt.  I,  p.  505. 

The  Act  as  amended  by  Acts  I  of  1879,  IX  of  1881  and  II  of  1890,  has 
been  extended  under  section  5  of  the  above  Act  to  the  whole  of  LTpper  Burma 
(except  the  Shan  States),  see  Notification  No.  248,  Gazette  of  India,  1890,  Pt. 
I,  p.  570. 
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It  has  also  been  extended  to  the  Shan  States,  see  section  4  and  schedule 
to  the  Shan  States  Laws  and  Criminal  Justice  Order,  1895,  printed,  Burma 
Gazette,  1895,  Pt.  I,  p.  262. 

For  power  to  divide  the  ' '  Presidency  of  Bengal ' '  into  provinces,  see 
section  68,  infra. 


THE  ADMINISTRATOK-GENERATAS  ACT,  1874. 

No.  II  OF  1874. 


An  Act  to  consolidate  and  amend  the  law  relating  to  the  office  and  duties  of 

Administrator-General. 

Whereas  it  i'^  expedient  to  consolidate  and  amend  the  law  relating  to  the 
Preamble.  office  and  duties  of  Administrator-General ; 

It  is  hereby  enacted  as  follows  : — 

PART  I. 

PRELIMINARY. 

1.     This   Act  may  be  called  the  Administrator- 
short  title.  General's  Act,  1874. 

It   extends  to  the  whole  of  British  India,  and,  so  far  as  regards  British 
subjects  of  Her  Majesty,  to  the  dominions  of  Princes 
Local  extent.  ^,^^  c-^^^p^  -^  j^^^-^  ^^  alKance  with  Her  Majesty  ; 

Commencement.  And  it  shall  come  into  force  at  once. 

This  Act  has  been  declared  in  force  in  the  Sonthal  Pergunas — Reg.  Ill  of  1872,  as 
amended  by  Reg.  Ill  of  1886  :  the  Aiakan  Hill  District— Reg.  IX  of  1874,  s.  3  :  British 
Baluchistan— Reg.  T  of  1890,   s.  3  :  Anenl  and  the  Khondmals— Keg.  I  of  1894.  s.  3. 

2.     Act  No.  XXI V^  of  1867  (to  consolidate  atid  amend  the  law  relating  to 

1  f  A  ts  '^'^  office  and  duties  of  Administraior-General)  and  Act 

No.    XIX   of   1869  to   facilitate   adrnin^straiion    to  the 

estates  of  deceased  British  subjects  in  the  Hyderabad  Assi'jned  Districts),   and  Act 

No.  V  oi  1870  (so  far  as  it  relates  to  the  Administrator-General)  are  hereby 

repealed. 

All  tilings  duly  done  under  any  of  the  enactments  hereby  repealed  shall 
be  considered  as  having  been  done  under  this  Act. 

Interpretation-Clause.  ^      ^"^  this  Act,  unless  there  be  something  repug- 

nant in   the  .subject  or  context — 
'Presidency      of  .  .  , 

Bengal.  '  Presidency  of  Bengal    includes — 

(a)  the  territories  for  the  time  being  respectively  under  the  governments 
of  the  Lieutenant-Governors  of  Bengal,  the  North-Western  Provinces,  and  the 
Punjab  ; 

(6)  the  territories  for  the  time  being  respectively  under  the  adminis- 
trations of  the  Chief  Commissioner"*  of  Oudh.  the  Central  Provinces,  Burma, 
Ajmere  and  Mairwara,  Assam,  and  the  Andaman  and  Nicobar  Islands; 
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(c)  such  of  the  dominions  of  Princes  and  States  aforesaid  as  the 
Governor-General  in  Council  may,  bv  notification  in  the  Gazette  of  India. 
from  time  to  time  direct. 

The  word  ■"Burma"  has  been  substituted  for  •'British  Burma"   by  s.   10  of  Act  IT  of 
1890. 

For  list  of  States,  see  Appendix. 

'Presidency of  'Presidency  of  Madras'  includes— 

Madras 

(a)  the  territories  for  the  time  being  under  the  government  of  the 
Governor  of  Fort  St.  George  in  Council  ; 

(6)  such  of  the  dominions  aforesaid  as  the  Governor-General  in  Council 
may,  by  notification  in  the  Gazette  of  India,  from  time  to  time  direct; 

(c)   Coorg; 

{d)  Mysore. 

■Presidency  of  '  Presidency  of  Bombay  '  means 

Bombay. 

(a)  the  territories  for  the  time  being  under  the  government  of  the 
Governor  of  Bombay  in  Council  "and  under  the  administration  of  the 
Chief  Commissioner  of  British  Baluchistan  ;" 

(6)  such  of  the  dominions  aforesaid  as  the  Governor-General  in  Council 
may,  by  notification  in  the  Gazette  of  India,  from  time  to  time  direct ; 

(c)  the  Haidarabad  Assigned  Districts. 
The  words  in  inverted  commas  "       "  have  been  added  by  s.  10  of  Act  II  of  1890. 

'  Presidency  Town.'  '  Pi'^sidency  Town  '  means  the  town  of  Calcutta, 

Madras  or  Bombay,  as  the  ca.^.e  may  be. 

*  Government '  means  the  Governor-General  in  Council,  so  far  as  the  Act 
„  relates  to  the  Presidencv  of  Bengal ;  the  person  for  the 

time  being  administering  the  executive    Government 
of  the  Presidency  of  Fort  St.  George,    so  far  as  the  Act  relates  to  the  Presi- 
dency of  Madras ;  and  the  person  for  the  time  being  administering  the  execu-  ( 
tive  Government  of  the  Presidency  of  Bombay,  so  far  as  the  Act  relates  to  the 
Presidency  of  Bombay. 

'  Letters  of  Administration'  shall  include  any  letters  of  administration, 
•  Letters  of  Adminis-       whether  general  or  limited,  or  with  a  will  annexed,  and 
tration.'  letters  ad  colUgenda  bona. 

'  Next-of-kin  '  includes  a  widower  or  widow  of  a  deceased  person,  or  any 
,  other    person    who,    by    law    and    according    to   the 

^^  "  practice  of  the  Courts,   would  be  entitled  to  letters  of 

administration  in  preference  to  a  creditor  or  legatee  of  the  deceased. 

See  s.  80  of  the  Indian  Succession  Act,  ante. 

,  ^^      ,  '  Officer '    means   a   commissioned    officer  of  Her 

Majesty's  Army,  or  of  Her  Majesty's  Indian  Army. 

'  Soldier'  means  a  soldier  of  Her  Majesty's  Army,  or  E\irop(  an  soldier  of 
Her  Majesty's  Indian  Army,  including  f  warrant  and  a 
non-commissioned  officer. 
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.^ggets .  '  Assets  '  includes  immoveable,  as  well  as  moveable 

property. 

See  In  the  Goods  of   Hewson,  1.  L.  R.,  4  Cal.,  770. 


PART  II. 
OF  THE  OFFICE  OF  ADMINISTRATOR-GENERAL. 

ASminTstSr^o'en'S".  ^  ^'      }''  '^^^  °^  ^^^^ uT'^^'^'fT  ^^.^^^g^^'  Madras 

raiin  the  three  Presi-  and  Jiombay,  there  shall  be  an  Admmistrator-General. 
dencies. 

The  said  Administrators-General  shall  be  called  respectively  the  Adminis- 
trator-General of  Bengal,  the  Administrator-General  of  Madras  and  the 
Administrator-General  of  Bombay. 

For  power  to  divide  Presidency  of  Bengal,  see  s.  68,  post. 

Appointment,     sus-  5.     Such  officers  shall  be  appointed  and  mav  be 

pension  and   removal  ,     ,  i    i        .i         ^'^^i       .   .         ,        T  •/ 

of  Administrators-  suspended  or  removed  by  the  authorities   hereinafter 

General.  mentioned  respectively  ;  that  is  to  say  : — 

the  Administrator-General  of  Bengal,  by  the  Governor- General  in  Council; 
the  Administrator-General  of  Madras,  by  the  Government  of  Fort  St. 
George ;  and 

the  Administrator-General  of  Bombay,  by  the  Government  of  Bombay. 

6.     Any  person  hereafter  appointed  to  the  office  of  Administrator-General 
Qualification  of  fu-     or  officiating  Administrator-General  of  any  of  the  said 
of ''%liSin°g"""nc^um^     Presidencies  shall  be  a  member  of  the  Bar  of  England 
bents.  or  Ireland,  or  of  the  Faculty  of  Advocates  in  Scotland  ; 

but  any  person  now  holding  such  office  shall  continue  to  hold  the  same, 
subject  to  the  provisions  contained  in  the  other  sections  of  this  Act. 

See  Act  V  of  1902,  post. 

Under  Act  V  of  1902,  a  solicitor  holding  post  of  deputy  is  entitled  to  officiate. 

Administrator-  ••     The     Administrator-Gcneral     shall     not    be 

of  m^^  court^  °^^^^     deemed  in  that  capacity  to  be  an  officer  of  any   High 

Court. 

8.  All     probates  and  letters  of  administration  granted  by  any  of   the 
Probates,  &c.,  grant-     ^^^e  Supreme  Courts  of  Judicature  to  the  Ecclesiastical 

ed  by  Supreme  Courts     Registrar  of  such  Court  in  virtue  of  his  office,  shall 

to   Eicclesiastical     Re-      ,     ®       ,  «•         •        n  i 

gistrars  to  have  same  have  the  same  eitect  in  all  respects  as  to  any  act  here- 
A  d'^nf'in  is*^ra\or^  after  to  be  done  or  required  to  be  done  under  this  Act, 
General.  g^e,    jf  they  had  been  granted  to  the  Administrator- 

General. 

9.  No  person  now  holding  the  office  of  Administrator-General,  or  here- 
No    Administrator-     after  to  be  appointed  to  such  office  in  anv  of  the  said 

asucafklgistrar.*'^®^^'  presidencies,   shall    hold    the    office    of    Ecclesiastical 

G^'V^i^  not  \o^  hold  I^^gistrar :     nor,    without    the     express    sanction    of 

any  other  office  with-  Government,   any  other   office  together  with    that    of 

e™m'ent."°°   °'  ^''^'  Administrator-General  : 

H,  SA  27 
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Provided  that  the  Administrator-General  of  the  Presidency  may  be 
appointed  Official  Trustee  under  Act  No.  XVII  of  1864  (to  constitute  an  office 
of  Official  Trustee)  : 

Provided  also,  that  the  Administrator-General  of  Bengal  may  hold  the 
office  of  Receiver  of  the  High  Court  of  Judicature  at  Fort  William. 
As  to  latter  portion,  see  s.  3,  sub-sec.  3,  of  Act  V  of  1902. 

10.  It  is  hereby  declared  to  be  an  oflence  punishable  in  manner  provided 

by  section  one  hundred  and  sixty-eight  of  the  Indian 
penalty  for  trading.      p^^^^  ^^^^    ^^^  ^^^^  Administrator-General  to  trade  or 

traffic  for  his  own  benefit,  or  for  the  benefit  of  any  other  person,  unless  so  far 

as  appears  to  him  to  be  expedient  for  the  due  manage- 
^^^^  ment  of  the  estates  which  come  into  his  charge  under 

the  provisions  of  this  Act,  and  for  the  sole  benefit  of  the  several  persons 
entitled  to  the  proceeds  of  such  estates  respectively  ;  but  this  exception  is  not 
to  be  construed  to  alter  the  civil  liabilities  of  the  Administrator-General  as 
trustee  of  such  estates.  •  • 

As  regards  civil  liabilities  under  Act  V  of  1902,  see  provisions  of  that  Act  under  which 
the  Government  are  now  responsible  for  the  Administrators-General  of  Calcutta  and 
Bombay. 

11.  Unless  the  Governor-General  in  Council,  or  the  Government,  with 

the  sanction  of  the  Governor-General  in  Council,  other- 

^security^o^^e^g^ven     ^.^^  orders,   every     Administrator-General     hereafter 

General.  ^q  \yQ  appointed  shall  give  security   to    the    Secretary 

of  State  for  India,  for  the  due  execution  of  his  office,  for  one  lakh  of  rupees  by 

his  own  bond,  and  for  another  lakh  of  rupees,  or  for  separate  sums  amounting 

together  to  one  lakh  of  rupees  by  the  deposit  of  Government  securities,  or  by 

the  joint  and  several  bond  or  bonds  of  two  or  more  sureties  to  be  approved 

by  Government,  or  partly  by  such  deposit,  and  partly  by  such  bond  or  bonds : 

Provided  that  every  Administrator-General  may,  with  the  consent  of 

b  titution  of  se-       Government,  substitute  either    of  the  said  two  last- 

curity  or  sureties.        mentioned    kinds   of   security   for   another   previously 

given  for  such  last- mentioned  lakh  or  any  part  of  it  ; 

and  every  Administrator-General  may,  with  the  consent  of  Government, 
and  shall,  from  time  to  time,  when  required  by  Government  so  to  do,  cause 
fresh  sureties  to  be  substituted  for  any  of  those  previously  bound,  so  far  as 
the  security  relates  to  the  due  execution  of  his  office  for  the  time  then  to  come. 

The  offices  of  the  Administrators-General  of  Bengal  and  Bombav  have 
been  taken  over  by  the  Government  of  India,  and  upon  a  reference  to  section 
3,  Act  V  of  1892,  that  the  Administrators-General  of  these  two  Presidencies 
are  remunerated  by  fixed  salary. 

'  This  section  has  not,  however,  been  repealed  by  Act  V  of  1902,  as  the  provisions  there- 
of are  still  applicable  to  the  Administrator-General  of  Madras. 

12.  No  Administrator-General  shall  be  required  by  any  Court  to  enter. 
No  security  nor  oath     into    any  administration-bond,  or  to  give  other  secu- 

to  be  required  from  ^.^^y  to  the  Court,  on  the  grant  of  any  letters  of  admin- 
Adminlstrator-        .   /    ,.        ,      i-       •        -^      °  c -u-       ax 

General  istration  to  him  in  virtue  ot  his  otnce. 
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No  Administrator-General  shall  be  required  to  verify,  otherwise  than  by 
his  signature,  any  petition  presented  by  him  under  the  provisions  of  ibhis  Act  • 
and  if  the  facts  stated  in  any  such  petition  are  not  within  the  Administra tor- 
General's  own  personal  knowledge,  the  petition  may  be  subscribed  and  veri- 
fied by  any  person  competent  to  make  the  verification. 

Whoever  makes  a  statement  in  any  such,  petition  which  is  false,  and 
iwhich  he  either  knows  or  believes  to  be  false,  or  does  not  believe  to  be    true 
shall  be  deemed  to  have  intentionally  given  false  evidence  in  a  stage  of  a  jifdi- 
cial  proceeding. 

A  petition  by  tlie  Administrator-General  for  letters  of  administration  containing  a  state- 
ment as  to  the  value  of  the  estate  followed  by  a  prayer  for  the  remission  of  court- fees 
.under  Rule  697  of  the  Rules  of  the  High  Court  (Belchambers's  Rules  and  Orders,  p.  278), 
iri  ieutliciently  verified  by  the  signature  of  the  Administrator- General  m  accordance  with 
this  section.     The  effect  of  this  Act  is  to  do  away  with  the  requirements  of  the  rule  in  .such 

a  case  so  far  as  it  makes    verifications  by  affidavit  necessary  as  to  the  value  of  the  assets 

In  the  Goods  of  McComeskey,  1.  L.  R..   20  Cal.,  879.     See  ss.  16  and  17,  infra. 

(loodi  of  P.  J.  Avdull,  I.  L.  R.,  26  Cal.,  404. — The  Administrator-General  as  a  public 
.officer  is  exempt  from  verifying  otherwise  than  by  his  signature  any  petition  presented  by 
him  under  Act  II  of  1874.  The  form  of  atiidavit  prescribed  by  Act  XI  of  1899  indicates  that 
,it  does  not  apply  to  an  application  of  the  Administrator-General. 

13.     Whenever  any  person  holding  the  office  of  Administrator-General 

*  r.f  r.m      obtains    leave     of    absence,     the     Government     may 
Appointment  of  offl-  .  4.         rn    •   j.  *  i     ■    •  -^ 

elating  Admin  IS-  appomt  some  person  to  othciate  as  Admnustrator- 
trator-Generai.  General,  and  such  person,  while  so  officiating,  shall  be 

subject  to  the  same  conditions  and  be  bound  by  the  same  responsibilities 
as  the  Administrator- General  by  any  law  for  the  time  being  in  force,  and 
he  shall  be  deemed  to  be  Administrator- General  for  security  under  section 
eleven  in  like  manner  as  if  he  had  been  appointed  Administrator-General. 

See  notes  to  s.  11  and  see  also  Act  V  of  1902,  which  makes  provision  for  the  Deputy 
officiating. 

The  leave  of  the  Administrator-General  and  Deputies  appointed  under  Act  V  of  1902  is 
regulated  by  the  Civil  Service    Regulations. 


PART  III. 


OF  THE  RIGHTS,  POWERS  AND  DUTIES  OF  THE 
ADMINISTRATOR-GENERAL. 

^(j ) — Grants  of  Letters  of  Administration  and  Probate  to  the 
A  dministrator-General. 

14.  So  far  as  regards  the  Administrator-General  of  any  of  the  Presiden- 
As  regards Adminis-  cies  of  Bengal,  Madras  and  Bombav,  the  High  Court 
Court  at  "president-  at  the  Presidency-town  shall  be  deemed  to  be  a  Court 
Court *°of*%om^tent  ^^  competent  jurisdiction  within  the  meaning  of  sec- 
jurisdiction  withjn  tions  187  and  190  of  the  Indian  Succession  Act,  1865, 
^65,"ss.^^  and  190.  °  wheresoever  within  the  Presidency  the  property  to  be 
comprised  in  the  probate  or  letters  of  administration  may  be  situate. 

By  s.  oof  the  Hindu  Wills  Act  (XXI  of  1870),  it  is  provided  that  nothing  in  that  Act 
shall  affect  the  rights,  duties  and  privileges  of  the  Administrators-General  of  Bengal.  Madras 
or  Bombay.  A  similar  provision  is  contained  in  the  Probate  and  Administration  Act  (\  of 
.1881),  s.  149. 

See     In  the  Goods  of  Hewson,  I.  L.  R.,  4  Cal.,  770. 
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15.  Any  letters  of  administration,  or  letters  ad  colligendahona,  hereafter 
Administrator-     to  be  granted  by  the  High  Court  of  Judicature  at  any 

St?lreofrdminf8tA°  Presidency-town,  shall  be  granted  to  the  Adminis- 
tion,  unless  granted  to  trator- General  of  the  Presidency,  unless  they  are 
^^nt^ed  To  the  next-of-kin  of  the  deceased. 

The  Administrator-General  of  the  Presidency  shall  be  deemed  by  all  the 

Administrator-     Courts  in  the  Presidency  to  have  a  right  to  letters  of 

^r^ferencetoiredito?     administration  in   preference  to  that  of  any  person 

non-universal  legatee     jj^^j-ely  on  the  ground  of  his  being  a  creditor,  a  legatee 

other^°than   an   universal   legatee,    or  a  friend  of  the  deceased. 

Under  this  section  the  Administrator-Geneial  would  be  entitled  to  letters  of  administratioa 
to  the  estate  of  a  person,  who  is  illegitimate,  dying  intestate— De-Me/to  v.  Broughion,  11  B.  L. 
R.,  Appx.  6.     See  Notification  No.  2189.  dated  31st  March,  1873,  U  B.  L.  R.,  7,  note. 

'  Next-of-kin'  in  the  section  means  the  nearest  of  kin  absolutely,  not  the  nearest  of  kin  in 

jff^la Per   Nokm-^n,  J.,    In  the  Goods  of  Smallivood,   20th  July,  1868,  where  a    brother,    the 

nearest  of  kin  in  India,  was  held  not  to  be  entitled  in  priority  to  the  Administrator-General, 
there  being  a  father  and  mother  alive  in  England— see  Broughton's  Custody  and  Preserv- 
ation of  Estates  of  Deceased  Persons,  p.  7. 

In  the  Goods  of  Verged,  I-  L-  R-»  1  Bom.,  103. — A  pecuniary  legatee  is  not  entitled  to  letters 
of  administration  with  will  annexed  in  preference  to  a  creditor,  and  therefore  he  is  not 
entitled  under  ss.  10  and  17,  Act  VIII  of  1855,  to  a  grant  of  administration  in  preference 
to  the  Administrator-General.  .  ,,      .  ,         . 

Section  10,  Act  VIII  of  1855,  the  former  Administrator-General  s  Act  corresponds  with 
boTe  section. 

16.  If  any  person,  not  being  a  Native  Christian,  Hindu,  Muhammadan 
"When     administra-     [Parsi]  or  Buddhist,  or  a  person  exempted  under  the 

s!>n"s,°^o\^ifer^  °than  Indian  Succession  Act,  1865,  section  332,  from  the 
Hindus,  &c.,  is  to  be  operation  of  that  Act,  shall  have  died,  whether  within- 
G^ner^.  "  ^  any  of  the  said  Presidencies  or  not,  and  whether  before- 

or  after  the  passing  of  this  Act,  and  shall  have  left  assets  exceeding  at 
the  date  of  the  death  or  within  one  year  hereafter  the  value  of  one  thousand 
rupees  within  any  of  the  said  Presidencies, 

and  if  no  person  to  whom  the  Court  would  have  jurisdiction  to  commit 
administration  of  such  assets  has,  within  one  month  after  his  death,  applied 
in  such  Presidency  for  probate  of  his  will,  or  for  any  letters  of  administration. 
of  his  estate, 

the  Administrator- General  of  the  Presidency  in  which  such  assets  are^ 
shall,  within  a  reasonable  time  after  he  has  had  notice  of  the  death  of  such 
person,  and  of  his  having  left  such  assets  as  aforesaid,  take  such  proceeding* 
as  may  be  necessary  to  obtain  from  the  High  Court  at  the  Presidency-town 
letters  of  administration  to  the  effects  of  such  person,  either  generally  or 
with  a  will  annexed,  as  the  case  may  require. 

Whenever  the  Administrator- General  of  the  Presidency  takes  proceed- 
ings under  this  section,  it  shall  be  sufficient  if  the  petition  required  by  section 
246  of  the  Indian  Succession  Act,  1865,  states — 

(a)  the  time  and  place  of  the  deceased's  death  to  the  best  of  the- 
petitioner's  knowledge  or  belief, 

(6)  that  the  deceased  left  some  property  within  the  Presidency  as  here- 
inbefore defined,  and 

(c)  the  amount  or  value  of  assets  wliich  are  likely  to  come  into  the- 
petitioner's  hands. 
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The  High  Court  in  Bengal  has  no  power,  under  this  section,  to  grant  letters  of  administra- 
tion to  the  attorney  of  the  executor  of  a  deceased  in  respect  of  assets  situate  in  the  Ptmjab — 
In  the  Goodt  of  Duncav,  1  B.  L.  R.  (O.C.).  3.  In  such  a  case,  liowever,  letters  of  administration 
may  be  granted  to  the  Administrator-General  of  Bengal — Ihid. 

This  section  does  not  prohibit  the  Administrator-General  from  administering  estates  of 
iesa  than  Rs.  \,mO—Hogg  v.  Mendietta,  1  Boul.,  622. 

The  statement  as  to  the  value  of  the  assets  likely  to  come  into  the  Administrator- 
General's  hands  is  sufficiently  verified  by  his  signature  under  s.  17. — In  the  Goods  of 
McComeshey,  I.  L.R.,  20  Cal.,  879. 

See  also  Goods  of  Avdall,  cited  under  sec.  12. 

The  word  "Parsi,"  in  brackets,  has  been  inserted  by  Act  IX  of  1881,  s.  2.  See  s.  36,  post. 

The  word  "  Native  Christian  "  was  inserted  by  Act  VII  of  1901. 

As  to  right  to  adiniuistrate  to  estate  of  illegitimate  person,  see  DeMcllo  v.  Brouahlon,  II 
B.  L  R.,  app.  H,  cited  under  s.  1.3. 

In  the  Goods  of  Simpson,  1  Mad.  H.  C.  R.,  171. 

The  Administrator-General  is  re'juired  to  apply  and  is  bound  to  do  so  even  though  he 
knows  of  a  will  if  prompt  steps  are  not  taken  to  prove  it. 

Regarding  forms  of  petitions,  see  Act  XI  of  1899  as  to  pajment  of  duty,  etc.,  see 
Administration  Practice  in  India  by  A.  Kinney,  which  embodies  forms  of  petitions. 

17.     Whenever  any  person,  whether  a  Native  Christian,  Hindu,  Muham- 

Power  to  direct  Ad-     madan   [Parsi],  or  Buddhist,  or  not,  shall  have  died 

^^appisf^fo^^adnfinfs^     leaving  assets  within  the  local  limits  of  the  ordinary 

tration.  original  civil  jurisdiction  of  the  High  Court  at  the 

Presidency-town,  it  shall  be  lawful  for  the  Court, 

upon  the  application  of  any  person  interested  in  such  assets,  or  in  the 
due  administration  thereof,  either  as  a  creditor,  legatee,  next-of-kin  or 
otherwise,  or 

upon  the  application  of  a  friend  of  any  minor  so  interested,  or 

upon  the  application  of  the  Administrator- General, 

if  the  applicant  satisfies  the  Court  that  danger  is  to  be  apprehended  of 
the  misappropriation,  deterioration  or  waste  of  such  assets  unless  letters  of 
administration  of  the  effects  of  such  person  are  granted, 

to  make  an  order  upon  such  terms  as  to  indemnifying  the  Administrator- 
General  against  costs  and  other  expenses  as  the  Court  thinks  fit,  directing  the 
Administrator- General  to  apply  for  letters  of  administration  of  the  effects  of 
such  person  : 

Provided  that,  in  the  case  of  an  application  being  made  under  this  section 

Administration     to     for  letters  of  administration  to  the  effects  of  a  deceased 

wK^g/aSed'^under     Hindu,  Muhammadan  [Parsi],  or  Buddhist,  or  person 

this  section.  exempted  as  aforesaid,  the  Court  may  refuse  to  grant 

letters  of  administration  to  any  person,  if  it  be  satisfied  that  such  grant  is 

unnecessarv  for  the  protection  of  the  assets,  and  in 
^°^*\ppii'iaMon.^^^''''     such  case  the  Court  shall  make  such  order  as  to  the 

costs  of  the  application  as  it  thinks  just. 

The  word  "Parsi,"  in  brackets,  has  been  inserted  in  this  section  by  Act  IX  of  1881.  s.  2  ; 
and  the  word  "  Native  Christian"  by  Act  VII  of  1901. 

The  bare  possibility  that  the  Statute  of  Limitations  may  ultimately  become  a  bar  to  the 
recovery  of  assets  is  not  such  danger  of  misappropriation  as  warrants  the  granting  to  the 
Administrator-General  of  an  order  under  this  section — In  the  Goods  of  Girdar  Dan  v.  Vallaba 
Das,  1    Mad.  H.  C.  R.,  234. 

A  debtor  to  the  estate,  it  seems,  cannot  apply  for  an  order  under  this  section — Ibid. 
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When  ordinary  letters  of  administration  are  granted  undei  tins  Ad  (hut  not  under  tliis 
Bection  to  the  Administrator-General,  his  title  does  not  relate  baek  to  the  death  of  the  deceased, 
nor  to  the  date  of  the  Judge's  order  directing  such  letters  to  be  issued,  but  accrues  only  as 
from  the  date  of  the  grant  of  the  letters -i/«/c/(««(/  Bandayal  v.  Gumtibai,  8  Bom.  H.  C.  R. 
(O.  C),  14U.  In  that  case  the  Administrator-General  ap])lied  tor  letters  of  administration 
at  the  desire  of  the  widow  of  the  testator,  a  Hindu.  It  was  unnecessary  there  for  the  Court 
to  consider  whether  letters  of  administration  granted  to  the  Administrator-General  under 
this  section  conferred  on  him  any  greater  authority  or  estate  than  an  ordinary  administrator 
of  the  estate  of  a  Hindu  would  have,  ib.,  p.  152.  See,  however,  s.  191  of  the  Indian  Succession- 
Act,  ante,  and  s.  14  of  the  Probate  and  Administration  Act. 

N.  Gopal  Biswas  V.  Admin  i.ilrator.Geinnil  of  Bengal,  IOC.  W.  N.,  241.— //eW,  that  the 
Administrator-General  should  not  have  taken  possession  of  the  estate  under  this  section 
without  a  previous  order  of  Court. 

As  to  forms  of  petition  under  this  section,  see  Administration  Practice  in  India  by  Alex, 
Kinney. 

18.     Whenever  any  person,  whether  a  Native  Christian,  Hindu,  Muham- 

„  ^  -AW      madan   rParsil,  or   Buddhist,  or  not,  shall  have  died. 

Power  to  enjoin  Ad-  "    u    r  ..         A  ■  c     ^\.-        a    J 

ministrator-Generai     whether    beiore    01'    alter    the    passing    oi    this    Act, 

assets^  untii^right°of     leaving   assets   within  the  local  limits  of  the  ordinary 

ministration"  fs'    as-     original    civil    jurisdiction    of   any    of    the    said    High 

certained.  Courts,  and  such  Court  is  satisfied  that  danger  is  to  be 

apprehended    of    the    misappropriation,      deterioration    or    waste    of    such 

property,  before  it  can  be   ascertained  who  may  be  legally  entitled  to  the 

succession     to    such     property,    or    whether    the   Administrator-General    is 

entitled  to  letters  of  administration  to  such  deceased  person, 

the  Court  may  authorize  and  enjoin  the  Administrator-General  to  collect 
and  take  possession  of  such  property,  and  to  hold  or  deposit  or  invest  the  same 
according  to  the  orders  and  directions  of  the  Court,  and  in  default  of  any 
such  orders  or  directions,  according  to  the  provisions  of  this  Act  so  far  as  the 
same  are  applicable  to  such  property  ; 

and  the  Administrator-General  shall  bo  entitled  to  a  commission  of  one 

fer  centum  upon  the  amount  of  all  moveable  assets  col' 

payable  in  s^ch^case"     lected  or  received  by  him  in  pursuance  of  such  order, 

and  also  to  reimburse  himself  for  all  payments  made 
by  him  in  respect  of  the  assets  which  a  private  administrator  of  such  assets 
might  lawfully  have  made  ; 

and  in  case  letters  of  administration  of  any  such  property  are  afterwards 
granted  to  the  Administrator-General,  the  said  commission  of  one  'per  centum 
shall  be  deemed  a  part  payment  of  the  commission  payable  to  the 
Administrator- General  under  the  letters  of  administration. 

Any  order  of  Court  made  under  the  provisions  of  this  section  shall  entitle 
the  Administrator-General  to  collect  and  to  take  possession  of  such  property, 
and,  if  necessary,  to  maintain  a  suit  for  the  recoveiy  thereof. 

The  word  "  Parsi,"  in  brackets,  has  been  added  by  Act  IX  of  1881,  s.  2  ;  and  the  word 
"Native  Christian"  by  Act  Vll  of  1901. 

An  order  under  this  section,  whilst  in  force,  is  like  probate  or  letters  of  administration, 
so  far  as  respects  the  title  under  it  to  get  in  the  property  of  the  deceased— //ojr?  v.  Hurry 
Doss  Dutt,  1  Boul.,  654.  ,— 

For  forms  of  petitions  under  this  section,  see  Administration  Practice  in  India. 

In  Amer  Jan  v.  Rivett  Curnuc  [(I.  L.  R.,  10  Bom.,  350)  ;  see  the  facts  of  this  case  a« 
reported],  an  order  was  made  under  s.  J  8,  and  it  was  held  that  the  Administrator-General 
was  in   the    position  of   an  interpleading   plaintiff  and    was  entitled  to  his  costs  aud  alao 
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expenses  incurred  by  liim  in  taking  care  of  tlie  property  entrusted  to  him  by  the  order 
of  Court.  Such  expenses  to  be  apportioned  as  provided  by  the  decree  having  regard  to  the 
circumstances. 

Bhniji  Bhimji  v.  Administrator-Genirnl  nf  Komhay,  I.  L.  R.,  2.'i  Bom.,  428. — On  Kith 
April,  1898,  plaintiff  obtained  an  ex  parte  decree  against  tlie  defendant  as  heir  and  legal 
representative  of  his  deceased  father.  Previously  to  date  of  decree,  vir..,  on  24th  March,  1898, 
an  order  had  been  made  under  sections  17  and  18,  authorizing  the  Administrator-General  to 
collect  the  assets  of  the  deceased,  and  if  necessary,  to  apply  to  take  out  letters  of  administra- 
tion- On  29th  April,  1898,  the  plaintiff  attached  certain  moneys  in  the  hands  of  a  third  party 
due  to  the  estate.  On  2nd  -luly  1898,  administration  was  granted  to  the  Administrator- 
General.  Held,  that  attachment  as  against  the  Administrator-General  was  void  ah  initio. 
At  the  date  of  the  decree  the  Administrator  General  was  by  virtue  of  order  entitled  to  take 
possession  of  the  estate.  As  soon  as  that  order  was  made,  his  riglit  to  possession  became 
paramount  and  excluded  that  of  the  defendant,  the  son  of  the  deceased.  Under  sections 
278  and  280,  C.  P.  Code,  the  Administrator-General  was  entitled  to  have  attachment  removed. 
See  also  I.  L.  R.,  8  Bom.,   140,  distinguished. 

In  the  Goods  of  Hurry  Dass  Dutt,  Rammoney  v.  Premoney,  Suit  No.  912  of  1904, 
order  of  Sale,  J.,  dated  6th  February  1905.  The  Administrator-General  has  no  power 
under  the  section  to  administer  the  assets,  but  he  is  bound  to  protect  the  properties  of 
immovable  and  an}'  expenses  incurred  by  him  in  repairing  the  properties  are  charges 
which  can  be  debited  to  the  estate,  and  he  would  be  entitled  to  come  to  the  Court  for 
directions  if  there  was   any  difficulty  as  to  this. 

In  the  Goods  oj  Hurry  Das  Dutt,  Rammoney  v.  Premoney,  H  C.  W.  N.,  193, 
per  Harrington,  J. — The  Administrator-General  holding  an  estate  under  section  18  is  in  no 
better  position  than  a  private  Administrator.  Pending  grant  of  administration,  he  can 
only  make  payments  for  the  benefit  or  for  the  preservation  of  the  assets.  He  cannot  make 
any  payment  to  the  prejudice  of  the  estate. 

e(f?o^^ex*e°cS?or'"*ap-"  19-     If   in    the  course   of  proceedings  to    obtain 

pearing  in  the  course     letters  of  administration  under  the  provisions  of  section 

of  proceedings  taken  ,-         -,„ 

by        Administrator-      ]b  or  section  17, 
General. 

any  executor  appointed  by  a  will  of  the  deceased  appears  according  to 
the  practice  of  the  Court  and  proves  the  will  and  accepts  the  office  of 
executor, 

or  if  any  person  appears  according  to  such  practice  and  makes  out  his 
claim  to  letters  of  administration  as  next-of-kin  of  the  deceased,  and  gives 
such  security  as  is  required  of  him  by  law  or  by  the  practice  of  the  Court, 

the   Court  shall   grant   probate   of   the  will  or  letters  of  administration 
costs  of  proceedings     accordingly,    and    shall    award    to    the    Adminstrator- 
taken    by    Adminis-     General  his  costs  of  the  proceedings  so  taken  by  him, 
trator  General   to   be  r     .i  ^    .  ^       t  tri  ^  ^^^4^c^ 

paid  out  of  estates.         to  be    paid   out   ol    the   estate   as    part   or  tne  testa- 
mentary or  intestate  expenses  thereof. 

See  cases  under  s.  27  as  to  commission  when  a  grant  is  recalled. 

If  no  executor   or  20.     If  110  pei'sou  appears  according  to  the  practice 

give1fecissl?rsecu^     o^    ^^^    ^^"^'^    ^"^    entitles    himself     to     probate    of 
nty.    administration     a  will    or  to  a  giant  of   letters   of    administration    as 

to  be  granted  to  Ad-  'c  i  •         t   S       j  j 

ministrator-Generai.      next-oi-kin  01  the  deceased, 

or  if  the  person  who  entitled  himself  to  a  grant  of  administration  neglects 
to  give  such  security  as  may  be  required  of  him  by  law  or  according  to  the 
practice  of  the  Court, 

the  Court  shall  grant  letters  of  administration  to  the  Administrator- 
General. 

The  Administrator- General  is  entitled  under  this  and  s.  15  to  a  grant  in  preference  to 
An  ordinary  pecuniary  legatee. 
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It   would    seem  doubtful  whetlier  the  provisions  of  this  section  applies  to   cases   falling 
within  8.  17.    Quere. — Would  this  section  apply  to  eases  where  an  order  has  been  made  under  ■ 
8.   18  ?     There  is  no  time  mentioned  in  this  section  within  which  a  person  entitled   to  apply  i 
is   to  apply. 

21.  The  Administrator-General  shall,  when  duly  authorized  or  required 
Administrator-aene-  SO  to  do  by  the  Military  Secretary  to  Government, 
stJd?e*'ind  disfribute  «ecure  and  distribute  the  assets  of  the  estate  and  effects 
the  effects  of  soldiers,  of  any  Officer,  soldier,  or  other  person  subject  to  any 
Articles  of  War.  in  all  cases  in  which  such  estate  and  effects  do  not  exceed 
in  the  whole  five  hundred  rupees,  charging  the  estate  with  a  commission 
of  three  'per  centum  only. 

It  shall  not  be  necessary  for  the  Administrator-General  to  take  out  letters 
.  of  administration  in  cases  referred  to  in  this  section  ; 

but  he  shall  have  the  same  powers  with  regard  to  all 
such  assets  as  he  would  have  had  if  he  had  taken  out  such  letters.  " 

The  Administrator-General  deals  with  Military  estates  at  the  request  of  the  Army 
Department.  See  ss.  25  and  26.  50  Vict.,  c.  5,  and  Administration  Practice  in  India  as  to 
form  of  petitions. 

^2.     When  the  Administrator- General  applies  for  letters  of  administra- 

Power  to  grant  Ad-     ^^^n  to  the  effects  of  anv  officer,  soldier  or  other  person 

Stirlnrnfttd to%^uV     '^^^^i^^*  ^o  the  Articles  of  War,  the  Court  may  grant  to 

?2ff*°*^  •^®^""*'f  ^^^*^     him   letters  of    administration  limited  to  the  nurpose 
assets   in  accordance         r   i      t  ,,1  i      is     j.     ■  i  ■.-,    .\     ^ 

with  Regimental     oi  dealing  with  such  eiiects  m  accordance  with  the  pro- 

^    ^    ^  visions    of  the  Regimental  Debts   Act,    1863,  or  any 


assets   in  accordance         .   -,      t       '    -^i  ,      A  \     ■  ^  ^    i^    •^■"'^    fMupv^nc 

with  Regimental     oi  dealing  with  such  eiiects  m  accordance  with  the  pro- 
^    ^    ^  visions    of  the  Regimental  Debts   Act,    1863,  or  any 

other  law  for  the  time  being  in  force  relating  to  the  payment  of  regimental 
debts  and  the  distribution  of  the   effects  of   officers  dying  on  service. 

The  Regimental  Debts  Act,  1883,  lias  been  repealed  by  the  Regimental  Debts  Act.    189.3; 
56  Vict.,  c.  5,  in  Ira,  and  see  also  regulations  hereunder. 

Administrator-Gen-  23.     Nothing  in  this  Act  is  intended  to  preclude 

from  appiying^i^)" let-  tbe  Administrator-General  from  applying  to  the  Court 

in'^on^^STonfh^  Yfter  ^^^  letters  of  administration  in  any  case  within  the 

•*®*th-  period  of  one  month  from  the  death  of  the  deceased.. 

.See  notes  to  s.  16  and  notes  thereunder. 

23A.     Probate  or  letters  of  administration  granted  by  the  High  Court 

Effect  of  probate  or     at  Calcutta,  Madras  or  Bombay,  to  the  Administrator- 

ministrito?-Gene°raL'     General  of  the  Presidency  of  Bengal,  Madras  or  Bom- 

bay,  as  the  case  may  be,  shall  have  effect  over  all  the 
property  and  estate,  moveable  or  immoveable,  of  the  deceased  throughout 
such  Presidency,  and  shall  be  conclusive  as  to  the  representative  title  against 
all  debtors  of  the  deceased  and  all  persons  holding  property  which  belongs  to 
him,  and  shall  afford  full  indemnity  to  all  debtors  paying  their  debts  and  all 
persons  delivering  up  such  property  to  such  Administrator-General :  Provided 
that  the  High  Court  may  direct,  by  its  grant,  that  such  probate  or  letters  of 
administration  shall  have  like  effect  throughout  either  or  both  of  the  other 
Presidencies.  -=^ 

Whenever  a  grant  of  probate  or  letters  of  administration  is  made  by  a 
High  Court  to  the  Administrator-General,  with  such  effect  as  last  aforesaid, 
the  Registrar  of  such  Court  shall  send  to  each  of  the  other  two  High  Courts  a 
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certificate  that  such  grant  has  been  made,  and  such  certificate  shall  be  filed 
by  the  Court  receiving  the  same. 

This  section  has  been  inserted  by  s.  3  of  the  Act  IX  of  1881. 

See  In  the  Goods    oj    Hewson,  1.  L.  R.,  5  Cal.,  770.     See  also  Belchambers's  Kiilea  and 
Ordexs  Nos.  764-765. 

As  to  petitions  of  unlimited  grant,  see  Admiaibtration  Practice  in  India. 

24.  If  any  letters  of  administration  granted  to  the  Administrator- 
After  revocation.  General  under  the  provisions  of  this  Act  be  revoked 
letters  of  adminis^a-  or  recalled,  the  same  shall,  so  far  as  regards  the 
ministrator-Qenerai  Administrator-General  and  all  persons  acting  under 
him^to^ha'v'e  bee^n  his  authority  in  pursuance  thereof,  be  deemed  to  have 
voidable  only.  been  only  voidable  ;  except  as  to  any  act  done  by  any 

8uch   Administrator-General  or  other   person  as   aforesaid,   after    notice  of  a 

„        ^,  will  or  of  anv   other   fact    which    would    render  such 

Exception.  ,    ,  ^  .  ,   • 

letters  void  : 

Provided  that  no  notice  of  a  will  or  of  any  other  fact  which  would  render 
any  such  letters  void,  shall  affect  the  Administrator- 
General  or  any  person  acting  under  his  authority  in 
pursuance  of  such  letters,  unless,  within  the  period  of  one  month  from  the 
time  of  giving  such  notice,  proceedings  be  commenced  to  prove  the  will,  or 
to  cause  the  letters  to  be  revoked,  nor  unless  such  proceedings  be  prosecuted 
without  unreasonable  delay. 
Seo  notes  to  ss.  16,  17,  19  and  20. 

25.  If  any  letters  of  administration  granted  under  this  Act  be  revoked 

„    , ,  ^ ,  ^       „  upon  the  production  and  proof  of  a  will,  all  payments 

Validityofpay-         ^  r  r  ?  f'rii 

ments  made  by  Ad-     made  or  acts  done  by  or  under   the  authority  oi  the 

^rioKo^revo?ation  of  Administrator-Geneial  in  pursuance  of  such  letters  of 
administration.  administration  prior  to    the  revocation  thereof,  which 

would  have  been  valid  under  any  letters  of  administration  lawfully  granted 
to  him  with  such  will  annexed,  shall  be  deemed  valid  notwithstanding  such 
revocation. 

See  notes  to  ss.   16,  17,lifand  20. 

26.  Tf  an  executor  or  next-of-kin  of  the  deceased,  who  has  not  been  per- 

sonally served  with  a  citation,  or  who  has  not  had 
t  ?a  t  o^r-Gen^afs  a^d-  notice  thereof  in  time  to  appear  pursuant  thereto, 
ministration,  and     establish   to    the  satisfaction  of  the  Court  a  claim  to 

grant  of  probate,  etc.,  ,     ,  .  .,,  .       i    ..  r       j      •    •   ...  r.^-  : 

to  executor  or  next-     probate    of  a   will  or   to  letters   of   administration    in 

°'  '^^"-  preference  to  the  Administrator-General,  any  letters  of 

administration  granted  by  virtue  of  this  Act  to  the  Administrator-General 
may  be  recalled  and  revoked,  and  probate  may  be  granted  to  such  executor, 
•or  letters  of  administration  granted  to  such  other  person  as  aforesaid  : 
Provided  that  no  letters  of  administration  granted  to  the  Administrator- 
General  shall  be  revoked  or  recalled  for  the  cause  afore- 
a^piufa«on*lo"rIvoke  said,  except  in  ca.ses  in  which  a  will  or  codicil  of  the 
such  administ  ration  deceased  is  proved  in  the  Presidency,  unless  the  appli- 
mus     ema  e.  cation  for   that  purpose  be  made  within  six  months 

after  the  grant  to  the  Administrator-General,  and  the  Court  be  satisfied  that 


r 


■ 
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there  has  been  no  unreasonable  delay  in  making  the  application,  or  in  trans« 
mitting  the  authority  under  which  the  application  is  made.  c 

In  the  Goods  of  Sirapson,  1  Mad.  H.  C.  R.,  171,  cited  under  section  16. 

27.  If  any  letters  of  administration  granted  to  the  Administrator-Gen- 

costs  of  Obtaining  ^^'^^  ^"  pursuance  of  this  Act  be  revoked,  the  Court 
administration,  etc.,  may  order  the  costs  of  obtaining  such  letters  of 
™ dered "To^be^paM  to  administration,  and  the  whole  or  any  part  of  any  com- 
eraYout^ofVssets^  ^ "      mission    which    would   otherwise    have    })een    payable 

under  this  Act,  together  with  the  costs  of  the 
Administrator-General  in  any  proceedings  taken  to  obtain  such  revocation,^ 
to  be  paid  to  or  retained  by  the  Administrator-General  out  of  any  assets 
belonging  to  the  Estate  : 

Provided  that,  in  any  such  case,  when  the  deceased  has  left  a  will  appoint- 
ing an  executor,  and  i>robate  of  the  will  has  been  granted  by  any  Court  in  the 
Presidency  to  such  executor  within  three  months  after  the  death,  or  when  the 
Widow  or  next-of-kin  has,  within  one  month  if  resident  within  the  Presidency, 
or  within  three  months  if  resident  beyond  the  Presidency,  obtained  from  any 
such  Court  letters  of  administration  to  the  estate  and  effects  of  the  deceased, 
then,  and  in  either  of  such  cases,  the  Administrator-General  shall  (without 
prejudice  to  the  provisions  contained  in  sections  seventeen  and  eigbteen)^ 
not  be  entitled  to  receive  or  retain  any  commission  out  of  any  assets 
belonging  to  such  estate  and  situate  within  the  jurisdiction  of  the  Court  by 
which  probate  or  administration  has  been  granted  as  last  aforesaid. 

In  the  case  of  Somasundarnm  Chetti  v.  AdminUtrator -General  (I.  L.  R.,  1  Mad.,  148),  it  was 
held,  tliat  an  order  passed  by  a  single  Judge  of  the  High  Court,  allowing  the  Administrator- 
General  a  commission  at  a  particular  rate  was  subject  to  appeal  under  s.  15  of  the  Letters 
Patent.  Where  there  has  been  only  collection  but  no  distribution,  and  an  order  is  made 
under  this  section,  the  order  ought,  in  accordance  with  the  rule  laid  down  in  s.  54  of  the 
Act,  to  award  only  half  of  the  full  commission  of  5  per  cent. — Ibid. 

In  the  Goods  of  Simpson,  1  Mad.,  171. — When  letters  of  administration  which  have  been 
granted  to  Administrator-General  of  Madras  lias  been  recalled,  and  he  had  merely  taken 
manual  possession  of  Cash,  Govt.  Pro.  Notes  and  title-deeds  of  leaseholds  belonging  to  the 
deceased,  the  High  Court  allowed  him  commission  at  the  rate  of  2^  per  cent,  on  cash  and 
value  of   notes,    but  refused  to  allow  it  on  leaseholds. 

This  was  decision  on  s.  22,  Act  VIII  of  1855,  which  corresponds  to  s.  27,  Act  II  of  1874. 

8ee  also  A'.  Gopal  Biswas  v  Administrator-General  of  Bengal,  10  C.  W.  N.,  241. 

28.  When  the  Administrator-General  has  given  such  notices  as  would 

,^     .       .        ^       have  been  aiven  by  the  Hiah  Court  in  an  administra- 

Distributxon  of  assets.        .  •,     ,•  t/  i    "^i  .  i  •     o^    -  •      ^.i    • 

tion-suit,  lor  creditors  and  others  to  send  in  to  mm  their 

claims  against  the  estate  of  the  deceased,  he  shall,  at  the  expiration  of  the 
time  therein  named  for  sending  in  claims,  be  at  liberty  to  distribute  the 
assets  or  any  part  thereof  in  discharge  of  such  lawful  claims  as  he  knows  of, 
and  shall  not  be  liable  for  the  assets  so  distributed  to  any  person  of  whose 
claim  he  had  not  noticed  at  the  time  of  such  distribution  ;  and  no  notice  of 
anv  claim  shall  affect  him  unless  proceedings  to  enforce  such  claim  are  com- 
menced within  one  month  after  the  giving  of  such  notice  and  prosecuted 
without  unreasonable  delay. 

Nothing  herein  contained  shall  prepidice  the  right  of  any  creditor  or 
other  claimant  to  follow  the  assets  or  any  part  thereof  in  the  hands  of  the 
person,*  who  mav  have  received  the  same  respe«;tively. 
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This  section  lias  been  substituted  by  s.  4  ot  Act  IX  of  1881,  tor  the  originals.  2S  ot"  this 
Act,  which  was  as  follows  :  — 

"Whenever  the  Administrator-General  declares  adi\i(li'iid  among  such  creditors  of 
the  deceased  as  have  [,roved  their  debts,  and  notifies  the  payment  of  such  dividend  by 
advertisement  in  the  Official  Gazette,  no  creditor  of  the  deceased  wlio  has  not  previoMsly  to 
such  declaration  and  advertisemf-nt  proved  liis  ilebts  shall  lie  entitled  to  participate  as  sucK 
ip  the  assets  wherewith  such  dividend  is  made. 

"Any  payment  or  delivery  of  assets  to  any  legatee  or  to  any  person  entitled  to  any 
distribution  which  is  made  by  an  Administrator-General  after  the  expiration  of  one  year 
from  the  grant  of  tlie  letters  of  administration  under  wliich  such  payment  or  delivery  iu 
made,  shall  be  allowed  to  the  Administrator-General  against  all  creditors  and  other 
claimants  against  the  estate,  of  wiiose  debts  or  claims  he  has  not  had  notice  before  making 
such  payment  or  delivery. 

"  Provided  that  nothing  herein  contained  shall  exempt  the  ))erson  to  whom  such 
r)ayment  or  delivery  is  made  from  any  liability  to  refund  to  which  he  would  otherwise  be 
liable  : 

"Provided  also,  that  no  notice  of  any  debt  or  claim  shall  affect  the  Administrator- 
General,  unless  proceedings  to  enforce  the  debt  or  claim  are  commenced  within  one  month 
Kfter  the  giving  of  such  notice,  and  are  prosecuted  without  unreasonable  delay." 

See  also  s.  320  Act  X  of  186.5. 

29.  All  letters  of  administration  granted  to  any  Administrator-General 

in  virtue  of    his  office  shall  be  granted    to  him  by  his 
Letters  of  adminis-  ,■     nn 

tration  to  be  granted      name  of  office. 

erai  by  his    name  of         and  all  letters  of   administration  heretofoie  granted 

°®^®-  to  the  Ecclesiastical  Registrar  or  Administrator-General 

ofiiciallv,  or  granted  to  any   Administrator-General   in    virtue   of   his   office, 

shall  authorize  the  Administrator-General  for  the  time 

Authority  given  by       being  of   the  same  Presidencv  to  act  as  administrator 
such  letters.  ,.     r  i  •   ,  ,    i "  i 

of  the  estate  to  which  such  letters  relate. 

This  section  authorizes  the  Administrator-General  to  act  as  adminUtralor  o/  the  eiftute 
to  which  i-Mo/t  letters  relate.  The  Act  is  silent  as  to  the  area  over  which  the  grant  once  made 
is  to  operate.  In  In  the  Goods  of  Hewdon[iC.  L.U.,  t2  (s.c);  1.  L.  R.,  4  Cal.,  770],  the 
•  juestion  arose  whether,  since  the  passing  of  Act  XIII  of  1875,  in  the  case  of  the 
.Administrator-General,  letters  of  administration  were  confined  to  the  province  in  which 
the  grant  was  made.  It  was  held  in  that  case,  that  grants  of  letters  of  administration 
to  Adxninistratoi-s-General  now.  as  formerly,  though  general  in  form,  were  limited  to  the 
Presidency  of  the  Administrator-General  to  whom  they  were  granted,  such  grants  being,  it 
was  held 'by  Garth,  C.  J.,  and  Whitk,  J.,  governed  entirely  by  this  Act,  and  unaffected  by 
Act  XIII  of  1875. 

See  notes  to  s.  242  of  the  Indian  Succession  Act. 

In  In  the  Goods  of  Shama  Churn  MuUick,  [I.  L.  R..  1  Cal.,  52  (s.  c.) ;  24  W.  R.,  206].  where 
probate  limited  to  Bengal  had  already  been  granted  previously  to  I.st  April  1875,  in  Calcutta, 
an  application  was  made  to  the  same  Court  for  a  grant  of  Probate  limited  to  property  which  the 
testator  had  left  in  Bombay.  The  Court  (Garth,  C.  J.,  and  Macphkrson,  .F.),  affirming  an 
order  made  by  Mark  by,  -J.,  held,  that,  under  Act  XIII  of  1875,  the  application  could  not 
be  granted. 

Compare  s.  3,  sub-sec.  4,  Act  V  of  1902. 

30.  Every  probate   granted   to  any  Administrator-General,  of  a    will 
Grant  of  probate  to     wherein  he  is  named  as  executor  by  virtue  of  his  office 

^a1  nimldTs°exe?u?o"r  ^^^11  be  granted  to  him  by  his  name  of  office,  and  shall 
by  virtue  of  his  office.  authorize  the  Administrator-General  for  the  time 
being  of  the  same  Presidency  to  act  as  executor  of  the  estate  to  which 
such  relates. 

Can  an  Administrator-General  who  has  been  appointed  an  executor  renounce  ?  This 
question  does  not  appear  to  have  been«ever  decided. 
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31.     Any  private  executor  or  administrator  may,  with  the  previous  con- 
Transfer  by  private     sent  of  the  Administrator-General  of  the  Presidency  in 
tratiJi*°Jf  estat(^,*"lf-     which  the  property  comprised  in  the  probate  or  letters 
4®er*p°obite®or1ltters     ^^  administration  is  situate,  by  an  instrument  in  writ- 
of  administration.  ing  under  liis  hand,  bearing  a  stamp  of  ten  rupees  and 

notified  in  the  local  Gazette,  transfer  all  estates,  effects,  and  interests  vested 
,  in  him  by  virtue  of  such  probate  or  letters  to  the  Administrator-General  by 
his  name  of  office  ; 

and  thereupon  the  transferor  shall  be  exempt  from  all  liability  as  such 
■executor  or  administrator,  as  the  ca^^e  may  be,  for  any  act  or  omission  in 
respect  of  the  said  property  after  the  date  of  the  said  transfer  ; 

and  the  Administrator-General  for  the  time  being  shall  have  the  rights 
and  be  subject  to  the  liabilities  which  he  would  have  had,  and  to  which  he  would 
have  been  subject,  if  the  probate  or  letters  of  administration,  as  the  case  may 
be,  had  been  granted  to  him  by  his  name  of  office  at  the  date  aforesaid. 

Nothing  herein  contained  shall  be  taken  to  exempt  any  such  transferor 
from  liability  for  acts  and  omissions  in  respect  of  the  said  property  prior  to 
the  transfer. 

The  right  of  executors  to  transfer  the  estate  of  their  testator  with  all  powers  and  duties 
relating  to  its  administration,  upon  the  Administrator-General  under  this  section,  is  not 
confined  to  any  particular  class  of  executors  or  of  estates.  The  right  is  given  to  any  executor 
in  whom  the  estate  of  the  deceased  lias  been  vested  by  virtue  of  the  probate,  upon  the 
one  condition  that  the  Administrator-General  shall  consent. — Admitiiitrator-General  v. 
Premlal  Midlick,  I.  L.  R.,  22  Cal.,  788  :  L.  R.,  22  I.  A.,  157,  reversing  the  decision  in  Adminis- 
trator-General v.  Premlal  Mullick,  I.  L.  R..  21  Cal.,  732.  See  In  the  matter  oi  Premlal  Midlick, 
I.  L.  R.,  22Cal.,  1011. 

The  words  ' '  bearing  a  stamp  of  ten  rupees  ' '  in  the  Act  as  originally  framed  were  repealed 
by  Act  I  of  1879  (vide  Stamp  Act  II  of  1899)  as  amended  by  Act  XV  of  1904,  Art.  62,  sched.  I. 

As  to  forms  of  deed  of   transfer,  see  Administration  Practice  of  India. 

32.  Whenever  the  Administrator-General  carries  over  assets  to  separ- 
Appointment  of  offi-     ^^6  accounts  in  his  books,  he  shall  notify  the  fact    in 

Sf^^a^ssets*'®clrrf^cf' to  ^'^^^  ^^^^^  Official  Gazette  ;  and  he  may,  with  the  con- 
separate  accounts,  sent  of  the  Official  Trustee,  and  subject  to  such  rules 
as  the  Governor-General  in  Council  may  from  time  to  time  prescribe  in  this 
behalf,  appoint  the  Official  Trustee  to  be  the  trustee  of  such  assets;  and 
upon  such  appointment  such  assets  shall  vest  in  the  Official  Trustee  and  his 
successors  in  office,  and  be  held  by  him  and  them  upon  the  same  trusts  as 
the  same  assets  were  held  immediately  before  such  appointment.  And  for 
the  purposes  of  Act  No.  XVII  of  1864  such  assets  shall  be  deemed  to 
have  been   vested   in  the  Official  Trustee  undei'  section    10  of  that  Act. 

No  rules  have  been  framed  under  this  section.  It  is  doubtful  as  to  what  rules  could 
possibly  be  framed  as  each  case  must  be  governed  on  its  own  merits. 

There  is  no  need  under  the  provisions  of  this  section  to  have  an  order  of  Court  under 
the  provisions  of  the  Official  Priiiter's  Act. 

For  form  of  deed  under  this  section,  see  Administration  Practice  in  India. 

33.  All  estates,  effects,  and  interests  which,  at  the  time  of  the  death. 

resignation  or  removal  from  office  of  any  Adniinistra- 
etY.®^^n"*Lu/cellor*^of  tor-Gcneral,  are  vested  in  him  by  virtue  of  such 
Ad'ministrator-oen      letters    of  administration,    probates    or    transfers    a3 

aforesaid,  shall,  upon  every  such  death,  resignation  or 
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removal,  cease  to  be  vested  in  him,  and  shall   vest  in  his  successor  in  office 
immediately  upon  his  appointment  thereto. 

All  books,  papers,  and  documents  kept  by  such  Administrator-General  by 
virtue  of  his  office,  or  as  such  executor  or  transferee  as  aforesaid,  shall  be 
transferred  to  and  vested  in  his  successor  in  office. 

Compare  the  provisions  of  Act  V  of  1 902. 

Administrator-General  v.  Debendro  Nath  Dutt,  I.  L.  R.,  33  Cal.,  7i:i — Held,  that  the 
Administrator-General  is  a  person  and  the  fact  that  at  his  death  all  assets  vest  in  his  successor 
in  office  under  section  33  as  opposed  to  vesting  in  his  executors  and  is  not  sufficient  to  debar 
him  fi-om  accepting  an  assignment  of  a  bond  under  s.  257  of  the  Indian  Succession  Act. 

(6) — Suits  by  and  against  the  Administrator-General. 

34.  All  suits  and  other  proceedings  commenced  by  or  against  anv  Ad- 
Administrator-Qene-     ministrator-General    in    his    representative    character 

rai  to  sue  and  be  sued     mav  be  brought  by  Or  against  him  bv  his  name  of  office 
m  his  name  of  office.        ^^^j    ^^  ^^-^  ^^.  ^^^^^,   proceedings  "heretofore  or  here' 
after  commenced  by  or  against  any  person  as  Administrator-General,    either 

alone  or  jointly  with  any  other  person,  shall  abate  bv 
®""deith,^&^*®^''       reason  of  the  death,  resignation  or  removal  from  office 

of  any  such  Administrator-General,  but  the  same  may^ 
by  order  of  the  Court,  and  upon  such  terms  as  to  the  service  of  notices  or 
otherwise  as  the  Court  may  direct,  be  continued  by  or  against  his  successor 
immediately  upon  his  appointment,  in  the  same  manner  as  if  no  such  death 
resignation  or  removal  had  occurred  : 

Provided  that  nothing  hereinbefore  contained  shall  render  any  such  suc- 

„      ,         ^        ^  cessor  personallv  liable  for  any  costs  incurred  prior  to- 

Proviso  as  to  costs.  ,,  j       r  "  .■       ■        ^i        '  -^  •         ,  .        i'^^-'J-   ^^ 

the  order  for  continuing  the  suit  against  him. 

See  Antotie  v.  Administrator -General  oi  Bombay,  I.  L.  R.,  28  Bom.,  529. 

It  will  be  noted  that  this  section  says  ' '  may  be  brought  ' '  and  in  fact  prior  to  the 
passing  of  Act  V  of  1902  suits  were  brought  in  the  name  of  the  late  Administrator-General. 
This  led  to  difficulty,  as  upon  the  death  of  the  late  Administrator-General,  his  name  had 
to  be  expunged  from  the  record  before  decrees  could  be  drawn  up.  Section  3  of  Act  V 
of  1902  states  that  all  suits  shall  be  brought  in  the  name  of  the  Administrator-General  and 
not  in  the  name  of  the  person  holding  vhe  office. 

As  to  whether  since  passing  of  Act  V  of  1902  the  Administrator-General  is  entitled  to 
notice  under  the  provisions  of  the  Civil  Procedure  Code,  see  following  cases — 

Bolaram  Chowdry  v.  Adtiiinistrator-Gcneral,  8  C.  W.  N.,  p,  93  ;  Corporation  oj  Calcutta 
v.  Administrator -General,  I.  L.  R.,  30  Cal.,  927. 

35.  If  any  suit  be  brought  by  a  creditor  against  any  Administrator- 

„    ^,,      ,  .^       General  in  his  representative  character,   the  plaiiitifE 

Creditors'        suits        ,     i,  ,      i-   i  i     ,       ^      .i  ,        r  ,,  .      ,        r      "  *"■ 

against  Administra-  shall  be  liable  to  pay  the  costs  of  the  suit  down  to  and 
tor-Qenerai,  including  the  decree,  unless  upon  proof  by  affidavit  or 

otherwise  that  not  less  than  one  month  previous  to  the  institution  of  the  suit 
he  had  applied  in  writing  to  the  Administrator-General,  stating  the  amount 
and  other  particulars  of  the  claim,  and  supporting  the  same  by  which  evidence 
as,  under  the  circumstances  of  the  case,  the  Administrator-General  was 
reasonably  entitled  to  require,  and  that  the  Administrator-General  had  re- 
fused or  neglected  to  register  the  claim  according  to  the  practice  of  his  office. 

If  in  any  such  suit  judgment  is  pronounced  in  favour  of  the  plaintiff, 
he  shall,  nevertheless,  be  only  entitled  to  payment  out  of  the  assets  of  the 
deceased  equally  and  rateably  with  the  other  creditors. 
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Where  a  suit  was  instituted  against  the  widow  of  a  deceased  debtor,  and  certain  sale-pro- 
ceeds attached  before  judgment,  the  Administrator-Oeneral.  before  judgment,  took  out  letters 
of  administration  and  was  made  a  party  in  jilace  of  tl>e  widow.  A  decree  was  made  in  due 
course,  but  before  execution  the  sale-proceeds  were  directed  to  be  paid  over  to  him.  The 
High  Court  held  that,  under  s.  33  of  Act  XXJV"  of  1S67,  with  which  this  section  corresponds, 
•the  plaintiff's  decree  was  entitled  to  rank  oidy  with  other  cveditoi-i^  Hun  In  ha  I  a  Sannappa  -^ 
•Coo/%  6  Mad.  H.  C.  R..  34().  "  ■         ...' 

Where  a  decree  for  money  was  obtained  against  a  person  w  ho  afterwards  died  intestate  and 
betters  of  administration  were  granted  to  the  Administrator-CJencral,  the  decree-holder  applied 
for  execution  of  his  decree  against  the  assets  in  the  hands  uf  the  Administratur-Cieneral.  and  it 
was  held  that  execution  must  issue  against  the  assets  of  the  estate  although  those  assets  were 
not  sufficient  to  pay  in  full  all  the  claims  made  against  the  estate — Rcinjfii  v.  Dc  Penning.  I,  L. 
'R.,  10  Cal..  929;  following  J/'mwcii /i«w/r  v.  //o^( unreported). 

This  section  as  framed  only  applies  to  a  suit  originally  instituted  against  the  Administrator- 
General  and  not  to  a  case  instituted  against  a  deceased  and  then  revived  in  tlie  nime  of  the 
Administrator-Ceneral. 

Harnndro  Kissore  Simjh  v.  Adrnini-itraior-General,  I.  I..  R..  12  Cal.,  357. — Tu  .\pril,  1875. 
A  entered  into  an  agreement  with  B  to  act  as  manf.ger  of  his  zemindaries  for  3  years  on 
■certain  terms.  ()n  15th  .iune,  1SS2,  /■;  sued  Administrator-Cleneral  as  Administrator  of  .4 '.< 
estate  to  recover  certain  money  alleging  same  to  have  been  misappropriated  by  ^1.  Held,  that 
in  respect  of  such  sums  as  were  received  by  A  as  manager  liniitation  of  (i  years  applied,  but  th<*t 
•in  res{)ect  of  sums  received  in  course  of  transactions  which  did  riot  come  under  agreement  3 
3'ears  applied. 

Held  also,  that  undei-  Act  II  of  1S74  tiie  plaintili  havuig  succeeded  as  to  part  only  of  Ids 
claim  was  not  entitled  to  any  costs  against  A'f  estate,  but  was  liable  to  jiuy  costs  on  the 
portion  of  his  claim  winch  was  disallowed. 

(hnrito  NotK  Mitter  v.  4draini.sir(ilor-G-:ner/d  at  Benqni,  \.  L.  R.,  25  Cal.,  54  :  1  C.  W.  X., 
.500. — Held,  that  there  was  nothing  in  s.  35  which  qualities  or  restricts  or  otherwise  interferes 
W'ith  the  right  of  a  creditor  to  dem.-.nd  immediate  payment  of  his  clanii  in  full  ^^  hen  the  realisable 
assets  in  the  hands  of  the  Administrator-General  for  tiie  innnediate  pasment  of  all  creditoi--*  in 
full. 

H'lninhulu  Suiinappa  v.  Ccjk,  6  Mad.  H.  C.  R.,  34»). — Plaintiff  on  5th  ,lune>  1868, 
iuimediately  after  death  of  his  debtor,  brought  a  suit  against  the  debtor's  widow  (1st  defendant), 
for  recovery  of  the  debt,  and  before  judgment  obtained  attachment  and  sale  of  property  of  the 
deceased,  the  sale-proceeds  being  kejjt  in  deposit  in  Court.  These  (iroccedings  took  place  in 
.3une  and  -luly.  On  15tii  August  administration  was  rrranted  to  Administrator-General  and 
he  on  2Sth  September  was  made  defendant  ni  place  of  widow  on  plaintiff's  application  and  the 
suit  proceeded  against  hin.  to  decree.  Before  plaintiff  applied  to  execute  the  decree,  the  amount 
of  sale-proceeds  was  by  order  of  Court  made  over  to  the  Administrator-General,  and  on  the 
ground  plaintiff's  application  to  the  District  Munsiff  was  rejected.  He  appealed  imsuccess- 
fuUy  to  the  Civil  Court.  Held  on  special  appeal  tliat  s.  33,  Act  XXIV  of  18b7,  took  aWaj 
plaiutifl's  right  to  payment  otherwise  than  rateably  ^\  it!i  other  creditors. 

(c.) — Grant  of  Certificates  by  the  Administrator-General. 

36.     Whenever  any  person  [not  beinq  a  Hindu.  M uhammadan.  or  Bud- 
in  what  ca'-e  Admin-     dhist.  or  exempted  under  the  Indian  Succession  Act,  18(35, 
istrator-Generai   may     section  332,  jroin  the  operation  of  that  Act]   shall    have 
grant  certi  ca  e  died,   whether   within    any  of  the  said  Presidencies  or 

not,  whether  before  or  after  the  passing  of  this  Act,  and  whether  testate  or 
intestate,  and  shall  have  left  assets  (whether  moveable  or  immoveable,  or 
both,  within  any  of  the  said  Presidencies,  and  the  Administrator-General 
of  such  Presidency  is  satisfied  that  such  assets  do  not  exceed  in  the  whole 
one  thousand  rupees  in  value,  he  may,  after  the  lapse  of  one  month  from  the 
death,  if  he  thinks  fit,  or  before  the  lapse  of  the  said  month,  if  he  is  requested 
so  to  do  by  writing  under  the  hand  of  the  executor  or  the  widow  or 
other  person  entitled  to  adn-inister  the  effects  of  the  deceased,  grant  to  any 
person  claiming  otherwise  than  as  a  creditor  to  be  entitled  to  a  share  of  such 
assets,  certificates  under  his  hand  entitling  the  claimant  to  receive  the  prop- 
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erty  therein  mentioned,  belonging  to  the  estate  of  the  deceased,  to  a   vahie 
not  exceeding  in  the  whole  one  thousand  rupees  : 

Provided  that  no  certificate  shall  be   granted  under  this  section  where 

No  certificate  to  be     probate  of  the  deceased's  will  or  letters  of  administra- 

bate   or   administra-     tion  of  his  effects  has  or  have  been  granted,  or  in  res- 

Tespect^o"  mone°y  iS     P^tt  of  any  Slim  of  money  deposited  in  a  Government 

Government    Savings      Savings  Bank. 
Bank.  ^ 

The  \vord-<  in  italics  in  brackets  have  been  repealed  by  s.  5  of  Act  IX  of  1881.  ' 

See  Act  XXVTI  of  1860,  s.  2,  and  Act  XXYI  of   1855. 

The  practice  of  the  Administrator-General  of  Bengal  has  been  to  "rant  a  certificate  so  loii" 
as  the  applicant  is  residing  '.vithin  the  Presidency  as  defined  by  the  Act. 

Under  ss.  212  and  213  of  Act  X  of  1865,  the  apr>licant  must  be  within  the  province,  but 
under  the  High  CoMrt  Rules  the  applicant  lias  to  be  resident  within  the  jurisdiction. 

The  Act  is  silent  as  to  the  place  of  residence  of  the  applicant  and  the  matter  seems  to  have 
been  left  to  the  discretion  of  the  Aflministrator-Geueral. 

37.  "  If,  in  cases  falling  within  section  36,  no  person  claiming  otherwise 
than  as  a  creditor  to  be  entitled  to  a  share  of  the  effects  of  the  deceased  obtains, 
within  three  months,  a  certificate  from  the  Administrator-General  under  the 
same  section,  or  letters  of  administration  to  the  estate  and  effects  of  the  de- 
ceased, and  such  deceased  was  not  a  Hindu,  Muhammadan,  Parsi  or  Buddhist, 
or  exempted  under  the  Indian  Succession  Act,  1865,  section  322,  from  the 
operation  of  that  Act,  the  Administrator-General  may  administer  the  estate 
and  effects  without  letters  of  administration,  in  the  same  manner  as  if  such 
letters  had  been  granted  to  him  ; ' ' 

and  if  he  neglect  or  refuse  to  take  upon  himself  the  administration  of  the 
estate  and  eflects.  he  shall,  upon  the  application  of  a  creditor,  and  upon  being 
satisfied  of  his  title,  grant  a  certificate  in  the  same  manner  as  if  such  creditor 
were  entitled  to  a  share  of  the  effects  of  the  deceased, 

and  such  certificate  shall  have  the  same  effect  as  a  certificate  granted 
under  the  provisions  of  the  same  section,  and  shall  be  subject  to  all  the  provi- 
visions  of  this  Act  which  are  applicable  to  such  certificate  : 

Provided  that  the    Administrator-General    may,    before    granting    such 

^.g  certificate,  if    he  think    fit,  require  the  creditor  to  give 

reasonable  security  for   the  due    administration  of  the 

estate    and    effects    of  the   deceased  ;  [and  such   deceased   was   not   a   Hindu, 

Muhammadan,  Parsi  or  Buddhist,  or   exempted  under   the   Indian   Succession 

Act,  1865,  section  three  hundred  and  thirty-two,  from  the  operation  of  that  Act.} 

The  first  clause  of  the  section  has  been  substituted  for  the  oriainal  first  clause  by  s.  II  ( I ) 
of  Act  II  of  1800. 

The  words  in  brackets  added  by  s.  5  cf  Act  IX  of  18S1,  but  that  ])ortion  of  s.  5  of  Act 
IX  of  1881  which  added  these  wor<ls  has  been  repealed  by  s.  II  (2)  of  Act  II  of  1890,  which 
eub-section  is  now  repealed  by  Act  XII  of   189!,  Sched.  T,  Part  I. 

See  notes  to  s.  36. 

38.  The  Administrator-General  shall  not  be  bound  to  grant  any    certi- 
Administrator-Gene-     ^^^^e  [under  section  thirty-six  or  thirty-seven]  unless 


rai  not  bound  to  grant  he  be  satisfied  of  the  title  of  the  claimant  and  of  the 
isflea  ^of  ^"aimant  s  value  of  the  assets  of  the  deceased,  either  by  the  oath 
title,  &c.  Qj.  affirmation  of  the  claimant  (which  oath  or  affirmation 
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the  Administrator-General  is  hereby  authorised  to  administer  or  take),  or  by 
such  other  evidence  as  he  requires. 

The  words  in  brackets  [     ]  have  been  substituted  by  s.  6  of  Act  IX  of  1881,  for  the  words 
'  Buch  certificate.'     The  words  in  italics  have  been  jepealed  by  the  same  section. 

See  also  s.  60A,  pofil. 

39.  A  copy  of  any  such  certificate  with  a  receipt  annexed  shall,  when 
copy   of  certificate     ^^^^  ^^P^  ^'^^  receipt  are  signed  by  the  person  to  whom 

with  receipt,  annex-  the  certificate  has  been  granted,  be  a  full  discharge 
certificate-hofder,  to  for  payment  or  delivery  to  him  of  the  money  or  secu- 
be  a  discharge.  j.j^y  £qj.  nioney  therein  mentioned,  to  the  person  pay- 

ing  or  delivering  the  same  : 

but  nothing  in  this  Act  shall  preclude  any  executor  or  administrator   of 

Right  of  executor  or     ^^^  deceased  from  recovering  from  the  person  receiv- 

administrator against     ing  the  same  the  amount  remaining  in  his  hands  after 

deducting  the  amount  of  all  debts    or  other  demands 
lawfully  paid  or  discharged  b}'^  him  in  due  course  of  administration. 

And  any  creditor  or  claimant  against  the  estate  of  the  deceased  shall  be 
Right    of   creditor     at  liberty  to  recover  his  debt  or  claim  out  of  the  assets 
hands^^of  certiflcat"     received  by  such  person  and  remaining  in   his  hands 
holder.  unadministered,  in  the  same  manner  and  to  the  same 

extent  as  if  such  person  had  obtained  letters  of  administration  to  the  estate 
of  the  deceased. 

See  provisions  of  Act  IX  of  1S97. 

40.  The  Administrator-General  shall  not  be  bound  to  take  out  letters  of 
.  administration   to  the  estate  of  any  deceased    person 

erai    not    bound    to     on  account  of  the  effects  in   respect  of  which  he  grants 

tfo^®  In^  aSunt^'^of     ^"7  ^"ch  certificate,  but  he  may  do    so  if   he    discover 

^®i^*if»,l°u^"®^P®°*^.  °i  any  fraud  or  misrepresentation  made  to  him,  or 
which  he  has  granted      ,  i  •',    , ,  i  p     .  f  ,    ,  i    i  ^i  j 

certificate  that  the    value  of    the  estate    exceeded  one  thousand 

rupees. 

41.  For  every  such  certificate  the  Administrator- General  shall  be  entitled 

to  charge  a  fee    calculated    after  the    rate    of    three 
Pee  for  certificate.       rupees  in  the    hundred  on   the  amount  mentioned   in 

the  certificate. 

[41  A.     Where  a  person  not  having  his  domicile  in  British  India  has  died 
Transfer  of  certain     leaving  assets  both  in  British  India  and  in  the  country 

assets     from     British      .  i  •   i    i      i      i  i  •      i        •     i  i       ,•  r  i,-     j      j-iT 

India  to  executor  or  in  which  he  had  his  domicile  at  the  time  oi  his  death, 
country  *  of  ^domiVie  ^^^  proceedings  for  the  administration  of  his  estate 
for  distribution.  ^ith    respect   to  assets    in  British  India   have   been 

taken  under  section  36  or  section  37,  and  there  has  been  a  grant  of 
administration  in  the  country  of  domicile  with  respect  to  the  assets  in  that 
country,  the  holder  of  the  certificate  granted  under  section  36  or  section  37, 
or  the  Administrator-General,  as  the  case  may  be,  after  having  given 
such  notices  as  the  High  Court  may  by  any  general  rule  to  be  made  from 
time  to  time  prescribe  for  creditors  and  others  to  send  in  to  him  their 
claims  against  the  estate  of  the  deceased,  and  after  having  discharged  at 
the  expiration  of  the  time  therein  named  such  lawful  claims  as  he  knows 
of,    may   instead   of   himself   distributing   any   surplus   or   residue    of  the 
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deceased's  property  to  persons  residing  out  of  British  India  who  are  entitled 
thereto  transfer,  with  the  consent  of  the  executor  or  administrator,  as  the 
case  ma)'^  be,  in  the  country  of  domicile  the  surplus  or  residue  to  them  for 
distribution  to  those  persons. 

This  section  has  been  added  by  s.  12  of  Act  II  of  1S90.     (See  sec.  320,  Act  X  of  1865.) 

{d) — Expenses  of  the  Administrator-General'' s  Establishment. 

42.  The  Administrator-General  shall  defray  all  the  expenses  of  the  estab- 
Administrator-Ge-     Hshment  necessary  for  his  office,  and  all  other  charges 

JISlL^V'^^ismbulh:  to  which  the  said  office  is  subject,  except  those  for 
vaent.  which  express  provision  is  made  by  this  Act. 

Compare  provisions  of  s.  3,  Act  V  of  1902. 

(e) — Accounts  and  Schedtdes. 

43.  The  Administrator-General  of  each  of  the  said  Presidencies  shall 
Administrator-Ge-     enter  into  books  to  be  kept  by  him  for  that  purpose 

account  fm-^  each"^  e^^-     separate  and  distinct  accounts  of  each  estate,  and  of 

inspection  ^  on^^'\)ay°  ^^^  ^^^^  ^^^^^  °^  money,  bonds,  and  other  securities  for 
ment  of  fee.  money,  goods,  efTects,  and  things  as  come  to  his  hands 

or  to  the  hands  of  any  person  employed  by  him  or  in  trust  for  him  under  this 
Act ;  and  likewise  of  all  payments  made  by  him  on  account  of  such  estate,  and 
of  all  debts  due  by  or  to  the  same,  specifying  the  dates  of  such  receipts  and 
payments  respectively. 

Such  books  shall  be  kept  in  the  Administrator-General's  Office,  and  shall 
be  open  for  the  inspection  of  all  such  persons,  practitioners  in  the  said  Courts^ 
and  others  as  may  have  occasion  to  inspect  the  same,  at  office  hours,  paying 
only  such  reasonable  fee  for  the  time  being  fixed  by  the  Government  and  pub- 
lished in  the  Official  Gazette  of  the  Presidency  to  which  the  same  maj*  relate, 

44.  The  Administrator-General  of  each  of  the  said  Presidencies  shall 

twice  in  every  year,  that  is  to  say,  on  or  before  the  first 

Administrator-Ge-       ,  p.       -ii  ij-         j.ii2^j  r/^^i 

nerai  to  furnish  half-  day  ot  April,  and  on  or  before  the  first  day  of  October 
yearly  schedules.  ^^  ^^  ^^^j^  other  days  as  the  Government,  by  any  rules 

or  orders  to  be  published  as  aforesaid,  may  direct,  exhibit,  and  deliver,  in  the 
High  Court  at  Calcutta,  Madras  or  Bombay,  as  the  case  may  be, 

(a)  a  schedule  showing  the  gross  amount  of  all  sums  of  money  received 
or  paid  by  him  on  account  of  each  estate  in  his  charge,  and  the  balances, 
during  the  period  of  six  months  ending  severally  on  the  thirty-first  day  of 
December  and  thirtieth  day  of  June  next  before  the  day  of  delivering  such 
schedule, 

(6)  a  list  of  all  bonds  or  other  securities  received  on  account  of  each  of 
the  said  estates  during  the  same  period, 

(c)  a  schedule  of  all  administrations  whereof  the  final  balances  have 
been  paid  over  to  the  persons  entitled  to  the  same,  during  the  same  period, 
specifying  the  amount  of  such  balances  and  the  persons  to  whom  paid. 

Such  schedules  shall  be  filed  of  record  in  such  High  Court,    and  shall, 

within  fourteen  davs   afterwards,  be  published  in  the 

^""^and  pubus^^d^®^      Official  Gazette  of  the  Presidency  by  the  Administrator^ 

General ; 
H,  SA  28 
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and  copies  thereof  in  triplicate  shall  be  delivered  by  such  Administrator- 
General  to  the  Government,  and  shall  be  sent  by  such  Government  to  the 
Secretary  of  State  for  India,  in  order  that  such  Secretary  may,  if  he  thinks 
fit,  order  the  same  to  be  deposited  at  the  India  Office  for  public  inspection, 
and  cause  notices  to  be  published  in  the  London  Gazette  and  other  leading 
newspapers,  that  such  schedules  are  open  to  inspection  there,  or  make  such 
other  orders  respecting  the  same  as  he  thinks  fit. 


PART  IV. 

OF  THE   AUDIT    OF   THE   ADMINISTRATOR-GENERALS   ACCOUNTS. 

45.     The  Government   shall,  from  time  to  time,  appoint   auditors  to 

examine   the   accounts   of   the   Administrator-General 

°p''olnt"^a°u'i?rl:^'       ^t   the    times    of  the  delivery  of   the    said    schedules 

and  also  at    any    other  time    when    the    Government 
thinks  fit. 

Auditors    to     exa-  40.     The    auditors  shall  examine  the  schedules 

mine     scneaulei   ana  .    ,      ,^      r^ 

report     to     Govern-  and  accounts    and  report  to  the  Government — 
ment. 

[a)  whether  they  contain  a  full  and  true  account  of  everything  which 
ought  to  be  inserted  therein, 

(6)  whether  the  books  which  by  this  Act,  or  by  any  such  general  rules 
and  orders  as  hereinafter  mentioned,  are  directed  to  be  kept  by  the  Adminis- 
trator-General, have  been  duly  and  regularly  kept,  and 

(c)  whether  the  assets  and  securities  have  been  duly  kept  and  invested 
and  deposited  in  the  manner  prescribed  by  this  Act,  or  by  any  such  rules  and 
orders  to  be  made  as  aforesaid. 

47.  Every  auditor  shall  have  power  to  summon  as  well  the  Adminis- 
Auditors    to    have     trator-General    as    any   other  person   whose   presence 

wi^^sses°and^to^aii  ^^^  thinks  necessary  to  attend  him  from  time  to  time 
for  books,  &c.  g^jj^j  ^q  examine  the   Administrator-General   or   other 

person  if  he  thinks  fit,  on  oath  or  affirmation  to  be  by  him  administered  ; 
and  to  call  for  all  books,  papers,  vouchers  and  documents  which  appear 
to  him  to  be  necessary  for  the  purposes  of  the  said  reference. 

If  the  Administrator-General  or  other  person  when  summoned  refuses, 
or,  without  reasonable  cause,  neglects  to  attend  or  to  produce  any  book, 
paper,  voucher  or  document  so  required,  or  attends  and  refuses  to  be  sworn 
or  make  an  affirmation,  or  refuses  to  be  examined,  the  auditors  shall  certify 
such  neglect  or  refusal  in  writing  to  the  High  Court  at  the  Presidency-town; 

and  every  person  so  refusing  or  neglecting  shall  thereupon  be  punishable 
Penalty  for  non-         ^^  ^^^^  manner  as  if  such  refusal  or  neglects  had  been 
attendance.  in  contempt  of  the  said  High  Court. 

48.  The  costs  and  expenses  of  preparing  and  publishing  the  said  sche- 
ooBtB  of  preparing     dules  and  copies  thereof,  and  of  every  such  reference 

wjbeduies,  &c..  how  to     and  examination  as  aforesaid,  shall  be  defrayed  by  all 

the  estates  to  which  such  schedules  or  accounts  relate. 
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Such  costs  and  expenses,  and  the  portion  thereof  to  be  contributed  by 
each  of  the  said  estates,  shall  be  ascertained  and  settled  bv  the  auditors, 
subject  to  the  approval  of  the  Government,  and  shall  be  paid  out  of  the 
said  estates  accordingly  by  the  Administrator-General. 

49.  If  upon  any  such  referen«;e  and  examination  the  Auditors  see  reason 

to  believe  that  the  said  schedules  do  not  contain  a  true 
s^ciany^^to'°Govern-  and  correct  account  of  the  matters  therein  contained, 
^p^lr'incorrect"''*^     °^  which  ought  to  bo    therein  contained,  or  that  the 

assets  have  not  been  duly  kept  and  invested  or  depo- 
sited in  the  manner  directed  by  this  Act.  or  by  any  such  rules  and  orders  as 
.aforesaid,  or  that  the  Administrator-General  has  failed  to  comply  with  the 
provisions  and  directions  of  this  Act  or  of  any  such  rules  and  orders,  they 
shall  report  accordin<j;ly  to  the  Government. 

50.  The  Government  may  refer  every  such  report  as  last  aforesaid  to 

the  consideration  of  the  Advocate-General  for  the  Pre- 
^'■°s''uch  r"eport'°''        -idency,  who  shall  thereupon,   if  he  think  fit,  proceed 

summarily  against  the  defaulter  or  his  executor  or 
administrator  in  the  High  Court  in  the  Presidenc\'--town,  by  petition  for  an 
account,  or  to  compel  obedience  to  this  Act  or  to  such  rules  and  orders  as 
aforesaid,  or  otherwise  as  he  may  think  lit,  in  respect  of  all  or  any  of  the 
estates  then  or  formerly  under  the  administration  of  such  defaulter  ; 

and  the  said  Advocate-General  may  exhibit  interrogatories  to  the  .said 
Administrator- General,  executor  or  administrator  (hereinafter  called  the 
defendant),  who  shall  bo  bound  to  answer  the  same  as  fully  as  if  a  com- 
mission had  been  issued  under  the  provi.sions  of  the  Code  of  Civil  Procedure 
for  his  examination  upon  the  said  interrogatories. 

The  Court  shall  have  power  upon  any  such  petition  to  compel  the  attend- 
ance in  Court  of  the  defendant  and  any  witnesses  who  may  be  thought  neces- 
sary, and  to  examine  them  orally  or  otherwise  as  the  said  Court  thinks  fit,  and 
to  make  and  enforce  such  order  or  orders  as  the  Court  thinks  just. 

51.  The  costs,  including    those  of  the  Advocate-General  and  of   the 

reference  to  him,  if  the  same  be  directed  by  the  Court 
^how?Kid"ef^ayS:"     ^o  be  paid,  shall  be  defrayed  either  by  the  defendant 

or  out  of  the  estates  ratably  as  the  said  Court  directs ; 
and  whenever  any  costs  are  recovered  from  the  defendant,  the  same  shall  be 
repaid  to  the  estates  by  wliich  they  have  been  in  the  first  instance  contributed 
and  the  Court  may,  if  he  think  fit,  order  the  defendant  to  receive  his  costs  out 
•of  the  said  estates. 


PART  V. 

OF  THE  COMMISSION  OF  THE  ADMINISTRATOR-GENERAL. 

52.     The  Administrators-General  of  each  of  the  said  Presidencies,  under 

Commission    to    be     ^'^^    letters    of  administration  granted  to  him  in  his 

received  by  Adminis-     official  character,  or  under  any  probate  granted  to  him 

of  a  will  wherein  he  is  named  as  executor  by  virtue  of 
his  ofiice,  or  under  any  probates  or  letters  of  administration  vested  in  him  by 


o 


It   is  therefore  enacted  that  one-half  of  such  commission  shall  be  pay- 

„  able  to,  and  retained  by,  such  Administrator-General 

upon  the  cullection  of  the   assets,  and  the  ^other  half 

thereof  shall  be  payable  to  the  Administrator-General  who  distributes,  any 

assets  in  the  due  course  of  administration,  and  may  be  retained  by  him  upon 

'Such  distribution. 
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section  eight  or  section  thirty-one,  shall  be  entitled  to  receive  a  commission 
at  the  following  rates  respectively,  namely  : — 

The  Administrator-General  of  Bengal  at  the  rate  of  three  j)er  ccntvm,  and 
the  Administrator-General  of  Madras  and  Bombay  respectively  at  the  rate  of 
five  per  centum,  upon  the  amount  or  value  of  the  assets  which  they  respectively 
collect  and  distribute  in  due  course  of  administration. 

Questions  at  one  time  arose  as  to  the  manner  in  Avhich  the  Administrator-General  slioiild 
charge  his  commission  on  payment  of  a  legacj'.  It  was  decided  bvMarkby,  d.,  thatcomniissioa 
Bhould  be  charged  on  the  legacy,  but  this  judgment  was  subsequently  reversed  by  Wilson,  .1., 
in  suit  (Robinson  and  another  v.  Adminiatralor-Ge.neral)  who  held  that  commission  should  be 
charged  to  the  General  Estate  of  a  testator,  and  this  has  been  the  procedure  followed. 

Watkins  v.  Sarat  Ch.  Glwje  Mullickand  another,  I.  L.  R.,  31  Cal.,  572. — The  Administrator- 
General  is  entitled  to  charge  only  one  commission  upon  his  commission.    He  is  entitled  to  com- 
mission upon  entire  collections  of   revenue-paying  estate.     He  is  not  entitled  to  commission, 
on  the  value  of  the  corpus  of  such  part  of  an  estate  as  is  in  the  hands  of  a  Receiver,  but 
only  on  realizations  made  and  handed  over  to  him    by  such   Receiver.     Pe/  S.  J.,  the  entire 
rents  of  a  revenue-paying  estate  when  collected  by  the  Administrator-General  become    "  pro-       ' 
pertv  ' '  of  the  estate  in  his  hands,  and  the  application  of  such  property  in  the   payment  of 
revenue  is  a  distribution  of  such  property  in  due  course  of  administration.     In  this  sense  the       1 
property  of  a  deceased  applied  in  payment  of  revenue  as  ' '  an  asset  ' '  within  the  meaning  ol       I 
the  Act,  and  as  such  is  chargeable  with  commission. 

63.     The  last  preceding  section  shall  not  apply  to  cases  in  which  the  pro- 
perty of  an  officer  or  soldier  dying  on  service  comes  to 
^section  52^not  to  ap-     ^^^  ^^^^^  ^f  ^j^^  Administrator-General  of  any  of  the 
officers  ^ami^so^diers     sai(j    Presidencies    under    the    ninth   or    the  twelfth 

ing  to  hands  of  Ad-     section  of   the  Statute  called  ' '  The  Regimental  Debts 
ministrator-General.  »    ,       -toao    " 

Acts,  lobo  ; 

and  such  Ad  ministrator-General  shall  not  take  a  percentage  on  any  such 

Administrator  Gene-     property   exceeding   three   per   centum    on   the  gross 

rai  entitled  to  a  com-     amount  coming    to    his    hands    after    the  passing  of 

per^een°  on  ^ro'^ss     the  Administrator-Geiieral's  Act,  1865,  if  preferential 

p^perty*     °^     ^"^""^     charges  as  defined  hy  the   fourth  section  of  the  said 

Statute  have  been  previously  paid  or  on  the  gross 
amount  remaining  in  his  hands  after  payment  by  him  of  such  charges,  as  the 
case  may  be. 

The  Regimental  Debts  Act,  1863,  has  been  repealed  by  the  Regimental  Debts  Act,  1893, 
56  Vic,  c.  5  (see  Act  hereinafter  set  out). 

54.     The  Administrator- General  shall  be  entitled  to  reimburse  himself 
What  expenses,  &c.,     ^*^^  ^^^  payments  made  by  him  in  respect  of  any  estate 
commission  is  to     in  his  charge,  which  a  private  administrator  of  such 
'^^'^^^  estate  might  have  lawfully  made  ;  but  save  as  aforesaid, 

the  commission  to  which  the  Administrator-General  of  each  of  the  said  three 
Presidencies  shall  be  entitled  is  intended  to  cover,  not  merely  the  expense  and 
trouble  of  collecting  the  assets,  but  also  his  trouble  and  responsibility  in 
distributing  them  in  due  course  of  administration. 
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The  amount  of  the  commission  lawfully  retained  by  an  Administrator- 
m ml s s i o n    re-     Greneral  upon  the  distribution  of  assets,  shall  be  deem- 

tained  to  be  deemed     ed  a  distribution  in  the  due  course  of  administration 

a  distribution.  ^-^j^-^  ^-^e  meaning  of  this  Act. 

Explanation. — The  carrying  of  assets  to  separate  accounts  in  the  books 
of  the  Administrator-General  notified  as  hereinbefore  provided,  and  the  trans- 
fer of  assets  to  the  Official  Trustee,  shall  each  be  deemed  to  be  a  distribution 
within  the  meaning  of  this  section. 

The  explanation  appearing  in  this  section  was  not  in  the  Act  of  18(>7. 

Where  there  lias  been  only  coUection  and  no  »listribution,  an  order  made  under  s.  27.  mpra, 
by  the  Court,  allowing  to  the  Administrator-General  commission,  should  award  only  half  of  the 
full  commission.     See  Soviasunrinrrun  C/ietti  v.  Administrator-Gpneral,  I.  L.  R.,  1  Mad.,  148. 

Sarat  Chimdei  GJwse  Mullii-k  \.  Adinhiintralor-GeneraL  I.  L.  R.,  31  Cal.,  572;  cjt^d  under 
3.  52. 

Rifrhie  v.  Stok<^.s,  2  Madd.,  255. — The  Administrator-General  has  the  same  right  of 
retainer  in  satisfaction  of  his  own  debt  as  that  which  an  ordinary  executor  or  adminis- 
trator has.     (This  was  a  decision  under  Act  VIII  of  1855.) 

In  th".  Goods  of  Courjan,  I.  L.  R.,  25  Cal.,  1)5. — Under  s.  54  the  Administrator-General  is 
entitled  to  commission  on  the  collection  and  distribution  of  all  assets.  "  Collection  of 
assets"  implies  the  doing  of  same  act  in  connection  with  such  assets.  Where  part  of  the 
estate  consisted  of  a  zemindary,  of  which  the  testator  had  granted  a  piitni  lease  subject 
to  payment  of  a  fixed  rental' and  part  had  been  acquired  for  public  purposes  the  com}3en- 
sation  by  arrangement  being  divisible  between  the  estate  and  the  jndvjdar.  Held, 
Administrator-General  was  entftled  to  charge  commission  on  rents  actually  collected  by  him 
and  on  the  amount  appropriated  to  the  estate,  but  not  on  the  corpus  of  the  zemindari 
estate. 

55.     The  Governor-General   in   Council   may  from  time  to  time  order 
the  rate  of  commission  hereinbefore  authorized  to  be 
Administrator-     received  by  the    Administrator-General  of    Bengal  to 
mfa  5r*be°raised"a^n^d     be  raised  to  any  rate  not  exceeding  five  per  centum  upon 
again  reduced.  ^]^q  amount  or  value  of  the  assets  which  he  collects  and 

distributes  in  due  course  of  administration,  and  again  to  be  reduced. 

The  Governments  of  the  Presidencies  of  Fort  St.  George  and  Bombay 
respectively  may.  with  the  sanction  of  the  Governor- 
A d°Sf nTlTr at o r^®-  General  in  Council,  from  time  to  time  order  the  afore- 
Generai  of  Madras  and  gaid  rate  of  commission  hereby  authorized  to  be  re- 
duced and  again  ceived  by  the  Administrators-General  of  Madras  and 
^^^^^  Bombay  respectively  to  be  reduced,  and    again    to   be 

rai.sed  : 

Provided  that  the  commission  so  to  be  received  shall  not  at  any  time  ex- 
ceed five  per  centum  of  the  assets  collected,  and  that 
Proviso.  ^^   person    now   holding   the  office  of   Administrator- 

General  of  Bengal,  Madras  or  Bombay  shall,  by  any  such  order,  be  deprived 
of  the  right  to  receive  and  retain,  for  his  own  use,  a  commission  at  the  rate  of 
three  per  centum  in  respect  of  all  assets  collected  and  actually  administered 
by  him. 

No  change  has  been  made  as  to  the  rate  of  commission  under  Act  V  of  1902. 

In  the  Goods  of  Hem  Chunder  Gossnin. — By  an  order  dated  9th  September  1907,  the 
Administrator-General  was  appointed  Administrator  pendente  lite  on  a  fixed  salary  per 
mensem. 


438  administratok-general's  act,  1874.  [ii  of  1874, 

55A.     Notwithstanding  anything  hereinbefore  contained,  an  Adminis- 

.    „    „„     trator-Genera]  of    a  Presidency  obtaining    probate  or 
Commission     on,  i     ■    •  •  •         •  i        t^ 

assets  collected  be  letters  oi  administration  operating  in  another  Presi- 
yond  Presidency.  dency,  shall  be  entitled  to  the  same  rate  of  commission 

in  respect  of  the  collection  and  distil bution  of  assets  collected  in  such  Presi- 
dency as  the  Administrator-General  of  such  Presidency  would  have  been 
entitled  to  if  such  assets  had  been  collected  and  distributed  by  him.  and  to 
no  higher  rates. 

This  section  has  been  inserted  by  s.  7,  Act  IX  ol  ISNI . 

Where  the  Administrator-General  of  Bengal  obtains  an  unlimited  grant  and  there  are 
assets  in  Bombay  or  Madras,  the  Administrator-General  of  Bengal  is  entitled  to  a  commission 
of  .')  per  cent,  on  such  assets. 

See  also  Ooods  of   Heivson,  I.  L.  R.,  4  Cal.,  p.  770. 

56.      No  person  other    than    the  Administraior- General  acthifi    ojficially 

shall  receive  or  retain  am/  commission  or  apenet/    iJiarqes 

charged  by  °eVcuU°  S      ^'-  ^^^ything  done    as  ej-ecdor   or  administrator    vnder 

adrailiistrator      other      any  probate  or    letters    of    administration  or    letters    nd 

(SSr  ^*^™'"''*''''*°'''     coiligenda  bona,  lohich  hare  been  grauted  by  the  Supreme 

Court  or  High  Court  at  Fort  H'tlliam  in  Bengal  since 
the  passing  of  Act  JVo.  V] J  of  1849  (for  the  :ip|)ointment  of  :in  Adminii-tni- 
tor-General  in  Bengal),  of  by  either  of  the  Supreme  or  High  Courts  at 
Madras  and  Bombay  since  the  passiiig  of  Act  No.  J I  of  1860  (to  amend  and 
ext'^nd  to  Madras  and  Bombay  Act  No.  VII  of  1849),  or  which  hare  been,  or 
shall  he,  granted  by  any  Court  of  competent  jurisdiction  within  tf/e  meaning  of 
sections  one  hundred  and  eighty-seven  and  one  hundred  and  ninety  of  the  Indian 
Succession  Act,  1865  ; 

but    this    enactment    shall    not    prevent   any   executor  or  other  person  from 
Bequest  in   favour     Staving   the  benefit  of  any   legacy    beijueathed   to    him   in 
of    executors     not     his    character    of  e.cecutor,   or  by  way   o/   commission    or 
affected.  otherwise. 

It  seems  to  have  been,  and  apparently  still  is,  the  practice  of  private  firms  in  Calcutta 
and  elsewhere  as  agents  to  take  out  letters  of  administration  to  estates  in  this  country 
under  powers  of  attorney  from  executors  and  next-of-kin  in  Europe,  and  to  charge  commission 
on  the  estates. 

This  practice  of  charging  commission  was  declared  by  Wilcox,  J.,  to  be  illegal,  and  pro- 
hibited by  this  section — In  re  Cowic,  7  C.  L.  R.,  19  :  (s.  c.)  I.  L.  R.,  f5  Cal.,  70. 

Attention  is  drawn  to  the  preface  of  "Administration  practice  in  India"  which  deals* 
with  the  controversy  which  arose  on  the  provisions  of  this  section. 

The  section  has  been  repealed  by  s.  1,  Act  ^'  of  1902. 

Narayan  C.  Dcbi  v.  S.  K.  Chatter jee,.,  I.  L  R.,  22  Cal.,  14. — The  defendant's  brother  ap- 
pointed as  executrix  and  executors,  his  wife  A'  together  with  plaintiff  and  another,  plaintiff 
beint'  unwilling  to  undertake  duties  without  remuneration.  A"  offered  him  and  he  accepted 
Rs.  125  per  month,  but  before  agreement  was  entered  into  defendant's  diwan  olTered  him  on 
her  behalf  a  uerwuna  of  Rs.  125  which  he  should  take  from  the  defendant  instead  of  from  K 
and  this  was  agreed  to.  He  then  took  out  probate  with  other  executors.  In  a  suit  for  hi.s 
salary  for  portion  of  time  for  which  he  had  acted  as  executor  :  Held  that  there  was  good  con- 
sideration for  the  agreement  and  that  same  was  not  unlawful  having  regard  to  s.  50.  Act  II 
of  1874. 


PART  VI. 

MISCELLANEOUS. 

Power  to  make  ^7.     The   Government  may,  from  time  to  time, 

rates  make  rules  consistent  with  the  provisions  of  this  Act 
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{a)  for  the  safe  custody  of  the  assets  and  securi- 
°'^as'setsT°  ties   which  come   to    the    hands   or  possession  of    the 

Administrator-General ; 

(b)  for  the  remittance  to  the  India  Office  of   all    sums  of  money  pay- 
For  remittance  able  or  belonging  to  persons  resident  in  Europe,  or, 

of  money.  ^^  other  cases  where  such    remittances   are    required  ; 

(c)  generally    for   the    guidance   of   the    Administrator-General   in  the 
For  guidance  of  Ad-     discharge  of  his  duties  ; 

ministrator- General.  ^^^^  ^^^^^  ^^  ^^^^l^  ^.^^^^^  amongst  Other  things  direct 

what  books,  accounts  and  statements,  in  addition  to  those  mentioned  in  this 
Act,  shall  be  kept  by  the  Administrator-General,  and  in  what  form  the  same 
shall  be  kept,  and  what  entries  the  same  shall  contain,  and  where  the  same 
shall  be  kept,  and  where  and  how  the  assets  and  securities  belonging  to  the 
estates  to  be  administered  by  such  Administrator-General  shall  be  kept 
and  invested  or  deposited  pending  the  administration  thereof,  and  how 
and  at  what  rate  or  rates  of  exchange  any  remittances  thereof  shall  be 
made. 

Unless  any  such  rules  are  made  and  published,  the  rules  now  in  force  in 

each   of    the  said  Presidencies,  so  far  as  the  same   are 

^^°now  in^fore'e'^^^^       not  inconsistent   with   this   Act,    shall  be  of  the  same 

force   and    effect    as   if   the  same  had  been  made  and 
published  hereunder. 

The  rules  which  have  been  framed  under  the  section  are  set  out  in  the  appendix. 

58.  Such  rules  shall  be  published  in  the  Gazette  of  India,  the  Fort  St. 

George  Gazette,  or  the  Bombay  Government  Gazette,  as  the 
Publication  of  new       case  may  be,  and   the  several  Administrators-General 

shall    obey    and    fulfil    the  same,    and  the  same  shall 
be  a  full  authority  and  indemnity  for  all  persons  acting  in  pursuance  thereof. 

59.  The  Governor-General  in  Council  may  from  time  to  time,   either 
Power  to  decide     by  general  rule,  or  by  special  order  in  a  particular  case, 

shaii\e  deem^^^pay^  decide  any  question  as  to  the  time  at  which  any  com- 
*^ie-  mission  accruing  to  the  Administrator-General  in  his 

official  capacity  shall  be  deemed  to  have  been  payable ;  and  such  decision 
shall  bind  every  Administrator-General  and  the  estates  held  by  him  in 
his   official  capacity. 

Orders  of  Court  to  ^^'     ^^"y  oi'^er  made   under  this    Act    by  any 

be  equivalent  to  de-  Court  shall  have  the  same  effect  and  be  executed  in  the 
crees.  , 

same  manner  as  a  decree. 

60  A.     The   Administrator-General  may,  whenever  he  desires,   for  the 

purposes  of  this  Act,  to  satisfy  himself   regarding  any 

PowejMioexamine        question   of  fact,   examine  upon  oath  or  affirmation 

(which  he  is  hereby  authorized  to  administer  or  take) 
any  person  who  is  willing  to  be  so  examined  by  him  regarding  such  question. 
This  section  has  been  inserted  by  s.  8  of  Act  IX  of  1881. 

61.     Whoever,  having  been  sworn  or  having  taken  an  affirmation  under 

this  Act,  makes,  upon  any  examination  authorized  by 

False  evidence.  ^^.^  ^^^_  ^  statement  which  is  false,  and  which  he  either 
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knows  or  believes  to  be  false,  or  does  not  believe  to  be  true,  shall  be  deemed 
to  have  intentionally  given  false  evidence  in  a  stage  of  a  judicial  proceeding. 

62.  All  assets  in  the  official  charge  of  the  Administrator-General  of 
f  ^  lift®  *  ^  unclaimed  any  of  the  said  Presidencies,  and  appearing  from  the 
transferred  to  Govern  official  books  and  accounts  of  the  Ecclesiastical  Eegis- 
™®"*^'  tiar  and  of  the  Administrator-General  of  any  of 
those  Presidencies,  or  from  the  official  books  and  accounts  of  any  of  those 
officers,  to  have  been  in  official  custody  for  a  period  of  fifteen  years  or  upwards 
without  any  claim  thereto  having  been  made  and  allowed,  shall  be  transferred 
and  paid  to  the  Comptroller-General  of  Accounts  or  to  the  Accountant- 
General  to  the  Government  of  Fort  St.  George  or  Bombay,  as  the  case  may 
be,  and  carried  to  the  account  and  credit  of  the  Government  of  India  for 
the  general  purposes  of  Government ; 

and  the  receipt  of  the  said  Comptroller-General  or  Accountant-General, 
as  the  case  may  be,  shall  be  a  full  indemnity  and  discharge  to  the  said 
Administrator-General  for  any  such  transfer  or  payment  : 

Provided  that  this  Act  shall  not  authorize  the  transfer  or  payment  of  any 
'  Proviso  such  proceeds   as   aforesaid   pending  any  suit  hereto- 

fore hereafter  instituted  in  respect  thereof. 

Under  provisions  of  Limitation  Act  of  1908  the  peiiod  fixed  by  Art.  123  for  c-laiming  a 
legacy  or  for  a  share  of  a  residue  or  for  a  distribution  is  12  yeais. 

See  also  s.  28,  Act  X  of  1865,  which  deals  with  escheats  to  Ciovernment. 

63.  If  any  claim  be  hereafter   made   to   any   part   of   the  securities, 
Mode  of  proceeding     moneys  or  proceeds  carried  to  the  account  and  credit 

er  principal  nioney°Jo  oi  the  Government  of  India  under  the  provisions  of 
transferred.  ^}-,jg  ^^^^  ^j-^^j  [j  ^^^^\^  claim  be  established  to  the  satis- 

faction of  the  Comptroller-General  or  the  Accountant-General  to  the  Gov- 
ernment of  Fort  St.  George  or  Bombay,  as  the  case  may  be,  the  Govern- 
ment of  India  shall  pay  to  the  claimant  the  amount  of  the  principal  so 
carried  to  its  account  and  credit  or  so  much  thereof  as  appears  to  be  due  to 
the  claimant. 

If  the  claim  be  not  established  to  the  satisfaction  of  the  said  Comptroller- 
General  or  Accountant-General,  as  the  case  may  be,  the  claimant  may  apply 
by  petition  to  the  High  Court  at  the  Presidencv  town  against  the  Secretary 
of  state  for  India,  and  after  taking  evidence,  either  orally  or  on  affidavit  in  a 
summary  way  as  the  Court  thinks  fit,  the  Court  shall  make  such  oider  on  the 
petition  for  the  payment  of  such  portion  of  the  said  principal  sum  as  justice 
requires,  and  such  order  shall  be  binding  on  all  parties  to  the  suit, 

and  the  Court  may  direct  by  whom  the  whole  or  any  part  of  the  costs  of 
each  party  shall  be  paid. 

See  notes  to  s.  (53. 

Smith  V.  Secretary  of  State.  1.  L.  R.,  3  Cat.,  34(t. — An  ai)i)licatiou  by  petition  under  s.  63  is 
a  suit  within  meaning  of  s.  13,  -Vet  X  of  1877,  and  tlierefore  such  an  application  is  barred  by  the 
disposal  of  a  former  application  in  the  same  matter  under  same  section  or  under  s.  60  of  Act 
XXIV  of  1867  which  the  Act  of  1871-  repeals  ;  this  is  so  whether  the  order  is  one  for  ])ayment 
of  money  or  one  dismissing  the  petition. 

Section  63  of  Act  II  of  l874contcmplate.-i  that  the  money,  which  is  the  subject  of  the  i>eti- 
tion,  may  be  claimed  by  parties  other  than  the  applicant  anil  that  these  parties  may  appear 
and  be  represented  at  the  iiearing  :  and  the  words  "  binding  on  all  parties  "  were  intended 
to  make  the  order  l)inding  upon  such  parties  as  well  as  on  tlie  petitioner-  The  order  passed 
on  the  section  can  be  reviewed  under  s.  623  of  Act  X  of  1877. 
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64.  Whenever  any  person,  other  than  a  Native  Christian,  Hindu, 
District  Judge  in  Muhammadan  [Parsi]  or  Buddhist,  or  a  person  ex- 
charge  offfroperty^f  empted  under  the  Indian  Succession  Act,  1865,  section 
to  rlport  ""toTdmini?-  tliree  hundred  and  thirty-two,  from  the  operation  of 
trator- General.  the  Act,  dies  leaving  assets  within  the  limits  of  the 
jurisdiction  of  a  District  Judge,  the  District  Judge  shall  report  the 
circumstance  without  delay  to  the  Administrator-General  of  the  Presi- 
dency, stating  the  following  particulars  so  far  as  they  may  be  known 
to  him  : — 

(a)  the  amount  and  nature  of  the  assets, 

(b)  whether  or  not  the  deceased  left  a  will,  and,  if  so,  in  whose  custody 
it  is, 

and,  on  the  lapse  of  one  month  from  the  date  of  the  death, 

(c)  whether  or  not  any  one  has  applied  for  probate  of  the  will  of  the 
deceased  or  letters  of  administration  to  his  effects. 

The  District  Judge  shall  retain  the  property  under  his  charge,  or  appoint 
an  ofl&cer  under  the  provisions  of  the  Indian  .Succession  Act,  1865,  section  two 
hundred  and  thirty-nine,  to  take  and  keep  possession  of  the  same  until  the 
Administrator- Ger. oral  has  obtained  letters  of  administration,  or  until  some 
other  person  has  obtained  such  letters  or  a  certificate  from  the  Administrator- 
General  under  the  provisions  of  this  Act,  when  the  property  shall  be  deliver- 
ed over  to  the  person  obtaining  such  letters  of  administration  or  certificate, 
or,  in  the  event  of  a  will  being  discovered,  to  the  person  who  mav  obtain  pro- 
bate of  the  will. 

[The  District  Judge  may  cause  to  be  paid  out  of  any  property  of  which  he 
or  such  officer  has  charge,  or  out  of  the  proceeds  of  such  property  or  of  any 
part  thereof,  such  sums  as  mav  appear  to  him  to  be  necessary  for  all  or  any  of 
the  following  purposes,  namely  : — 

(a)  the  payment  of  the  expenses  of  the  funeral  of  the  deceased  and  of 
obtaining  probate  of  his  will  or  letters  of  administration  to  his  estate  and 
ef!ect, 

(6)  the  payment  of  wages  due  for  services  rendered  to  the  deceased 
within  three  months  next  preceding  his  death  by  any  labourer,  artizan  or 
domestic  servant,  and 

(c)     the  relief  of  the  immediate  necessities  of  the  family  of  the  deceased, 

and  nothing  in  section  279,  section  282,  or  section  281  of  the  Indian 
Succession  Act,  1865.  or  in  any  other  law  for  the  time  being  in  force  with 
respect  to  rights  of  priority  of  creditors  of  deceased  persons,  shall  be  held  to 
affect  the  validity  of  any  payment  so  caused  to  be  made.] 

The  word    Parsi.'  in  brackets,  has  been  inserted  bj'  Act  IX  of  1881,  and  Native  Christian 
bv  Act  YII  of  1901. 

Thf  portion  in  brackets  thus  [     ]  has  been  added  by  s.  13  of  Act  II  of  1890. 

65.  Nothing  in  this  Act  is  intended  to  require  the  Administrator-Gene- 
Act  not    to  require     ral  to  take  proceedings  to  obtain  letters  of  administra- 

tStelof  sotdii?s"un^     tion  to  the  estates  or  effects  of  any  officer  or  soldier  or 
less  Administrator-     other  persons  subiect  to  any  articles  of  War,  unless 

General       authorized  i  .  ,      .    .  •'  ^  i      •       j    i  i.i       •      j 

by  Military  Secretary     when    the  Administrator-General    is    dulv    autliorizea 

°5sS^nT"^^  °'^'''     or  required    so   to   do   by    the   Military '  Secretary  to 
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Government,  or  by  a  Committee  of  Adjustment  or  other  officers  or  persons 
acting  under  any  law  for  the  time  being  in  force  relating  to  the  payment 
of  the  regimental  debts  ; 

nor  is  anything  in  this  Act  contained  intended  to  interfere  with  or  alter 
the  provisions  of  any  Act  of  Parliament  for  regulating  the  payment  of  regi- 
mental debts  and  the  distribution  of  the  effects  of  officers  and  soldiers  dying 
in  the  service  of  Her  Majesty  in  India,  or  of  any  Articles  of  War. 

66.     Nothing  contained  in  the  Indian  Succession  Act,  1865,  or  the  Indian 

Indian  Succession     Companies'  Act,  1866,  shall  be  taken  to  supersede  or 

Act  and  Indian  Com-     affect  the  right,  duties  and  privileges  of  the   Adminis- 

aflfect  Administrator-     trators-General  and    officiating  Administrators- General 

General.  ^^  Bengal,  Madras,  and  Bombay  respectively. 

And  nothing  contained  in  the  Indian  Succession  Act,  1865,  or  in  this  Act, 
Saving  of  provisions     or  in  the  said  Act  No.  XXIV  of  1867,  shall  be  deemed 
Acts'^^as^^to'^  ^^tty     ^^  af!ect,  or  to  have  affected,  any  provisions  for   the 
estates.  time  being  in  force  relating  to  the  moveable  property 

under  two  hundred  rupees  in  value  of  persons  dying  intestate  within  any 
of  the  Presidency-towns,  which  shall  be  or  has  been  taken  charge  of  by 
the  Police  for  the  purpose  of  safe  custody. 

So,  under  s.  5  of  the  Hindu  Wills  Act  (XXI  of  1870).  it  is  yirovided,  that  nothing  in  that  Act 
should  affect  the  rights,  duties  and  privileges  of  the  Administrator-General  of  Bengal.  Madras, 
and  Bombay.     See  also  s.  149  of  the  Probate  and  Administration  Act  (V  of  188) ). 

[67.     The  Administrator-General  shall  comply  with  such  requisitions  a3 
Compliance  with  re-     ^^^^  ^^  made  by  the  Government  for  returns  and  state- 
quisitions  for  returns,     ments.  in  such  form  and  manner  as  the  Government 
may  deem  proper.] 

This  section  has  been  added  by  s.  14  of  Act  11  of  1890. 


PART  VII.* 

DIVISION    OF    THE    PRESIDENCY    OF    BENGAL    INTO    PKOVINCES. 

[68.     (1)     Notwithstanding  anything  in  the  foregoing  provisions  of  this 

Division  of  the  Pre-     Act,   the    Goveinor-General   in   Council,  upon  the  oc- 

into  p^«)vinces.'^^°^*'     currencc  of  any  vacancy  in    the  office  of  the  Admini.s- 

trator-General  of  Bengal,  may,  by  notification  in   the 
Gazette  of  India. — 

<o)     divide  the  Presidenc}^  of  Bengal,  as  defined  in  this  Act,  into  so  many 
Provinces  as  he  thinks  fit, 

(6)  define  the  limits  of  each  of  those  Provinces,  and 

•   (c)  appoint  an  Administrator-General  for  each  Province, 
and,  subject  to  the    provi.'^ions  of  this  section,    the  following   consequences 
shall  thereupon  ensue,  namely  : — 

(i)  the  office  of  Administrator-General  of  Bengal  shall  cease  to  exist : 

*  This  part  has  been  added  by  s.  15  of  Act  II  of  1890. 
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(ii)  the  Adrainistvatoi-General  of  a  Province  i<liall  have  the  like  rights 
and  privileges,  and  peifoim  the  like  duties,  in  the  territories  and 
dominions  included  iji  the  province  as  the  Administrator-Gene- 
ral of  Bengal  had  and  performed  as  Administrator-General 
therein  : 

(iii)  the  functions  of  the  Government  under  this  Act  shall,  as  regards 
the  territories  and  dominions  included  in  a  Province,  be  discharged 
by  the  Governor-General  in  Council  : 

(iv)  the  functions  of  whatsoever  kind  assigned  by  the  foregoinor 
provisions  of  this  Act  to  the  High  Court  at  Calcutta  in  lesj^ect 
of  the  territories  and  dominions  included  in  a  Province  shall  be 
discharged  by  such  High  Court  as  the  Governor-General  in  Council 
may,  by  notification  in  the  Gazette  of  India,  appoint  in  this  behalf, 
and  probate  or  letters  of  administration  granted  to  the  Adminis- 
trator-General of  the  Province  by  the  High  Court  so  appointed 
shall  have  the  same  effect  throughout  the  Presidency'  of  Bengal, 
as  defined  in  this  Act,  or,  if  the  Court  so  directs,  throughout  Bri- 
tish India,  as,  but  for  the  abolition  of  the  office  of  x\dminictrator- 
General  of  Bengal,  probate  or  letters  of  administration  granted 
to  the  holder  of  that  office  by  the  High  Court  at  Calcutta  would 
have  had  : 

(v)  in  the  foregoing  provisions  of  this  Act  the  word  '  Presidency  '  shall 
be  deemed  to  include  a  Province,  the  expression  '  Presidency 
town  '  the  place  of  sitting  of  a  High  Court  appointed  by  the 
Governor-General  in  Council  under  clause  (iv)  of  this  sub-section, 
and  the  expression  'Advocate-General',  a  Government  Advocate 
or  other  officer  appointed  by  the  Governor-General  in  Council  to 
discharge  for  a  Province  the  functions,  under  this  Act,  of  an  Ad- 
vocate-General for  a  Presidency  : 

(vi)  the  provisions  of  this  Act  with  respect  to  the  commission  of  the 
Administrator-General  of  Bengal  shall  legiilate  the  commission 
payable  to  the  Administrator-General  of  a  Province,  and 

(vii)  generally,  the  pro\'isions  of  the  foregoing  sections  of  this  Act  with 
respect  to  the  High  Court  at  Calcutta,  and  the  provisions  of  those 
sections  or  of  any  other  enactment  with  respect  to  the  Adminis- 
trator-General of  Bengal,  shall,  in  relation  to  a  Province,  be  con- 
strued, so  far  as  may  be,  to  apply  to  the  High  Court  and  Adminis- 
trator-General, respectively,  appointed  for  the  Province  under 
this  section. 

(2)  Any  proceeding  which  was  commenced  before  the  publication  of  the 
notification  dividing  the  Presidency  of  Bengal  into  Provinces  and  to  or  in 
which  the  Administrator-General  of  Bengal  in  his  repiesentative  character 
was  a  party  or  was  otherwise  concerned  shall  be  continued  a«  if  the  notifica- 
tion had  not  been  published,  and  the  Administrator-General  of  the  Province 
in  which  the  town  of  Calcutta  is  comprised  shall  for  the  purposes  of  the  pro- 
ceeding be  deemed  to  be  the  successor  in  office  of  the  Administrator-General 
of  Bengal. 

(3)  The  Court  of  the  Recorder  of  Rangoon  shall  be  deemed  to  be  a  High 
Court  for  the  purposes  of  clause  (iv)  of  sub-section(l). 
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(4)  Notwithstanding  any  division  of  the  Presidency  of  Bengal,  as  defined 
in  this  Act.  into  Provinces  under  this  section,  the  Administrator-General  of 
the  Province  in  which  the  Town  of  Calcutta  is  comprised  shall  be  deemed  to  be 
the  Administrator-General  for  the  whole  of  the  said  Presidency  for  the  pur- 
poses of  the  Regiiiiental  Debts  Act,  1863.1 

This  section  has  been  added  by  s.  IT)  of  Act  II  of  1890. 

The  Reeinieutal  Debts  Act,  186H,  has  been  repealed  by  the  Regimental  Debts  Act,   1893,  ' 
infra. 

As  to  Rule  Framed  \mder  section  57.  | 

The  Rules  attached  are  the   rules    at  present  in  existence  dealing  with  the  OfPce  of   the  ' 
Administrator-General  of  Bengal,  but  the  various  forms  referred  to  are  not  included. 

As     regards     Rules     for     Administrator-General     of     Madras. 

See  Fort  St.  George  Gazette.  'M  Ortot'cr.  1897.  Pai't  T,  pp.  1322. 

Do.  18th  July  1899,  Part  I,  pp.  917. 

Do.  26th  July  1898.  Part  I,  pp.  702. 

Do.  (ith  .July  1898.  Part  T,  pp.  702. 

A.=;  regards  Rules  for  Administrator -General  of  Bombay. 

See  Gazette  of  Bombay,  20th  January,  1887.  Part  I,  pp.  45. 

RULES  OF  BUSINESS. 

R(;lp:  I.  The  Administrator-General  shall  keep  the  following  accounts  and  statements 
Nos.  1  to  17  :  — 

No.  1. — Asiet  Book,  being  a  list  of  the  assets  of  each  estate  as  the  Administrator-General 
obtains  information  respecting  them.  Form  1  annexed.  The  asset  book  should  be  signed  by 
the  Administrator-General  as  each  entry  is  made  in  it. 

No.  2. — Inventory  Booh,  being  a  list  of  property  received  as  belonging  to  each  estate  at  the 
time  the  Administrator- General  takes  charge  thereof.  This  list  should  be  a  true  copy  of  the 
original  inventory  prepared  and  signed  by  tlie  Administrator-General's  representative,  when 
taking  charge  of  the  propert}',  and  countersigned  if  possible,  by  the  representative  of  the 
deceased  or  otlier  person  from  whose  charge  or  possession  the  property  is  received.  The  inven- 
tory book  should  be  signed  by  the  Administrator-General  and  the  disposal  of  the  etVect- 
should  be  entered  in  proper  columns  under  the  initials  of  the  Administrator-General. 

No.  3. — Cash  Book,  showing  the  daily  transactions  in  cash  and  through  the  Bank  in  separate  i 
columns  as  per  Form  2  annexed. 

No.  4. — JRerei/it  Book,  in  which  there  will  be  registered  in  an  annual  consecutive  series  of 
numbers  all  receipts  granted  by  the  .Administrator-General  for  cash  or  Government  Securities 
or  other  pa})er  representing  money  which  will  be  fully  fletailed  in  the  receipt  book.  Form  .'< 
annexed.  The  receipt  book  will  be  signed  by  the  Administrator-General  at  the  time  of  signing 
the  original  receipts  for  issue  atid  after  comparison  therewith. 

No.  5. — Ledger  of  estate  accounts  showing  a  detailed  debit  and  credit  of  items  on  account 
of  such  estate  in  Form  4  annexed. 

No.  0. — Claim  Jicgistri/  Flook.'m  which  shall  be  registered  claims  preferred  against  each 
estate.  Form  o  annexed. 

No.  7. — Re{fi'>ter  of  house-rent  hiU>!.  in  which  the  particular  of  every  house  rent  bill  should  be 
entered,  and  tlie  entry  initialled  by  tlie  Administrator-General  hs  he  signs  the  bill.  Form  No.  0. 
The  Columns  of  this  regi-ter  showing  the  particulars  of  realizations  should  l^e  written  up 
daily  from  the  cash  book. 

No.  S. — Coinini-'i.^ion  Hook.  Form  No.  7.  showing  tiie  amount  collected  and  also  the  amount 
distributed  on  accoiuit  of  each  estate  uionthly  with  the  rate  and  amount  of  commission  due  to 
the  Administrator-General. 

Xo.  9. — Bill-^  Receirabfe  Book  for  entering  drafts  or  accounts  sales  at  sight  or  date.  Form 
No.  8.  The  entries  in  this  book  should  be  initialled  by  the  .Administrator-General.  The 
columns  showing  the  [)articulars  of  realizations  should  be  written  n]i  daily  from  the  cash 
book. 

?Jo.  10.  —  Register  of  remittance',  to     the  India  Office.  London,  in  Bunk  hiU.<,  Form  No.  9. 

^o.  11. — Register  hook  of  all  accounts  delivered  from  tlie  Office  of  the  .Administrator- 
General,  giving  particulars  as  in  Form  No.  10. 
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No.  12. — Meiuoiaiicluin  of  accounts  tiled  in  the  High  Court  by  the  Admiiiistrator- 
Gencral's  Office.     Form  No.  II. 

No.  13.— An  account  book  of  all  Bank  shares  and  (Government  and  otiier  Securities 
deposited  in  the  Bank  of  Bengal  or  retained  in  the  Administrator-General's  Office,  Form 
No.  12. 

No.  14. — .\n  account-current  of  all  Government  securities  sent  for  renewal  or  otiierwise 
to  the  Public  Debt  Office,  and  of  all  shares  or  other  securities  sent  for  any  purpose  to  the 
Office  of  Issue. 

No.  1.5. -Schedule  of  money  bonds  or  other  securities  received  by  the  Administrator- 
General  on  account  of  the  estates  under  his  charge  together  with  the  payments  thereout  and 
the  balances  in  hands,  prepared  for  each  half-year  under  section  44  of  Act  II  of  1874, 
Form  No.  l;l 

No.  K). — Schedule  of  balances  of  administration  paid  over  by  the  Administrator-General 
to  the  persons  entitled  to  the  same,  prepared  for  each  half-year  under  sections  44  of  Act  II  of 
1874,  drawn  up  as  per  Form  No.  14. 

No.  17. — Account  of  Audit  Fund  composed  of  the  interest  of  funds  invested  in  Government 
Securities  under  Clause  III,  Rule  III. 

KiJLK  II.  Of  the  foregoing  documents,  the  cash  book  should  exhibit  in  detail  the  daily 
receipts  and  issues  of  cash.  Government  Securities,  etc.  It  shall  be  balanced  at  the  close 
of  each  day  and  then  laid  before  the  Administrator-General,  who  will  sign  it  after  checking 
the  entries  and  satisfying  himself  that  the  balance  is  correct. 

Rlle  III. — (1)  The  ledger  account  of  each  estate  must  shew  the  transactions  on  its 
behalf,  not  only  in  cash,  but  also  in  Government  Securities  and  Bank  and  other  shares. 

(2)  Whenever  the  cash  balance  belonging  to  any  estate  shall  amount  to  Rs.  oW,  after 
providing  for  ascertained  current  demands,  it  shall  be  invested  by  the  Administrator- 
General  in  Government  Securities. 

(3)  The  Administrator -General  may  from  time  to  time  invest  in  Government  Securities 
any  portion  of  the  balance  standing  to  his  credit  in  the  Bank  of  Bengal.  The  investment 
should  be  made  in  favour  jointly  of  the  Administrator-General  and  the  Comptroller- 
General,  ex-officio  and  the  interest  arising  from  the  investments  should  be  carried  to  credit 
of  a  fund  to  be  called  the  Audit  Fund. 

(4)  The  Administrator-General  may  from  time  to  time  as  he  thinks  tit,  with  the 
concurrence  of  the  Comptroller- General,  authorise  the  sale  of  any  portion  of  the  Govern- 
ment Securities  belonging  to  the  Audit  Fund. 

Rule  IV.  The  Administrator-General  shall  not  retain  in  his  hands  a  larger  sum  in 
cash  than  Rs.  r),OOU ;  any  excess  beyond  this  amount  shall  be  lodged  to  his  credit  in  the 
Bank  of  Bengal. 

Rule  V.  Every  payment  charged  in  his  general  cash  account  shall  be  supported  by 
a  corresponding  voucher  which  should  be  passed  for  payment  under  the  signature  of  the 
Administrator-General. 

Rule  VI.  For  the  purpose  of  remitting  to  the  India  Office  any  sum  of  money 
payable  or  belonging  to  any  person  resident  in  Europe,  or  in  other  cases  when  such 
remittances  are  required,  any  Administrator- Gteneral  of  Bengal  hereafter  appointed  under 
section  5  of  the  Act  shall  purchase  bills  of  exchange  payable  in  London  at  a  time  not 
more  than  six  months  from  the  date  thereof  drawn  by  such  Banks  or  tirms  as  the  Governor- 
General  in  Council  may  from  time  to  time  approve  in  their  behalf.  Every  approval  of  a 
Bank  of  tirm  for  the  purposes  of  this  rule  shall  be  given  by  an  order  in  writing  signed  by  a 
Secretary  to  the  Government  of  India,  and  shall  continue  in  force  for  a  period  of  one  year 
from  the  date  thereof,  or  until  revoked  within  such  period  by  a  like  order. 

[^ote. — During  the  tenure  of  the  present  incumbent  (Mr.  Broughton)  remittances  on 
account  of  narties  in  Europe  to  the  treasury  at  the  India  Office  shall  be  made  by  Govern- 
ment Bills  at  the  rate  of  exchange  annually  agreed  upon  with  Her  Majesty's  Government  for 
advances  made  in  India.] 

Rule  VII.  So  long  as  remittances  are  made  on  account  of  persons  in  Europe  through 
the  Government  of  India  at  the  rate  of  exchange  annually  agreed  upon  with  Her  Majesty's 
Government  for  the  repayment  of  advances  made  in  India,  the  Administrator-General 
should  deposit  the  required  amount  to  credit  of  the  Government  account  at  the  Bank  of 
Bengal,  accompanied  bv  a  list  in  the  form  annexed  (No.  15),  which  will  be  receipted  by  the 
Bank  and  filed  in  the' Administrator-General's  Office.  Three  copies  of  this  list  will,  at  the 
same  time,  be  forwarded  to  the  Comptroller-General. 

Rule  VIII.  All  Government  Securities  and  Bank  or  other  shares  coming  into  posses- 
sion  of  the  Administrator-General  shall  forthwith  be  lodged  in  the  Bank  of  Bengal  for  safe 
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■custody,  CKcept  in  cases  in  vvlucli  it  may  I'f  necessai-y  tor  him  to  retain  them  for   a  hmporarii 
purpose. 

Ill  Li;  IX.  —  1.  Tlie  accounts  of  tlie  Adiuinistrator-General  shall  be  audited  bv  tin- 
Auditors  appointed  under  section  il  of  Act  11  of  1874  :  and,  in  order  to  the  timely  f)reparatioi] 
of  the  two  schedule-:  whicli  are  provided  fo:  by  section  14  of  that  Act.  the  said  accomits 
shall  be  clo-;cd  twice  eacli  year,  c,';.,  for  the  schedule  which  is  ret|uired  to  be  exhibited  in  Court 
on  or  before  the  1st  of  April,  uj)  to  the  :5Ut  Deceii.ber  preceding,  .md  for  that  which  is  re- 
quired to  bo  exhibited  on  or  before  the  Is*  of  October,  up  to  the  preceding  3()th  of  June. 

2.  The  expenses  of  audit,  etc.,  shall  be  divided  among  the  whole  of  the  estates  concerned, 
the  portion  falling  upon  estates  with  balances  of  less  than  Rs.  500  being,  however,  defrayed,  a- 
far  as  may  be,  from  the  Audit  Fund  formed  for  that  purpose  under  the  provisions  of  clause  ;i 
of  Rule  III.  If  the  Audit  Fund  shall  be  more  than  sufficient  to  defray  the  portion  of  expense> 
of  audit,  etc.,  falling  upon  estates  with  balances  of  less  than  Rs.  500.  the  surplus  shall  be 
applied  equally  towards  defraying  the  expenses  of  audit,  etc..  to  be  borne  by  estates  with 
balances  of  more  than  Rs.  oOO. 

;i.  If  in  any  case,  after  deducting  the  amount  to  be  defrayed  from  the  Audit  Fund,  the 
balance  of  an  estate  shall  be  below  the  proportion  of  charges  to  be  debited  against  it,  such 
balance  shall  be  written  otf  the  Administrator-General's  books,  and  after  the  amount  of 
the  balance  thus  written  off  has  been  deducted  from  the  total  amount  of  charges,  the  balance 
of  such  charges  shall  be  divided  among  the  remaining  estates  as  prescribed  above. 

4.     The  following  charges  may  be  met  from  the  Audit  Fund  besides  the  cost  of  audit : — 

{(()  The  cost  of  preparing  and  publishing  theschedulea  prescribed  by  .Sections  44  of  Act 
II  of  1 874  and  Rule  XII  (c)  to  the  amount  sanctioned   by  the  Government  of  India  i 
in  each  case. 

(/>)  Remuneration  to  the  Bank  for    the  custody    of    Government  Securities    (Rs.  200 
per  mensem  sanctioned  in  Bengal). 

(c)  Office  Postage. 

\d)  Office  rent  of  Rs.  350     per  mensem  during  the  incumbency  of  Mr.  Broughton. 

(c)  Cost  of  stamps  on  cheques. 

(/)  All  charges  on  account  of  printing  and  stationery. 

If  the  balances  at  credit  of  the  Audit  Fund  prove  insufficient  to  nieet  the  expenditure 
^«)  to  (/).  the  fact  should  be  reported  in  each  case  for  the  orders  of  the  CJovernment  of  India  in 
the  Homo  Departn\ent. 

RbLK  X.  A  rate  of  Rs.  20  may  be  levied  from  each  estate  as  it  comes  into  the  hands  of  the 
Administrator- General  to  meet  the  cost  of  ordinary  advertisement  connected  with  the  receipt 
•of  the  estate  by  the  Administrator-General  and  the  declaration  of  dividends.  Extraordinary  i 
advertisements  relating  to  the  letting  of  houses  advertising  for  the  next-of-kin  creditors,  etc., 
are  to  be  charged  to  the  estate  concerned.  The  rates  so  levied  should  be  carried  to  a  sei>arat« 
advertising  account,  from  which  the  cost  of  all  ordinary  advertisements  should  be  met. 

Rule  XI. — A.  It  is  open  to  the  Administrator-General,  under  section  32  and  the  explana- 
tion of  section  34  of  .\ct  TI  of  1874,  to  transfer  to  a  separate  account  styled  "  Dividends  payable 
account' '  the  total  amount  of  all  registered  and  admitted  claims  against  an  estate,  and  all 
subsequent  payments  on  account  of  such  claims  shall  be  debited  to  the  ""  Dividends  payable 
account. ' ' 

B.  The  details  of  the  receipts  and  payments  of  the  ''Dividends  payable  account"  will 
be  recorded  in  a  subsidiary  ledger  which  vvill  be  balanced  at  the  close  of  each  half-year  for 
agreement  with  the  balance  of  the  consolidated  account  in  the  general  ledger. 

C.  At  the  close  of  each  half-year  the  Administrator-General  will  publish  in  the  Calcutta 
Gazette  a  schedule  shewing,  in  detail  of  estates,  the  amount  of  the  dividend  balances  remain- 
ing unpaid. 
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List  of  N.ative  States  included  loithin  the  Presidencies  of  Bengal,  Madras  and 
Bondtay,  respectively,  by  noti/ication  under  section  3  of  Act  II  of  1874. 


Year,  Part  and  page  of 

Presidency. 

States. 

Gazette  of  India. 

Bengal 

Bengal— 

Hill  Tipperah. 

Kuch  Bihar. 

The   Tributary    Mahals    of     Chota 

Nagpore. 
The  Tributary  Mahals  of  Cuttack. 

Assam— 

The    States    in    the    Jaintia     and 

Khasi  Hills. 
Manipur. 

North-Western  Provinces— 

Rampur. 

Tehri  (Garhwal.) 

PCNJAB  — 

Baghal. 
Baghat. 
Balsan. 
Bash  ah  r. 
Bhajji. 

1878,  Part  I,  p.  438. 

Bhawalpur. 

' 

Bija. 

Chamba. 

Darkuti. 

Dhami. 

Dujana. 

P'aridkot. 

Hindur  (Nalagarh). 

Jabbal. 

Jummoo  and  Kashmir. 

Jind. 

Kahlur  (Bilaspur). 

Kalsia. 

Kapurthala 

Keouthal. 

Kumharsani. 

Kunhiar. 

Kuthar. 

Loharu. 

Mailog. 
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Year,  Part  and  page  ( 

Presidency. 

States. 

Gatettf  of  Iiulla. 

Bengal 

Punjab  -  contd. 

Maler  Kotla. 

Mandi. 

Mangul. 

Nabha. 

Patauni. 

Patiala. 

Sangri. 

Sirmur  (Nahan). 

Suket. 

Taroch. 

Rajputana  Agency— 

Bhurtpore. 

Bikanir. 

Bundi. 

Dholpur. 

Jaipur. 

Jaisalmir, 

Jhaiawar. 

Jodhpur  or  Marwar. 

Kerauli. 

Kishengarh. 

Kotah. 

Lawa. 

The   Marwara  parganas    belonging 

to  Meywar  and  Marwar. 
Shahpura. 
Tonk  (with  the   exception   of   Nim- 

bhera,  Pirawa  and  Sironji). 
Ulwar. 
Central  India  Agency— 

Gwalior  (the   whole   State,   except- 
ing  the  Sir  Subahship  of    Malwa 
and  certain  districts  under  the  Sir 
Subah   of    Esangarh,    which   are 
included   in   the     Presidency     of 
Bombay). 

Bandelkand  and  Bakhelhhand  States 
and  Chiefships. 

Ajaigarh. 

Alipura. 

Baoni. 

Behat. 

Behri. 

Beionda. 

Bhaisanda. 

Bijawar. 

Bijna. 

Chatrapur. 

Chirkhari. 

Dhattia. 

Dhurwai. 

Gerauli. 

Gaurihar. 

JasHu. 

Jigni. 

Kamiadhana. 

Ramta  Bijola. 

1878,  Part  I,  p.  438. 
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Bengal 


Madras 


Bombay 


BandeWumd  and  Bakhelkhand  Statex 
and  Chief  ships — contd. 
Kathi. 
Luifhasj. 
Maihir. 
Nayod. 
Naia^aoD. 
Orchha. 
Pahari  Banka. 
Pahara. 
Paldeo. 
Puniia. 
Rewah. 
Sampthar. 
Sohawal. 
Surila. 
Taraon. 
Lori  Fatehpur. 
Holkar's  district  of  Alarapur. 

Banganapalle. 
Cochin. 
Piiddukntfai. 
Sandiir. 
Travancore. 

The  Dominions  of  His    Higiiness 
the  Nizam  of    Hyderabad. 

Boroda. 

Cambay. 

Cutch. 

Jawar. 

Jinjira 

Khairpur  in  Sind. 

Kolharpur. 

Narukote. 

Peint. 

Tne  Satara  Jagirs. 

Savanur. 

Savaniwari. 

The  Southern  Maharatta  States. 

The  i~*  rates  in  Kandesh. 

Ditto         Kattywar. 

Ditto         Mahi  Kanta. 

Ditto         Palanpur, 

Ditto         Rfwa  Kanta. 

Ditto         Surat, 

Rajputaka  Agency— 

Banswara. 
Dungarpur. 

Ihe  Jhalra  Patau,  Districtx  of— 

Dag. 

Gangvar. 

Pach  Pahar. 

Oodeypur  or  May  war. 

Pertai'garh. 

Serohi. 


Year,  Part  and  page  of 
Gazett*  of  India. 


187«,  Parti,  p.  438. 


H,  SA 


29 
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Presidency. 


Bombay — oontd. 


States. 


The  Totih,  Districts  of— 

Nimbhera. 

Pirawa. 

Sirong. 

The  Feddatory  States  in  the 
Centkal  Provinces — 

liamra. 

Bastar. 

Ranker. 

Karond  or  Kalahandi. 

Kawarda. 

Khairagarh. 

Makrai. 

Nuiidgaon. 

Patna. 

Raigarh  Bargarh. 

Rairakhol. 

Sarangarli. 

Satki." 

Sonpur. 

Central  India  Agency— 

Barwai. 
Barwani. 

Bhopal  (the  whole  State). 
Devas. 
Dhar. 

Indore  (the   whole     State,    except- 
ing the  district  of  Alampur). 
Jaora. 
Jhalna. 
Jobat. 
Kathiwara. 
Kilchipur. 
Maksudangarh, 
Mathwar. 
Muhammad  garh. 
Nai'singhgarh. 
Rajgarb. 
Rajpur  Ali. 
Ratlam. 
Rattan  Mai. 
Sailana. 
Sitaman. 

GioaUor,  Districts  of —  » 


Year,    Part   and    page  of 
Gazatte  of  India. 


1890,  Part  I,  p.  247. 


Agar. 

Anijhira. 

Bag. 

Dikthan. 

Mandisur. 

Nimach. 

Sagor. 

Shujawalpur. 

Sonkach. 

Ujjain. 


With  the   seve- 
ral pargauas   sub. 
ordinate    thereto. 
1^  included    in     the 
I  chargeofSindhia"s 


Sir       Subah 
Malwa. 


of 
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Presidency. 

States. 

Year,  Part  and  page  of 
Gazette  of  India. 

Bombay— eontd. 

Gioaliur,  Distriett  o/— contd. 

f     With    the    seve- 

1890,  Part  I,  p.  247. 

ral      parganas   sub- 

Bhilfa. 

ordinate       thereto. 

Gonj    L5arO(la.    {  which      foric     part 

Malhargarh.         of    the     charge     of 

Sindhia'8  Sir  Subah 

, 

lof  Esan<rarh. 

Tlie  States  under  the  Bliil  Agency. 

I'itto                   Deputy       V,  h  i  1 

Ayency. 

Ditto                   (junah      Agency. 

Ditto                   Wef-tern      Malwa 

Agency. 

Baluchistan  Agency— 

The   territories   of    His  Highness -) 

the  Khan  of  Kelat. 

The   territories    administered    by 

the    Aijent    to    the    Governor-  [ 

Geneial   in  Baluchistan  as  sucii  ! 

Agent.                                               j 

PREFACE  TO  PROBATE  AND  ADMINISTRATION  ACT. 

There  was  not  until  the  passing  of  this  Act,  generally  speaking  any 
means  of  conferring  upon  any  one  a  conclusive  and  complete  title  as  the  re- 
presentative of  a  deceased  Hindu.  Mahomedan  or  Buddhist  oi  other  person 
exempt  from  the  provisions  of  the  Indian  Succession  Act.  The  Hindu  Wills 
Act,  1870,  (XXI  of  1870)  to  which  attention  has  already  been  drawn  at  that 
time  only  applied  to  the  territories  subject  to  the  Lieutenant-Governor  of 
Bengal  and  in  the  towns  of  Madras  and  Bombay,  and  moreover  it  as  will  be 
noted  only  dealt  with  cases  of  testamentary  succession,  and  outside  such  Pre- 
sidency- towns  there  was  apparently  no  clear  power  to  gi-ant  letters  of  admin- 
istration in  case  of  Hindus,  etc.,  dying  intestate,  and  in  fact,  it  had  been 
held  by  the  Calcutta  High  Court  (Ludman  Bharti  v.  Dukharam,  1880,  6  C.  L. 
R.,  p.  138)  that  the  District  Courts  had  no  power  to  entertain  applications 
for  probate  or  letters  of  administration  in  respect  of  Hindu  Wills  which  were 
not  governed  by  the  Hindu  Wills  Act. 

Since  the  passing  of  the  Act,  however,  the  District  Courts  have  full 
jurisdiction  to  entertain  applications  for  grant  of  probate  or  letters  of 
administration  in  respect  of  wills  made  before  1st  September  1870,  that  is  to 
say,  wills  of  Hindus  to  which  the  Hindu  Wills  Act  did  not  apply. 

Krishna  Kinkur  Roy  and  another   v.    Rai  ilohun    Roy  and    others    (I.    L.  R.,    14  Cal.,    . 
p.  37). 

Krishna  K.  Roy  v.  Panchuram  Mimdul  (I.  L.  R.,   17  Cal.,  272). 

It  must  not,  however,  be  overlooked  that  prior  to  the  passing  of  the  Act 
V  of  1881  the  District  Courts  were  empowered  to  grant  certificates  under 
Act  XXVII  of  1860,  but  such  certificates  did  not  clothe  the  certificate-holder 
with  the  full  power  of  an  administrator  and  so  to  speak  only  conferred  upon 
him  limited  authority  to  realize  debts  (specifically  mentioned)  to  receive  divi- 
dends and  interest  on  shares  and  Government  Securities  and  the  negotiation 
of  such  securities. 

This  Act  as  before  stated  was  repealed  by  Act  XXIV  of  1867  except  as  to 
Hindus,  Mahomedans  and  Buddhists  and  persons  exempted  under  the  In- 
dian Succession  Act,  section  332  from  the  operation  of  such  Act,  and  the  pro- 
visions of  the  Act  as  regards  Hindus,  etc.,  remained  in  force  until  the  year 
1889  when  it  was  repealed  by  Act  VII  of  1889,  the  Succession  Certificate  Act, 
which  is  at  present  in  force. 

The  decisions  in  the  following  cases  will  repay  perusal  as  going  to  show 
the  effect  of  the  passing  of  the  Act. 

Sharo  Bibee  v.  Baldeo  Das,  1  B.  L.  R.,  p.  24,  Original  Civil  Side,  1867. 

It  was  decided  in  this  case  that  the  will  of  a  Hindu  conferred  no  title  upon 
the  executor  but  that  he  derived  title  from  the  will  itself.     Probate  was 
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evidence  of  title  only  so  far  as  a  decree  of  Court  granting  it  would  be  viz. 
between  the  parties  and  those  privy  to  the  suit  in  which  the  decree  was  made! 
In  dealing  with  the  above  case  Norman,  J.,  in  his  judgment  states— "I 
am  of  opinion  that  probate  in  this  case  did  not  prove  the  will.  In  English 
law  probate  is  proper  evidence  of  the  executor's  title  to  personality.  That 
depends  on  a  peculiar  law  and  state  of  things  which  does  not  exist  in  regard  to 
wills  of  Hindus  ....••  •  •  As  regards  a  person  appointed  executor  of  the  will 
of  a  Hindu  his  position  is  different.  He  takes  nothing  from  any  grant  of  the 
Court.  His  title  is  founded  solely  and  simply  on  the  will  of  the"  testator  con- 
sidered as  an  instrument  of  gift.  Except  for  the  purpose  of  evidence  the  will 
of  a  Hindu  does  not  require  probate  the  executor  obtains  a  sentence  of  the 
Court,  and  in  looking  at  the  effect  of  that  sentence  in  evidence  against  others 
we  must  apply  those  principles  which  determine  whether  decrees  of  Court  of 
Law,  Equity  or  Admiralty  are  evidence  against  persons  not  parties  to  these. 
As  against  those  who  get  the  probate  or  oppose  the  grant  of  it  is  no  doubt  bind- 
ing as  against  parties  cited  it  is  evidence  but  it  has  no  greater  effect  than  an 
ordinary  decree  in  a  Civil  Court  against  persons  who  have  no  means  of  appear- 
ing in  the  suit  or  right  to  dispute  the  grant.  Probate  under  the  English  law 
of  evidence  was  no  proof  of  title  to  law  or  of  the  due  execution  of  a  power  be- 
cause on  such  subjects  the  Ecclesiastical  Court  had  no  jurisdiction  or  power. 
As  the  technical  reason  which  made  a  grant  of  Probate  in  England  evidence  of 
title  to  personality  did  not  apply  to  the  grant  of  probate  of  the  wills  of  Hindus, 
he  thought  he  could  only  apply  the  rules  governing  the  admissibility  of 
decrees  of  Court.'" 

In  the  goods  of  Koya  Dine,  2  B.  L.  R.,  Civil  Appeal,  p.  79  (1168). 

It  was  held  that  probate  might  be  granted  of  the  will  of  a  Buddhist  made 
after  the  1st  January  1866.  It  was  not  necessary  that  the  will  should  be  exe- 
cuted according  to  the  formalities  required  by  the  Indian  Succession  Act. 

In  the  goods  of  Adam  Shaw,  11  Sutherland  Weekly  Reporter,  p.  4l3  (1st  May,  1869). 

It  was  doubted  by  the  High  Court  whether  the  Recorder  of  Rangoon  had 
power  to  grant  administration  with  will  annexed  to  the  estate  and  effects 
of  a  Native  of  British  India.  The  inclination  of  the  Court  was  that  it  could 
be  done  but  in  granting  same  the  Court  must  be  guided  by  the  law  of 
inheritance  or  succession  of  such  nation. 

The  necessity  of  having  an  act  upon  the  same  lines  as  the  Indian  Succes- 
sion Act  was  brought  to  the  notice  of  Government  by  Mr.  Broughton,  the  late 
Administrator- General  and  he  at  the  request  of  Government  framed  a  Bill 
which  was  circulated.  The  report  of  local  authorities  was  called  for,  and 
although  the  majority  were  in  favour  of  the  measure,  a  considerable  body  of 
opinion  supported  the  view  that  it  was  not  necessary  to  compel  Hindu  re- 
presentatives to  take  out  probate  or  letters  of  administration. 

The  Bill  as  originally  framed  was  drawn  upon  these  lines  and  sections  187 
to  190  of  the  Indian  Succession  Act  were  omitted. 

The  Bill  was  introduced  into  the  Council  on  5th  June  1879. 

It  was  again  brought  before  the  Council  on  26th  June  1879,  when  it  was 
moved  that  it  should  be  referred  to  a  Select  Committee.  Subsequent  to  the 
5th  June  1879  it  had  also  been  thought  advisable  to  omit  sections  200  to  207 
of  the  Indian  Succession  Act  inasmuch  as  it  would  be  impossible  to  apply  these 
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sections  to  Hindus  who  are  governed  by  a  law  differing  from  that  on  which 
the  sections  are  based. 

Another  important  provision  which  had  also  been  introduced  was  the 
section  which  ena})led  the  Court  to  demand  security  from  an  executor  :  a 
section  was  accordingly  inserted  to  amend  section  256  of  the  Indian  Succes- 
sion Act. 

It  was  also  proposed  to  extend  Part  XXX  of  the  Indian  Succession  Act, 
and  to  apply  it  in  the  case  of  every  Hindu  dying  after  the  1st  January  1880. 

The  motion  to  submit  the  Bill  to  a  Select  Committee  and  to  publish  it 
was  put  and  agreed  to. 

The  Report  of  the  Select  Committee  was  presented  on  the  13th  February. 

1880  and  was  taken  into  consideration  on  the  20th  February  1880  when  the 
provisions  of  the  Bill  were  exhaustively  discussed.  It  would  be  as  well  to  draw 
attention  to  the  following  points  which  were  considered  in  Committee  : — 

1.  It  had  been  urged  that  by  merely  incorporating  by  reference  to 
sections  of  the  Indian  Succession  Act  which  it  was  proposed  to  apply  would 
lead  to  confusion  and  the  Committee  had  therefore  set  out  in  length  the 
various  sections  of  the  Indian  Succession  Act.  > 

2.  The  insertion  of  section  12  which  barred  the  establishment  of  any 
right  as  executor  or  administrator  or  legatee  until  probate  or  administration 
had  been  obtained  where  the  value  of  an  estate  exceeded  Rs.  1 .000. 

3.  The  need  for  obtaining  the  special  sanction  of  the  Court  in  cases  of 
disposition  of  the  property  by  an  executor  or  administrator  of  immovable 
property  {vide  sec.  90  of  the  Act  as  passed). 

4.  The  omission  of  the  provisions  of  the  Indian  Succession  Act  which 
required  the  consent  of  the  husband  before  a  grant  could  be  made  to  a  married 
woman. 

5.  Rate  of  interest  on  legacies  to  be  6  per  cent,  and  not  4  per  cent,  as 
provided  by  the  Succession  Act. 

6.  To  omit  the  provisions  of  sections  283  and  284  of  the  Indian  Succes- 
sion Act  as  regards  the  question  of  domicile  (but  as  to  this  see  section   145^: 
inserted  by  Act  II  of  1890). 

After  a  lengthy  discussion  in  Council  it  was  decided  to  postpone  the  consi- 
deration of  the  Bill  so  as  to  allow  of  further  time  for  the  expression  of  public 
opinion  upon  the  measure.  The  matter  again  came  on  before  the  Council  on 
23rd  December  1880  when  it  was  again  referred  back  to  the  Select  Committee, 
On  23rd  December  1880  the  Select  Committee  was  added  to.     On  6th  January 

1881  the  Report  of  the  Select  Committee  was  once  more  presented  ;  and  on  the 
14th  January  1881  such  report  was  further  considered  and  discussed  and  cer- 
tain amendments  were  introduced  the  most  important  of  which  were  the 
following  : — 

1.  The  Committee  had  made  two  changes  :  one  was  the  omission  of  the 
section  under  which  it  would  have  been  obligatory  outside  the  Lower  Provin- 
ces to  obtain  probate  of  a  will  of  property  exceeding  Rs.  1,000 :  the  other  was 
the  insertion  of  a  clause  providing  that  when  a  certificate  had  been  granted' 
under  Act  XXVIl  of  1860  and  probate  or  administration  was  granted  of  the 
same  estate  the  fee  leviable  on  the  grant  was  to  be  reduced  by  the  amount 
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of  the  fee  paid  on  the  certificate,  the  object  of  which  was  to  induce  people  to 
obtain  a  title  which  would  be  good  against  the  world. 

2.  The  proviso  to  section  2  was  also  inserted. 

3.  A  motion  was  put  forward  regarding  certain  amendments  and  the 
repeal  of  Act  XXVII  of  1860,  and  after  some  discussion  the  Bill  was  passed. 

The  Act  as  originally  passed  has  from  time  to  time  been  amended  and 
attention  is  drawn  to  the  following  which  are  hereinafter  more  fully  dealt 
with — 

1.  Act  VI  of  1889  (Probate  and  Administration  Act). 

2.  Act  VII  of  1889  (Succession  Certificate  Act). 

3.  Act  II  of  1890  (Probate  and  Administration  Act). 

4.  Act  XII  of  1891  (Repealing  and  Amending  Act). 

5.  Act  VI  of  1900  (Lower  Burmah  Courts  Act). 

6.  Act  VIII  of  1903  (Probate  and  Administration  ^  ct). 


Il 


THE  PROBATE  and  ADMINISTRATION  ACT 

No.  VI  OF  1881. 

(As  Amended  by  Acts  XX  of  1886,  VI  of  1889,  VII  of  1889,  II  of  1890, 
XII  OF  1891,  VI  OF  1900,  AND  VIII  OF  1903.) 

(Received  the  assent  of  the  Governor -General  on  the  2Ut  Januarij,  1881). 


An  Act  to  provide  for  the  grant  of  Probates   of  Wills   and  Letters  of  Adminis- 
tration to  the  estates  of  certain  deceased  fersons. 

Whereas  it  is  expedient  to  provide  for  the  grant  of  probate  of  wills  and 
letters  of  administration  to  the  estates  of  deceased  per- 
sons in  cases  to  which  the  Indian  Succession  Act,  1865, 
does  not  apply  ;  It  is  hereby  enacted  as  follows  : — 

The  Indian  Succession  Act  (X  of  1865),  which,  by  s.  2,  was  declared  to  constitute,  except  as 

Erovided  by  the  Act  itself,  or  by  any  other  law  for  the  time  being  in  force,  the  law  of  British 
adia  applicable  to  all  cases  of  intestate  and  testamentary  succession,  does  not  apply  to  intestate 
or  testamentary  succession  to  the  property  of  a.ny  Hindu,  Muhammadan,  or  Buddhist,  nor  to 
any  will  made,  or  any  intestacy  occurring,  before  the  1st  day  of  January,  1866 — Act  Xof  1865, 
B.  331,  ante. 

Sections  180-189  (both  inclusive),  and  ss.  191-199  (both  inclusive),  and  Parts  XXX  and 
XXXI,  of  the  Indian  Succession  Act,  were  made  applicable  to  the  wills  of  Hindus,  &c.,  in  the 
Lower  Provinces  of  Bengal  and  in  the  towns  of  Madras  and  Bombay,  by  s.  2  of  the  Hindu  Wills 
Act  (XXI  of  1870)  ;  but  so  much  of  that  section  as  makes  these  sections  and  Parts,  with  the 
exception  of  s.  187,  so  applicable,  has  been  repealed  by  s.  l.')4  of  the  Probate  and  Administra- 
tion Act  (which,  subject  to  the  provisos  in  s.  2,  applies  to  the  ivhole  of  Bi-itish  India),  and  now 
these  sections  and  parts  have  been  re-enacted  with  slight  variations  forming  Chapters  II  to 
XII  of  the  last-named  Act.  Section  187  is  the  only  section  of  the  Indian  Succession  Act 
dealing  with  probate  and  administration,  which  is  now  embodied  in  the  Hindu  Wills  Act. 
It  is  not  incorporated  in  the  Probate  and  Administration  Act — See  Shaikh  Moosa  v.  Shnik 
Easa,  I.  L.  R.,  8  Bom..  241 ;  KrUiiia  Kinlcer  Boyy.Rai  Mohunliai,  I.  L.  R..  14  Cal..  37  ; 
Krishna  Kinker  Roy  v.  Panchuram.,  I.  L   R..  17  Cal..  272. 

The  Probate  and  Administration  Act  bar'  been  declared  in  force  in  the  Sontlial  Pergannahs 
(83.  153  and  154)_See  Reg.  Ill  of  1886:  the  Districts  of  Hazaribagh.  Lohardugga  and 
Manbhoom  and  Pergannah  Dhalbhoom  and  tlie  Kolhan  in  the  District  of  Sinahbhoom— 
Oazette  of  India,  22nd  October,  1881.  Part  I.  p.  504:  the  Town  of  Mandalav— See  Act  XX  of 
1886.    s.  6  ;   British  Baluchistan— See  Reg.  I  of  1890.  s.  ?>. 

Hyderabad  Assigned  DiHricts.—By  Notification  No.  278  I.  J.,  dated  the  4th  November, 
1881,  the  Probate  and  Administration  Act,  18S1.  has  been  extended  to  the  Hyderabad 
Assigned  Districts,  subject  to  the  following  modifications  :  — 

(1)  In  ss.  '  1  and  2  for  the  word  "April"  the  words  "December  Ist  "  shall  be 
substituted. 

(2)  For   the  second  proviso  tos.  2  the  following  proviso  shall  be  substituted  :  — 


8S.  1,  2.]  PROBATE    AND    ADMINISTRATION    ACT.  4-37 

"Provided  also  tliat  no  Court  shall  receive  applications  for  probate  or  letter/,  of  adtninis- 
tration    until    the    Resident    at    Hyderabad  has,    by    a  Xotification  in   the    Official  Gazette, 
authorized  it  so  to  do." 

(3)  In  s.  3  the  definition  of  ' '  province,  ' '  in  ss.  52  and  59  the  proviaos,  and  ss.  60,  05.  H!). 
154  and  155  shall  be  omitted. 

(4)  In  s.  3  in  the  definition  of  "  Minor  "  the  words  and  figures  "  subject  to  the  Indian 
Majority  Act,  1875,  who  has  not  attained  his  majorit}',  within  the  meaning  of  that  Act, 
and  any  other  person,"  shall  be  omitted. 

(5)  For  the  vv^ords  "  British  India  "  and  "  High  Court  "  wherever  they  occur,  tlie 
words  "  the  Hyderabad  Assigned  Districts  "  and  "  Resident  at  Hyderabad  "  shall 
respectively  be  substituted. 

(0)  In  3.  5  for  the  word  "■  province,  "  in  s.  26  for  the  words  "province  in  which  appli- 
cation for  probate  is  made,  "  in  s.  28  for  the  words  "  province  in  which  application  is  maile," 
and  for  the  word  "  province  "  in  ss.  29  and  30,  for  the  word  "  province,  "  in  s.  39  for  the 
words  "  province  within  which  the  Court  that  has  granted  tlie  probate,  or  letters  of  administra- 
tion is  situate, ' '  in  s.  41  for  tlie  word  ' '  province,  "  in  s.  59  for  the  words  ' '  province  in  which  the 
same  is  granted,  "  and  in  s.  82  for  the  words  "  province  in  which  the  same  may  have 
been  granted,"  the  word-^  "  Hyderabad  Assigned  Districts,  "  shall  be  substituted. 

(7)  In  s.  39  for  the  words '•  such  Court.  "  the  words  "  the  Court  that  has  granted  tlie 
probate  or  letters  of  administration  "   shall  be  substituted. 

(8)  In  s.  52  for  the  word  "it"  each  time  it  occurs,  the  word  "  he  "  shall  be 
substituted. 

(9)  In  s.  69  for  the  word  "  Collector,  "  the  words  "  Deputy  Commissioner  "  shall  be 
substituted. 

(10)  In  s.  81  for  the  words  "  Local  Government,  "  the  words  "  Resident  at  Hydera- 
bad ' '  shall  be  substituted. 

(11)  In  s.  85  the  words  and  figures,  "  except  in  cases  to  which  the  Hindu  Wills  Act. 
1870,  applies,"  shall  be  omitted. 

(12)  In  s.  152  the  words  and  figures  "  or  Bombay  Regidation  No.  VIII  of  1827"  shall 
be  omitted. 

Gazette  of  India,  5th  November  1881,  Part  I,  p.  540. 

As  to  Native  Christians — See  notes  to  3.  331  of  the  Indian  Succession  Act.  and  see  Act 
VII  of  1901. 


CHAPTER  I, 

Preliminary. 

1.      This  Act  may  be  called   "The  Probate  and 
Short  title.  Administration  Act,  1881  :" 

Local  extent.  It  applies  to  the  whole  of  British  India  ; 

Commencement.  and  it  shall    come  into  force    on  the  first  day    of 

April.  1881. 

2.      Chapters  II  to  XIII.  both  inclusive,  of  this  Act  shall  apply  in  the  case 
of  every  Hindu.    Mahomed  an,     Buddhist,  and  person 
Personal  application.      exempted  under  section  332  of  the   Indian  Succession 
Act,  1865,  dying  before,  on,  or  after  the  said  first  day  of  April,  1881  : 

Provided  that  nothing  herein  contained  shall  be  deemed  to  render  iiivalid 
any  transfer  of  property  duly  made  before  that  day  : 

Provided  also  that,  except  in  cases  to  which  the  Hindu  Wills  Act.  1870. 
applies,  no  Court  in  any  local  area  beyond  the  limits  of  the  towns  of  Calcutta. 
Madras,  and  Bombay  and  the  territories  for  the  time  being  administered  by 
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the  Chief  Commissioner  of  British  Burma,*  and  no  High  Court  in  exercise 
of  the  concurrent  jurisdiction  over  such  local  area  hereby  conferred,  shall 
receive  applications  for  probate  or  letters  of  administration  until  the  Local 
Govei-nment  has,  with  the  previous  sanction  of  the  Governor-General  in 
Council,  by  a  notification  in  the  Official  Gazette,  authorized  it  so  to  do. 

Chapters  II  to  XIII  will  apply  to  Native  Christians  of  the  Province  of  Coorg,  who  were 
exempted  tnicler  s.  :i32  of  the  Succession  Act  from  tlie  j)rovisions  of  tiiat  Act  retrospectively 
from  the  IGth  March  lH(iry—(Jneztte  of  I ndltu  July  25th.  1868,  p.  iO!>4. 

The  Hindu  Wills  Act  (XXI  of  1870),  applies,  notwithstanding  anything  contained  in  s.  331 
of  the  Succession  Act  (a)  to  all  wills  and  codicils  made  by  any  Hiiuhi,  Jaina,  Sikh  or  Buddhist, 
on  or  after  the  1st  day  of  September  1870,  within  tlie  territories  subject  to  the  Lieutenant- 
Governor  of  Bengal,  or  the  local  limits  of  the  ordinary  original  civil  jurisdiction  of  the  High 
Courts  of  Judicature  at  Madras  and  Bombay;  and  (6)  to  all  such  wills  and  codicils  made 
outside  those  territories,  and  so  far  as  relates  to  immovable  property  situated  within 
those  tierritories  or  limits — Act  XXI  of  1870,  s.  2. 

The  following  Courts  have  beta  authorized  to  receive  applications  for  probate  or  letters 
of  administration  within  the  areas  mentioned,   namely  : —     , 

In   Bengal  :   the    High  Court    at    Calcutta    throughout    the     territories  subject    to    the 
Lieutenant-Governor  of  Bengal,    and  all    District  Judges,  as  defined    in  the  Act,    within  the 
said  territories,    and  such  Judicial    Officers  as  the  High  Court  may,  from  time  to  time,  a))poiiit : 
as    District   Delegates  to  receive  applications  for    proljate     and  letters    of  administration — 
See  Calcutta  Gazette.  April  20th,  1881,  Part  I,  p.  44.5. 

In  the  Punjab  :  the  Chief  Court  throughout  the  territories  administered  by  the  Lieute- 
nant-Governor of  the  Punjab,  and  all  District  Judges,  as  defined  in  the  Act  within  the 
Baid  territories,  and  such  Judicial  Officers  as  the  Chief  Couit  may,  from  time  to  time,  ap- 
point as  District  Delegates — See  Punjab  Gatdlt,  October  (itb,  1881,  Part  I,  p.  483. 

In  the  Andaman  and  Nicobar  Islands  :  the  Courts  of  the  Deputy  Superintendent  and 
the  Chief  Commissioner— See  Gazette  of  India,  May  28th  1881,  Part  I,  p'.  214. 

In  Assam  :  the  High  Court  at  Calcutta  throughout  Assam,  and  all  District  Judges,  as 
defined  in  the  Act,  within  the  province,  and  such  Judicial  Officers  as  the  High  Court  may, 
from  time  to  time,  appoint  as  District  Delegaes — See  Assam  Gazette,  August '21th,  1881,  Part 
I,  p.  337. 

In  Madras  :  the  High  Court  at  Madras,  thoughout  the  territories  subject  to  the   Governor 
in   Council  ;  all   District  Judges,  as  defined  in  the  Act,  within  the  said   territories,   and   such 
Judicial   Officers  as  the  High  Court  may,  from  time  to  time,  appoint  as  Delegates — See    Fort  \ 
St.  Georqc  Gazette,  30th  April  1889,  Part  I,  p.  253. 

In  the  Central  Provinces  :  the  Judicial  Commissioner,  throughout  the  territories    under  f 
the    administration  of  the  Chief  Commissioner  ;  and  all  Deputy  Commissioners  within  those 
territories — See  Central  Provinces  Gazette,  18th  May.  188!).  Part  II,  p.  91. 

In  Coorg  :  the  Court  of  the  Judicial  Commissioner  and  the  Court  of  tlie  Commissioner — See 
Coorg  District  Gazette,  1st  July  1889,  Part  I,  p.  50. 

In  Bombay  :  the  High  Court  at  Bombay,  throughout  the  territories  subject  to  the  Governoi 
in  Council  ;  all  District  Judges,  as  defined  in  the  Act,  within  tlie  said  territories,  and  such 
Judicial  Officers  as  the  High  Court  may,  from  time  to  time,  appoint  as  District  Delegates — ^^See 
Bombay  Government  Gazette,  1st  August  1889.  Part  I,  p.  (543. 

In  Ajmere-Merwara  :  the  Court  of  the  Chief  Commissioner  and  the  Court  of  the  Conimis-  i 
sioner— See  Gazette  of  India,  r,th  October  1889,  Part  II,  p.  534. 

In  the  North- Western  Provinces  and  Oudh  :  the  High  Court  at  Allaiiabad,  throughout  the 
territories  subject  to  the  Lieutenant-Governor;  the  .Ju(licial  Coinmissionci'  of  Oudh.  through- 
out the  territories  subject  to  the  Chief  Commissioner  ;  all  District  Judges  as  defined  in  the  Act, 
within  the  North-Western  Provinces  and  Oudh  ;  and  such  Judicial  Officers  as  the  High  Court 
of  the  Judicial  Commissioner  may,  from  rime  to  time,  ajipoint  as  District  Delegates — See 
Xorth-  Western  Provinces  and  Ondh  Gazette,  7th  December  1889,  Part  I.  ]>.  511. 

As  to  Hyderabad -Assigned  Di.stricts— See  Ga;s«ef)//M<ita,  .5th  November  1881,  Piit  1,  p« 
.540,  ante,  n.  24G. 


1886,  s.  4. 


For    '  British  Burmah  "  read  "  Lower    Burmah  "  in  the  Burmah  Code— Act    XX  <A    i 
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3.      In  this  Act,  unless  there  be  something  repug- 
interpretation-ciause.     ^^nt  in  tlie  subject  or  context,— 

•Province."  'Province'  includes  any  division  of  British   India 

having  a  Court  of  the  last  resort  : 

i\i!snni  (lots  not  c^oine  within  this  definitioi! — Tfuikoor  Kristo  Siirmti  Adhikinn  v.  liasoodd) 
(JoifhamtL.  12  W.  R.,  424. 

As  to  Hyderabad  Assioned  Districts — See  notification,  (I'l-eltc  of  India,  5th  November 
1881,  Part  I,  p.  o4(». 

'  Minor  '  means  any  person  subject  to  the  Indian  Majority  Act,  1875,  who 

has  not   attained  his  majority  within  the  meaning  of 

•  iliinoruy  *^^^  ^^^'  ^"^  ^"^  other  person  who  has  not  completed 

his  age  of  eighteen  years;  and   'minority'    means  the 

status  of  any  such  person  : 

By  s.  2  ot  the  Indian  Majority  Act  (IX  of  1875),  it  is  enacted  tliat  every  minor,  of  whose  i)er- 
son  or  property  a  guardian  has  been  or  shall  be  a))pointed.  shall  be  deemed  to  have  attained  his 
majority  when  he  shall  have  completed  his  aj/e  of  twenty-one  years,  and  not  before — See  Raj 
Coomar  Roy  v.  Aiftizuddin  Ahmed,  8  C.  L.  R.,  419. 

This  definition  of  minor  fixes  the  period  of  disability  for  the  purposes  of  the  Act  not  only 
for  persons  domiciled  in  British  India,  but  for  any  other  person  whether  they  be  aliens  or 
not— /«  the  (.'oods  of  Sewnarain  Mohuta,  I.  L.  R.,  21  Cal.,  911. 

As  to  Hyderabad  Assigned  Districts — See  notification,  ant-?,  p.  240. 

'  Will '  means  the  legal  declaration  of  the  intentions  of  the  testator  with 
._.  respect  to  his  property,  which  he  desires  to  be  carried 

into  effect  after  his  death  : 

'  Codicil '  means  an  instrument  made  in  relation  to  a  will,  and  explaining, 
altering  or  adding  to  its  dispositions.  It  is  consider- 
ed as  forming  an  additional  part  of  the  will  : 

See  note  to  the  definitions  of  'will'  and  'codicil'  in  s.  3  of  the  Indian  Succession  Act,  p.  4, 
ante. 

'  Specific    legacy '    means  a   legacy    of   specified 
'  Specific  legacy.  property: 

'Demonstrative  'Demonstrative  legacy'   means  a  legacy  directed 

legacy.  ^^  ^^  p^^j^  ^^^^  ^f  .specified  property  : 

The  definitions  of  'specific  legacy'  and  "  demonstrative  legacy'  are  taken  from  s.  137 
(expln.)of  the  Indian  Succession  Act,  ante. 

'  Probate  '  means  the  copy  of  a  will  certified  under  the  seal  of  a  Court  of 
competent  jurisdiction,  with  a  grant  of  administration 
*  Probate.'  ^^  ^^^  ^^^^^^  ^^  ^j^^  testator  : 

'  Executor '  means  a  person  to  whom  the  execution  of  the  last  will  of  a 
deceased    person  is,    bv    the   testator's   appointment, 

'Executor.'  iij^i  .  "  ' 

confided  : 

'Administrator'   means  a  person  appointed  by  competent  authority  to 
administer  the  estate  of  deceased  person  when  there  is 
'Administrator.  ^^  executor  :  and 

[See  notes  to  the  definitions  of  'executor'  and  'administrator'  ins.  3  of,  thie  Indian  Succes - 
sion  Act,  ante.] 
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.T^4  ♦  4  .  T  ^  'District    Judge'    means   the    Judge    of  a    principal 

Livil  Court  or  original  jurisdiction. 
See  notes  to  the  definition  of 'District  Judue'  in  s.  .'J  of  tiie  Indian  Succession  Act,  ante. 


CHAPTER  II. 
Of  GRANT  or  Probate  and  Letters  of  Administration. 

4.  The  executor  or  administrator,  as  the  case  may  be,  of  a  deceased 

person,    is  his    legal    representative    for    all    purposes 

perty'' of  ex^cur,o^'<?r  and  all  the  property  of  the  deceased  person  vests 
administrator  as  such.      -^^  ^^^^  ^^  ^^^j^ 

But  nothing  herein  contained  shall  vest  in  an  executor  or  administrator 
any  property  of  a  deceased  person  which  would  otherwise  have  passed  by 
survivorship  to  some  other  persons. 

Tile  tirst  part  of  this  section  is  .s.  17'J  of  the  Indian  Succession  Act;  sec  the  notes  to  that 
section. 

Prior  to  this  Act,  in  cases  to  which  the  Hindu  Wills  Act  and  the  Indian  Succession  Act  did 
not  apply,  probate  coidd  only  be  granted  under  the  Supreme  Court  Charters  ;  but  the  repre- 
sentative status  conferred  by  such  grants  fell  far  short  of  that  conferred  by  similar  grants  in 
the  case  of  deceased  Kuropean  British  subjects.  In  the  case  of  wills  of  Hindus  not  governed 
by  the  Hindvi  Wills  Act,  probate  conferred  no  right  of  property  analogous  to  estate  or 
interest  conferred  upon  an  English  executor — Jaykali  v.  Sibnath  ('Imtterjct,  2  B.  L.  R..  (0. 
C),  1  juer  Phear,  .J. 

In  Kherodemoney  Dasfiee  v.  Doorgnmoney  />«»*te[I.  L.  R..  4  Cal.,  455:  (s.  c.).  3  C.  L.  R., 
Si.")],  Markby,  ,T.,  said  : — "There  is  no  doubt  that  the  word  'vest'  is  not  an  appropriate  one  to 
describe  the  position  of  a  Hindu  executor  in  a  will  made  prior  to  the  Hindu  Wills  Act.  It  has 
been  frequently  held,  that  the  mere  appointment  of  a  person  as  executor  to  a  Hindu  does 
not  cause  any  property  to  vest  in  him  at  all,  and  that,  if  as  executor  he  is  entitled  to  hold  the 
propeity,  he  holds  only  as  manager" — I.  L.  R.,  4  Cal.,  40S. 

In  1873  one  L  died  possessed  of  ancestral  property  situate  partly  in  Bombay  and  partly  in 
Surat  District.  He  left  a  widow  and  a  minor  son.  By  his  will  he  bequeathed  his  property  to 
his  son,  appointing  executors  to  manage  the  ])roperty  during  his  minority.  Tiie  son  died  in 
1877  leaving  a  minor  widow  J/,  and  in  1879  one  of  the  executors  obtained  probate  of  L  s  will 
from  the  High  Court  of  Bombay.  In  1881  M  sued  to  recover  possession  of  the  property 
covered  by  the  will,  and  it  was  urged  in  defence  that  the  property  had  vested  in.  the  executor 
and  that  the  defendant  held  the  estate  under  the  execntor.  the  suit  was  not  maintainable 
without  impleading  the  executor,  and  the  Court  held  that  the  executor  was  not  a  necessary 
party  to  the  suit.  Section  179  of  the  Indian  Succession  Act,  as  incorporated  in  the  Hindu 
Will's  Act.  did  not  apply  so  far  as'  related  to  property  outside  Bombay.  The  property 
in  Surat  being  ancestral  property  on  tlie  father's  death  vested  in  the  son  by  survivorship, 
and  on  his  death  in  his  widow.  Therefore  the  estate  of  L  did  not  vest  in  the  executor — 
Bat  Hnrkor  v.  Manvk  Lall.  I.  L.  R..  12  Bom..  621. 

There  is  no  such  thing  as  succession  properly  so  called  in  an  undivided  Hindu  family.  The 
wliole  body  of  such  a  family,  consisting  of  males  and  females,  constitutes  a  sort  of  corporation, 
some  of  the  members  of  whicli  are  coparceners,  that  is.  persons  v ho.  on  partition,  would  be 

entitled  to  demand  a  share,  while  others  are  only  entitled  to  maintenance Until  they 

elect  to  claim  a  partition,  the  property  continues  to  devolve  upon  the  members  of  tlie  family 
for  the  time  being  by  survivorship,  aiul  not  by  succession — Maync's  Hindu  Law.  §  243,  and 
see  §  307. 

The  proviso  in  this  section  saves  the  rielits  of  the  members  of  a  joint  familv. 

See  also  I.  L.  R.,  33  Cal..  710:  I.  L.  R.'.  2.")  Cal..  UUi :  I.  L.  R.,  2!»  All..  277:  I.  L.  R.,  33 
Cal..  1K5:   I.  I-  R.,  10  Cal..  554.        , 

5.  When  a  will  ha.s  beJen  proved  and  deposited  in  a  Court  of  competent 

Administration  with     jurisdiction,   situated  bevond  the  limits  of    the  Pro- 

thenti^ated ^co  %  ^of  ^'i^^e,  whether  in  the  British  dominions,  or  in  a 
will  proved  abroad.        foreign  country,  and  a  properly  authenticated   copy  of 
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the  will  is  produced,  letters  of  administration  may  be   granted  with  a  copy  of 
such  copy  annexed. 

This  is  s.  180  of  the  Indian  Succession  Act, '^fAiic,  p.  24S.  It  Mas  originally  embodied  ia 
the  Hindu  WUls  Act,  but  now,  by  s.  1.54-  of  this  Act,  s^j.  180  —  18!)  (inclusive)  witli  the  excep- 
tion of  S3.  187,  191  —  199  (inclusive)  and  Parts  XXX  and  XXXI  and  Parts  XXXIII  to  XL 
(both  inclusive)  so  far  as  they  were  made  applicable,  have  been  taken  out  of  the  Hindu  Wills 
Act,  it  being  no  longer  necessary  to  retain  them.  They  have  been  re-enacted  witli  slight 
variations  in  Chapters  II  to  XIII  of  the  Act.  Section  187  is  the  only  section  of  tlu^  Indian 
Succession  Act  dealing  with  probate  and  administiation,  which  is  now  embodied  in  the  Hindu 
Wills  Act.  It  is  not  incorporated  in  tills  Act.  See  Shaikh  Moom  v.  Shaikh  Esm,  I.  L.  R.  8 
Bom.,  241  ;  Krishna  Kinker  Roy  v.  Rai  Mohim  Rai,  I.  L.  R.,  14  Cal.,  :{7  ;  Krishna  Kinker  Rou 
V.  Panchuram,  I.  L.  R.,  17  Cal.,  272.  -^ 

Probate  only  to  ap-  6.     Probate  can  be  granted  onlv  to  an  executor 

pointed  executor.        appointed  by  the  will. 

This  is  s.  181  of  the  Indian  Succession  Act.  See  notes  to  tl\at  section,  ant:,  pp.  1G1-I(i2. 
Where  tlie  genuineness  of  a  will  is  not  disputed,  and  an  application  for  probate  is  made  by  a 
person  appointed  executor  by  the  will,  the  Court  has  no  discretion,  wheie  the  applicant  is 
not  legally  incapable  to  refuse  probate  on  the  groiuid  that  tlie  applicant  is  not  a  fit  and 
proper  person  to  be  appointed  executor — Hara  Coomar  Sircar  v.  Doorqamoni,  I.  L.  R.^ 
21  Cal.,  195. 

See  also  6C.  W.  N.,  784;  I.  L.  R.,  19  All.,  458  ;  I.  L.  R..  18  Bom.,  74!) ;  I.  L.  R.,  26  Bom., 
2(37  ;  10  C.  W.  N.,  864. 

Appointment,  express  7'  ,  .^^^«.  appointment  may  be  express  or  by  neces- 

or  implied.  sary  implication. 

Illustrations. 

(a)  A  wills  that  C  be  his  executor  if  B  will  not.  B  is  appointed  executor 
by  implication. 

(b)  A  gives  a  legacy  to  B  and  several  legacies  to  other  persons,  among 
the  rest,  to  his  daughter-in-law,  C,  and  adds,  ' '  but  should  the  within-named 
C  be  not  living,  I  do  not  constitute  and  appoint  B  my  whole  and  sole  execu- 
trix."    C  is  appointed  executrix  by  implication. 

(c)  A  appoints  several  persons  executors  of  his  will  and  codicils,  and 
his  nephew  residuary  legatee,  and  in  another  codicil  are  these  words: — "I 
appoint  my  nephew  my  residuary  legatee  to  discharge  all  lawful  demands 
against  my  will  and  codicils,  signed  of  different  dates."  The  nephew  i.s 
appointed  an  executor  by  implication. 

This  is  s.  1S2  of  the  Indian  Succession  Act — See  cases  collected  under  that  section. 
See  also  1.  L.  R.,  30  Mad.,  191 ;  I.  L.  R.,  5  Cal.,  756,  6  C.  W.  X.,  310;   10  C.  W.  X.,  232; 
I.  L.  R.,  22  Mad.,  345 ;  I.  L.  R.,  26  Bom.,  571. 

Persons    to    whom  8.     Probate  cannot  be  granted  to  any  person  who 

SraSted.  *'^''''°*     ^^     is  a  minoi  or  is  of  uiisouiid  mind. 

This  is  s.  183  of  the  Indian  Succession  Act,  omitting  the  words  "nor  to  a  married  nroman 
without  the  consent  of  her  husband.'  These  words  have  been  omitted,  because  the  imposition 
of  such  a  condition  would  have  been  inconsistent  with  the  proprietary  status  accorded  to  mar- 
ried women  among  a  large  proportion  of  the  persons  for  whom  tliis  Act  is  intended,  and  would 
confer  a  power  on  the  husband  which  would,  it  was  said,  in  many  cases,  be  likely  to  be 
abused — See  Report  of  the  Committee. 

There  is  nothing  to  prevent  a  minor  being  appointed  an  executor.  Wliere  a  nnnor  is  solo 
executor  or  sole  residuary  legatee,  provision  for  the  administration  of  the  estate,  during  his 
minority,  is  made  by  s.  31,  iufra.  Section  32  provides  for  the  administration  of  the  estate 
during  the  minority  of  several  executors  or  residuary  legatees. 
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In  cases  to  wliicli  this  Act  applies,  there  is  nothing  to  prevent  probate  being  granted  to 
a  married  woman. 

Grant  of  probate  to  9.     When  Several  executors  are  appointed,   pro- 

Bimtutaneou sij^  or*  at     ^^^^  ^^Y  ^^  granted  to  them  all  simultaneously  or  at 
different  times.  different  times. 

Illustration. 

A  is  an  executor  of  5'.s  will  by  express  appointment,  and  C  an  executor  of 
it  by  implication.  Probate  may  be  granted  to  A  and  C  at  the  same  time,  or  to 
A  first,  and  then  to  C,  or  to  C  first,  then  to  A. 

Tl^is  is  s-  ISl  of  the  Indian  Succession  Act — See  note^  to  tlmt  section. 

10.     If  a  codicil  be  discovered  after  the  grant  of  probate,  a  .separate  pro- 
bate of  that  codicil  may  be  granted  to  the  executor,  if 

codTc'u^  discove^red     it    in   no   way   repeals   the   appointment   of  executor? 
after  grant  of  probate       ^^^^^  ^y.  ^^le  will. 

If  different  executors  are  appointed  by  the  codi- 
fe^ent^  executor"  ap-  cil,  the  probate  of  the  will  must  be  revoked,  and  a  new 
pointed  by  codicil.  probate  granted  of  the  will  and  the  codicil  together. 

This  is  s.  18')  ot  the  Indian  Succession  Act^ — See  notes  to  that  section. 

11.  When  probate  has  been  granted  to  several 
sentation  to  surviv-  executors,  and  one  of  them  dies,  the  entire  representa- 
ing  executor.  ^^^^^  ^^  ^^iq  testator  accrues  to  the  surviving  executor 

or  executors. 

This  is  s.  18f>  of  the  Indian  Succession  Act. 

Section  187  of  tlie  Indian  Succession  .Act,  whicii  is  as  follows  :  —  '"No  right  as  executor  or 
legatee  can  be  established  in  any  Court  of  Justice,  unless  a  Court  of  competent  jurisdiction  -s^ith- 
in  the  province  shall  have  granted  pro!)ate  of  the  will  under  winch  the  right  is  claimed,  or  shall 
have  granted  letters  of  administration  under  the  one  hundred  and  eightieth  section"'  has 
not  been  incorporated  in  the  Probate  and  Administration  Act,  but  it  has  been  retained  in  the 
Hindu  Wills  Act  (see  Probate  and  Administration  Act,  s.  154),  and  by  that  Act,  it  still  applies 
to  the  wills  of  Hindus,  Jaiiias,  Sikhs  and  Buddhists  executed  after  the  1st  September  1870 
(see  Hindu  Wills  Act,  s.  2)  within  the  territorial  limits  to  which  that  latter  Act  ajiplies. 
Accordingly,  it  would  seem,  the  section  has  no  application  in  case  of  Hindus.  Jainas.  Sikhs, 
Buddhists  outside  the  Presidency  Towns  and  Lower  Bengal.  It  follows,  therefore,  that  in  the 
territories  outside  the  limits  to  wliich  the  Hindu  Wills  Act  is  applicable  there  is  no  law  in 
force  which  obliges  a  person,  to  whom  the  Indian  Succession  Act  does  not  apply,  claiming 
under  a  will  to  obtain  probate  of  the  will,  or  otherwise  to  establish  his  right  as  executor  or 
administrator  or  legatee  to  obtain  probate  before  he  can  sue  in  resjject  to  any  property  which 
be  claims  under  the  will — Bha/jmiisang  v.  Jicchra^da-s  Ilarjiiandnf;,  I.  L.  R.,  (i  Bom.,  73  :  Krishna 
Kinker  Hoy  v.  Hciimohim  Boy,  I.  L.  R.,  14.  Cal.,  37  ;  Krinhn  KivJccr  Roy  v.  Pnclmravia 
Mundid,  I.  L.  R.,  17  Cal.,  272.  [But  now  see  the  Succes-^iou  Certificate  .4ct,  VII  of  1889, 
S3.  1  (4),  and  21.]  In  any  suit  or  proceeding  instituted  by  him,  it  has  been  held,  it  is  for  the 
Court,  in  which  the  suit  or  proceeding  is  ]jendiug.  to  detenuine  for  the  purpose  of  such  suit 
or  proceeding  whether  the  will  is  genuine  and  valid  and  confers  on  tlie  plaintiff  or  applicant 
the  right  which  he  claims,  (/bid).  It  follow-i,  also,  that  an  executor  of  a  Mohammadun  will 
may  establish  his  right  under  the  v.ill  withcuit  taking  out  itrolnite-  Slidik  Moosa  v.  Shail:  Esm, 
I.  L.  R.,  8  Bom.,  241.  Now  see  Act  VII  of  1889,  ss.  1  (4),  4  and  21  us  to  the  necessity,  in 
certain  cases,  for  the  production  of  probate  or  letters  of  administration — See  Law  of  Wills 
in  India,  p.  322. 

Section  180,  which  is  referred  to  in  s.  487  of  the  Indian  Succession  Act,  is  no  longer  incor- 
porated in  the  Hindu  Wills  Act,  but  it  now  forms  s.  5  of  the  Porbate  and  Administration  Act. 

12.     Probate  of  a  will,  when  granted,  establishes  the  will  from  the  death 
of  the  testator,  and  renders  valid  all  intermediate  acts 
Effect  of  probate.        ^£  ^j^^  executor  as  such. 
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This  is  s.  188  of  the  Indian  Succession  Act— See  the  cases  collected  under  that  section  (I  L 
R.,  30  Cal.,  1044  :  I.  L.  R.,  7  Bom.,  266 ;  9  C.  W.  N.,  938 ;    I.  L.  R.,  21  Bom.,  363). 

To   whom  adminis-  13.     Letters  of  administration  cannot  be  granted 

S-anted.™^^    "°^    ^^      <o  any  person  who  is  a  minor  or  is  of  unsound    mind. 

This  is  s.  189  of  the  Indian  Succession  Act.  omitting  tlie  voids  "nor  to  a  married  woman 
without  the  previous  consent  of  her  husband.'  ('ouse()uently  there  is  nothing  to  prevent  letters 
of  administration  beinur  granted  to  a  married  woman  in  tht,  case  of  a  will  to  which  this  Act  ai)- 
phes — See  notes  to  s.  8.  supra,  and  to  s.  1S9  of  the  Indian  Succession  Act. 

14-     Letters  of  administration  entitle  the     administrator  to  all  rights 

belonging    to  the    intestate    as    effecutally    as    if   the 

^fdministrat1on.°^       administration  had  been  granted  at  the  moment  after 

his  death. 

Thif  is  s.  191  of  the  Indian  Succession  Act. 

Section  190  of  the  Indian  Succession  Act,  which  malces  it  compulsory  to  take  out  adminis- 
tration, has  been  omitted  from  this  Act.  It  has  been  held  that  a  Hindu  or  Mahomedan  executor 
named  in  a  will  can  sue  to  recover  the  estate  without  taking  cut  probate — .S'/io,?/-  Moom  v.  iSJiaik 
Essa,  I.  L.  R.,  8  Bom.,  241;  .^ee  Mot'hai  v.  Knrsmtdas,  I.  L.  R.,  1  9  Bom.,  126.  See  the  notes  to 
s.  190  of  the  Indian  Succession  Act.  anie,  pp.  201 — 63,  and  the  vSuccession  Certillcat'^  Act  s';  1 
(4),  4  and  21,  mprtu  I.  L.  R.,  30  Cal.,  1044. 

15.  Letters  of  administration  do  not    render    valid    any   intermediate 
Acts  not  validated  by     ^.^^^  of  the     administrator     tending    to   the  diminu- 

administration.  tion  or  damage  of  the  intestate's  estate. 

This  is  s.  192  of  the  Indian  Succession  Act — See  the  notes  to  that  section  (1.  L.  R.,  30 
Cal.,  1044). 

16.  When  a  person  appointed  an  executor  has  not  renounced  the   exe- 

^    .   .  ^  cutorship,     letters    of     administration     shall    not    be 

Grant  of  administra-  x   j     1  .i  .-i  •,    , .  , 

tion  where   executor     granted    to    any    Other    person  until    a    citation    has 
has  not  renounced.  ^^^^    issued  calling  upon    the  executor   to    accept  or 

renounce  his  executorship  ; 

except  that,  when  one  or  more  of  several  executors  has  or  have  proved  a 

l^^«=„t^^•«  will,  the  Court  may,  on  the  death  of  the  survivor  of 

Exception.  iii  i  i  ,,.. 

those  who  have  proved,  grant  letters  of  administration 

without  citing  those  who  have  not  proved. 

This  is  s.  193  of  tiie  Indian  Succession  Act — See  notes  to  that  section. 

See  HormuHJi  v.  Bai  Dhanhaiji,  I.  L.  R.,  12  Bom.,  164  :  I.  L.  R.,  20  Bom.,  227. 

17.  The  renunciation  may  be  made  orally  in  the  presence  of  the  Judge, 

■n,  .»     «•    ♦     p     or  by  a  writing  signed  by  the  person  renouncing,  and 

Form  and  effect   of         .     •'  ^        i®  n  ^         i     i      i  •  p  .-i     ^     c 

renunciation  of  exe-     when  made  shall  preclude  him    from  ever  thereafter 

cutorship  applying  for  probate  of  the  will    appointing  him  exe- 

cutor. 

This  is  3.  194  of  the  Indian  Succession  Act — See  notes  to  that  section. 

An  executoi'  Mho  has  renounced  may,  it  seems,  retract  his  renunciation;  but  the  Court  will 
not  permit  him  to  do  so  unless  lie  can  show  that  such  retraction  will  be  for  the  benefit  of  the  es- 
tate or  of  thosf*  inteiested  under  the  deceased's  will — In  the  fToodts  of  Gil,'.  L.  R..  3  P.  <<:  D.,  1 13. 
If  the  renunciation  has  not  been  filed,  it  may  be  retracted  at  anv  lime  before  filing — hi  the 
Good-<i  of  Monmt,  L.  R.,  3  P.  &  D.,  151. 

An  executor  cannot  renounce  after  he  has  taken  out  probate — In  Ihe  Ooods  of  Vciga,  32 
L.  J.,  P.  and  M..  9. 

See  also  I.  L.  R.,  21  Bom.,  336  :  ].  L.  R.,  29  Bom.,  1S8  ;  I,  L.  M.,  35  Cal.,  loC. 
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18.  If  the  executor  renounce,  or  fail  to  accept,  the  executorship  within 

the  time  limited  for  the  acceptance  or  refusal  thereof, 

Procedure       where     the  will  may  be  proved  and  letters  of  administration 

fai?rto°  accepTw?th?n     with  a  copy  of  the  will  annexed  may  be  granted  to  the 

time  limited.  person  who  would  be  entitled  to  administration  in  case 

of  intestacy. 

This  is  s.  195  of  the  Indian  Succession  Act. 

As  to  the  persons  entitled  to  administration,  see  s.  2'i,  infra. 

When  an  executrix  after  being  cited  as  provided  by  s.  16  of  this  Act  to  accept  or  renounce 
her  executorship,  stated  that  she  was  administering  the  estate,  but  having  applied  for  a  certi- 
ficate under  Act  VII  of  1889  did  not  consider  it  necessary  to  talie  out  probate,  it  was  held  that 
tliis  was  not  such  an  acceptance  as  is  contemplated  by  this  section  (18),  and  that  on  the  execu- 
trix declining  to  piove  the  will  the  District  Judge  was  right  in  granting  letters  of  administra- 
tion with  the  will  annexed  to  the  sole  residuary  legatee — Motibai  v.  Karsandas  N arayandas, 
I.  L.  R.,  19  Bom.,  123. 

A  testatrix  by  her  will  dedicated  certain  property  to  the  sheha  of  an  idol  and  appointed  an 
executrix  whom  she  constituted  shebait  and  to  whom  she  gave  power  to  appoint  the  next  shtbait. 
The  executrix  died  without  having  made  any  appointment  and  thereupon  an  application  was 
made  by  the  sister's  son  of  the  testatrix  for  letters  of  administration  with  the  will  annexed  to 
be  granted  to  him  in  respect  of  the  dcbuttur  property.  It  was  held  that  s.  45  of  this  Act  author- 
ised such  a  grant  inasmuch  as  no  shobait  having  been  appointed  there  still  remained  some  por- 
tion of  the  estate  of  the  testatrix  to  be  administered — Eanjit  Singh  v.  Jagannath,  I.  L.  R.,  12 
Cal.,  .374. 

19.  When  the  deceased  has  made  a  will,  but  has  not  appointed  an  exe- 

.   .  cutor,  or  when  he  has  appointed  an   executor  who    is 

tion  to    universal  or     legally  incapable  or  refuses  to  act,  or  has  died   before 
residuary  legatee.  ^^^^  testator,  or  before  he  has  proved  the  will,  or 

when  the  executor  dies  after  having  proved  the  will  but  before  he  has 
administered  all  the  estate  of  the  deceased, 

an  universal  or  a  residuary  legatee  may  be  admitted  to  prove  the  will 
and  letters  of  administration  with  the  will  annexed  may  be  granted  to  him 
of  the  whole  estate,  or  of  so  much  thereof  as  may  be  unadmmistered. 

This  is  s.  196  of  the  Indian  Succession  Act.    See  the  notes  to  that  section— See  s.  45,  infra. 

An  application  for  letters  of  administration  is  not  a  suit  properly  so  called  and  a  finding 
upon  an  application  under  this  section  for  the  purpose  of  determining  the  representative  title 
ot  the  applicant  cannot  be  regarded  as  concluding  by  res  judiatta  a  plamtiff  from  obtaunng  a 
construction  of  the  will  in  a  suit  brought  by  him— Arunmoiji  Dast  v.  Mohendra,  I.  L.  R.,  20 
Cal.,  888. 

In  Eadhika  Mohun  Sett  (7  B.  L.  R.,  563),  probate  was  granted  of  the  will  of  a  Hindu  to  the 
uni^eisa^llesiitee,  hut  in  Sho.sheeBhvmu£ianerj':e,  I.  L.  R.,  19  Cal.,  582,  the  Court  following 
certain  unreported  cases,  declined  to  follow  that  case,  holding  that  a  universal  legatee  was  not 
entitled  to  probate,  but  only  to  letters  of  administration  with  the  will  annexed. 

See  also  I  L.  R.,  26  Bom.,  267  ;  I.  L.  R.,  20  Cal.,  888  ;  I.  L.  R.,  19  Cal.,  .582;  3  C.  W.  N., 
483  ;  I.  L.  R.,  20  Bom.,  450  :  6  C.  W.  N.,  787  ;   10  C.  W.  N.,  864. 

20.  When  a  residuary  legatee  who  has  a  beneficial  interest  survives  the 

testator,  but  dies  before  the  estate  has  been  fully  ad- 
tion^^of°  re^e^senta^     ministered,  his  representative  has  the    same  right  to 

tives  of  deceased  re-     administration  with  the  will  annexed  as  such  residuary 
siduary  legatee. 

legatee. 

This  is  s.  197  of  the  Indian  Succession  Act — See  notes  to  that  section  (I.  L.  R.,  31  Cal.,  885). 


SS.  21 — 23.]  PROBATE    AND    ADMINISTRATION   ACT.  465 

21.  When  there  is  no  executor  and  no  residuary  legatee  or  representa- 
Grant  of  administra-     ^i^®  ^f  a  residuary  legatee,  or  he  declines  or  is  incapable 

tion  where  no  exe-  to  act.  or  cannot  be  found,  the  person  or  persons  who 
legatee  nor  represent-  would  be  entitled  to  the  administration  of  the  estate 
ative  of  such  legatee,  ^f  ^j^^  deceased  if  he  had  died  intestate,  or  any  other 
legatee  having  a  beneficial  interest,  or  a  creditor,  may  be  admitted  to  prove 
the  will,  and  letters  of  administration  may  be  granted  to  him  or  them 
accordingly. 

This  is  s.  198  of  the  Indian  Succession  Act — See  notes  to  that  section. 

See  Act  II  of  1874,  ss.  15  and  20,  as  to  the  right  of  the  Administrator-General  to  letters  of 
administration. 

22.  Letters  of  administration  with  the  will  annexed   shall   not   be 
Citation     before     granted  to  any  legatee  other  than  an   universal   or  a 

grant  of  administra-  residuary  legatee,  until  a  citation  has  been  issued  and 
tion  to   legatee  other  i  ,.  i     j   •       ,i  i         •      r^  ,•         i        ,,. 

than  universal  or  re-  published  m  the  manner  hereinafter  mentioned,  calling 
siduary.  ^^  ^j^g  next-of-kin  to  accept  or  refuse  letters  of  adminis- 

tration. 

This  is  s.  199  of  the  Indian  Succession  Act — See  notes  to  that  section. 
As  to  'next-of-kin,'    see  Administrator-General's  Act  (II  of  1874),  s.  .3. 

23.  When  the  deceased  has  died  intestate,  administration  of  his  estate 

may  be  granted  to  any  person  who,  according  to  the 
"tion^m^  be^ranteo!      rules  for  the  distribution  of  the  estate  of  an  intestate 

applicable  in  the  case  of  such  deceased,  would  be 
entitled  to  the  whole  or  any  part  of  such  deceased's  estate. 

When  several  such  persons  apply  for  administration,  it  shall  be  in  the 
discretion  of  the  Court  to  grant  it  to  any  one  or  more  of  them. 

When  no  such  person  applies,  it  may  be  granted  to  a  creditor  of  the  de- 
ceased. 

The  section:^  of  the  Indian  Succession  Act,  which  determine  the  persons  to 'whom  under 
that  Act,  administration  may  be  granted,  are  ss.  200 — 207.  These  sections,  however,  are  based 
in  part  upon  a  law  of  intestate  succession,  ditYering  from  that  of  the  classes  to  which  this  Act 
applies.  It  was,  therefore,  impossible  to  incorporate  these  sections  in  this  Act.  With  refer- 
ence to  this  section,  the  Legal  Member  of  Council  said  :  "  The  only  safe  rule  it  seems  possible 
to  lay  down  for  these  classes  (the  classes  to  which  this  Act  applies)  is  the  broad  one,  that  the 
grant  shall  follow  the  interest  ;  that  when  several  persons  inheriting  portions  of  the  estate 
claim  administration,  t)ie  Judge  may  grant  it  to  one  or  other  of  them  as  he  tliinks  fit ;  and 
that,  when  no  such  person  applies,  he  may  grant  it  to  a  creditor  ' ' — See  Statement  of  Objects 
and  Reasons. 

In  the  case  of  Nitfyakali  Duben  v.  Kcdnr  Nath  Chatterjec  (5  C.  L.  R.,  368),  wlieie  two 
widows  of  an  intestate  applied  for  a  certificate  of  administration  under  Act  XXVII  of  I860, 
the  Court  said  that  the  usual  and  reasonable  practice  was  that  the  administration  should  bo 
granted  only  to  oue  person,  and  it  directed  accordingly. 

In  Annoparna  Dassi  v.  Kallyani  Deist  (I.  L.  R.,  21  Cal.,  164),  it  was  held  that  in  an  appli- 
cation for  letters  of  administration  to  which  the  applicant  was  legally  entitled  to  under  this  sec- 
tion, the  Court  had  no  power  to  order  under  s.  41,  infra,  that  another  pei«on  who  had  no  inter- 
est in  the  estate  should  be  associated  with  applicant  in  the  grant. 

As  to  the  right  of  the  Admniistrator-Gcneral,  see  s.  \o  of  Act  II  of  1874,  t-ost. 

H,  SA  30 
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CHAPTER  III. 
Of  Limited  Grants. 

(a) — Grants  limited  in  duraiion. 

24.  When  the  will  has  been  lost  or  mislaid  since  the  testator's  death, 

or  has  been  destroyed  by  wrong  or  accident  and  not  by 

^ran^oMost^iu^        ^^^^  ^^*  *^^  ^^^^  testator.,  and  a  copy  or  the  draft  of  tlie 

will  has  been  preserved,  probate  may  be  granted 
of  such  copy  or  draft,  limited  until  the  original,  or  a  properly  authenticated 
copy  of  it  be  produced. 

This  is  s.  208  of  the  Indian  Succession  Act. 

Tliat  section  was  incorporated  in  tlie  Hindu  Wills  Act,  though'uow,  by  s.  154  of  this  Act,  it 
has  been  excepted  from  application  under  that  Act. 

I.  L.  R.,  8  Cal.,  p.  804  ;  I.  L.  R.,  31  Cal.,  p.  885. 

25.  When  the  will  has  been  lost  or  destroyed,  and  no  copy  has  been 

,     ^  made,  nor  the  draft  preserved,  probate  may  be  granted 

Probate   of  contents  r  •,             i.      i.       x  ^i                  i,         ..   i  r   i_    i    u         ^■^ 

of  lost  or  destroyed  of  its  contents,  II  they  can  be  established  bv  evidence. 
will. 

This  is  s.  209  of  the  Indian  Succession  Act — See  notes  to  that  section. 
See  3  C.  W.  N.,  617  ;  I.  L.  R.,  20  Bom.,  371 :  I.  L.  R.,  24  Bom.,  8. 

26.  When  the-  will  is  in  possession  of  a  person  residing  out  of  the  pro- 

vince* in  which  application  for  probate  is  made,  who 
*'''°JrigiSif exK^®""®     has  refused  or  neglected  to  deliver  it  up,  but  a  copy 

has  been  transmitted  to  the  executor,  and  it  is  neces- 
sary for  the  interests  of  the  estate  that  probate  should  be  granted  without 
waiting  for  the  arrival  of  the  original,  probate  may  be  granted  of  the  copy 
BO  transmitted,  limited  until  the  will,  or  an  authenticated  copy  of  it,  be 
produced. 

This  is  s.   210  of  the   Indian  Succession  Act — See  notes  to  that  section. 

27.  Where  no  will  of  the  deceased  is  forthcoming,  but  there  is  reason  to 

believe  that  there  is  a  will  in  existence,  letters  of 
^^wm  produced."^"      administration  may  be  granted,  limited  until  the  will, 

or  an  authenticated  copy  of  it,  be  produced. 

This  is  s.  211  of  the  Indian  Succession  Act — See  notes  to  that  section. 

(^) — Grants  for  the  Use  and  Benefit  of  others  having  Right. 

28.  When  any  executor  is  absent  from  the  province  in  which  applica- 

tion is  made,  and  there  is  no  executor  within  the  pro- 
,^ii^nnSedHo"a«or^  vince*  willing  to  act,  letters  of  administration  with  the 
ney  of  absent  execu      ^jii  annexed  may    be    granted    to  the    agent  of    the 

absent  executor,  or  for  the  use  and  benefit  of  his 
principal,  limited  until  he  shall  obtain  probate  or  letters  of  administration 
granted  to  himself. 

This  is  s.  212  of  the  Indian  Succession  Act,  the  word  'agent'  being  substituted  for  that  of 
'attorney.' 

The  agent  applying  for  administration  must  be  within  the  jurisdiction  of  the  Court — In  tin 
Goods  of  Nishett,  4  B.  L.  R.,  App.,  49.  See  further  the  notes  to  s.  212  of  the  Indian  Succes- 
sion Act. 
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'Province'  in.  this  and  ss.  29  and  30  includes   any   division  of  Britisli    India   having  a 
Court  of  the  last  resort— s.  3,  supra,  p.  325. 
I.  L.  R.,  16  Cal.,  770  ;   15  B.  L.  R  .,  8. 

29.  When    any  person  to  whom,  if  present,  letters  of   administration 
Administration  with     with    the    will  annexed  might  be  granted,  is  absent 

•will  annexed  to  attor      from    the    province,*    letters  of    administration    with 

who,  if  present,  would     the  will  annexed  may  be  granted  to  his  agent,  limited 

^^ni^stei':^^'^    ""^    ^"^      as  abovementioned.  " 

This  is  s.  213  of  the  Indian  Succession  Act,  the  word  'agent'  being  substituted  for  that  of 
'attorney.'  .4s  to  the  persons  who,  if  present,  are  entitled  to  administration  with  the  will 
annexed — See  ss.  18  and  19,  iiipra. 

See  notes  to  s.  213  of  the  Indian  Succession  Act. 

30.  When  a  person  entitled  to  administration  in  case  of  intestacy  is 
Administration  to     absent   from  the    province,*   and   no  person  equally 

attorney  of  absent  entitled  is  willing  to  act,  letters  of  administration 
mufster^^in  case  of  may  be  granted  to  the  agent  of  the  absent  person, 
intestacy.  limited  as  before  mentioned. 

This  is  s.  214  of  the  Indian  Succession  Act,  the  word  'agent'  being  substituted  for  that 
of  "attorney." 

31.  When  a  minor  is  sole  executor  or  sole  residuary  legatee,  letters  of 
Administration    du-     administration  with  the  will  annexed  may  be  granted 

e?eli^or°o'"rV^s?dua°ry  to  the  legal  guardian  of  such  minor,  or  to  such  other 
legatee.  person  as  the  Court  shall  think  fit,  until  the  minor  has 

attained  his  majority,  at  which  period,  and  not  before,  probate  of  the  will 
shall  be  granted  to  him. 

This  is  s.  215  of  the  Indian  Succession  Act. 

Probate  cannot  be  granted  to  a  minor — S.  8,  supra. 

An  administrator  during  minority  has  all  the  powers  of  an  ordinary  administrator — S. 
95,  infra. 

See  notes  to  s.  215  of  the  Indian  Succession  Act. 

Section  47  of  the  Indian  Succession  Act,  which  gives  a  father,  whatever  his  age,  power  to 
appoint  a  guardian  of  his  infant  cliildren,  does  not  apply  to  Hindus — See  Act  XXI  of  1870. 

I.  L.  R.,  21  Cal.,  795 — See  notes  to  s.  8,  ante. 

32.  When  there  are  two  or  more  minor  executors  and  no  executor  who 
Administration    du-     has  attained  majority,  or  two  or  more  residuary  lega- 

ra.i^^ecutors'or^i^esi-  tees  and  no  residuary  legatee  who  has  attained  major- 
duary  legatees.  ity,  the  grant  shall  be  limited  until  one  of  them  has 

attained  his  majority. 

This  is  s.  216  of  the  Indian  Succession  Act,  except  that  the  words  '  has  attained  his  majo- 
rity' have  been  substituted  for  '  have  completed  the  age  of  eighteen  years.' 
See  the  definitions  of  'minor'  or  'minority'  under  this  Act — S.  3,  supra. 

33.  If  a  sole  executor  or  a  sole  universal  or  residuary  legatee,  or.  a 
Ad       it    ti  n    for     Prison  who  would  be  solely  entitled  to  the  estate  of  the 

use  and  benefit  of  intestate  according  to  the  rule  for  the  distribution  of 
lunatic  intestate's    estates,    applicable    in    the    case    of    the 

deceased,  be  a  minor  or  lunatic,  letters  of  administration  with  or  without  the 
will  annexed,  as  the  case  may  be,  shall  be  granted  to  the  person  to  whom  the 

*  As  to  Hjderabad  Assigned  Districts — See  Gazette  of  India,  5t.h  November  1881,  Part  I, 
p.  540,  ante,  p.  240. 
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care  of  his  estate  has  been  committed  by  competent  authority,  or,  if  there  be 
no  such  person,  to  such  other  person  as  the  Court  thinks  fit  to  appoint,  foi-  the 
use  and  benefit  of  the  minor  or  lunatic,  until  he  attains  majority  or  becomes 
of  sound  mind,  as  the  case  may  be. 

This  is  s.  217  of  the  Indian  Succession  Act,  with  an  alteration    including   minors  as  -n-ell 
as  lunatics — See  the  notes  to  that  section. 

As  to  lunatics,  see  Acts  XXXIV  and  XXXV  of  1859,  and  XV  of  1874.     As  to  minors,  sm 
Act  IX  of  1879  (Court  of  Wards  Act). 

See  I.  L.  R.,  34  Cal.,  70G. 

34.  Pending  any  suit  touching  the  validity  of  the  will  of  a  deceased  per- 
Administration  pen-      ^on,  or  for  obtaining  or  re\;oking  any  probate  or  any 

denteiite.  grant   of    letters  of    administration,    the    Court    may 

appoint  an  administrator  of  the  deceased  of  such  deceased  person,  who  shall 
have  all  the  rights  and  powers  of  a  general  administrator,  other  than  the 
right  of  distributing  such  estate ;  and  every  such  administrator  shall  be 
subject  to  the  immediate  control  of  the  Court  and  shall  act  under  its 
direction. 

This  is  s.  218  of  the  Indian  Succession  Act — See  notes  to  that  section. 
1  C.  W.  N.,  p.   336  ;   12  C.  W.  N.,  p.  237. 

(c) — For  S fecial  Purposes. 

35.  If  an  executor  be  appointed  for  any  limited  purpose  specified  in  the 

^    ,   ^    ,-....-,*       will,  the  probate  shall  be  limited  to  that  purpose,  and 
Probate  limited    to      .«      '       ,    ^,j  .  .    .      ^  i  i     ■       .l     j^- 

purpose   specified    in     II  he  snould  appoint  an  agent  to  take  administration 

"^"^^  on   his  behalf,  the  letters  of  administration  with  the 

will  annexed  shall  accordingly  be  limited. 

This  is  s.  219  of  the  Indian  Succession  Act,  the  word  'agent'  being  substituted  for  'attorney .*^ 

See  notes  to  that  section,  p.  181,  ante. 

I.  L.  R.,  22  Mad.,  345  ;  I.  L.  R.,  6  Bom.,  460  ;  I.  L.  R.,  10  Cal.,  554. 

36.  If  an  executor  appointed  generally  give  an  authority  to  an  attorney 

to  prove  a  will  on  his  behalf,  and  the  authority  is 
wiii^nnexed^ii^ted     limited  to  a  particular  puipose,  the  letters  of  adminis- 
to  particular  purpose.     Oration  with  the  will  annexed  shall  be  limited  accord- 
ingly. 

This  is  s.  220  of  the  Indian  Succession  Act.     The  grant  follows  the  terms  of  the  power — 
In  the  Goods  of  Goldsborough,  1  Sw.  and  Tr.,  295. 

37.  Where  a  person  dies,  leaving  property  of  which  he  was  the  sole  or 

^    .  .  ^    ^.     ,4_.4       surviving  trustee,  or  in  which  he  had  no  beneficial 

,  Administration  limi-        •    .  ,  °      i  •  ,  i     i  i 

ted  to  trust-property,      interest  on  nis  own   account,    and   leaves   no   general 

representative,  or  one  who  is  unable  or  unwilling  to  act  as  such,  letters  of 

administration,  limited  to  such  property,  may  be  granted  to  the  beneficiary 

or  to  some  other  person  on  his  behalf. 

This  is  s.  221  of  the  Indian  Succession  Act,  with  a  slight  verbal  alteration.     See  the  notes  to 
that  section. 

An  idol  in  whose  favour  property  has  been  made  debtitter  under  a  will  may  be  a  beneficiary 
under  this  section — Jianjit  v.  Jagannath,  I.  L.  R.,  12  Cal.,  375. 
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38.  When  it  is  necessary  that  the  representative  of  a  person  deceased 
Administration  limi-     ^^  ^^^^  a  party  to  a  pending  suit,  and  the  executor  or 

ted  to  suit.  person  entitled  to  administration  is  unable  or  unwill- 

ing to  act,  letters  of  administration  may  be  granted  to  the  nominee  of  a 
party  in  such  suit,  limited  for  the  purpose  of  representing  the  deceased  in 
the  said  suit,  or  in  any  other  suit  which  may  be  commenced  in  the  same  or 
in  any  other  Court  between  the  parties,  or  any  other  parties,  touching  the 
matters  at  issue  in  the  said  suit,  and  until  a  final  decree  shall  be  made 
therein  and  carried  into  complete  execution. 

This  is  s.  222  of  the  Indian  Succession  Act.     See  the  notes  to  that  section. 

A  District  Judge  cannot  grant  letters  of  administration  under  this  section  if  the  deceased 
had  not  a  fixed  abode  within  his  district.  See  s.  56,  infra — Fardtinji  v.  Navajhhal,  I.  L.  R.,  17 
BotQ.,  GS9. 

39.  If,  at  the  expiration  of  twelve  months  from  the  date  of  any  probate 
Administration  limi-     ^^  letters  of  administration,  the  executor  or  adminis- 

ted  to  purpose  of  be-  trator  to  whom  the  same  has  or  have  been  granted  is 
to  be  brought  against  absent  from  the  province*  within  which  the  Court 
administrator.  ^j^^^  ^^^  granted  the  probate  or  letters  of  administr^- 

tion  is  situate,  such  Court  may  grant,  to  any  person  whom  it  thinks  fit, 
letters  of  administration  limited  to  the  purpose  of  becoming  and  being  made 
a  party  to  a  suit  to  be  brought  against  the  executor  or  administrator,  and 
parrying  the  decree  which  may  be  made  therein  into  effect. 

This  is  s.  223  of  the  Indian  Succession  Act.     See  the  notes  to  that  section. 

40.  In  any  case  in  which  it  appears  necessary  for  preserving  the  pro- 
Administration  limi-     perty  of  a  deceased  person,    the  Court  within  whose 

ted  to  collection  and     district  any  of  the  property  is  situate  may  grant,  to  any 

preservation    of      de-  J  i    /^  ^    ,  -li  •    i      ^x    i   ^^  r       i     •    • -^ 

ceased  s  property.  person  whom  such  Court  trunks  tit,  letters  ot  admims- 

tration  limited  to  the  collection  and  preservation  of  the  property  of  the 
deceased,  and  giving  discharges  for  debts  due  to  his  estate,  subject  to  the 
directions  of  the  Court. 

This  is  3.  224  of  the  Indian  Succession  Act.     See  notes  to  that  section. 

41.  When  a  person  has  died  intestate,  or  leaving  a  will  of  which  there 
Appointment,  as  ad-     ^«  ^^  executor  willing  and  competent  to  act,  or  where 

ministrator,  of  person  the  executor  is,  at  the  time  of  the  death  of  such  persons, 
and^e^  ordinaiv^ir-  resident  out  of  the  province,*  and  it  appears  to  the 
enutie^^to' ^dmfnis*  Court  to  be  necessary  or  convenient  to  appoint  gome 
tration.  person  to   administer  the  estate   or  any  part  thereof 

other  than  the  person,  who,  under  ordinary  circumstances,  would  be  entitled 
to  a  grant  of  administration,  the  Judge  may,  in  his  discretion,  having  regard 
to  consanguinity,  amount  of  interest,  the  safety  of  the  estate,  and  probability 
that  it  will  be  properly  administered,  appoint  such  person  as  he  thinks 
fit  to  be  administrator  ; 

and  in  every  such  case  letters  of  administration  may  be  limited  or  not  as 
the  Judge  thinks  fit. 

Thi>i  is  s.  225  of  the  Indian  Succession  Act.     See  notes  to  that  section. 


*  As  to  Hyderabad  Assigned  Districts,  see  Gazette  of  India,  5th  November  1881,  Part  I,  p. 
640,  ante,  p.  246. 
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This  section  applies  to  a  case  -where  for  some  just  cause  the  person  who  is  legally  entitled  to 
letters  of  administration  ought  to  be  superseded  and  the  grant  made  to  another  person — Anno' 
puma  Dasi  v.  Kullayani  Dani,  I.  L.  R.,  21  Cal.,  IG4  . 

When  the  genuineness  of  a  will  is  not  disputed  and  the  applicant  for  probate  is  not  legally 
incapable,  the  Court  has  no  discretion  to  refuse  probate  on  the  ground  that  in  its  opinion  the 
applicant  is  not  a  tit  and  proper  person  to  be  appointed  executor — Hnra  Coomar  Slrrar  v. 
Doorgamoni  Dasi,  I.  L.  R.,  21  Cal.,  195. 

In  an  application  for  revocation  of  probate  of  the  will  of  K,  which  lias  been  granted  to  D, 
it  appeared  that  K  was  a  Hindu  widow  who  had  left  lier  husband's  dwelling-hou.se  many  years 
ago  and  became  a  woman  of  the  town;  that  she  had  lived  under  D's  protection  for  35  years'; 
that  when  she  came  to  D  she  had  no  property,  but  that  all  the  property  whicli  she  had  acMjuired 
had  been  acquired  by  her  while  in  a  degraded  and  outcaste  state.  The  Court  held  that  the  appli- 
cant, her  husband's  sister's  son,  had  no  interest  in  her  estate  entitling  him  to  maintain  the 
application,  the  ground  being  that  the  members  of  the  husband's  family  have  uo  right  oi  in- 
heritance in  property  acquired  by  a  woman  wlio  leaves  her  husband's  family  and  becomes 
degraded — In  the  Goods  of  Kainmenymovey  Bewak,  I.  L.  R.,  21  Cal.,  697. 

(d) — Grants  with  Exception. 

Probate  or  adminis-  42.     Whenever  the  nature  of  the  case  requires 

}J^i3!^  J7,\!ii^^^}i  «^'     that  an  exception  be  made,  probate  of  a  will,  or  letters 
nezed  subject  to  ex-  ,     .    .     ^    .  •  i       'i  -n  i'      i     n    i 

ception.  ot    administration    with    the   will    annexed,    shall    be 

granted  subject  to  such  exception. 

This  is  s.  226  of  the  Indian  Succession  Act. 

In  England  if  a  testator  appoint  one  executor  for  a  special  purpose,  or  for  a  specific  fund  only 
and  another  executor  for  all  other  purposes,  the  latter  may  take  probate,  save  and  except,  for 
that  purpose  or  fund.  Or,  if  there  be  no  such  executor,  the  residuarj'  legatee  may  take  admi- 
nistration (with  the  will  annexed)  of  all  and  singular  and  effects  of  the  deceased,  with  the  same 
exception — Coote's  Prob.  Pract.,  160.  Probate,  however,  limited  to  part  of  the  estate,  it  was 
held  in  Bombay  (In  re  Thaker  Madavji  Dharamm,  I.  L.  R.,  6  Bom..  460),  cannot  be  granted,  the 
whole  estate  of  the  testator  being  vested  in  the  executor  under  s.  179  of  the  Indian  »Succession  Act 
and  s.  4  of  the  Probate  and  Administration  Act,  and  it  seems  from  the  judgment  of  the  Bombay 
Court  that  this  rule  is  not  relaxed  by  reason  of  the  fact  that  the  person  seeking  such  limited  pro- 
bate is  able  to  get  possession  of  all  the  property  of  tlie  testator  without  the  assistance  of  the  Court, 
and  that  probate  is  necessary  only  to  enable  him  to  collect  a  few  outstanding  debts.  A  similar 
rule  in  case  of  letters  of  administration  was  applied  in  Bengal.  In  1879,  in  In  the  Goods  of  Ram 
Chand  Seal[I.  L.  R.,  5  Cal.,  2;  (s.  c),  4  C.  L.  R.,  220]  it  was  argued  that  inasmuch  as  it  was 
not  compulsory  for  Hindus  to  take  out  letters  of  administration,  letters  might  be  granted  to 
Hindus  limited  to  particular  property  ;  but  Po>tiff\.  J.,  held  that  if  Hindus  take  put  letters 
of  administration  at  all  they  must  take  out  general  letters — See  In  the  Goods  of  Grish  Ch  under 
Mitter,  I.  L.  R.,  6  Cal.,  483 ;  In  the  Goods  of  Coowar  Sattija  Krishna  Ghosnl,  I.  L.  R.,  10  Cal..  554. 

43.  Whenever  the  nature  of  the  case  requires  that  an  exception  be 
Administration  with      made,  letters  of  administration  shall  be  granted  subject 

exception.  to  such  exception. 

This  is  s.  224  of  the  Indian  Succession  Act.  ' 

'•  (e) — Grants  of  the  Rest. 

44.  Whenever  a  grant,  with  exception,  of  probata  or  letters  of  adminis- 

tration, with  or  without  the  will  annexed,  has  been 
''"^tratfonof^r^."^^       made,  the    person  entitled  to  probate  or    administra- 

tion  of  the  remainder  of  the  deceased  estate  may  take 
a  grant  of  probate  or  letters  of  administration,  as  the  case  may  be,  of  the  rest 
of  the  deceasetl's  estate. 

This  is  8.  228  of  the  Indian  Succession  Act.     See  note  to  that  section. 
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if)— Grants  of  Effects  unndministered, 

45.  If  the  executor  to  whom  probate  has  been  granted  has  died  leaving 

»   «    .  ^      a  part  of  the  testator's  estate   unadministered,  a  new 

Grant  of  effects  unad-  ^  ,,.  ,  ■    ^   :i    c        .-t  t 

ministered.  representative  may  be  appointed  tor  the    purpose  of 

administering  such  pai't  of  the  estate. 

This  is  s.  229  of  the  Indian  Succession  Act.  See  note  to  that  section,  pp.  186-7,  ante,  and  a. 
19  of  this  Act,  supra. 

The  word  'may'  in  this  section  is  not  merely  permissive,  but  directory  of  the  course  wiiich 
the  Legislature  intended  should  be  foUoUed.  See  DeSouza  v.  Secretary  of  State,  12  B.  L.  R., 
423;  Narasiinmidu  v.  Gulam,  I.  L.  R.,  16  Mad.,  71. 

A  testatrix  by  her  will  dedicated  certain  property  to  the  sheba  of  an  idol  and  appointed  an 
executrix  whom  she  constituted  she.balt  and  to  whom  she  gave  power  to  appoint  the  next  sheJtait^ 
The  shebait  having  died  without  haviiiii'  made  any  apponitment.  an  application  was  made  by 
the  sister's  son  of  the  testatrix  for  letters  of  administration  with  the  will  annexed  to  be  grant- 
ed to  him  in  respect  of  the  debntter  property.  Tt  \wa,s  held  that  tiiis  section  authorised  such  a 
grant  inasmuch  as  no  shebait  having  been  appointed  tlicrc  still  remained  some  portion  of  the  es- 
tate of  the  testatrix  to  be  administered — Hanjil  Singh  v.  Jaggannnlh,  I.  L.  R.,  12  Cal.,  374, 

A  Hindu  by  his  will  bequeatlied  certain  land,  his  self-acquired  property,  to  his  infant  son. 
On  his  death  his  widow,  who  was  his  executrix  named  in  the  will,  took  out  probate,  but  she  died 
intestate  before  she  had  fully  administered  the  estate.  '[ t.e  so-i  then  sued  to  recover  arrears 
of  rent  whicli  had  accrued  due  on  the  land  which  had  been  leased  to  the  defendants  by  tVie  tes- 
tator. The  Court  held  that  letters  of  administration  dc  bonis  non  should  have  been  taken  out, 
and  that  since  the  plaintiff  did  not  represent  the  estate  of  tlie  testator  he  was  not  competent 
to  maintain  tlie  suit — Nara,<immuhi  v.  Gulam,  1.  L.  R.,  16  Mad.,  71. 

10  C.  W.  N.,  422. 

46.  In  granting  letters  of  administration  of  an  estate  not  fully  adminis- 

tered,  the  Court  shall  be  guided  by  the  same  rules  as 
of  eflfects  unadminis-  apply  to  original  grants,  and  shall  grant  letters  of 
*®^®**"  administration  to  those  persons  only  to  whom  original 

grants  might  have  been  made. 

This  is  s.  230  of  the  Indian  Succession  Act.     See  note  to  tliat  section. 

1.  L.  R.,  12  Cal.,  375. 

47.  When  a  limited  grant  has  expired  by  effluxion  of  time,  or  the  hap- 

.     .    ^      ^,         pening  of  the  event  or  contingency  on  which  it  was 
Administration      |.     .    P,         ,  .  ®        1      /•   xi       j  j> 

-when   limited    grant     limited  and    there  IS  still  some  part  of  the  deceased  s 

partoTe^tateunadmf-     estate  unadministered,  letters  of  administration  shall 

nistered.  })q  granted  to  those  persons  to  whom  original  grants 

might  have  been  made. 

This  is  s.  231  of  the  Indian  Succession  Act.     See  note  to  that  section.     See  6  C.  W.  N.,  581. 


CHAPTER  IV. 

ALTERATION  AND  REVOCATION  OF  GRANTS. 

48.  Errors  in  names  and  descriptions  or  in  setting  foith  the  time  and 
place  of   the  deceased's  death,  or  the  purpose  in  a 

^^tmed'b^^urt^®      limited  grant,  may  be  rectified  by  the  Court,  and  the 

grant  of  probate  or  letters  of  administration  may  be 

altered  and  amended  accordingly. 

Thia  is  s.  232  of  the  Indian  Succes.sion  Act.      See  note  to  that  section.     In  the  Goodn  of  J, 
White,  I.  L.  R.,  4  Cal.;  5S2. 
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Procedure  where  CO-  49.     If,  after  the  grant  of  letters  of  administra- 

grant'^^^of "'^alfn^nis^     ^^^"  ^^^^^  *^^^  ^^^^  annexed,  a  codicil  be  discovered,  it 
tration  with  will  an-     may  be  added  to  the  grant  on  due  proof  and  identifica- 

tion,  and  the  grant  altered  and  amended  accordingly. 

This  is  s.  233  of  the  Indian  Succession  Act. 

See  s.   10,  supra,  as  to  the  procedure  where  a  codicil  is  discovered  after  probate. 

Revocation  or  annul-  50.     The  grant  of  probate  or  letters  of  admin- 

istration  may  be  reyoked  or   annulled    for  lust  cause 
'Just  cause.'  _       ^  .  J 

Explanation. — Just  cause  is — 

1st,  that  the  proceedings  to  obtain  the  grant  were  defective  in  substance  ; 

2nd,  that  the  grant  was  obtained  fraudulently  by  making  a  false  sugges- 
tion, or  by  concealing  from  the  Court  something  material  to  fhe  case  ; 

•ird,  that  the  grant  was  obtained  by  means  of  an  untrue  allegation  of  a 
fact  essential  in  point  of  law  to  justify  the  grant,  though  such  allegation  was 
made  in  ignorance  or  inadyertently  ; 

4rth,  that  the  giant  has  become  useless  and  inoperative  through  circum- 
stances ; 

\5th,  that  the  person  to  whom  the  grant  was  made  has  wilfully  and  with- 
out reasonable  cause  omitted  to  exhibit  an  inventoiy  or  account  in  accordance 
with  the  provisions  of  Chapter  VII  of  this  Act  or  has  exhibited  under  that 
Chapter  an  inventory  or  account  which  is  untrue  in  a  material  respect.] 

Illustrations. 

(a)     The  Court  by  which  the  grant  was  made  had  no  jurisdiction. 

(6)  The  grant  was  made  without  citing  parties  who  ought  to  have  been 
cited. 

(c)  The  will  of  which  probate  was  obtained  was  forged  or  revoked. 

(d)  A  obtained  letters  of  administration  to  the  estate  of  B,  as  his  widow, 
but  it  has  since  transpired  that  she  was  never  married  to  him. 

(e)  A  has  taken  administration  to  the  estate  of  B  as  if  he  had  died  intes- 
tate, but  a  will  has  since  been  discovered. 

(/)  Since  probate  was  granted,  a  later  will  has  been  discovered. 

(q)  Since  probate  was  granted,  a  codicil  has  been  discovered,  whif^h  re- 
vokes or  adds  to  the  appointment  of  executors  under  the  will. 

(h)  The  person  to  whom  probate  was,  or  letters  of  administration  were 
granted  has  subsequently  become  of  unsound  mind. 

This  is  s.  234  of  the  Indian  Succession  Act  as  amended  by  s.  2  of  Act  VI  of  188<».  Tlie 
5th  clause  has  been  added  by  s.  11  of  that  Act. 

See  the  cases  cited  in  tlie  note  to  tliut section. 

In  default  of  a  citation,  whioii  ought  to  have  betii  served  under  s.  IG,  the  proceedinfjs  were 
held  to  be  defective  in  substance — H(,nnii.-!Ji  v  Dhot'lmiji.  I.  1..  R..  12  Bom.,  1(54.  But  the  mere 
abseiirc  of  a  special  citation  in  proceedings  in  which  probate  of  a  will  is  granted  is  not.  where  the 
person  to  whom  a  citation  h;\s  not  been  is'sued  is  otherwise  aware  of  the  proceedings, ''just 
cause'  '  for  revocation  of  probate  as  making  the  |)roceedings  substantially  defective,  even 
where  such  person  is  a  minor — Nif^tan'mi/  fkihi/ii  v.  Hrnhinonioyi,  I.  L.  R.,  18  Cal.,  45;  Brinda 
Chowdhrnin  v.  Radhicu  Chowdhrniii,  1.  L    R.,  11  Cal.,  492. 


II 
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See  also  6  C.  W.  N.,  912  :  I.  L.  R..  28  Cal.,  441  ;  I.  L.  R.,  21  Cal.,  539  ;  5  C.  W.  N.. 
p.  377  ;  L.  R.,  26  Bom.,  792  :  I.  L.  R.,  28  Cal..  587  :  I.  L.  R.,  24  Cal..  90  ;  I.  L.  R.,  18  Bom., 
749;  8  C.  W.  N.,  579;  8  C.  W.  N..  49:  8  C.  W.  N.,  748;  2  C.  W.  N.,  607  :  I.  L.  R.,  4  Cal., 
360:  I.  L.  R.,  20  Cal..  37  ;  4  C.  W.  N.,  602:  5  C.  W.  X..  383;  9  C.  W.  N  ,  190;  10  C.  W.  N., 
955;  1.  L  R..  20  AH.,  109  :  10  C.  W.  N..  662  ;  I.  L.  R.,  34  Cal.,  249. 


CHAPTER  V. 

OF  THE  PRACTICE  I>^  GRANT FNG  AND  REVOKING    PROBATES 
AND  LETTERS  OF  ADMINISTRATION. 

Jurisdiction  of  Dis-  51.     The  District  Judge  shall  have  jurisdiction  in 

i^°ind^?fvokin|"^p?o-     granting  and  revoking  probate^  and  letters  of    admin - 
bates,  (fcc.  istration  in  all  cases  within  his  district. 

This  is  s.  235  of  the  Imlian  Succession  Act.     See  note  to  that  section,  ante,  pp.  192-3. 
Under  s.  87,  infra,  the  Hiu'h  Court  has  concurrent  jurisdiction  with  the  District  Judge. 
I.  L.  R.,  5  Cal.,  756  ;   I.  L.  R..  29  Cal..  OS  :  I.  L.  B..  28  Cal..  149  ;   I.  L.  R.,  17  Bom..  686. 

52.     The  High  Court  may.  from  time  to  time,  appoint  such  judicial 

Power    to    appoint     officer.?  within  any  district  as  it  thinks  fit  to  act  for  the 

jud^^^^to  °dea?^^wit°h     Dif^trict   Judge   as   Delegates   to    grant   prt)bate    and 

non- contentious  cases,     letters    of    administration   in   non-contentious     cases, 

within  such  local  limits  as  it  may  from  time  to  time  prescribe  : 

Provided  that,  in  the  case  oE  High  Cjurt?  not  established  by  Roval  Char- 
ter, such  appointmsnt  bs  mide  with  the  previous  sanction  of  the  Local 
Government. 

Persons  so  appointed  shall  be  called  'District  Delegates.' 

This  is  a.  235A  of  the  Indian  Succession  Act,  in  which  it  was  inserted  bv  s.  2  of  the  Dis- 
trict Delegates  Act   (VI  of  1881). 

As  to  Hyderabad  Assigned  Districts,  see  Gazette  of  India.  5th  Xovemher  18S1 ,  Part  T.  p.  540. 
I.  L.  R.'.  25  Cal..  340. 

53     The  District  Judge  shall  have  the  like  powers  and  authority  in  re- 
District  Judge  s  pow-     lation  to  the  granting  of  probate  and  letters  of  ad- 
beae^nd^ad'mi'nistra-     ministration,   and    all  matters     connected     therewith, 
tion.  as  are  by  law  vested  in  him  in  relation  to  any  civil  suit 

or  proceeding  depending  in  his  Court. 

This  is  s.  236  of  the  Indian  Succession  Act.     See  the  notes  to  that  section. 

Section  86  read  with  this  section  only  allows  an  appeal  to  the  High  Court  in  cases  in  which 
an  appeal  is  allowable  under  the  Code  of  Civil  Procedure.  Xo  appeal  therefore  lies  against  an 
order  refusing  to  make  a  person  opposing  an  order  for  probate  a  defendant  to  an  application  for 
probate — Khettromoni  Dasi  v.  Shyama  Churn  Knndu,  I.  L.  R.,  21  Cal..  539. 

T.  L.  R.,  27  Cal.,  p.  5. 

54.     The  District  Judge  may  order  any  person  to  produce  and  bring  into 
District  Judge  may      Court  any  paper  or  writing  being  or  purporting  to  be 
duil'^  ^testamentary      testamentary,  which  may  be  shown  to  be  in  the  pos- 
papers.  session  or  under  the  control  of  such  person  : 

and  if  it  be  not  shown  that  any  such  paper  or  writing  is  in  the  possession 
or  under  the  control  of  such  person,  but  there  is  reason  to  belie  ve  that  lie  has 
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the  knowledge  of  any  such  paper  or  wiiting,  the  Court  may  direct  him  to 
attend  for  the  purpose  of  being  examined  respecting  the  same, 

and  he  shall  be  bound  to  answer  such  questions  as  may  be  put  to  him  by 
the  Court,  and,  if  so  ordered,  to  produce  and  bring  in  such  paper  or  writing, 
and  shall  be  subject  to  the  like  punishment  under  the  Indian  Penal  Code,  in 
case  of  default  in  not  attending  or  in  not  answering  such  questions  or  not 
bringing  in  such  paper  or  writing  as  he  would  have  been  subject  to  in  case 
he  had  been  a  party  to  a  suit,  and  had  made  such  default, 

and  the  costs  of  the  proceeding  shall  be  in  the  discretion  of  the  Judge. 

This  is  s.  237  of  the  Indian  Succession  Act. 

The  exemplification  of  a  will  may  be  <lirected  to  be  ]nodneed  under  this  section — hi  tJie 
Goods  of  Newton,  8  B.  L.  R.,  App.,  76.' 

As  to  penalties,  see  Indian  Penal  Code   (Act  XLV  of  1860),  chap.  x. 

55.  The  proceedings  of  the  Court  of  the  District  Judge,  in  relation  to 
Proceedings  of  Dis-     the  granting  of  probate  and  letters  of  administration, 

reiation^^to^  ^probate  s^^ll>  except  as  hereinafter  otherwise  provided,  be  re- 
and  administration.  gulated,  SO  far  as  the  circumstances  of  the  case  will 
admit,  by  the  Code  of  Civil  Procedure. 

This  is  s.  238  of  the  Indian  Succession  Act.     See  notes  to  that  section,  ante,  p.  104. 

Receiver. — Section  239  of  the  Indian  Succession  Act  ivhich  provides  for  the  protection  of 
the  estate  of- a  deceased  before  the  grant  of  probate  or  administration  has  not  been  incor- 
porated in  the  Probate  and  Administration  Act,  but  under  tiiis  (s.  55)  the  Court  has  power  in 
any  testamentary  suit  to  appoint  a  receiver. —  Yeshwant  v.  Shmikur,  I.  L.  R.,  17  Bom..  388. 

This  reference  to  the  Code  of  Civil  Procedure  applies  now  to  Act  XIV  of  1882 — See  s.  3  of 
that  Act. 

See  4  C.  W.  N.,  600. 

56.  Probate  of  the  will  or  letters  of  administration  to  the  estate  of  ^ 
When  probate  or  ad-     deceased    person    may    be    granted    by    the    District 

^anf^^"y"  Di^tri^t  J^dge  under  the  seal  of  his  Court,  if  it  appears  by  a 
Judge.  petition,   verified    as    hereinafter    mentioned,  of    the 

person  applying  for  the  same  that  the  testator  or  intestate,  as  the  case  may 
be,  had  at  the  time  of  his  decease  a  fixed  place  of  abode,  or  any  property, 
moveable  or  immoveable,  within  the   jurisdiction  of  the  Judge. 

This  is  s.  240  of  the  Indian  Succession  Act. 

The  District  Judge  cannot  grant  letters  of  administration  unless  the  deceased  at  the  time 
of  his  death  had  a  fixed  place  of  abode  or  property  witliin  his  District — Fardunji  v.  NavajbJuit, 
1.  L.  R.,  17  Bom.,  689. 

I.  L.  R.,  20  Bom.,  607. 

57.  When  the  application  is  made  to  the  Judge  of  a  District  in'which 

ir»io»,^ooi  «*>  oT.r.ii»o      the  deceased  had  no  fixed  abode  at  the  time  ot    his 
Disposal  or   applica-       i.i.ixi  -i-t 

tion  madfi  to  Judge  of     death,  the  Judge   may,  in  his  discretion,  refuse    the 

ceased   had  no  fixed     application,  if   in  his  judgment  it  could  be  disposed  of 

^*'°**®  more    justly  or  conveniently  in  another  district,    or, 

where  the  application  is  for  letters  of  administration,  grant  them  absolutely, 

or  limited  to  the  property  within  his  own  jurisdiction.  J  "^ 

This  is  s.  241  of  the  Indian  Succession  Act.     I.  L.  R.,  20  Bom.,  607. 

■  "■■  ■  "• 

58.  Probate  and  letters  of  administration  may,  upon  application  for 

Probate  and  letters  that  purpose  to  any  District  Delegate,  be  granted  by 
may  be** granted  "by  ^^"^  ^"  ^"7  ^ase  in  which  there  is  no  contention,  if  it 
Delegate.  appears  by  petition  (verified  as  hereinafter  mentioned) 
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that  the  testator  or  intestate,  as  the  case  may  be,  at  the  time  of  his  death 
had  his  fixed  place  of  abode  within  the  jurisdiction  of  such  Delegate. 

This  is  s.  241A  of  the  Iiidiaa  Succession  Act,  to  which  it  was  added  by  s.  3  of  the  District 
Delegates  Act  (VI  of  1881). 

59.     Probate  or  letters  of   administration  shall  have  effect  over  all  the 
Conclusiveness      of     pi'operty,   moveable  or    immoveable,  of  the  deceased 
probate  or  letters  of     throushout  the  province  in  which  the  same  is  granted, 
administration.  i      i     u    u  i      •  ^      j^i  ,    .•  •   ■ 

and    shall  be  conchisive  as  to  the  representative  title 

against  all    debtors  of    the  deceased,     and    all    persons   holding   property 
which  belongs  to  him, 

and  shall  afford  full  indemnity  to  all  debtors  paying  their  debts,  and 
all  persons  delivering  up  such  property  to  the  person  to  whom  such  probate  or 
letters  of  administration  shall  have  been  granted  : 

Effect  of  unlimited  Provided  that  probates  and  letters  of    administra- 

probates,  Ac,  granted      x-    „    „„„„^-^j 
by  certain  Courts.  tlOll  giailtea — 

(a)  by  the  High  Court ; 

(6)  by  a  District  Judge  where  the  deceased  at  the  time  of  his  death  had 

his  fixed  place  of  abode  situate  within  the  jurisdiction  of  such  Judge  and  such 

Judge  certifies  that  the  value  of  the  property  affected  beyond  the  limits  of  the 

-province  does  not  exceed  Rs.  10,000,  shall  unless  otherwise  directed  by  the 

grantor  have  like  effect  throughout  the  whole  of  British  India. 

The  first  portion  of  the  section  is  the  same  as  s.  242  of  Act  X  of  1805.  The  proviso  to 
s.  242  of  Act  X  of  1865  was  added  by  Act  XIII  of  1875  and  the  proviso  to  this  section  as  ori- 
ginally framed  was  an  extension  of  that  proviso.  Vide  also  s.  23 A  to  Act  II  of  1874  (Tlie 
Administrator-General's  Act). 

The  proviso  as  framed  was  by  Act  VIII  of  1903  repealed  the  old  proviso  and  in  lien  thereof 
the  proviso  as  shown  above  was  substituted.  T'^rfe  sec.  3(1)  Act  VIII  of  IflOS.  A  similar 
amendment  was  made  in  Act  X  of  1865. 

In  the  Goods  of  Shamachurn  Mnllicic,  I.  L.  R.,  1  Cal.,  p.  32. — It  was  held  that  the  High 
Court  was  not  empowered  by  Act  XIII  of  1875  in  granting  jirobate  limited  to  property  in  any 
Province  or  Presidency  in  cases  whei'e  an  unlimited  grant  had  been  made,  extending  vinly  to 
property  in  another  Province  or  Prosidenc\'^  before  the  passing  of  the  Act. 

Ganesh  J.  Dev  v.  Bnmchandra  G.  l)er,  I.  L.  R.,  21  Bom.,  5G3,  cited  under  sec.  12. 

See  notes  to  s.  242,  Act  X  of  1865. 

I.  L.  R.,  13  Cal.,  110. 

I.  L.  R..  20  Cal.,  888. 

"  60.*     (1)  Where  probate  or  letters  of  administration  has  or  have  been 

Transmission  to     granted  by  a  Court  with  the  effect  referred  to  in  the 

fcites^'oTi^ntiSZev     P'oviso    to    section    59,    the  High  Court  or    District 

proviso  to  section  59.        Judge  shall  send  a  certificate    thereof  to  the  following 

Courts,  namely  : — 

(a)  when  the  grant  has  been  made  by  a  High  Court,  to  each  of  the  other 
High  Courts ; 

(b)  when  the  grant  has  been  made  by  a  District  Judge  to  the  High  Court 
to  which  such  District  Judge  is  subordinate  and  to  each  of  the  other  High 
Courts. 

(2)  Every  certificate  referred  to  in  .sub-section  (1)  shall  be  to  the  follow- 
ing effect,  namely  : — 
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'  1/  A  B,  Registrar  (or  as  the  case  may  be),  of  the  High  Court  of 
Judicature  at  (or  as  the  case  may  be),  hereby  certify  that  on  the 

day  of         the  High  Court  of  Judicature   at  (or  as   the  case  may  be) 

granted  probate  of  the  will  (or  letters  of  administration  of  the  estate) 
of  C  D,  late   of  deceased,  to  E  F  of  and  G  H  oi  ,  and  that  such 

probate  (or  letters)  has  (or  have)  effect  over  all  the  property  of  the  deceased 
throughout  the  whole  of  British  India,'  and  such  certificate  shall  be 

filed  by  the  High  Court  receiving  the  same. 

(3)  Where  any  portion  of  the  assets  has  been  stated  by  the  petitioner 
as  hereinafter  provided  in  sees.  62  and  64  to  be  situate  within  the  jurisdiction 
of  a  District  Judge  in  another  province,  the  Court  required  to  send  the  certi- 
ficate referred  to  in  sub-section  (1)  shall  send  a  copy  thereof  to  such  District 
Judge  and  such  copy  shall  be  filed  by  the  District  Judge  receiving  the  same. 
The  section  was  substituted  for  the  original  section  by  Act  VII  of  1903. 
Compare  sec.  2^2 A  of  Act  X  of  1865. 

61.  The  application  for  probate  or  letters  of  administration,  if  made  and 
Conclusiveness  of     verified  in  the  manner  hereinafter  mentioned,  shall  be 

bate^°o"°administra-     conclusive  for  the  purpose  of  authorizing  the  grant  of 
tion,  if  properly  made     probate  or  administration,  and  no  such  grant  shall  be 

impeached  by  reason  that  the  testator  or  intestate  had 
no  fixed  place  of  abode,  or  no  property  within  the  district  at  the  time  of  his 
death,  unless  by  a  proceeding  to  revoke  the  grant  if  obtained  by  a  fraud  upon 
the  Court. 

This  is  6.  213  of  tlie  ludian  Siicce;s-iioii  Act.     The  Adniiaistrator-Gpueral  is  exornpt  fi-om 
verifying  petition,  see  6  C.  W.  N.,  2J?8  :  I.  L.  R.,  20  Oal.,  879. 

62.  Application  for  probate  or  for  letters  of  administration  with  the 

will  annexed  shall  be  made  by  a  petition  distinctly  written 
Petition  for  probate.       ^^^  English  or   in  the  language  in  ordinary  use  in  pro- 
ceedings before  the  Court  in  which  the  application  is  made,  with  the  will,  or, 
in  the  eases  mentioned  in  sections  24,  25  and  26  a  copy,  draft  or  statement  of 
the  contents  thereof,  annexed,  and  stating  the  time  of  the  testator's  death 

that  the  writing  annexed  is  his  last  will  and  testament,  or  as  the  case 
may  be, 

that  it  was  duly  executed, 

the  amount  of  assets  which  are  likely  to  come  to  the  petitioner's  hands; 

and,  where  the  application  is  for  probate,  that  the  petitioner  is  the 
executor  named  in  the  will. 

In  addition  to  these  particulars,  the  petition  shall  further  state, 

wlien  the  application  is  to  the  District  Judge,  that  the  deceased  at  the 
time  of  his  death  had  a  fixed  place  of  abode  or  had  some  property  situate 
within  the  jurisdiction  of  the  Judge  :  and, 

when  the  application  is  to  a  District  Delegate,  that  the  deceased  at  the 
time  of  his  death  had  a  fixed  place  of  abode  within  the  jurisdiction  of  such 
Delegate  ; 

when  the  application  is  to  the  District  Judge  and  any  portion  of  the 
assets  likely  to  come  to  the  petitioner's  hand,   is  situate  in  another  province, 


SS.  63,  64.]  PEOBATE    AND    ADMINISTRATION    ACT.  477 

the  petition  shall  further  state  the  amount  of  such  assets  in  each  province^ 
and  the  District  Judges  within  whose  jurisdiction  such  assets  are. 

Compare  s.  244,  Act  X  of  1S65  aud  notes  therouiider. 

The  last  para  to  above  seotimi  was  added  by  Act  Vlll  of  1903. 

As  to  fonis  of  5)etitions  in.  use  in  Calcutta,  vide  "Administrtition  Practice  in  India." 

See  I.  L.  R.,  1(3   Mad.,   380;  3  C.  W.  K,  298;  I.  L.  E.,  20  Cal..   879  ;  I   L   R      Hi  Cal 
407  ;   I.  L.  R..  24  Bom.,  8  ;  I.  L.  R.,  18  Horn.,  237.  ' 

63.     In  cases  wherein  the  will,  copy  or  draft  is  written  \n  any  language 

In  what  cases  trans-     ^*^^^^'  *^^^    English,  or  than  that  in  ordinary  use  in 

if  xedto^etmon®^"'     F^^^^^^^o-'^  before  the  Court,  there  shall  be  a  transla- 

o  pe  1   on.  ^-^^  thereof  annexed  to  the  petition  by  a  translator  of 

the  Court,  if  the  language  be  one  for   which  a  translator  is  appointed ;  or,  if 

verification  Of  tranB-  *^^  ^^^^'  ^^py  or  draft  be  in  any  other  language,  then, 
lation  by  person  other  by  any  person  Competent  to  translate  the  same,  in 
than  Court  translator.      ,A-   r        ^  r,    x  i   x-  i     n    i  -n    -,    ■,        \ 

which  case  such  translation  shall  be  verified  by  that 

person  in  the  following  manner  : — 

"I  iA.B.)  do  declare  that  I  read  and  perfectly  understand  the  language 
and  character  of  the  original,  and  that  the  above  is  a  true  and  accurate 
translation  thereof. ' ' 

This  is  s.  245  of  the  Indian  Succession  Act,  and  see  Rules  741 — 748,  Belchambers's  Rules 
and  Orders. 

64.     Application    for    letters   of    administration 
Petmon^for^i^tters  of     shall  be  made  by  petition  distinctly  written  as  aforesaid 

and  stating 

the  time  and  place  of  the  deceased's  death, 

the  family  or  other  relatives  of  the  deceased,  and  their  respective  resi- 
dences, 

the  right  in  which  the  petitioner  claims, 

the  amount  of  assets  which  are  likely  to  come  to  the  petitioner's  hands. 

In  addition  to  these  particulars,  the  petition  shall  further  state, 

when  the  application  is  to  a  District  Judge,  that  the  deceased,  at  the  time 
of  his  death,  had  a  fixed  place  of  abode  or  had  some  property  situate  within 
the  jurisdiction  of  the  Judge ;  and, 

when  the  application  is  to  a  District  Delegate,  that  the  deceased,  at  the 
time  of  his  death,  had  a  fixed  place  of  abode  or  had  some  property  situate 
within  the  jurisdiction  of  the  Judge  ;  and, 

when  the  application  is  to  a  District  Delegate,  that  the  deceased,  at  the 
time  of  his  death,  had  a  fixed  place  of  abode  within  the  jurisdiction  of  such 
Delegate : 

when  an  application  is  to  the  District  Judge  and  any  portion  of  the 
assets  likely  to  cause  to  the  petitioner's  hands  is  situate  in  another  province, 
the  petition  shall  further  state  the  amount  of  such  assets  in  each  province 
and  the  District  Judge  within  whose  jurisdiction  such  assets  are  situate. 

This  is  s.  246  of  the  Indian  Succession  Act,  as  amended  by  ss.  4  and  9  of  the  District  Dele- 
gates Act  (VI  of  1881).     The  last  portion  was  added  by  Act  VIII  of  1903. 
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65.  Every  person  applying  to  any  of  the  Courts  mentioned  in  thepro- 

.  .  ,,^.     „,     „♦„  ♦„      viso  to  section  fiftv-nine  for  probate  of  a  will  or  letters 
Additional      state-         e      ^     •    ■  r  •  ii  «• 

ments  in  petition  for     of  administration  ot  ail  estate,  intended  to  have  effect 

pro  a  e.     c  throughout  British  India,  shall  state  in  his  petition,  in 

addition  to  the  matters  respectively  required  by  sections  sixty-two  and  sixtv- 

lour,  tliat^  to  the  best  of  his  belief,  no  application  has  been  made  to  any  other 

Court  for  a  probate  of  the  same  will  or  for  letters  of  administration   of  the 

same  estate,  intended  to  have  such  effect  as  last  aforesaid. 

or,  where  any  such  application  has  been  made,  the  Court  to  which  it  was 
inade,  the  person  or  persons  by  whom  it  Avas  made  and  the  proceeding  (if  any) 
had  thereon. 

And  the  Court  to  which  any  application  is  made  under  the  proviso  to 
section  fifty-nine  may,  if  it  think  fit,  reject  the  same. 

Tliis  i.H  s.  2-HiA  of  the  Indian  Succession  Act,  \vliicli  was,  however,  luodified  bj'  Act  VIII 
of  19U3. 

As  to  Hyderabad  Assigned  Districts,  see  Gazttte  oj  India,  5th  November  I88I,  Part  I,  p.  540, 
ante,  p.  310. 

66.  The  petition  for  probate  or  letters  of  administration  shall  in    all 

cases  be  subscribed  by  the  petitioner  and  his  pleader, 
or  adnfinistratfon  %o  if  any.  and  shall  be  verified  by  the  petitioner  in  the 
be  signed  and  verified,     following  manner  or  to  the  like  effect  :— 

"I  (.4  B.),t\\e  petitioner  in  the  above  petition,  declare,  that  what  is 
stated  therein  is  true  to  the  best  of  my  information  and  belief." 

This  is  s.  247  of  the  Indian  Succession  Act.  See  Act  112  of  1874,  s.  12  and  3  C.  W.  N., 
298  ;  and  I.  L.  R.,  20  Cal.,  879. 

67.  Where  the  application  is  for  probate,  or  for  letters  of  administration 

„    ,„     ^.         -      . .  with  the  will  annexed,  the  petition  shall  also  be  verified 
Veriflcatien   of  peti-  n  ^i  •-  ^  -      xi  11,1, 
tion  for  probate  by  one  bv  at  least  one  ot  the  Witnesses  to  the  will  (when  pro- 
witness  to  will.  curable),  in  the  manner  or  to  the  effect  following  :— 

"I  {C  D.),  one  of  the  witnesses  to  the  last  will  and  testament  of  the 
testator  mentioned  in  the  above  petition,  declare  that  I  was  present  and  saw 
the  said  testator  affix  his  signature  {or  mark)  thereto  {as  the  case  may  be)  {or 
that  the  said  testator  acknowledged  the  writing  annexed  to  the  above  petition 
to  be  his  last  will  and  testament  in  my  presence.)'' 

This  is  3.  248  of  the  Indian  Succession  Act.     (See  also  Administration  Practice  in  India.) 

68.  If  any  petition  or  declaration  which  is  hereby  required  to  be  verified 

contains  any  averment  which  the  person  making  the 
false  averment  in  peti-  verification  knows  or  believes  to  be  false,  such  person 
tion  or  declaration.  ^^^^^^  ^^  subject  to  punishment  according  to  the  provi- 

sions of  the  law  for  the  time  being  in  force  for  the  punishment  of  giving  or 
iabricating  false  evidence. 

This  is  s.  249  of  the  Indian  Succession  Act.     See  also  s.  12,  Act  II  of  1S74. 
As  to  the  punishment  for  giving  or  fabricating  false   evidence,   see  Indian    Penal    Code 
"(Act  XLV  of  I860),  chap.  xi. 

District  Judge  may 
examine  petitioner  in  ^   r  ••      t\-       ■  a. 

person,  require    fu^  ()9.     j^  all  cases  it  shall  be  lawful  for  the  District 

issue  citations  to  ins-     Judge  or  District  Delegate  if  he  thinks  fit, 

fiect  proceedings  pub- 
ication  of  citation. 
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to  examine  the  petitioner  in   person  upon  oath,  and  also 

to  require  furtlier  evidence  of  the  due  execution  of  the  will,  or  the 
right  of  the  petitioner  to  the  letters  of  administration,  as  the  case,  may 
be,  and 

to  issue  citations  calling  upon  all  persons  claiming  to  have  any  interest 
in  the  estate  of  the  deceased  to  come  and  see  the  proceedings  before  the 
grant  of  probate  or  letters  of  administration. 

The  citation  shall  be  fixed  up  in  some  conspicuous  part  of  the  Court-house 
and  also  in  the  Office  of  the  Collector  of  the  District,  and  otherwise  published 
or  made  known  in  such  manner  as  the  Judge  or  Delegate  issuing  the  same 
may  direct. 

Where  any  portion  of  the  assets  has  been  stated  by  the  petitioner  to  be 
situate  within  the  jurisdiction  of  a  District  Judge  in  another  province  the  Dis- 
trict Judge  issuing  the  sama  shall  cause  a  copy  of  the  citation  to  be  sent  to 
such  other  District  Judge  who  shall  publish  the  same  in  the  same  manner  as  if 
it  were  a  citation  issued  by  himself  and  shall  certify  such  publication  to  the 
District  Judge  who  issued  the  citation. 

See  Garabini  Dassi  v.  /*.  Ch.  Shuha,  4  C.  W.  N.,  p.  (iU2,  cited  luidei-  s.  50. 
Tliis  last  clause  was  inserted  by  Act  VIII  of  1903.     Compare  s.  250   oi   Act  X  of    18G5,    am 
^mended  by  Act  VI  of  1881,  and  also  see  s.  4,  Act  VIII  of  1903. 

See  also  I.  L.  R.,  20   Cal.,    37  ;  I.  L.  R.,  17    Mad.,  373 :  1.  L.  R.,  17  Cai.,  48  ;  I.  L.  R.,  IS 
Cal,  45  ;   I.  L.  R.,  28  Cal.,  441  ;  I.  L.  R.,  11  Cai..  492  ;  I.  L.  R.,  10  Cal.,  19  ;  S  C.  W.  N.,  748. 

70.      Caveats  against  the  grant  of  probate  or  letters  of  administration 

may  be  lodged  with  the  District  Judge  or  a  District 
Caveats     against      -p.,-'  "-'■,.  i-.i  '^     ,     .       ,, 

grant  of  probate  or  Delegate  ;  and  immediately  on  any  caveat  being  lodged 
administration.  ^^^^1^  ^nj  District  Delegate,  he  shall  send  a  copy  there- 

of to  the  District  Judge  ;  and  immediately  on  a  caveat  being  entered  with  the 
District  Judge,  a  copy  thereof  shall  be  given  to  the  District  Delegate,  if  any 
within  whose  jurisdiction  it  is  alleged  the  deceased  had  his  fixed  place  of  abode 
at  the  time  of  his  death,  and  to  any  other  Judge  or  District  Delegate  to  whom 
it  may  appear  to  the  District  Judge  expedient  to  transmit  the  same. 

This  section  has  been  substituted  by  s.  5  of  the  District  Delegates  Act     (VI  of    1881),  iu 
the  place  of  the  original  s.  251  of  the  Indian  Succession  Act. 
See  cases  under  s.  (J9. 

Form  of  caveat.  71.     The  caveat  shall  be  to  the  following  effect : — 

"Let  nothing  be  done  in  the  matter  of  the  estate  of  A.  B.,  late  of 
deceased,  who  died  on  the  day  of  at  without  notice 

toC.  2).  of 

This  is  s.  252  of  the  Indian  Succession  Act. 

72.     No  proceeding  .shall  be  taken  on  a  petition  for  probate  or  letters  of 

After  entry   of    ca-     administration  after  a  caveat  against  the  grant  thereof 

yeat,    no  proceeding     has  been  entered  with  the  Judge  or  District  Delegate 

taken       on       petition       .i  ,-,  i-.ii  i  p/~ 

until  after  notice  to  to  wliom  tlie  application  has  been  made,  or  notice 
caveator.  thereof  has  been  given  of  its  entry  with  some  other 

Delegate,  until  after  such  notice  to  the  person  to  whom  the  same  has  beea 
entered  as  the  Court  shall  think  reasonable. 

This  is  8.  253  of  the  Indian   Succession  Act,  as  amended  by  s.  6  of  tlie  District  Delegates 
Act  (VI  of  1881).     See  note  to  that  section,  «n?e,  p.  316. 
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See  Belchambfci's  Rules  and  Orders,  pp.  31G-317. 

73.  A  District  Delegate  shall  not  grant  probate  of  letters  or  adminis- 
District       Delegate     tration  in  any  case  in  which   there  is  contention  as  to 

^obate"°or  *admini^'  ^^®  giant,  or  in  which  it  otherwise  appears  to  him  that 
tration.  probate   or  letters  of  administration  ought  not  to  be 

granted  in  his  Court. 

Explanation. — By  'contention'  is  understood  the  appearance  of  any  one 
in  person,  or  by  his  recognised  agent,  or  by  a  pleader  duly  appointed  to  act  on 
his  behalf,  to  oppose  the  proceeding. 

This  is  s.  253A  of  the  Indian  Succession  [Act,  in  whioli  it  was  inserted  by  a.  7  of  the 
District  Delegates  Act  (VI  of  1881). 

74.  In  every  case  in  which  there  is  no  contention,  but  it  appears  to  the 
Power   to  transmit     l^istrict    Delegate    doubtful     whether  the    probate    or 

statement  to  District     letters   ot    administration    should      or   should  not   be 

Judge      in     doubtful  ,     i  ,  ,•  .         . 

cases   where  no  con-     granted,  or  when  any  question   arises  in  relation  to  the 

tention.  grant,  or  application  for  the  grant,  of  any  probate  or 

letters  of  administration,   the   District  Delegate   may,    if  he  thinks  proper, 

transmit  a  statement  of  the  matter   in  question  to  the  District  Judge,  who 

may  direct  the  District  Delegate  to  proceed  in  the  matter  of  the  ajDplication, 

according  to  such  instructions  as  to  the  Judge  may  seem  necessary,   or  may 

forbid   any  further  proceeding  by   the   District  Delegate  in    relation  to  the 

matter  of    such   application,   leaving   the   party   applying  for  the  grant  in 

question  to  make  application  to  the  Judge. 

This  is  s.  253B  of  the  Indian  Succession  Act,  in  which  it  was  inserted  by  s.  7  ot  tlie  District 
Delegates  Act  (VI  of  1881). 

A  person  not  claiming  any  of  the  property  of  the  testator  but  disputing  tlie  right  of  the  tes- 
tator to  deal  with  certain  property  as  his  own  is  not  a  person  "claiming  to  have  an  interest  in 
the  estate  of  the  deceased"  and  is  not  entitled  to  come  in  and  oppose  the  grant  of  probate— 
Abhiram,  Da.ss  v.  Goyal  Dass,  I.  L.  R.,  17  Cal.,  48,  dissenting  from  Kainoiui.  Soondnry  Dudnte.  v, 
Hurro  Lull  Shahn,  I.  L.  R.,  8  Cal.,  570  ;  see  Bvhary  Lull  Sandyal  v.  Jog(jo  Monrm.  Oo.?suiH,  I.  L. 
R.,  4  Cal.,  1 ;  2  0.  L.  R.,  422 ;  and  Nunku  Koer  v.  Somirun  Thatur,  8  C.  L.  R.,  287.  See  the  casefl 
quoted  in  the  notes  to  s.  250  of  the  Indian  Succession  Act  as  to  persons  entitled  to  oppose  an 
application  for  probate. 

Appeal. — An  appeal  lies  under  s.  588,  cl.  (2)  of  the  Code  of  Civil  Procedure  to  the  High 
Court  from  the  order  of  a  District  Judge  admitting  a  person  as  a  caveator  under  this  section  or 
8.  250  of  the  Indian  Succession  Act — Abhiram  Da.s.'i  v.  Gopal  I>as,i,  I.  L.  R.,  17  Cal.,  48. 

75.  In  every  case  in  which  there  is  contention,  or  the  District  Delegate 
Procedure  when  is  of  Opinion  that  the  probate  or  letters  of  adminis- 
there  is  contention  or  tiation  should  be  refused  in  his  Coui  t,  the  petition,  with 
thinks  probate  or  any  documents  that  may  have  been  filed  therewith, 
tratfon  shouid^be^"re-  shall  be  returned  to  the  person  by  whom  the  applica- 
fused  in  his  Court.  tion  was  made,  in  Older  that  the  same  may  be  present- 

ed to  the  District  Judge  ;  unless  the  District  Delegate  thinks  it  necessary, 
for  the  puposes  of  justice,  to  impound  the  .^ame,  which  he  is  hereby 
authorised  to  do ;  and  in  that  cas-e  the  same  shall  be  sent  by  him  to  the 
District  Judge. 

This  is  s.  253C  of  the  Indian  Succession-  Act,  in  which  it  was  inserted  by  s.  7  of  the  District 
Delegates   Act  (VI  of  1881). 
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76.  Whenever  it  appears  to  the  Judge  or  District  Delegate  that  probate 

^     ,        X,  »    *       of  a  will  should  be  granted,  he  shall    gi'ant  the  same 
Grant    of  probate  to  j       ^i  i      j-  i,-     n        ..   •  r  n       •        """"^^ 

be  under  seal  of  Court,     under  the  seal  01  his  tourt  in  manner  lollowing  : — 

"1,  ,  Judge  of  the  District  of  .  [or  Delegate  appointed 

for  granting  probate   or  letters   of   administration  in 

Form  of  such  grant.      ^^^^^    -^^^^^  ^j^^  ^^.^^^^^  ^^  ^^^  Delegate's  jurisdiction)], 

hereby  make  known  that,  on  the        day  of  in  the  year  ,  the 

last  will  of  ,  late  of  ,  a  copy  whereof   is  hereunto  annexed, 

was  proved  and  registered  before  me,  and  that  administration  of  the  property 
and  credits  of  the  said  deceased,  and  in  any  way  concerning  his  will,  was 
granted  to  ,  the  executor  in  the  said  will  named  (he  having 

undertaken  to  administer  the  same,  and  to  make  a  true  inventory  of  the  said 
property  and  credits,  and  exhibit  the  same  in  this  Court  within  six  months 
from  the  date  of  this  grant,  or  within  such  further  time  as  the  Court  may  from 
time  to  time  appoint  and  also  to  render  a  true  account  of  the  said  property 
and  credits  within  one  year  from  the  same  date  or  within  such  further  time  as 
the  Court  may  from  time  to  time  appoint.)" 

The        day  of  18     .  . 

Tlxis  section  torresponds  with  s.  254:  of  the  Indian  Succession  Act,  as  amended  by  ss.  8  and 
9  of  the  District  Delegates  Act  (VI  of  1881),  and  by  Act  VI  of  1889.  The  portion  in  brackets 
thus:  (  )  was  substituted  for  words  struck  out  by  s.  12  of  Act  VI  of  1889.  See  uote  to  that 
section. 

See  Act  VIII  of  1903  and  I.  L.  R.,  31  Cal.,  357  ;  I.  L.  R.,  18  Bom.,  749. 

77.  Whenever  it  appears  to  the  District  Judge  or  District  Delegate 
Grant  of  letters  of     ^^^^  letters  of  administration  to  the  estate  of  a  person 

administration  to  be     deceased,  with  or  without  a  copy  of  the  will  annexed 

should  be  granted,  he  shall  grant  the  same  under  the 
seal  of  his  Court  in  manner  following  : — 

"I  ,  Judge  of  the  District  of  [or  Delegate  appointed 

for  granting   probate  or    letters  or  administration  in  {here  insert  the  limits  of 
the  Delegate's  jurisdiction)]^  hereby  make  known  that,  on  the 
day  of  ,  letters  of  administration  (with  or  without  the  will 

annexed,  as  the  case  may  he)  of  the  property  and  credits  of  ,  late 

,  deceased,  were  granted  to  ,  the  father  {or  as  the  case  m<iy 

he)  of  the  deceased  [he  having  undertaken  to  administer  the  same,  and  to  make  a 
true  inventory  of  the  said  property  and  credits,  and  to  exhihit  the  same  in  this 
Court  at  or  hejore  the  expiration  of  six  months  from  the  date  of  this  grant,  and  also 
to  render  a  true  account  of  the  said  property  and  credits  within  one  year  from  the 
same  date.     Struck  out  by  s.  13  of  Act  VI  of  1889.] 

"he  having  undertaken  to  administer  the  same,  and  to  make  a  full  and 
true  inventory  of  the  said  property  and 'credits  and  exhibit  the  same  in  this 
Court  within  six  m.onths  from  the  date  of  his  grant  or  within  such  further  time 
as  the  Court  may,  from  tiuic  to  time  appoint,  and  also  to  render  to  this  Court 
a  true  account  of  the  said  property  and  credits  within  one  year  from  the  same 
date  or  within  such  further  time  as  the  Court  may  from  time  to  time    appoint. 

The  day  of  18    . 

This  section,  as  amended  by  s.  13  of  Act  VI  of  1889,  is  s.  255  of  the  Indian  Succession  A.et 
as  altered  by  ss.  8  and  9  of  the  District  Delegates  Act  (VI  of  1881),  and  by  Act  VI  of  1889.  The 
portion  in  italics  in  brackets  [  J  was  struck  out  by  Act  VI  of  1889  and  the  portion  following 
in  inverted  commas  substituted. 
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See  notes  to  s.  255  and  see  Act  VIII  of  llKCJ. 

,78.     Every  person  to  whom  any  giant  of  letters  of  administration  is 

committed,  and,  if  the  Judge  so  direct,  any  person  to 
Administration-bond,  ^hom  probate  is  granted,  "shall  give  a  bond  to  the 
Judge  of  the  District  Court  to  ensuie  for  the  benefit  of  the  Judge  for  the  time 
being  with  one  or  more  surety  or  sureties,  engaging  for  the  due  collection, 
getting  in,  and  administering  the  estate  of  the  deceased,  which  bond  shall 
be  in  such  form  as  the  Judge  from  time  to  time  by  any  general  or  special 
order  directs. 

This  section  embodies  s.  ■I'tii  of  the  Indian  Succession  Act.  with  an  alteration  expressly 
giving  the  Court  a  discretion  to  take  a  bond  froui  an  executor  upon  probate  being  granted  to 
him.  °  'this  discretion  has  been  given  on  the  ground  that,  amongst  tiie  classes  tu  which  this  Act 
applies  cases  would  occasionally  occur  in  which  it  would  be  expedient  to  take  the  security 
from  executors.  Even  under  s.  25G  of  the  Indian  Succession  Act  it  was  held  that  the  Court 
might  require  an  executor  to  give  security  (Iti  the  matter  oj  Jugqode.'ihnri  Dabi,  I.  L.  R., 
7  Cal.,  84  ;  (s.  c.);  8  C.  L.  R.,  :?97) ;  but  it  never  was  the  practice  in  the  High  Court  in 
Calcutta  to  take  security  from  an  executor  on  a  crasit  of  probate — Bun  Bahadur  Singh  v. 
Maharavee  Bajrup  Koer,  4  C.  L.  R.,  498.  The  Madras  High  Court  considered  that,  under 
the  Succession  Act,  a  bond  could  not  be  taken  from  an  executor  to  whom  probate  was 
granted— Proceedmgs,  December  22nd,  ISm,  Mad.  H.  C.  R..  Appx.  10.  See  notes  to  s.  256 
of  the  Indian  Succession  Act. 

See  also  8  C.  W.  N.,  66S  :  I.  L.  R.,  29  Cal..  09:  ti  C.  W.  N.,  7:  I.  L.  R.,  28  Mad.,  161  ; 
I.  L.  R.,  29  Cal.,  68  :  I.  L.  R.,  19  Bom.,  245  ;   I.  L.  R.,  31  Cal.,  688. 

79.  The  Court   may,   on  application  made  by  petition  and  on  being 

.     .  ..   f  ^^i„      satisfied  that  the  engagement  of  anv  such  bond  has 

Assignment  of  admin-  j  i,-  "',  • 

istration-bond.  not  been  kept,  and  upon  such  terms  as  to  seciu-ity,  or 

providing  that  the  money  received  be  paid  into  Court,    or  otherwise  as  the 

Court  may  think  fit,   assign  the   same  to  some   proper   person   who   shall 

thereupon   be  entitled  to  sue  on  the  said  bond  in  his  own  name,  as  if  the 

same  had  been  originally  given  to  him  instead  of  to  the  Judge  of  the  Court, 

and  shall  be  entitled  to  recover  thereon,  as  trustee  for  all  persons  interested, 

the  full  amount  recoverable  in  respect  of  any  breach  thereof. 

This  is  s.  257  of  the  Indian  Succession  Act.     See  note  to  that  section. 
1.  L.  R.,  33  Cal.,  713  ;   I.  L.  R.,  5  All.,  248. 

80.  No  probate  of  a  will  shall  be  granted  until  after  the  expiration  of 
Time  before  which     seven  clear  days,  and  no  letters  of  administration  shall 

tration^  stTaif  n^^t^be  be  granted  until  after  the  expiration  of  fourteen  clear, 
granted.  days,     from    the    day   of    the    testator    or   intestate's 

death. 

This  is  8.  258  of  the  Indian  Succession  Act.     See  notes  to  that  section. 

See  I.  L.  R..  6  Cal.,  707  :  I.  L.  R.,  1  Cal.,   149  ;  I.  L.  R..   19  Cal..  48. 

81.  Until  a  public  registry  for  wills  is  established,  every  District  Judge 
„.,.          „      „i„iv,oi     and  District  Delegate  shall  file  and  preserve  among 

Piling     of     original  r  i  •     r^         ,      u        ■    ■       i        n        c      i  ■   ^  ° 

wills  of  yrhich  probate     the  records  of  his  Court  all  original  wills  of  which  pro- 

with^^m^'^amiexed     bate  or  letters  of  administration  with  the  will  annexed 

granted.  may  be  granted  by  him :  and  the  Local  Government 

shall  make  regulations  for  the  preservation  and  inspection   of  the  wills  so 

filed  as  aforesaid. 

The  corresponding  section  in  the  Indian  Succession  Act,  is  s.  259,  the  wording  of  which 
is  slightly  different. 

As  to  Hyderabad  Assigned  Districts,  see  Gazette  of  India,  5th  November  1881,  Part  I. 
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No  special  registry  ot  wills  lias,  it  seems,  been  established.  See  note  to  s..  295  of  the 
Indian  Succession  Act. 

82.  After  any  grant  of  probate  or  letters  of  administration,  no  other 

than  the  person  to  whom  the  same  shall  have  been 
or^admini°s^tJ'at^o*'n     granted  shall  have  power  to  sue  or  prosecute  any  suit, 

alone  to  sue.  &c.,  until     or  otherwise   act  as  representative  of  the    deceased 
same  revoked.  .  i       .    ,  i.  •      ^  •         i  •  i    ,  i  «.*v.vyta.oou., 

throughout  the  province  m  which  the  same  may  have 

been  granted,  until  such  probate  or  letters  of  administration  shall  have  been 

recalled  or  revoked. 

This  is  s.  260  of  the  Indian  Succession  Act. 

As  to  Hyderabad  Assigned  Districts,  see  Gazette  of  India,  5th  November    1881,  Part  I. 

A  Hindu  by  his  will  bequeathed  certain  of  his  self-acquired  property  to  his  infant  son.  On 
his  death,  his  widow  who  was  the  executrix  named  in  the  will  took  out  probate,  but  she  died 
intestate  before  she  had  administered  the  estate.  The  son  then  sued  to  recover  arrears  of  rent 
which  had  accrued  due  on  the  land  wliich  had  been  leased  to  the  defendants  by  the  testator. 
It  was  held  that  letters  da  bonis  nan  should  have  been  taken  out.  and  that,  as  the  son  did  not  re- 
present the  estate  of  the  testator,  he  was  not  competent  to  maintain  the  suit — Narasimulln 
v.  Gulam  Hossain,  I.  L.  R.,  16  Mad.,  71 ;  see  also  I.  L.  R.,  27  Cal.,  683 ;  I.  L.  R.,  30Cal  1044  • 
I.  L.  R.,  33  Cal,  710. 

83.  In  any  case  before  the  District  Judge  in  which  there  is  contention, 

the  proceeding  shall  take,  as  nearly  as  mav  be,  the  form 
^"■""fSc^ser*®""      of  a  suit,   according  to  the  provisions  of  the  Code  of 

Civil  Procedure,  in  which  the  petitioner  for  probate  or 
letters  of  administration,  as  the  case  may  be,  shall  be  the  plaintiff,  and  the 
person  who  may  have  appeared  as  aforesaid  to  oppose  the  grant  shall  be  the 
defendant. 

This  is  s.  261  of  the  Indian  Succession  Act.     See  the  notes  to  that  section. 

Although  under  s.  oo  of  this  Act  or  s.  258  of  the  Indian  Succession  Act.  probate  proceed- 
ings are  to  be  regulated  by  the  Civil  Procedure  Code,  it  was  held  that  the  Court  was  not  justified 
under  s.  177  of  the  Code  in  deciding  against  a  caveator  because  he  refused  to  answer  a  question, 
and  in  dispensing  with  proof  of  the  execution  of  the  will — liavji  v.  Vishnu.  I.  L.  R.,  9  Bom  241  • 
I.  L.  R.,  19  Mad.,  459;  5  C.  W.  N..  383  ;  4  C.  \V.  N.,  600;  I.  L.  R.,  27  Cal.,  350 ;  I  L  R 
12  Cal.,  375  ;  I.  L.  R.,  18  Bom.,  237  ;  I.  L.  R.,  21  Bom.,  338  ;  I.  L.  R.,  21  Cal.,  539. 

84.  Where  any  probate  is,  or  letters  of  administration  are,  revoked,  all 

payments  bond  fide  made  to  any  executor  or  adminis- 
o^\^dSi1nistr1uor"b°e^     trator  Under  such  probate  or  administration  before  the 
istratfon  rlvSktd""''"'     revocation  thereof  shall,  notwithstanding  such  revoca- 
tion, be  a  legal  discharge  to  the  person  making  the 
same  ; 

and  the  executor  or  administrator  who  shall  have  acted  under  any  such 
h    X  -     revoked   probate   or   administration  may    retain   and 
cutor  or  administrator     reimburse  himself  out  of  the  assets  of    the  deceased 
to  recoup  himself.  -^^  respect  of  any  payments  made  by  him  which   the 

person   to  whom   probate  or   letters   of   administration    shall   be   afterwards 
granted  might  have  lawfully  made. 

This  is  s.  262  of  the  Indian  Succession  Act.  See  s.  157,  infra,  and  notes  to  s.  262  of  the 
Indian  Succession  Act,  6  C.  W.  N.,  787;  8  C.  W.  N.,  748;  I.  L.  R.,  33  Cal.,  713;  10 
C.  W.  N.,  662 
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85.  Notwithstanding  anything  hereinbefore  contained,  it  shall,  except 

in  cases  to  which  the  Hindu  Wills  Act,  1870,  applies, 
tf^Tf  adminSrIuon.     be  in  the  discretion  of  the  Court  to  make  an  order 

refusing,  for  reasons  to  be  recorded  by  it  in  writing, 
to  grant  any  application  for  letters  of  administration  made  under  this  Act. 

When  the  application  is  for  probuie  by  a  person  appointed  executor  by  the  will,  the  genuine- 
ness of  which  is  not  disputed  and  the  applicant  is  a  person  not  legally  incapable,  the  Court  haa 
no  discretion  to  refuse  probate  on  the  ground  that  in  its  opinion  the  applicant  is  not  a  fit  and  pro. 
per  person  to  be  appointed  executor — Hara  Coomar  Sircar  v.  Doorgamoni  Dasi,  I.  L.  R.,  21  Cal., 
195. 

As  to  cases  to  which  the  Hindu  Wills  Act  applies,  see  s.  2  of  that  Act. 

As  to  Hyderabad  Assigned  Districts,  see  Gazette  of  India,  5th  November  1881,  Part  I,  p. 
540. 

Sees.  18  and  21,  ante. 

86.  Every  order  made  by  a  District  Judge  or  District  Delegate  by  virtue 

of    the    powers  hereby    conferred  upon   him  shall  be 
^JfmstHcWudge.^^     subject  to   appeal  to  the    High  Court  under  the  rules 

contained  in  the  Code  of  Civil  Procedure  applicable 
to  appeals. 

This  is  s.  263  of  the  Indian  Succession  Act.  An  appeal  lies  under  s.  588,  cl.  (2)  of  the  Civil 
Procedure  Code,  against  an  order  of  a  District  Judge  admitting  a  person  as  a  caveator  under 
8  250  of  the  Indian  Succession  Act  or  s.  69  of  the  Act — Ahhiram  Dass  v.  Gopul  Dass,  I.  L.  R., 
17  Cal.,  48. 

No  appeal  lies  against  an  order  refusing  to  make  a  person  opposing  probate  a  party 
defendant  to  an  application  for  probate — Khettromoni  Dasi  v.  Shyama  Chur7i  Kundu,  1.  L. 
R.,  21  Cal.,  539;  Ahhirunnissa  \.  Kamarunnissa,  I.  L.  R.,  13  Cal.,  100;  Karman  Bibi  v. 
Midri  Lall,  I.  L.  R.,  2  AH..  904. 

As  to  appeals,  see  further  notes  to  s.  263  of  the  Indian  Succession  Act ;  I.  L.  R.,  28  Cal., 
149  ;  I.  L.  R.,  27  Cal.,  5. 

87.  The  High  Court  shall  have  concurrent  jurisdiction  with  the  District 
Concurrent  Jurisdic-     Judge  in  the  exercise  of  all  the  powers  hereby  conferred 

tion  of  High  Court.        upon  the  District  Judge. 

This  is  s.  264  of  the  Indian  Succession  Act.  See  note  to  that  section.  I.  L.  R.,  5  Cal., 
756  ;  I.  L.  R.,  17  All.,  475  ;  5  C.  W.  N.,  377. 


CHAPTER  VI. 

Of  the  Powers  of  an  Executor  or  Administrator. 

88.  An  executor  or  administrator  has  the  same  power  to  sue  in  respect 

of  all  causes  of  action  that  survive  the  deceased,   and 
of  actfo^nsurvivfng  de^-     ^'^^Y  exercise  the  same  powers  for  the  recovery  of  debts 

ceased,  and  debts  due    due'  to  him  at  the  time  of  his  death,  as  the  deceased 
at  death.  .,     .,      ,        i-    . 

had  when  living. 

This  is  3.  267  of  the  Indian  Succession  Act  -with  a  slight  alteration.  See  notes  to  that  sec- 
tion, I.  L.  R.,  33  Cal.,  116. 

89.  AH  demands  whatever,  and  all  rights  to  prosecute  or  defend  any 

suit    or    other    proceeding,   existing  in  favour  of  or 

Demands  and  right     against  a  person  at  the  time  of  his  decease,  survive  to 

deceasld°^8°ur^f#e''?o    and  against   his   executors  or  administrators,  except 

and  against^  ex^ecutor     ^auses  of  action  for  defamation,  assault  as  defined  in 

°^  ^  ^^^  the  Indian  Penal  Code,  or  other  personal  injuries  not 
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causing  the  death  of  the  party,  and  except  also  cases  where,  after  the  death 
of  the  party,  the  relief  sought  could  not  be  enjoyed,  or  granting  it  would  be 
nugatory. 

Illustration. 

A  collision  takes  place  on  a  railway  in  consequence  of  some  neglect  or 
default  of  the  officials,  and  a  passenger  is  severely  hurt,  but  not  so  as  to  cause 
death.  He  afterwards  dies  without  having  instituted  any  suit.  The  cause 
of  action  does  not  survive. 

This  is  s.  268  of  the  Indian  Succession  Act,  omitting  illustration  {b).  See  notes  to  that  sec- 
tion, and  Acts  XII  of  1855  and  XIII  of  1855  ;  8  C.  W.  N.,  745 ;  I,  L.  R.,  31  Cal.,  408. 

90.     (1)  An  executor  or  administrator  has,  subject  to  the  provisions  of 
Power  of  executor  or    *^^^  section,  power  to  dispose,  as  he  thinks  fit,  of  all 
administrator  to  dis-     or  any  of  the  propertv  for  the  time  being  vested  in 
pose  of  property.  him  under  section  4. 

(2)  The  power  of  an  executor  to  dispose  of  immoveable  property  so 
vested  in  him  is  subject  to  any  restriction  which  may  be  imposed  in  this 
behalf  by  the  will  appointing  him,  unless  probate  has  been  granted  to  him 
and  the  Court  which  granted  the  probate  permits  him  by  an  order  in  writing, 
notwithstanding  the  restriction,  to  dispose  of  any  immoveable  property 
specified  in  the  order  in  a  manner  permitted  by  the  order. 

(3)  An  administrator  may  not,  without  previous  permission  of  the  Court 
by  which  the  letters  of  administration  were  granted, — - 

(a)  mortgage,  charge  or  transfer  by  sale,  gift,  exchange  or  otherwise 
any  immoveable  property  for  the  time  being  vested  in  him  under 
section  4,  or 

(6)  lease  any  such  property  for  a  term  exceeding  five  years. 

(4)  A  disposal  of  property  by  an  executor  or  administrator  in  contraven- 
tion of  sub-section  (2)  or  sub-section  (3),  as  the  case  may  be,  is  voidable  at 
the  instance  of  any  other  persons  interested  in  the  property. 

(5)  Before  any  probate  or  letters  of  administration  is,  or  are  granted 
under  this  Act  there  shall  be  endorsed  thereon  or  annexed  thereto  a  copy 
of  sub-section  (1),  (2)  and  (4),  or  of  sub-sections  (1),  (3)  and  (4),  as  the  case 
may  be. 

(6)  A  probate  or  letters  of  administration  shall  not  be  rendered  invalid 
by  reason  of  the  endorsement  or  annexure  required  by  the  last  foregoing 
sub- section  not  having  been  made  thereon  or  attached  thereto,  nor  shall  the 
absence  or  such  an  endorsement  or  annexure  authorise  an  executor  or 
administrator  to  act  otherwise  than  in  accordance  with  the  provisions  of  this 
section. 

This  section  has  been  substituted  for  the  former  s.  90*  which  is  repealed  by  3.  14  of  the  Act 
VI  of  1889.    By  section  19  of  that  Act,  dispositions  of  property  by  executor  or  administrator 

*  Section  90  now  repealed  was  as  follows  : — 

An  executor  or  administrator  has  jjoiver,  with  the  consent  of  the  Court  by  which  the  probate  or 
letters  of  administration  was  or  were  granted,  to  dispone  of  the  properly  of  the  deceased,  either  wholly 
or  in  part,  is  such  manner  as  he  thinks  fit : 

Provided  that  the  Court  may,  when  granting  probate  or  letters  of  administration,  exempt  tha 
executor  or  administrator  from  the  necessity  of  obtaining  such  consent  as  to  the  tvhole  or  any  specified 
part  of  the  assets  of  the  deceased. 
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appointed  before  the  coiumencement  of  the  Act  are  protected  notwithstanding  that  the  consent 
of  the  Court  had  not  been  obtained.  The  section  is  as  follows  :  "'  Notwithstanding  anything  in 
s.  90  of  the  Probate  and  Administration  Act,  1881,  a  disposal  of  property  b}'  an  executor  or 
administrator  who  was  appointed  before  the  commencement  of  this  Act,  and  to  whom  the 
provisions  of  that  section  were  applicable,  shall  not  be  void  by  reason  only  that  the  consent  of 
the  Couit  to  the  disposal  of  the  property  was  not  obtained" — See  Preonath  Karar  v.  Surja 
Kumar  Goxwami,  I.  L.  R.,  19  Cal.,  26,  p,'34. 

See  notes  to  s.  269  of  the  Indian  Succession  Act,  p.  332. 

Illustrations. 

(a)  The  deceased  has  made  a  specific  bequest  of  part  of  the  property. 
The  executor,  not  having  assented  to  the  bequest,  sell  the  subject  of  it  with 
the  consent  of  the  Court.     The  sale  is  valid. 

See  cases  reported  in  the  following  : — 

I.  L.  R.,  23  Cal.,  446;  T.  L.  R.,  25  Cal.,  103  ;  I.  L.  R..  22  Cal.,  788-1011  ;  I.  L.  R.,  23 
Cal.,  580  ;  8  C.  W.  N.,  54  ;  8  C.  W.  N.,  362  ;  3  C.  W  N..  515  ;  3  C.  W.  N.,  483  ;  I.  L.  R.,  14 
Bom.,  590  ;  3  C.  W.  N.,  635  ;  I.  L.  R.,  28  Cal.,  607;  I.  L.  R.,  28  Cal.,  149  ;  I.  L.  R.,  19  Cal., 
26  ;  3  C.  W.  N.,  483  ;  8  C.  W.  N.,  362  ;  I.  L.  R.,  23  Bom.,  342  ;  I.  L.  R.,  1  All.,  710. 

(6)  The  executor,  in  the  exercise  of  his  discretion,  mortgages  a  part  of  the 
immoveable  estate  of  the  deceased  with  the  consent  of  the  Court.  The  mortgage 
is  valid.     [Repealed  by  s.  14  of  Act  VI  of  1889]. 

91.  If  an  executor  or  administrator  purchases,  either  directly  or  in- 
Purchase  by  execu-     directlv,  any  part  of  the  property  of  the  deceased,  the 

Sf'  °dec%1iTid?*'"pro'^  sale  is"  voidable  at  the  instance 'of  any  other  person 
perty.  interested  in  the  property  sold. 

This  is  s.  270  of  the  Indian  Succession  Act.  See  notes  to  that  section  ;  I.  L.  R.,  1  AIL, 
753:  7C.  W.  N.,   104. 

92.  When  there  are  several  executors  or  administrators,  the  powers  of 

all  may,  in  the  absence  of  any  direction  to  the  contrary 
executers  or  admfni^  in  the  will  or  grant  of  letters  of  administration,  be 
trators  exercisable  by     exercised  by  any  one  of  them  who  has  proved  the   will 

or  taken  out   administration. 

Illustrations. 

(a)  One  of  several  executors  has  power  to  release  a  debt  due  to  the 
deceased. 

(6)     One  has  power  to  surrender  a  lease. 

(c)  One  has  power  to  sell  the  property  of  the  deceased,  moveable  or 
immoveable. 

(d)  One  has  power  to  assent  to  a  legacy. 

(e)  One  has  power  to  endorse  a  promissory  note  payable  to  the  deceased. 
(/)    The  will  appoints  A,  B,  C  and  D  to  be  executors,  and  directs  that 

two  of  them  shall  be  a  quorum.     No  act  can  be  done  by  a  single  executor. 

This  is  s.  271  of  the  Indian  Succession  Act.  See  note  to  that  section.  See  also  Shatk 
Moosav.  Shaik  Essa,  I.  L.  R.,  8  Bom.,  241  ;  I.  L.  R.,  27  Cal.,  683;  I.  L.  R.,  31  Cal., 
253;  8  C.  W.  N.,  135;  I.  L.  R.,  27  Bom.,  281. 
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93.     Upon  the  death  of  one  or  more  of  several  executors  or  administra- 
tors, all  the  powers  of  the  office  become,  in  the  absence 
on  ^death^  of  on^^of     of  any  direction  to  the  contrary  in   the  will  or  grant 
admin/stratorsi"^^  °^    ^^  letters  of  administration,  vested  in  the  survivors  or 

survivor. 

This  is  s.  272  of  tlie  Indian  .Succession  Act.      It  is  in  accordance  witli  the  case  of  Flanders 
V.  Clarki:,  1  Ves.  Sen.,  9. 

T,^™^^.,  ^f  o^»«4«i=  9^-     The  administrator  of  effects  unadministered 

PoTvers    of  aaxninis-  ,  ..,  ^    ,  i         «•     ,        .  i 

trator  of  effects  un-  has.  With  respeot  to    such    etiects,  the   same    powers 

administered.  ^^^  ^^le  original  executor  or  administrator. 

This  is  s.  273  of  the  Indian  Succession  Act,  and  see  notes  thereunder. 

Powers  of  adminis-  95.     An  administrator  during  minority  has  all  the 

trator  during  minor-     p^^ers  of  an  ordinary  administrator. 

This  is  s.  274  of  tl»e  Indian  Succession  Act.     See  s.  32.     See  also  s.  31. 

_  -  .   ,  96.     When  probate  or  letters  of   administration 

executrix  or  adminis-     shall  have    been    granted    to   a  married    woman,  she 
tratrix.  1^^^^^    ^^j]     ^^le    powers     of    an    ordinary    executor  or 

administrator. 

This  is  s.  27.'i  of  the  Indian  Succession  Act.    See  ss.  8  and  13,  .supra,  and  note  to  s.  275  of  the 
Indian  Succession  Act. 


CHAPTER  VII. 
OF  THE   DUTIES  OF  AN  EXECUTOR  OR  ADMINISTRATOR. 

97.  It  is  the  duty  of  an  executor  to  provide  funds  for  the  performance 

of  the  necessary  funeral    ceremonies    of  the  deceased 
futlra°i  ?lrlmonies.       ^^  *  manner  suitable  to  his  condition,  if   he  has  left 

property  sufficient  for  the  purj^ose. 

While  it  is  the  duty  of  an  executor  under  s.  27G  of  tlie  Indian  Succession  Act  to  perfoim  the 
funeral  of  the  deceased  in  a  suitable  manner,  under  this  section,  it  is  his  duty  only  to  provide 
funils  for  the  performance  of  the  necessary  ceremonies. 

See  Mnllickv.  MuUicL;  1  Knapp,  21."),  and  the  notes  to  s.  27G  of  the  Indian  Succession  Act, 
See  also  I.  L.  R  ,  3(1  Pal.,  3(i!). 

98.  (1)  An  executor  or  administrator  shall,  within  six  months  from  the 
Inventory  and  grant  of  probate  Or  letters  of  administration,   or  within 

Account.  such  further  time  as  the  Court  which  granted  the  pro- 

bate or  letters  may  from  time  to  time  appoint,  exhibit  in  that  Court  an  inven- 
tory containing  a  full  and  true  estimate  of  all  the  property  in  possession,  and 
all  the  credits,  and  also  all  the  debts  owing  by  any  person  to  which  the  exe- 
cutor or  administrator  is  entitled  in  that  character,  and  shall  in  like  manner, 
within  one  year  fiom  the  grant  or  within  such  further  time  as  the  said 
Court  may  from  time  to  time  appoint,  exhibit  an  account  of  the  estate^ 
showing  the  assets  which  have  come  to  his  hands,  and  the  manner  in  which 
they  have  been  applied  or  disposed  of. 

(2^  The    High    Court    may  from    tune    to    time   prescribe  the    form  in, 
which  an  inventory  or  account  under  this  section  is  to  be  exhibited. 
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(3)  If  an  executor  or  administrator,  on  bsing  required  bv  the  Court  to 
exhibit  an  inventory  or  account  under  this  section,  intentionally  omits  to 
comply  with  the  requisition,  he  shall  be  deemed  to  have  committed  an  offence 
under  section  176  of  the  Indian  Penal  Code. 

(4)  The  exhibition  of  an  intentionally  false  inventory  or  account  under 
this  section  shall  be  deemed  to  be  an  offence  under  section  193  of  that  Code. 

This  section  has  been  substituted  by  s.  15  of  Act  V^I  of  1889  for  the  section  formerly  num- 
bered 98.     It  corresponds  with  s.  277  of  the  Indian  Succession  .Act.      See  ante. 

Section  98  now  repealed  whs  as  follows  :  — 

An  executor  or  administrator  shall,  within  six  months  from  the  grant  of  probate  or  letters  of 
administration,  exhibit  in  the  Court  by  which  the  same  has  or  have  been  granted  an  inventory  con- 
taining a  full  and  true  estimate  of  all  the  property  in  possession,  and  all  the  credits,  and  also  all 
the  debts  owing  by  any  person  or  persons  to  ivhich  the  executor  or  administrator  is  entitled  in  that 
character,  and  shall,  in  like  wanner,  within  one  year  from,  the  date  aforesaid,  exhihit  an  account  of 
the  estate,  showin<j  the  assets  that  have  come  to  hands,  and  the  manner  in  ivhich  they  have  been 
applied  or  disposed  of. — Repealed  by  s.  15  of  .Act  Vl  of  1889. 

Under  s.  62  of  this  Act  a  person  applying  for  probate  or  letters  of  administration  must 
state  the  amount  of  assets  wliich  are  likely  to  come  to  his  hands. 

'  See  notes  to  s.  277  of  the  Indian  Succession  Act  (X  of  1865),  8  C.  W.  N..  578;  I.  L.  R., 
27  Bom.,  281:  I.  L.  R.,  23  Cal..  250:  2  C.  W.  N.,  597:  I.  L.  R...  26  Bom.,  792;  I.  L.  R.,. 
31   Cal.,  628.  • 

99.  In  all  cases  where  [it  is  sought  to  ohtain  a  grant — Repealed  by  s.  16 
of  Act  VI  of  1889]  "  a  grant  has  been  made  "  of  probate  or  letters  of  adminis- 
tration intended  to  have  effect  throughout  the  whole  of  British  India,  the 
executor,  or  [the  person  applying  for  administration — Repealed  by  s,  16  of  Act 
VI  of  1889]  "  administrator"  shall  include  in  the  inventory  of  the  effects  of 
the  deceased  all  his  moveable  or  immoveable  property  situate  in  British  India  : 

And  the  value  of  such  property  situate  in  each  province  shall  be  separately 
stated  in  such  inventory, 

and  the  probate  or  letters  of  administration  shall  be  chargeable  with  a 
fee  corresponding  to  the  entire  amount  or  value  of  the  property  affected 
thereby  wheresoever  situate  within  British  India. 

The  words  within  inverted  commas  have  been  substituted  for  the  words  in  brackets 
by  s.  16  of  Act  VI  of  1889.  The  coiresponding  section  of  tlie  Indian  Succession  Act  is 
SecticR  277A. 

As  to  Hyderabad,  see  Gazette  of  India,  5th  November  1881.  Part  I,  p.  540. 

100.  The  executor  or  administrator  shall 
and  debts'^°owing  to.  collect,  with  reasonable  diligence,  the  property  of 
deceased.  ^^^  deceased   and  the  debts  that  were    due   to  him  at 

the  time  of  his  death. 

This  is  8.  278  of  the  Indian  Succession  Act. 

As  to  the  liability  of  an  executor  or  administrator  where  loss  has  been  occasioned  by 
undue  delay  in  collecting  the  assets,  see  the  case.-;  collected  in  the  note  to  s.  278  of  the 
Indian  Succession  Act.  See  also  notes  to  ss.  327-28,  ante.  I.  L.  R.,  26  Bom..  301  ;  7  C.  W. 
N.,    476. 

101-     Funeral  expenses  to  a  reasonable  amount,  according  to  the  degree 

and  quality  of  the   deceased,  and  death-bed  charges, 

^ beforeaiidebts*^**      including  fees  for  medical  attendance,  and  board  and 

lodging  for  one    month  previous  to  his  death,  are   to 
be  paid  before  all  debts. 

This  is  s.  279  of  the  Indian  Succession  Act.     See  note  to  tiiat  section. 
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102.  The  expenses  obtaining    probate  or  letters  of  administration, 
Expenses  to  be  paid     including  the    costs    incurred  for,  or    in    respect  of 

next  after   such  ex-     any  judicial  proceedings    that  may    be  necessary  for 
*'®"^®^  administering  the  estate    are  to  be"  paid  next  after  the 

funeral  expenses  and  death-bed  charges. 

This  is  s.  280  of  the  Indian  Succession  Act. 

103.  Wages  due  for  services  rendered  to  the  deceased   within  three 

wages  for  certain  °^^.^*^^'  ^^^^  preceding  his  death  by  any  labourer, 
services  to  be  next  artizan  or  domestic  servant  are  next  to  be  paid  and 
paid  then  other  debts.     ^^^^^^  ^^^^  ^^^^^^  ^^^^^  ^^^^^^  deceased  according  to  their 

respective  priorities  (if  any). 

'I'his  is  s.  281  of  the  Indian  Succession  Act,  with  the  addition  of  tlie  words  "  according 
IjO  their  respective  priorities  (if  any)." 

The  addition  appears  to  have  been  suggested  by  the  case  of  NUkomul  Shaw  v.  Reedill 
W.  R.,  513  ;  (s.  c.),  12  B.  L.  R.,  287].  in  which  it  was  iield,  that  s.  282  of  the  Indian  Succes- 
sion Act  (which  corresponds  with  the  next  section  of  this  Act)  in  no  way  interfered  with 
the  right  of  a  person  who  has  obtained  a  decree  against  an  executor  or  administrator 
to  have  liis  decree  satisfied  out  of  the  assets  of  the  deceased. 

As  to  wliat  persons  are  included  in  the  terms  'domestic  servant,'  labourer'  or 
*  artizan,'  see  note  to  s.  281  of  the  Indian  Succession  Act. 

Save   as  aforesaid.  .  ^^\      ^^^^  ^^  aforesaid,  no  creditor  is  to  have 

all  debts  to  be  paid     a  right  ot  priority  over  another, 
equally  and  ratably. 

But  the  executor  or  administrator  shall  pay  all  such  debts  as  he  knows 
of,  including  his  own,  equally  and  ratably,  a=5  far  as  the  assets  of  the  deceased 
will  extend. 

This  is  s.  282  of  the  Indian  Succession  Act,  omitting  the  words  ' '  by  reason  that  his  debt 
is  secured  by  an  instrument  under  seal  or  on  any  otlier  account,"  after  the  words  '"  over 
another"   in  the  first  clause. 

See  notes  to  s.  282  of  tlie  Indian  Succession  Act ;  see  also  I.  L.  R.,  10  Cal.,  929  ;  I.  L. 
R.,  33  Cal.,    1040  ;  I.  L.  R.,  25  Cal.,  54  ,  I.  L.  R.,  22  Mad.,   194 ;   I.  L.  R.,  17  All.,  639. 

Debts  to  be  paid  be-  105.     Debts  of  every  description  must  be  paid 

'      fore  legaciss.  before  any  legacy. 

'      This  is  s.  285  of  the  Indian  Succession  Act.     See  note  to  that  section  ;  see.  also  I.  L.  R.,  30 
Cal.,  937  ;  I.  L.  R.,  26  Bom.,  206:  I.  L.  R.,  29  Cal.,  583;   6  C.  W  N.,  370 ;   10  C.  W.  N.,  38. 

106.  If  the  estate  of  the  deceased  is  subject  to  any  contingent  liabilities, 

Executor  or  admin-     an  executor  or  administrator  is  not  bound  to  pay  any 

pajYe°Jac'ies^w'iti?out     legacy  without  a    sufficient    indemnity    to    meet  the 
indemnity.  liabilities  whenever  they  may  become  due. 

This  is  s.  286  of  the  Indian  Succession  Act.     See  notes  to  that  section. 

107.  Tf  the  assets,  after  payment  of  debts,  necessary  expenses,  and 

specific  legacies,  are  not  sufficient  to  pay  all  the  general 
Abatemen^t^of ^general     jeg^cies  in  full,  the  latter  shall  abat^  or  be  diminished 

in  equal  proportions ; 

and,  in  the  absence  of  any  direction  to  the  contrary  in  the  will,  the  execu- 
tor has  no  right  to  p.ay  one  legatee  in  preference    to 

Executor  not  to  pay  another,  nor  to  retain  anv  money  on  account  of  a 
the  legatee  in  prefer-      ,  ,     i  •         ic  "  r  i  i       - 

«nce  to  another.  legacy  to  himseli   or  to  any  person  tor  whom    he  is  a 

trustee. 
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This  is  s.  287  of  the  liulian  Succession  Act. 

As  to  necessary  expenses,  see  ss.  101  and  102,  supra.  See  also  note  to  s.  287  of  the 
Indian  Succession  Act,  and  also  I.  L.  R.,  20  Bom.,  IjOl. 

108.  Where  there  is  a  specific  legacy,  and  the  assets  are  sufficient  for 
Nonabatement      of     the    payment   of   dehts   and    necessary    expenses,   the 

assets^  su^cienT*^ to  thing  specified  must  be  delivered  to  the  legatee  without 
pay  debts.  any  abatement. 

This  is  s.  288  of  the  Indian  Succession  Act.  See  the  notes  to  that  section;  see  also 
8  C.  W.  N.,  H8. 

109.  Where  there  is  a  demonstrative  legacy,  and  the  assets  are  suffi- 

■D-  1,4.      ^  ^^ cient  for  the  navment  of  debts  and  necessary  expenses. 

Right  unaer  aemon-  ••  -ii-p  /•!• 

strative  legacy  when     the  legatee  has  a  nreierential  claim  for  payment  of  his 

assets'"    sufficient     to-i  j_     t  J.^      i       -i  c  i*ij.ii        ''j-xj 

pay  debts  and  neces-  legacy  out  01  the  fund  from  which  the  legacy  IS  directed 
sary  expenses.  |q  l^g  paid  Until  such  fund  is  exhausted,  and  if.  after 

the  fund  is  exhausted,  part  of  the  legacy  still  remains  unpaid,  he  is  entitled  to 
ranlc  for  the  remainder  against  the  general  assets  as  for  a  legacy  of  the  amount 
of  such  unpaid  remainder. 

This  is  3.  289  of  the  Indian  Succession  Act.     See  notes  thereto. 

110.  If  the  assets  are  not  sufficient  to  answer  the  debts  and  the  .specific 
Ratable  abatement  of    legacies,  an  abatement  shall  be  made  from    the  latter 

specific  legacies.  •       ratably  in  proportion  to  their  respective  amounts. 

Tlhtstratiov. 

A  has  bequeathed  to  B  a  diamcud  ring,  valued  at  -^00  rupees,  and  to  C  a 
horse,  valued  at  1.000  rupees.  Tt  is  found  necessary  to  sell  all  the  effects  of 
the  testator,  and  bis  assels,  after  pavment  of  debts,  are  only  1.000  rupees.  Of 
this  sum  rupees  ,333-5-4  are  to  be  paid  to  B,  and  rupees  G66-10-8  to  C. 

This  is  s.  2510  of  the  Indian  Succession  Act. 

111.  For  the  purpose  of  abatement,  a  legacy  for  life,  a  sum  appropriated 

,     ^      ^  ^  by  the  will  to  produce  an  annuity,  and  the  value  of  an 
Legacies  treated  as  •'       .^^         ,        '                    ,         ,         •  '                 •    ■     i    , 
general   for    purpose  annuity  when  no  sum   has  been  appropriated  to  pro- 
of abatement.  ^^^^^  -^^  ^^^^^^1  ^^  treated  as  general  legacies. 

This  is  s.  291  of  the  Indian  Succession  Act. 

.As  to  the  mode  of  ascertaining  the  value  of  an  annuity,  see  Tndd  v.  Bcilhy.  27  Beav., 
3.53  :  Poti  V.  FliuUh.  L.  B.,  8  F.q.,  68,'i  :  and  the  notes  to  s.  02  of  the  Indian  Succession  Act, 
ante. 


CH.\PTEK  VTTT.* 
Of  the  Executor's  Assent  to  a  Legacy. 

112.     The  assent  of  the  executor  is  nece^sarv  to 

Assent  necpssary  to  ,    ,  ,         ,      ■>     ,•,^     ,      i  •     ^ 

complete    legatees     complete  a  legatee  s  title  to  Ins  legacy, 
title. 


*  The    provisions  of  this  chapter  apply   also  to  an  administrator  with  the  will  annexed, — 
B.  148.  inira. 
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Illustrations. 

(a)  A  by  his  will  bequeaths  to  B  his  Government  paper,  which  is  in 
deposit  with  the  Bank  of  Bengal.  The  Bank  has  no  authority  to  deliver 
the  securities,  nor  B  a  right  to  take  possession  of  them,  without  the  assent  of 
the  executor. 

(6)  A  by  his  will  has  bequeathed  to  C  his  house  in  Calcutta  in  the 
tenancy  of  B.  C  is  not  entitled  to  receive  the  rents  without  the  assent  of 
the  executor. 

This  is  s.  292  of  the  Indian  Succession  Act.     See  the  notes  thereto. 

113.  The  assent  of  the  executor  to  a  specific  bequest  shall  be  sufficient 
Effect  of  executors    *^  divest  his  interest  as  executor  therein,  and  to  trans- 
assent   to    specific     fer  the  subject  of  the  bequest  to  the  legatee,  unless  the 
^®^*°^  nature  or  the  circumstances   of  the  property  require 
that  it  shall  be  transferred  in  a  particular  way. 

This  assent  may  be  verbal,  and  it  niav  be  either 
Nature  of  assent-  i  •    j  /  ^  i  '  i      .      i-  ^i      ' 

express  or  implied  from  the  conduct  ot  the  executor. 

Illustrations. 

{a)  A  horse  is  bequeathed.  The  executor  requests  the  legatee  to  dis- 
pose of  it,  or  a  third  party  proposes  to  purchase  the  horse  from  the  executor, 
and  he  directs  him  to  apply  to  the  legatee.     Assent  to  the  legacy  is  implied. 

(6)  The  interest  of  a  fund  is  directed  by  the  will  to  be  applied  for  the 
maintenance  of  a  legatee  during  his  minority.  The  executor  commences  so 
to  apply  it.     This  is  an  assent  to  the  whole  of  the  bequest. 

(c)  A  bequest  is  made  of  a  fund  to  A,  and  after  him  to  B.  The  executor 
pavs  the  interest  of  the  fund  to  A.  This  is  an  implied  assent  to  the  bequest 
to '5. 

(d)  Executors  die  after  paying  all  the  debts  of  the  testator,  but  before 
satisfaction  of  specific  legacies.     Assent  to  the  legacies  may  be  presumed. 

(e)  A  person  to  whom  a  specific  article  has  been  bequeathed  takes  pos- 
session of  it  and  retains  it  without  any  objection  on  the  part  of  the  executor. 
His  assent  may  be  presumed. 

This  is  s.  293  of  the  Indian  Succession  Act.     See  notes  to  that  section. 

114.  The  assent  of  an  executor  to  a  legacy  may  be  conditional,  and  if 

the  condition  be  one  which  he  has  a  right  to  enforce. 
Conditional  assent.  j  -j.  •  j_  c  jxi-  . 

and  it  Ls  not  performed ,  there  is  no  assent. 

Illustrations. 

(a)  A  bequeaths  to  B  his  lands  of  Sultanpur,  which,  at  the  date  of  will, 
and  at  the  death  of  A,  were  subject  to  a  mortgage  for  10,000  rupees.  The 
executor  assents  to  the  bequest  on  condition  that  B  shall,  within  a  limited 
time,  pay  the  amount  due  on  the  mortgage  at  the  testator's  death.  The 
amount  is  not  paid.     There  is  no  assent. 


492  PROBATE    AND    ADMINISTRATION    ACT.  [v  OF  1881. 

{h)  The  executor  assents  to  a  bequest  on  condition  that  the  legatee 
shall  pay  him  a  sum  of  money.  The  payment  is  not  made.  The  assent  is 
nevertheless  valid. 

This  is  s.  294  of  the   Indian  Succession  Act.     vSee    note  to    that  section,   and  Preonath 
Karar  v.  Snrja  Coomar  Oosivami,  I.  L.  R.,   19  Cal.,  26  at  p.  Zi. 

115.     When  the   executor  is  a   legatee,    his   assent  to  his  own  legacy  is 

necessary  to  complete  his  title  to  it,  in  the  same  way  as 

Assent  jj^®^|g^*y^  *°     it  is  required  when  the  bequest  is  to  another  person,  and 

his  assent  may  in  like  manner  be  expressed  or  implied. 

Assent  shall  be  implied  if  in  his  manner  of  administering  the  property  he 

does  any  act  which  is  referable  to  his  character  of 

mp  le   assen  legatee  and  is  not  referable  to  his  character  of  executor. 

Illustration. 

An  executor  talres  the  rent  of  a  house  or  the  interest  of  Government 
securities  bequeathed  to  him,  and  applies  it  to  his  own  use.     This  is  assent. 
This  is  s.  295  of  the  Indian  Succession  Act.     See  notes  thereto. 

116.     The  assent  of  the  executor  to  a  legacy  give? 
^^^""^  °!  ®^f''"^°''^      effect  to  it  from  the  death  of  the  testator. 


Illustrations. 

(a)  A  legatee  sells  his  legacy  before  it  is  assented  to  by  the  executor. 
The  executor's  subsequent  assent  operates  for  the  benefit  of  the  purchaser,  and 
completes  his  title  to  the  legacy. 

(6)  A  bequeaths  1,CKX)  rupees  to  B  with  interest  from  his  death.  The 
executor  does  not  assent  to  this  legacy  until  the  expiration  of  a  year  from  A^s 
death.     B  is  entitled  to  interest  from  the  death  of  A. 

This  is  s.  290  of  the  Indian  Succession  Act. 

117.     An  executor  is  not  bound  to  pay  or  deliver 
^ ^deiive "legacies" '°     ^^^7  ^^E^^7  ^^til  the    expiration  of  one  year  from  the 

testator's  death. 

Illustration. 

A  bv  his  will  directs  his  legacies  to  be  paid  within  six  months  after  his 
death.     The  executor  is  not  bound  to  pay  them  before  the  expiration  of  a  year. 

This  is  8,  297  of  the  Indian  Succession  Act. 

The  rule  laid  down  by  this  section  is  a  mere  rule  of  convenience.  It  does  not  prevent  the 
vesting  of  legacies— (/an'/is/iorc  v.  Chaliv,  10  Ves.,  13.  It  applies  although  the  testator  should 
hav^  directed  the  legacies  to  be  paid  before  tlie  expiration  of  a  year  from  his  death — Brooke 
V.  Lfwi",  0  Madd.,  3r>8.     See  tlie  notes  to  s.  297  of  the   Indian  Succession  Act. 
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CHAPTER  IX.* 
Of  the  Payment  and  Apportionment  of  Annuities. 

118.  Where  an  annuity  is  given  by  the  will,  and  no  time  is  fixed  for  its 
Commencement     of    commencement,  it  shall  commence  from  the  testator's 

annuity  when  no  time     death,  and  the   first  payment  shall   be   made  at  the 
^  ^    '  expiration  of  a  year  next  after  that  event. 

This  is  s.  298  of  the  Indian  Succession  Act. 

119.  Where  there  is  a  direction  that  the  annuity  shall  be  paid  quarterly 

or  monthly,  the  first  paj'^ment  shall  be  due  at  the  end 
p2?^quarteri'y  or  of  the  first  quarter  or  first  month,  as  the  case  mav  be, 
monthly,     first    falls     after  the  testator's  death,  and  shall,  if  the    executors 

think  fit,  be  paid  when  due;  but  the  executor  shall 
not  be  bound  to  pay  it  till  the  end  of  the  year. 

This  is  s.  299  of  the  Indian  Succession  Act.     See  notes  to  that  section. 

120.  Where  there  is  a  direction  that  the  first  payment  of  an  annuity 

shall  be  made  within  one  month  or  any  other  division 
payments  when  first  of  time  from  the  death  of  the  testator,  or  on  a  day 
be ^de^witK given  certain,  the  successive  payments  are  to  be  made  on 
time,  or  on  day  cer-     the  anniversary   of  the  earliest  day  on  which  the  will 

authorizes  the  first  payment  to  be  made  ; 
Apportionment  and  if  the  annuitant  dies  in  the  interval  between 

iSwIen'^times  of  pay^    *^^  times  of  payment,  an  apportioned  share    of  the 
ment.  annuity  shall  be  paid  to  his  representative. 

Tliis  is  s.  300  of  the  Indian  Succession  Act.     See  note  to  that  section.'' 


CHAPTER  X.t 

Of  the  Investment  of  Funds  to  provide  for  Legacies. 

121.     Where  a  legacy,  not  being  a  specific  legacy,  is  given  for  life,  the 

sum  bequeathed  shall,   at  the  end  of  the  year,  be  in- 

beSueathelf  whire'^i™     vested  in  such  securities  as  the  High  Court  may,  by 

fo*rTift!°*^^®''^^°'^^^*°     ^^y    general    rule    to    be    made    from  time  to  "time, 

authorize  or  direct,  and  the    proceeds     thereof    shall 
be  paid  to  the  legatee  as  the  same  shall  accrue  due. 
This  is  s.  301  of  the  Indian  Succession  Act. 

It  does  not  appear  that  any  rules  under  this  section  have  been  made  by  any  of  the  High 
Courts. 

Investment  of  gene-  ^22-     Where  a  general  legacy  is  given  to  be  paid 

rai  legacy,  to  be  paid     at  a    future    time,    the  executor   shall    invest  a  sum 

sufficient   to  meet   it  in    securities   of   the  kind  men- 
tioned in  the  last  preceding  section. 

*  The  provisions  of  this  chapter  apply  also  to  an  administrator  with  the  will  annexed — 
9.  148,  infra. 

t  The  provisions  of  this  chapter  apply  al«o  to  an  administrator  with  the  will 
annexed, — s.  148,  infra. 
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intermediate  interest  ./'^^  intermediate   interest  shall  form  part  of  the 

residue  or  the  testator  s  estate. 
This  is  i^.   'M)2  of  the  Indian  Siiccfssion  Act. 

123.  Where  an  annuity  is  given,  and  no  fund  is  charged  with  its  pay- 
Procedure  when  no     ment  01  appropriated  by  the  will  to  answer  it,  a  Gov- 

lpp?o'?r^atld'^o.^'an'^  ernment  annuity  of  the  specified  amount  shall  be 
"""y-  purchased,  or, 

if  no  such  annuity  can  be  obtained,  then  a  sum  sufhcient  to  produce  the 
amiuity  shall  be  invested  for  that  purpose  in  such  securities  as  the  High  Court 
J^^y?  by  any  general  rule  to  be  made  from  time  to  time,  authorize  or  direct. 

This  is  s.  303  of  the  Indian  Succession  Act,     See  the  notes  tliereto. 

124.  Where  a  bequest  is  contingent,  the  executor  is  not  bound  to  invest 

.  the  amount  of  the  legacy,  but  may  transfer  the  whole 
a,ry  legatee  or  contin-  residue  of  the  estate  to  the  residuary  legatee  (if  any), 
gent  bequest  ^^  j^-g  giving  sufficient  security  for  the  payment  of  the 

legacy  if  it  shall  become  due. 

This  is  s.  304  ot  the  Indian  Succession  Act.     The  princil-le  upon  which  it    is  based  is 
pointed  out  in  the  note  to  tliat  section. 

125.  Where  the  testator  has  bequeathed  the  residue  of  his  estate  to  a 
Investment  of  resi-     Person  for  life,  with  a  direction  that  it  shall  be  invested 

due  toeqeathed  for  life,  in  certain  specified  securities,  so  much  of  the  estate  as 
vest  in  specified  secu-  is  not  at  the  time  of  his  death  invested  in  securities 
"*^®^"  of  the  specified  kind  shall  be  converted  into    money 

.and  invested  in  such  securities. 

This  is  s.  30(5  of  the  Indian  Succession  Act. 

126.  Such  conversion  and  investment  as  are  contemplated  by  the  last 
Time  and  manner  of     Preceding    section  shall   be  made  at  such  times  and 

conversion  and  invest-  in  such  manner  as  the  executor  in  his  discretion 
""^"'-  thinks  fit  : 

and,  until  such  conversion  and  inv^estment  shall  be  completed,  the  person 
who  would  be  for  the  time    being   entitled  to  the  in- 

intere^stpay^we  until  ^^^g  ^f  ^j^^  f^^^^^j  ^j^^^^  g^  invested  shall  receive  in- 
terest at  the  rate  of  six  per  cent,  per  annum  upon  the 

market  value  (to  be  computed  as  of  the  date  of  the  testator's  death)  of  such 

part  of  the  fund  as  shall  not  yet  have  been  so  invested. 

Tliis  is  s.  307  of  the  Indian  Succession  Act,  the  rate  of  interest,  however,  being  altered 
from  4  per.  cent,  to  0  per  cent. 

See  the  notes  to  s.  307  of  the  Indian  Succession  Act. 

127.  Where,   by   the  terms  of  a  bequest,  the  legatee  is  entitled  to  the 
Procedure    where     immediate   payment    or   possession   of   the  money   or 

mediate°payme*nt^o^r  filing  bequeathed,  but  is  a  minor,  and  there  is  no 
possession  of  bequest,  direction  in  the  will  to  pay  it  to  any  person  on  his 
pay  to  person  on  his  behalf,  the  executor  or  administrator  shall  pay  or 
^®^^^^-  deliver  the  same  into  the  Court  of  the  District  Judge 

by  whom,  or  by  whose  District  Delegate,  the  probate  was,  or  letters  of 
administration  with  the  will  annexed  were,  granted,  to  the  account  of  the 
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legatee,  unless  tlie  legatee  be  a  ward  of  the  Court  of  Wards  ;  and,  if  the 
legatee  be  a  Avard  of  the  Court  of  Wards,  the  legacy  shall  be  paid  into  that 
Court  to  his  account ; 

and  such  payment  into  the  Court  of  the  District  Judge,  or  into  the  Court 
of  Wards,  as  the  case  may  be,  shall  be  a  sufficient  discharge  for  the  money 
so  paid  ; 

and  such  mone}?^,  when  paid  in,  shall  be  invested  in  the  purchase  of 
Government  securities,  which,  with  the  interest  thereon,  shall  be  transferred 
or  paid  to  the  person  entitled  thereto,  or  otherwise  applied  for  his  benefit,  as 
the  Judge  or  the  Court  of  Wards,  as  the  case  may  be,  may  direct. 

This   is   s.    308   of   the    Indian   Succession   Act.     8ee   s.    32  of   Act  XVIII  of  1864  (The 
.Official  Trustee's  Act),  and  the  notes  to  s.  30H  of  the  Indian  Succession  Act. 


CHAPTER  XI. 
OF  THE  PRODUCE  AND  INTEREST  OF  LEGACIES. 

128.     The  legatee  of  a  specific  legacy  is  entitled 

duceof^spe*cificie°gacy!     *<^  ^^®  ^''^^^^  produce  thereof,  if  any,  from  the  testator's 

death. 

Exception. — A  specific  bequest,  contingent  in  its  terms,  does  not  comprise 
the  produce  of  the  legacy  between  the  death  of  the  testator  and  the  vesting 
M  the  legacy. 

The  clear  produce  of  it  forms  part  of  the  residue  of  the  testator's  estate. 

Illustrations. 

{a)  A  bequeaths  his  flock  of  sheep  to  B.  Between  the  death  of  A  and 
delivery  by  his  executor  the  sheep  are  shorn,  or  some  of  the  ewes  produce 
lambs.     The  wool  and  lambs  are  the  property  of  B. 

(6)  A  bequeaths  his  Government  securities  to  B,  but  postpones  the 
delivery  of  them  till  the  death  of  C.  The  interest  which  falls  due  between  the 
death  of  A  and  the  death  of  C  belongs  to  B,  and  must,  unless  he  is  a  minor, 
be  paid  to  him  as  it  is  received. 

(c)  The  testator  bequeaths  all  his  four  per  cent.  Government  promis- 
sory notes  to  A  when  he  shall  complete  the  age  of  IS.  A,  if  he  com- 
plete that  age,  is  entitled  to  receive  the  notes,  but  the  interest  which  accrues 
in  respect  of  them,  between  the  testator's  death  and  A's  completing  18,  forms 
part  of  the  residue. 

This  is  s.  309  of  the  Indian  Succession  Act.     See  note  to  that  section. 

Residuary  legatees  129.     The  legatee  under  a  general  residuary  be- 

title   to    produce    of     quest  is  entitled  to  the  produce  of  the  residuary  fund 
residuary  fund.  /  i.i      i.     4.   4.      '     j      ^.i 

from  the  testator  s  death. 

Exception. — A  general  residuary  bequest  contingent  in  its  terms  does  not 
comprise  the  income  which  may  accrue  upon  the  fund  bequeathed  between 
the  death  of  the  testator  and  the  vesting  of  the  legacy. 

Such  income  goes  as  undisposed  of. 
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Illustrations. 

(a)  The  testator  bequeaths  the  residue  of  his  property  to  A,  a,  minor, 
to  be  paid  to  him  when  he  shall  complete  the  age  of  18.  The  income  from 
the  testator's  death  belongs  to  A. 

(b)  The  testator  bequeaths  the  residue  of  his  property  to  A  when  he  shall 
complete  the  age  of  18.  y;!,  if  he  complete  that  age,  is  entitled  to  receive  the 
residue.  The  income  which  has  accrued  in  respect  of  it  since  the  testator's 
death  goes  as  undisposed  of. 

This  is  s.  310  of  the  ludian  Succession  Act. 

Interest    when    no  130.     Where  no  time  has  been  fixed  for  the  pay- 

ment of  ^generai^^e-     nient  of  a  general  legacy,  interest  begins  to  run  from 
gacy.  the  expiration  of  one  year  from  the  testator's  death. 

Exceptions. — (1)  Where  the  legacy  is  bequeathed  in  satisfaction  of  a 
debt,  interest  runs  from  the  death  of  the  testator. 

(2)  Where  the  testator  was  a  parent  or  a  more  remote  ancestor  of  the 
legatee,  or  has  put  himself  in  the  place  of  the  parent  of  the  legatee,  the  legacy 
shall  bear  interest  from  the  death  of  the  testator. 

(3)  Where  a  sum  is  bequeathed  to  a  minor  with  a  direction  ^to  pay  for  his 
maintenance  out  of  it,  interest  is  payable  from  the  death  of  the  testator. 

This  is  s.  311  of  the  Indian  Succession  Act.     See  the  note  thereto. 

131.  Where  a  time  has  been  fixed  for  the  pay- 
interest  x^hen  time       ment  of  a  general  legacy,  interest  begins  to  run  from 

the  time  so  fixed. 

The  interest  up  to  such  time  forms  part  of  the  residue  of  the  testator's 
estate. 

Exception. — Where  the  testator  was  a  parent  or  a  more  remote  ancestor 
of  the  legatee,  or  has  put  himself  in  the  place  of  a  parent  of  the  legatee,  and 
the  legatee  is  a  minor,  the  legacy  shall  bear  interest  from  the  death  of  the  tes- 
tator, unless  a  specific  sum  is  given  by  the  will  for  maintenance,  or  unless  the 
will  contains  a  direction  to  the  contrary. 

This  is  s.  312  of  the  Indian  Succession  Act. 

See  Jitu  Lull  Makta,  I.  L.  R.,  16  Cal.,  5i9  at  p.  55.5. 

132.  The  rate  of  interest  shall  be  six  per  cenij. 

Rate  of  interest.  ^ 

per  annum. 

In  the   corresponding  section  (313)  of  the  Indian  Succession  Act,  the  rate  of  interest  is 
lour  per  cent. 

133.     No  interest  is  payable  on  the  arrears  of  an  annuity  within  the 
first  year  from  the  death  of  the  testator,  although  a 
^°  f^*nnuity' within     period  earlier  than  the  expiration  of  that  year  may 
first  year  after  testa-     have  been  fixed  by  the  will  for  making  the  first  pay- 
tors  death,  ment  of  the  annuity. 

This  is  s.  314  of  the  Indian  Succession  Act.     See  s.  118  of  this  Act,  supra. 

134.     Where  a  sum  of  money  is  directed   to  be 
Interest   on  sum   to      .  ,    n   ,  ■,  -2.       ■    1         ^  •  1 1    ^« 

be   invested   to    pro-     invested  to  produce  an  annuity,  interest  is  payable  on 
duce  annuity.  j^  ^^^^  ^^^  ^^^^^  ^^  ^^^  testator. 

This  is  s.  315  of  the  Indian  Succession  Act. 
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CHAPTER  XII.* 
OF  THE  REFUNDING  OF  LEGACIES. 

135.  An  executor  who  has  paid  a  legacy  under  the  order  of  a  Judge,  is 
Refund  of  legacy  paid  entitled  to  call  upon  the  legatee  to  refund  in  the  event 
under  Judges  orders.     q{  ^he  asseis  proving  insufficient  to  pay  all  the  legacies. 

This  is  s.  .316  of  the  Indian  Succession  Act. 

136.  When  an  executor  has  voluntarily  paid  a  legacy,  he  cannot  call 
No  refund  if  paid  vol      ^i^oii  a  legatee  to  refund  in  the  event  of  the  assets 

untariiy.  proving  insufficient  to  pay  all  the  legacies. 

This  is  s.  317  ot  the  Indian  Succession  Act.     See  notes  to  that  section. 

137.  When  the  time  prescribed  by  the  will  for  the  performance  of  a 
Refund  when  legacy     condition  has  elapsed,  without  the  condition  having 

becomes  due  on  per-  been  performed,  and  the  executor  has  thereupon, 
withfn'^ further  time  without  fraud,  distributed  the  assets;  in  such  case,  if 
allowed.  further  time  has,  under  the  second  clause  of  this  sec- 

tion, been  allowed  for  the  performance  of  the  condition,  and  the  condition  has 
been  performed  accordingly,  the  legacy  cannot  be  claimed  from  the  executor, 
but  those  to  whom  he  has  paid  it  are  liable  to  refund  the  amount. 

Where  the  will  requires  an  act  to  be  performed  by  the  legatee  within  a 
specified  time,  either  as  a  condition  to  be  fulfilled  before  the  legacy  is  enjoyed, 
or  as  a  condition  upon  the  non-fulfilment  of  which  the  subject-matter  of  the 
bequest  is  to  go  over  to  another  person,  or  the  bequest  is  to  cease  to  have 
effect,  the  act  must  be  performed  within  the  time  specified,  unless  the  perform- 
ance of  it  be  prevented  by  fraud,  in  which  case  such  further  time  shall  be 
allowed  as  is  requisite  to  make  up  for  the  delay  caused  by  such  fraud. 
This  section  embodies  ss.  318  and  124  of  the  Indian  Succession  Act. 

138.  When  the  executor  has  paid  away  the  assets  in  legacies,  and  he  is 

afterwards  obliged  to  discharge  a  debt  of  which  he  had 
When   each    legatee  .  j.-         -u      ■         ^-^.1   j    x  n  i 

compellable  to  refund     no  previous  notice,  he  is  entitled  to  call  upon  each 

in  proportion.  legatee  to  refund  in  proportion. 

This  is  s.  319  of  the  Indian  Succession  Act. 

139.  Where  an  executor  or  administrator  has  given  such  notices  as  the 

High  Court  mav,  bv  any  general  rule  to  be  made  from 
Distribution  of  assets.  ^-^^^  to  time,  prescribe,  for  creditors  and  others  to 
send  in  to  him  their  claims  against  the  estates  of  the  deceased,  he  shall,  at  the 
expiration  of  the  time  therein  named  for  sending  in  claims,  be  at  liberty  to 
distribute  the  assets,  or  any  part  thereof,  in  discharge  of  such  lawful  claims  aa 
he  knows  of,  and  shall  not  be  liable  for  the  assets  so  distributed  to  any  person 
of  whose  claim  he  has  not  had  notice  at  the  time  of  such  distribution  ; 

but  nothing  herein  contained  shall  prejudice  the  right  of  any  creditor  or 

claimant  to  follow  the  assets,  or  any  part  thereof,  in 

Creditor  may  follow      tlie  hands  of  the  persons  who  may  have  received  the 

same  respectively. 

*  The  provisions  ut  this  Chapter  apply  also  to  an  administrator  with  the  will    annexed, — 
s.  148,  infra. 

H,  SA  32 
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This  is  s.  320  of  the  Indian  Succeasion  Act,  with  a  slight  alteration  as  to  the  notices  to  be 
given.  Under  the  Indian  Snccession  Act,  the  notices  instead  of  being  such  as  the  '"High 
Court  may,  by  any  general  rule  to  be  made  from  time  to  time  prescribe,"  are  to  be  such  as 
would    have  been  given  by  the  High  Court  in  an  administration-suit. 

The  form  for  advertisements  prescribed  by  the  High  Court  at  Calcutta  will  be  found 
in  the  notes  to  s.  320  of  the  Indian  Succession  Act.,  U7ite,  p.  365. 

See  Limitation  Act  XV  of  1877,  Sched.  II,  Art.  43. 

140-  A  creditor  who  has  not  received  payment  of  his  debt  may  call 
upon  a  legatee  wlio  has  received  payment  of  his  leg- 
Creditor  may  call  up-     acy  to  refund,  whether    the  assets    of  the  testator's 

ega  ee  •      gj,{g^^g  were  or  were  not  sufficient  at  the  time  of   his 

death  to  pay  both  debts  and  legacies,  and  whether  the  payment  of  the  legacy 
by  the  executor  was  voluntary  or  not. 

This  section  corresponds  with  s.  321  of  the  Indian  Succession  Act  as  amended  by  Act  XV 

of  1877,  Sched.   I. 

Suits  under  ss.  139  and  140  of  this  .4ict.  and  under  ss.  320  and  321  of  the  Indian  Succession 
Act  are  governed  by  the  General  Limitation  Act,  as  amended  by  s.  lf-6  (post)  of  thiii 
Act— See  Act  XV  of  1877,  Sched.  IL  Art.  43.     (Now  see  Act  IX  of  1908). 

See  note  to  s.  321  of  the  Indian  Succession  Act. 

141.     If  the  assets  were  sufficient  to  satisfy  all  the  legacies  at  the  time 
When    legatee,   not     of  the  testator's  death,  a  legatee  who  has  not  received 
to^^rS^nd'^  undM-^  se?     payment  of  his  legacy,  or  who  has  been  compelled  to 
tion  140.  cannot  oblige     refund  under  the  last  preceding  section,  cannot  oblige 
one  paid  in  full  to  re  i       i  j  ^  j.  •      j:   ii  x         r      j        i, 

fund.  one  who  has  received  payment  in  mil  to  refund,  whe- 

ther the  legacy  were  paid  to  him  with  or  without  suit,  although  the  assets 
have  subsequently  become  deficient  by  the  wasting  of  the  executor. 
This  is  s.  322  of  the  Indian  Succession  Act.     See  the  note  thereto  . 

142-     If  the  assets  were  not  sufficient  to  satisfy  all  the  legacies  at  the 
time  of  the  testator's  death,  a  legatee  who  has  not  re- 
When  unsatis^fied^e-     ceived  payment  of  his  legacy  must,  before  he  can  call 
ceed  againt  executor     on  a  satisfied  legatee  to  refund,  first  proceed  against 
if  solvent.  ^^^  executor  if   he  is  solvent ;  but,  if   the  executor  is 

insolvent  or  not  liable  to  pay,  the  unsatisfied  legatee  can  oblige  each  satisfied 
legatee  to  refund  in  proportion. 

Tl\is  is  a.  323  of  the  Indian  Succession  Act.    See  note  thereto ;  see  also  s.  136  of  this  Act. 

143.  The  refunding  of  one  legatee  to  another  shall  not  exceed  the  sum 
Limit  to  refunding  of  ^Y  which  the  satisfied  legacy  ought  to  have  been  re- 
one  legatee  to  another,     duced  if  the  estate  had  been  properly  administered. 

Illustration. 

'"  A  has  bequeathed  240  rupees  to  B,  480  rupees  to  C,  and  720  rupees  to  D. 
The  assets  are  only  1,200  rupees,  and  if  properly  administered  would  give 
200  rupees  to  B,  400  rupees  to  C,  and  GOO  rupees  to  D.  C  and  1)  have  been 
paid  their  legacies  in  full,  leaving  nothing  to  B.  B  can  oblige  C  to  refund  80 
rupees  and  .D  to  refund  120  rupees. 

This  is  s.  324  of  the  Indian  Succession  Act. 

Refunding  to  be  with-  144.     The  refunding  shall  in  all  cases  be  without 

out  interest.  interest. 

This  is  8.  325  of  tlie  Indian  Succession  Act. 
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145.     The  surplus  or   residue   of    the   deceased's   property,  after  pay. 

Residue  after  usual  ^^^^  ^^  *^®^^^  ^^^^  I'^^^cies,  shall  be  paid  to  the 
ipayments  to  be  paid  residuary  legatee  when  any  has  been  appointed  by  the 
to  residuary  legatee-  -ii  '  cir  j 

This  is  a  326  of  the  Indian  Succession  Act.     See  note  to  that  section. 

"145A.     Where  a  person  not  having  his  domicile  in  British  India  has 

Transfer   of    assets    died  leaving  assets  both  in  British  India  and  in  the 

ixTuSr"or^  adminfs°     country  in  which  he  had  his  domicile  at  the  time  of  his 

dom°cii?for°dist7ibS^  ^®^^'''  ^^^  ^^^^^  ^^^^  ^^^^  ^  S^ant  of  probate  or  letters 
■tion  of  administration  in  British  India  with  respect  to  the 

assets  there  and  a  grant  of  administration  in  the  country  of  domicile  with  res- 
pect to  the  assets  in  that  country,  the  executor  or  administrator  as  the  case 
may  be,  in  British  India,  after  having  given  such  notices  as  are  mentioned  in 
section  139  and  after  having  discharged,  at  the  expiration  of  the  time  there- 
in named,  such  lawful  claims  as  he  knows  of,  may,  instead  of  himself  distribut- 
ing any  surplus  or  residue  of  the  deceased's  property  to  persons  residing  out  of 
British  India  who  are  entitled  thereto,  transfer,  with  the  consent  of  the 
executor  or  administrator,  as  the  case  may  be,  in  the  country  of  domicile  the 
surplus  or  residue  to  him  for  distribution  to  those  persons." 

This  section  has  been  added  by  s.  IG  ot  Act  II  of  1890. 

A   similar   section,    32(JA,    has    been   added    by   s.  9  to   the  Indian  Succession  Act. 


CHAPTER  XIII. 

OF  THE  LIABILITY  OF  AN  EXECUTOR  OR  ADMINISTRATOR  FOR 

DEVASTATION. 

146.     When   an   executor  or  administrator  mis- 

toV^ol-' ' aJm?iis«l?or     ^P?^^^^"  *^^®  f^*.^^^.  i,  ^^^  deceased,  or  subjects  it  to  loss 
for  devastation.  or  damage,  he  IS  liable  to  make  good  the  loss  or  damage 

so  occasioned. 

I  Ihisf  rations. 

{a)  The  executor  pays  out  of  the  estate  an  unfounded  claim.  He  is 
liable  to  make  good  the  loss  caused  by  the  payment. 

(b)  The  deceased  had  a  valuable  lease  renewable  by  notice,  which  the 
executor  neglects  to  give  at  the  proper  time.  The  executor  is  liable  to  make 
good  the  loss  caused  by  the  neglect. 

(c)  The  deceased  had  a  lease  of  less  value  than  the  rent  payable  for  it, 
but  terminable  on  notice  at  a  particular  time.  The  executor  neglects  to  give 
the  notice.     He  is  liable  to  make  good  the  loss. 

As  to  devastavit  by  co-executors,  improper  sales  by  executors,  and  loss  arising  from 
negligent  dealing  with  the  assets,  see  note  to  s.  327  of  the  Indian  Succession  Act,  from  which 
this  section  has  been  taken. 

147.  When  an  executor  or  administrator  occasions  a  loss  to  the  estate 
For  neglect  to  get  in  by  neglecting  to  get  in  any  part  of  the  property  of  the 
any  part  of  property,      deceased,  he  is  liable  to  make  good  the  amount. 
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Illustratiom. 

(a)  The  executor  absolutely  released  a  debt  due  to  the  deceased  from  a 
solvent  person,  or  compounds  with  a  debtor  who  is  able  to  pay  in  full.  The 
executor  is  liable  to  make  good  the  amount  so  lost. 

{b)  The  executor  neglects  to  sue  for  a  debt  till  the  debtor  is  liable  to 
plead  the  Act  for  the  limitation  of  suits,  and  the  debt  is  thereby  lost  to  the 
estate.     The  executor  is  liable  to  make  good  the  amount  of  the  debt. 

This  is  s.  328  of  the  Indian  Succession  Act. 

As  to  carrying  on    a  trade    with    the  assets  of  the   deceased,  see  note   to  s.  32S  of  the 
Succession  Act.     See  also  I.  L.  R.,  17  Bom.,  637. 


CHAPTER  XIV. 
MISCELLANEOUS. 

Provisions  applied  ^  148.  In  Chapters  VIII,  IX  X,  and  XII  of  the 
to  administrator  with  Act  the  provisions  as  to  an  executor  shall  apply  aLso 
will  annexed.  ^^  ^^  administrator  with  the  will  annexed. 

Saving-clause.  149.     Nothing  herein  contained  shall — 

(a)  validate  any  testamentary  disposition  which  would  otherwise  have 
been  invalid  ; 

(b)  invalidate  any  such  disposition  which  would  otherwise  have   been 
valid ; 

(c)  deprive  any  person  of  any  right  of  maintenance  to  which  he  would 
otherwise  have  been  entitled  ;  or 

{d)  affect  the  rights,  duties,  and  privileges,  of  the  Administrator-General 

of  Bengal,  Madras  or  Bombay. 

Compare  s.  3  of  the  Hindu  Wills  Act. 

As   to   the    duties    and    privileges    of   the    Administrator- General,    see    Act  II  of  1874 
and  Act  IX    of  1881.     See  also  I.   L.  R.,   22  Cal.,    788  ;  1.   L.    R.,    14  Cal.,  861. 

150-     No  proceedings  to  obtain  probate  of  a  will  or  letters  of  admin is- 

Probate  and adminis-     tration  to   the  estate  of  any  Hindu,  Muhammadan, 

sSn?Tx?mJted°^f?om     Buddhist  or  person  exempted    under  section  332  of 

Succession  Act,  ^°^^     the  Indian  Succession  Act,  1865,  shall  be  instituted  in 

thfs'^Act.  any  Court  in  British  India  except  under  this  Act. 

As  to  what  persons  have  been  held  to  be  exempted  under  s.  332  of  the  Indian 
Succession  Act,  see  notes. 

151.     [In  Act  No.  XXVII  of  1860  {an  Act  for  facilitating  the  collection 

of  debts  on  successions,  and  for  the  security  of  'parties 

Repeaiof  portion|^of     'paying  debts  to  the  representatives  of  deceased  persons), 

sectio7is  15  and  16  and  the  proviso  to  section  13  shall  be 
repealed]. 

Act  XXVII  of  I860  has  been  repealed  by  Act  VII  of  1889,  the  Succession 
Certificate  Act.  See  that  Act  in  extenso,  irtjra.  This  section  has  itself  been  repealed 
by  Sched.  I  of  Act  VII  of  1889. 
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152.     The  grant  of  probate  or  letters  of  administration  under  this  Act 

in  respect  of  any  property  shall  be  deemed  to  super- 

a£SinLtratk)°i?1to®su^     sede  any  certificate  previously  granted   in  respect  of 

dlr^lctxxv?i°of  i86o'     *^^  ^^^'^^  property  under  the  said  Act  No.  XXVTI  of 

or    Bombay    Reguia-     I860,  or  Bombay  Regulation  No.  VlII  of  1827 ;  and 

when,  at  the  time  of  the  grant  of  such  probate  or 
letters,  any  suit  or  other  proceeding  instituted  by  the  holder  of  such  certifi- 
cate regarding  such  property  is  pending,  the  person  to  whom  such  grant  is 
made  shall,  on  applying  to  the  Court  in  which  such  suit  or  proceeding  is  pend- 
ing, be  entitled  to  take  the  place  of  such  bolder  in  such  suit  or  proceeding  : 

Provided  that,  when  any  certificate  is  superseded  under  this  section,  all 
payments  made  to  the  holder  of  such  certificate  in  ignorance  of  such  super- 
session shall  be  held  good  against  claims  under  the  probate  or  letters  of 
administration. 

Act  XXVII  of  1860  has  been  repealed  bj'  Act  VII  of  1889  (the  Succession  Certificate 
Act),  but  any  enactment  except  Act  VII  of  1889  and  s.  152  of  the  Probate  and  Administration 
Act  shall,  as  far  as  may  be,  he  construed  to  refer  to  Act  VII  of  1889  or  to  the  corresponding 
portion   thereof— Act    VII   of    1889,    s.    2   (3). 

As  to  certificates  under  Bombay  Reg.  VIII  of  1827,  see  Act  VII  of  1889,  s.  28. 

As  to  Hyderabad  Assigned  Districts,  see  Gazette  of  India,  5th  November  1881, 
Part  I,  p.  540,  ante.  p.  246. 

The  Succession  Certificate  Act.  which  came  in  force  on  the  1st  May  1889,  extends  to  the 
■whole  of  British  India  (inclusive  of  British  Burma  except  the  ShanStates),  but  s.  2  saves 
certificates  granted  under  Act  XXVII  of  1860.  v 

See  also  Act  VII  of  1901. 

153.     In  the  Court-fees  Act,    1870,    Schedule    /, 
Amendment  of  Court-     Nos.   11  and  12  in  the  third    column,    after  the  words 
fees  Act.  ''amount  or  value,''   the  following     shall    he    inserted 

namely — 

''Provided  that  when,  after  a  certificate  has  been  granted  as  aforesaid  in 
respect  of  any  estate,  probate  or  letters  of  administration  is  or  are  granted  in  res- 
pect of  the  same  estate,  the  fee  payable  in  respect  of  such   latter  grant  shall  be 
reduced  by  the  amount  of  the  fee  paid  in  respect  of  the  former  grayit. ' ' 
This  section  has  been  repealed  by  Sched.  I  of  Act  VII  of  1889. 

Amendment  of  Hindu  1^4.     The   following  amendments  shall  be  made 

Wills  Act.  in  the  Hindu  Wills  Act,  1870  (namely)  :— 

(a)  For  the  portion  of  section  two  commencing  with  the  words  * 'sec- 
tions one  hundred  and  seventy-nine,"  and  ending  with  the  words  "adminis- 
trator with  the  will  annexed,"  the  words  "and  section  one  hundred  and  eighty 
s?ven"  shall  be  substituted. 

(h)  The  third  clause  of  section  three,  and  the  last  clause  of  section  six, 
shall  be  repealed. 

(c)  In  section  six,  for  the  words  "  one  hundred  and  three  and  one  hun- 
dred and  eighty-two,"  the  words  "and  one  hundred  and  three"  shall  be 
substituted. 

As  to  Hyderabad  Assigned  Districts,  see  Gazette  of  India,  5th  November  1881,  Part 
I,  p.  540.     See  also  I.  L.  R.,  8  Bom.,  241. 
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155.  All  grants  of  probate  of  the  will  or  letters  of  administration  to 

the  estate  of  any  deceased  Hindu.  MuhammadHii  or 
of^^probate  and'*ad^-  Buddhist,  or  any  person  exempted  under  section  332 
BriUsh'Burma!***®  *"     ^^  ^'^^  Indian  Succession  Act,  1865,  which  before  tbi? 

Act  comes  into  force,  have  been  made  in  British 
Burma,*  shall,  whenever  such  grant  would  have  been  lawful  if  this  Act  had 
been  in  force,  be  deemed  to  have  been  made  in  accordance  with  law. 

Ihis  section  waa  intended  to  remove  all  doubt  as  to  the  validity  of  certain  grants 
of  probate  and  administration  made  in  British  Burma — See  Statement  of  Objects  and 
Reasons,  dated  the  16th  May,  1879. 

Section  24  of  the  Succession  Certificate  Act  (VII  of  1889)  provides — 

"Any  probate  or  letters  of  administration,  granted  before  the  first  day  of  April,  1S81,  by 
any  Supreme  or  High  Court  of  Judicature,  or  by  the  Court  of  a  Recorder  in  Burma,  in  any  case 
in  which  the  deceased  person  was  not  a  British  subject  within  the  meaning  of  tliat  expression 
as  used  in  the  charters  of  the  Supreme  Courts  of  Judicature  and  in  which  any  asset* 
belonging  to  him  were  at  the  time  of  his  death  within  the  local  limits  of  the  jurisdiction 
of  the  Court  shall,  for  the  purpose  of  the  recovery  of  debts,  the  protection  of  persons 
paying  debts  and  the  negociation  or  transfer  of  securities  included  in  the  estate  of  the 
deceased,  be  deemed  to  have  and  to  have  had  the  effect  which  a  grant  of  probate  or 
letters  of  administration  has  under  the  Indian  Succession  Act,  1865  : 

Provided  that  nothing  in  this  section  shall  be  construed  to  validate  any  disposal  of 
property  by  an  executor  or  administrator  which  has,  before  the  commencement  of  this  Act, 
been  declared  by  any  competent  Court  to  be  invalid." 

See  In  the  Goods  of  Kokya  Dine,  2  B.  L.  R.,  (A.  C.)  79  ;  (s.  c.)  \{)  W.  R.,  417  ;  In  the 
Goods  of  Fackeroodeen  Adam  SJia,  11  W.  R.,  413. 

As  to  Hyderabad  Assigned  Districts,  see  Gazette  of  India,  5tli  November  1881.  Part 
I,  p.  540  ante,  p.  246. 

See  also  Act  VII  of  1901. 

156.  Amendment  of  Act  XV  of  1877.  In  the  second  Schedule  to  the 
Indian  Limitation  Act,  1877,  No.  43,  after  the  figures  "321"  the  following 
shall  be  inserted,  namely — "  or  under  the  Probate  and  Administration  Act, 
1881,  section  139  or  UO." 

This  section  has  been  repealed  by  Limitation  Act  (IX  of  1908),    s.  32,  Sch.    III. 

157.  (1)  When  a  grant  of  probate  or  letters  of  administration  is 
revoked  or  annulled  under  this  Act.  the  person  to  whom  the  grant  was 
made  shall  forthwith  deliver  up  the  probate  or  letters  to  the  Court  which  made 
the  grant. 

(2)  If  such  person  wilfully  and  without  reasonable  cause  omits  so  to 
deliver  up  the  probate  or  letters,  he  shall  be  punished  with  fine  which  may 
extend  to  one  thousand  rupees,  or  with  imprisonment  of  either  description  for 
a  term  which  may  extend  to  three  months  or  with  both. 

This  section  has  been  added  by  s.  17  of  Act  VI  of  1889.  A  similar  section  (s.  333)  has 
been   added  to  the  Indian  Succession  Act   by  s.   18  of  the  same  Act. 

*  For  "British  Burma"  read  "Lower  Burma"  in  the  Burma  Code— Act  XX  of 
1886,  6-  4. 
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For  Statements  of  Objects  and  Reasons  see  Gazette  of  India,  1879,  Pt.  V, 
p.  76C,  and  for  discussions  in  Council,  see  Gazette  of  India,  1879,  Supplement, 
pp.  395-743,  also  1880,  pp.  515-556,  and  1881,  pp.  1047-67. 

The  Act  has  been  declared  in  force  under  sec.  3  of  Sclieduied  District 
Act  XIV  of  1874  in  the  following  deregulationized  Scheduled  Districts  in  the 
Chota  Nagpur  Division  :— 

Hazaribagh.  Lohardaga,  Manbhuni,  and  Pargana  Dhalbhum.  and 
Kolhan  in  the  District  of  Singbhmn,  Gazette  of  India,  1881,  Pt.  I,  p.  504. 

The  Act  added  or  substituted  the  following  sections  to  Act  X  of  1865 — 

23r)A,  241A,  2.")1,  2.53A,  2ry^\i,  2.130,  and  also  under  amendments  in  sees.  244— 24«— 254 
'i:>U  -24(1— 250—259. 


THE  DISTRICT  DELEGATES  ACT. 

No.  VI  OF  1881. 


An  Act  to  7nake  further  provision  for  the  grant  of  Probate  and  Letters  of 
Administration  in  non-contentious  cases. 

Whereas  it  is  expedient  to  make  further  provision  for  the  grant  of  pro- 

D^^o^v.1  bate    and    letters    of    administration    in    non-conten- 

Preamble.  .  t     •     i         i  i  c  n 

tions  cases  ;  it  is  hereby  enacted  as  follows  : — 

1.     This  Act  mav  be  called  "The  District  Dele- 
short  title.  gates  Act,  1881"  : 

Extent  '        ^^  extends  to  the  whole  of  British  India  ; 

and  it  shall  come  into  force  on  the  first  day  of 
Commencement.  ^^^.-^     -^^^^ 

,  Addition  of  section  2.     After   section   235   of   the    Indian  Succession 

luccessi^on  A"t^^^    °^     Act,  1865,  the  following  section  shall  be  added  :— 

"235A.     The  High  Court  may,  from  time  to  time,  appoint  such  judicial 

officers  within  anv  district  as  it  thinks  fit,  to  act  for 

Delegate   of    mstrict     t^e  District  Judge  as  Delegates,  to  grant  probate  and 

non-contenticms  cases^     letters  of     administration     in    non-contentious   cases. 

within    such  local   limits  as  it   may  from  time  to    time 
prescribe  : 

"Provided  that,  in  the  case  of  High  Courts  not  established  by  Royal 
Charter,  such  appointment  be  made  with  the  previous  sanction  of  the  Local 
Government. 

"Persons  so  appointed  shall  Vje  called  '  District  Delegates.'  " 

Addition  of  section  3.     After  section  241  of  the  said  Act,  the  follow- 

after   section     241    of      •  ,•  i,    ii    i         jj    j 

same  Act.  ing  section  shall  be  added  : — 

"241  A.     Probate  and  letters  of  administration  may.  upon  application 

Probate  and  lettejs     for  that  purpose  to  any  District  Delegate,  be    granted 

^o^.^^^^J.^^t^rt*^H^     by  him  in  any  case  in  which  there  is  no  connection,  if  it 

may     oe     },r<*.nteu     oy  ,         ■'      .    .  ,         •  n     -  i  •       jj.  j.'  j 

Delegate.  appears  by  petition  (verified  as  liereinatter  mentioned) 

that  t]ie  testator  or  intestate,  as  the  case  may  be,  at  the  time  of  death   resided 
within  the  jurisdiction  of  such  Delegate." 

Addition  to  sections  4.     To  sections  244  and  24(i  of  the  said  Act,  res- 

244^  and  246   of  same     ppptively,  the  following  woids  shall  be  added  :— 
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"and  when  the  application  is  to  a  District  Delegate  the  petition  shall 
further  state  that  the  deceased  at  the  time  of  his  death  resided  within  the 
jurisdiction  of  such  Delegate."  • 


Substitution  of  sec-  5-     For  section  251  of  the  said  Act,  the  following 

lame  Act^'"°"  ^^'  °'    section  shall  be  substituted  :- 

"251.     Caveats  against  the  grant  of  probate  or  administration  may  be 
„        ^  .       ^     lodged  with  the  District  Judge  or  a  District  Delegate  ; 

grant  of  probate  or  and  immediately  on  any  caveat  being  lodged  with  any 
administration.  District  Delegate,  he  shall  send  a  copy  thereof  to  the 

District  Judge  :  and  immediately  on  a  caveat  being  entered  with  the  District 
Judge,  a  copy  thereof  shall  be  given  to  the  District  Delegate,  if  any,  within 
v/hose  jurisdiction  it  is  alleged  the  deceased  resided  at  the  time  of  his  death, 
and  to  an}^  other  Judge  or  District  Delegate  to  whom  it  may  appear  to  the 
District  Judge  expedient  to  transmit  the  same." 

6.     Tn  section  253  of  the  said  Act,  after  the  word  'Judge'  the  words  'or 

officer'  and  after  the  word  'made'  the  words  'or    notice 

^'"253'lTlaml Act""""     has  been  given  of  its  entry  with  some  other   Delegate,' 

shall  be  inserted. 

Addition  of  sections  7.     After  section  253  of  the  said  Act,  the  follow- 

sime  A^ft*"""''  ^^^  °^    ing  sections  shall  be  added  :— 

"253A.     A  District  Delegate  shall  not  grant  probate  or  letters  of  admin- 
District  D  e  1  e  g  ate     iftration  in  any  case  in  which  there  is   contention  as 

probate^°of  '^adminis*     ^^  ^^^  grant,  or  in  which  it  otberwivSe  appears  to  him 

tration.  that   probate   or  letters  of  administration  ought  not 

to  be  granted  in  his  Court. 

'''ExplaPMtion. — By  'contention'  is  understood  the  appearance  of  anyone 
in  person,  or  by  his  recognized  agent,  or  by  a  pleader  duly  appointed  to  act 
on  his  behalf,  to  oppose  the  proceeding. 

"253B.     In  every  case  in  which  there  is  no  contention,  but  it   appears 
Power  to  transmit     ^^  ^'^^^  District  Delegate  doubtful  whether  the   probate 

statement  to  District  or  letters  of  administration  should  or  should  not  be 
Judge     in      doubtful  .     ■,  ■,  ..  ■•  i.-j.-!. 

cases  where  no  conten-  granted,  or  when  any  question  arises  in  reJation  to  the 
*^°'^'  grant,  or  application  for  the  grant,  of  any  probate  or 

lettersof  administration,  the  District  Delegate  may,  if  he  thinks  proper,  trans- 
mit a  statement  of  the  matter  in  question  to  the  District  Judge,  who  may 
direct  the  District  Delegate  to  proceed  in  the  matter  of  the  application, 
according  to  such  instructions  as  to  the  Judge  may  seem  necessary,  or  may 
forbid  any  further  proceeding  by  the  District  Delegate  in  relation  to  the 
matter  of  such  application,  leaving  the  party  applying  for  the  grant  in 
question  to  make  application  to  the  Judge. 

"253C.  Tn  every  case  in  which  there  is  contention,  or  the  District  Del- 
Procedure  where  egate  is  of  opinion  that  the  probate  or  letters  of  admin- 
DiltHc^t''*D iTe  g  a  t°e  i^^ration  should  be  refused  in  his  Court,  the  petition, 
thinks  probate  or  with  any  documents  that  may  have  been  filed  there- 
tion  should  be  refused  with,  shall  be  returned  to  the  person  by  whom  the 
in  his  coiirt.  application  was  made,  in  order  that  the  same  may  be 
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presented  to  the  District  Judge;  unless  the  Dietrict  Delegate  thinks  it  neces- 
sary, for  the  purposes  of  justice,  to  impound  the  same,  which  he  is  hereby 
authorized  to  do  ;  and  in  that  case  the  same  shall  be  sent  by  him  to  the  Dis* 
trict  Judge." 

8.  In  the  said  Act,  sections  254  and  255,  respectively,  after  the  words 

*-^     ^~.     *  ^*  'I-  Judge  of  the  District  o!  ,'  the  words 

Amendraent  of  sec       t  /       t-v  T  •        i   <•  .  •  ^  i 

tions  254,  255  and  308       (or  Delegate  appointed  tor  grantmg  probate  or  letters 

of  same    ct.  ^^  administration  in  {here   insert  the  limits  of  ihe  Dele- 

gate's Jurisdiction)  )*;  and  in  section  308,  after  the  words  '  District  Judge  by 
whom'  the  words  'or  by  whose  District  Delegate'  shall  be  inserted. 

9.  In  the  said  Act,  sections  246,  250,  255  and  259,  after  the  words  'Dis- 
introduction  of  the     trict  Judge,'  and  in  section  250  and  section  254  (when 

Deieglte'°m  °SSin  i^.^rst  occurs)  after  the  word  'Judge,'  the  words  'or 
sections  of  same  Act.      District  Delegate'   shall  be  inserted  respectivelv. 
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The  primary  object  of  this  Bill  was  to  amend  the  Administrator - 
General's  Act  (II  of  1874)  and  for  Statement  of  Objects  and  Reason?,  see  Gazette 
of  India,  1880,  Pt.  V,  p.  201.  For  proceedings  in  Council,  see  Gazette  of 
India,  1880,  Supplement,  pp.  1151 — 1207.  The  Act  has  been  declared  in 
force  under  section  3  (a'S  of  Act  XIV  of  1874  in  the  following  deregula- 
tionized  Districts  in  the  Chota  Nagpur  Division. 

Hazaribagh,  Lohardaga,  Manbhura,  Pargana  Dhalbhum  and  the  Koihan 
in  the  District  of  Singbhum.--(ra:e«e  of  India,  1881,   Pt.  I,  p.  504. 


ri> 


rflE  ADMINISTRATOR-GENERAL'S  ACT,  1881. 

No.  IX  OF  1S81. 


An  Act  to  amend  the  Admlnistrator-Genemrs  Act,  1874. 

Where.a.s  Hindus,  Muliainmadaii'!,  and  Br.ddlnsts  are  exemptod  from 
the  operation  of  certain  provisions  of  the  Admini.-s- 
trator-General's  Act,  1874,  but  are  subject  to  the  oper- 
ation of  certain  other  provisions  of  the  said  Act,  and  it  is  expedient  that 
Parsis  should  be  exempted  from,  and  be  subject  to.  the  operation  of  the  said 
Aot  to  the  same  extent  as  Hindus.  Muhammadans  and  Buddhists  ;  andwhere- 
as  it  IS  expedient  to  amend  the  said  Act  in  other  particulars  hereinafter  ap- 
pearing ;  It  is  hereby  enacted  as  follows  : — 

„.     ^  ^.  ,  1.     This  Act  mav  be  called  "  The  Administrator- 

short  title.  ^,  ,,       A    J.     100  1     •'•> 

General  s  Act,  1881  : 
Commencement.  and  shall  come  into  force  at  once. 

2.      In  sections  16,  17,  18,  and  64  respectively,  of  the  said  Act,  between 
the  word   '  Muhammadan'    and    the    words    'or    Bud- 
tions  16,  17,  18  and  64     dhist,'    wherever  thev  occur,   the  word   '  Parsi'  .shall 
ot  Act  No.  II  Of  1874         be  inserted. 

New  section  inser-  3.     After  section  tweutv-three  of  the  same  Act, 

tedafter  section  23 of     ^^^^  following  section  shall  be  inseited. 

"28A.     Probate  or  letters  of  administration  granted  bv  the  High  Court 

TP«>  »  ^  «„«i,ot^  ^f  at  Calcutta.  Madras  or  Bombav  to  the  Administrator- 
Effect  of  probate  of  ,  r  i  t^  i  <■  t^  i  ut  i  n 
letters  granted  to  Ad-  Ueneral  ot  the  Presidency  oi  Bengal,  Madras  or  Bom- 
min  s  ra  or-  enera  .  Xy^y^  as  the  case  may  be,  shall  have  effect  over  all  the 
property  and  estate,  moveable  or  immoveable,  of  the  deceased  throughout 
such  Presidency,  and  shall  be  conclusive  as  to  the  representative  title  against 
all  debtors  of  the  deceased,  and  all  the  persons  holding  property  which 
belongs  to  him,  and  shall  afford  full  indemnity  to  all  debtors  paying  their 
debts,  and  all  persons  delivering  up  such  property,  to  such  Administrator- 
General  :  Provided  that  the  High  Court  may  direct,  by  its  grant,  that  such  pro- 
bate or  letters  of  administration  shall  have  like  effect  throughout  either  or 
both  of  the  other  Presidencies. 

"  Whenever  a  grant  of  probate  or  letters  of  administration  is  made  by 
the  High  Court  to  the  Administrator-General,  with  such  effect  as  last  afore- 
said, the  Registrar  of  such  Court  shall  send  to  each  of  the  other  two  High 
Courts  a  certificate  that  such  grant  has  been  made,  and  such  certificate  shall 
be  filed  by  the  Court  receiving  the  same." 


i 
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New  section  substitu-  4.     For  section  twenty-eight  of  the  same  Act  the 

tlme°''  ^^"*°"  ^'^  °^     following  section  shall  be  substituted  :— 

"  28.  When  the  Administrator-General  has  given  such  notices  as  would 
have  been  given  by  the  High  Court  in  an  administra- 
Distri  utiono  asse  s-  ^ion-suit,  for  creditors  and  others  to  send  in  to  him 
their  claims  against  the  estate  of  the  deceased,  he  shall,  at  the  expiration  of 
the  time  therein  named  for  sending  in  claims,  be  at  liberty  to  distribute  the 
assets  or  any  part  thereof  in  discharge  of  such  lawful  claims  as  he  knows  of, 
and  shall  not  be  liable  for  the  assets  so  distributed  to  any  person  of  whose 
claim  he  had  not  notice  at  the  time  of  such  distribution  ;  and  no  notice  of 
any  claim  shall  affect  him  unless  proceedings  to  enforce  such  claim  are  com- 
menced within  one  month  after  the  giving  of  such  notice  and  prosecuted 
without  unreasonable  delay. 

"  Nothing  herein  contained  shall  prejudice  the  right  of  any  creditor  or 
other  claimant  to  follow  the  assets  or  any  part  thereof  in  the  hands  of  the  per- 
sons who  may  have  received  the  same  respectively. 

5.     In  section  thirty-six  of  the  same  Act,  the  icords  'not  being  a  Hindu, 

Muhatnmadan  or  Buddhist,  or  exempted  under  the  In- 

u^s36Tnd37ofsame!     ^^^*^  Succession  Act,   1865,  section  three    hundred  and 

thirty-tivo,  from  the  operation  of  that  Act '  shall  be  re- 
pealed ;  and  in  section  thirty-seven  of  the  same  Act,  after  the  words  ''effects  of 
the  deceased,'  the  following  shall  be  inserted,  namely  : — 'and  such  deceased  was 
not  a  Hindu,  Muhammadan,  Parsi  or  Buddhist,  or  exempted  under  the  Indian 
Succession  Act,  1865,  section  three-hundred  and  thirty-livo,  from  the  operation 
of  that  Act.' 

This  section  has  been  repealed  by  s.  11  of  Act   II  of    1890  and  Act  XII  of  1891,  Sched. 
I,  Parti. 

6.     In  section  thirty-eight  of  the  same  Act,  for  the  words  'such  certi- 
ficate '  the  words   '  certificate  under  section  thirty-six 
'^tion 38^o°same®*^'       ^''  thirty-seven  '  shall  be  substituted  ;  [and  the  words 

'  which  oath  or  affirmation  the  Administrator -General  is 
hereby  authorized  to  administer  or  tal<e  '  shall  be  repealed. 1 

The   portion   of   this  section  in  italics  has  been  repealed  by  Act  XII  of  1891,  Sched. 
I,  Part  I. 

New   section   inser-  7.     After  section  fifty-five  of  the  same  Act,  the 

slme"^""  ^®''"°''^^  °^     following  section  shall  be  inserted  :— 

"  55A.     Notwithstanding  anything  hereinbefore  contained,  an  Adminis- 
trator-General  of  a  Presidency   obtaining  probate   or 
sets  collected  beyond     letters  of  administration  operating  in  another  Presi- 
Presidency.  dency  shall  be  entitled  to  the  same   rate  of  commis- 

sion in  respect  of  the  collection  and  distribution  of  assets  collected  in  such 
Presidency  as  the  Administrator-General  of  such  Presidency  would  have 
been  entitled  to,  if  such  assets  had  been  collected  and  distributed  by  him, 
and  to  no  higher  rate." 

New  section    inser-  8-     Before    section   sixty-one    of   the   same   Act, 

of^aml!""^  ^^''"°"  ^^     the  following  section  shall  be  inserted  :— 
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"60A.     The  Administratoi-Gleneral  may,  whenever  he  desires,  for  the 

purposes  of  this  Act,  to  satisfy  himself  regarding  anv 
Power  to  examine  on       .„^„j-,v^    ^t   t     t.  •  i.i.  en         .- 

oath.  question   ot  tact,   examme  upon   oath  or  atnrmation 

(which  he  is  hereby  authorized  to  administer  or  take) 

any  person  who  is  willing  to  be  so  examined  by  him  regarding  such  question." 

9.     Nothing  herein  contained  shall  affect  any  probate,  letters  of  adminis- 
Savins  of  letters     tration,  or  certificate  granted  or  vested  under  the  said 
re^dy  granted**^^^    *       Act  before  the  passing  of  this  Act. 


PREFACE  TO  ACT  VI  of  1889. 


Act  VI  of  1889  (Probate  and  Administration  Act.) — The  primary  object 
of  the  bill  was  to  give  native  executors  and  administrators  in  India  the  same 
power  to  deal  with  estates  as  were  vested  in  Executors  and  Administrators  in 
England.  It  was,  however,  deemed  desirable  in  India  to  obtain  the  consent 
of  the  Court  before  the  property  of  the  deceased  was  dealt  with.  The  bill 
also  contained  provisions  to  enforce  more  strictly  the  filing  of  inventories  and 
accounts,  and  to  augment  the  powers  of  the  Court  in  dealing  with  cases  of 
neglect  and  failure  in  this  respect. 

The  bill  was  fully  discussed  on  8th  March  1889  when  it  was  passed.  It 
amended  the  Act  of  1881  in  the  following  respects  : — 

1.  The  5th  explanation  to  section  50  was  added. 

2.  Section  76  was  amended  by  inserting  the  words  "he  having,"  to 
etc.,  the  word  "  appoint"  instead  of  the  original  words. 

3.  A  similar  amendment  was  made  in  section  77. 

4.  Section  90  as  it  now  stands  was  substituted  for  the  corresponding 
original  section. 

5.  Section  98  as  it  now  stands  was  substituted  for  the  corresponding 
original  section. 

6.  In  section  99  the  words  "a  grant  has  been  made"  were  inserted  in 
lieu  of  "it  is  sought  to  obtain  a  grant"  and  the  word  "administrator" 
for  "the  person  applying  for  administration." 

7.  Section  157  dealing  with  the  question  of  the  surrender  of  revoked 
grants  was  added. 

The  bill  also  amended  Act  X  of  1865  by  inserting  5  clauses  to  section  234 
and  by  amending  sections  244,  254,  255,  256  and  by  substituting  a  new  section 
for  277  and  also  amending  sections  277  A.  and  283  and  adding  section  333. 

The  Act  also  amended  the  Court  Fees  Act  of  1870. 

For  Statement  of  Objects  and  Reasons,  see  Gazette  of  India,  1888,  Pt.  V, 
p.  53.  For  Report  of  Select  Committee,  see  Gazette  of  India,  1889,  Pt.  IX, 
p.  39,  and  for  proceedings  in  Council  see  (rase^^e  o/ /nc?^a,  1888,  Pt.  VI,  pp.  90 
and  136,  and  Gazette  of  India,  1889,  pp.  20—15. 

The  whole  Act  except  section  21  has  been  declared  in  force  in  Upper 
Burma  by  Act  XIII  of  1898  (except  Shan  States). 
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Also  been  declared  in  force  in  Sontbal  Parganas  under  section  3  of  Sonthal 
Parganas  Settlement  Regulation  III  of  1872  as  amended  by  Eoyulation  J II  of 

1880. 

Also  in  force  in  British  Baluchistan,  see  British  Baluchistan  Regulation  I 
of  1890.  "" 


THE  PROBATE  and  ADMINISTRATION  ACT,  1889. 

No.  VI  OF  1889. 


Passed  by  the  Governor-General  of  India  in  Council. 
{Received  the  assent  of  the  Governor-General  on  the  Sth  March  1889.) 


An  Act  to  amend  the  Indian  Succession  Act,  1865,  the  Probate  and  Administra- 
lion  Act,  1881,  the  Court-fees  Act,  1870,  and  the  Indian  Stamp  Act,  1879, 
and  to  make  provision  with  respect  to  certain  other  matters. 

Whereas  it  is  expedient  to  amend  the  Indian  Succession  Act,  1865,  the 
Probate  and  Administration  Act,  1881,  the  Court-fees  Act,  1870,  and  the 
Indian  Stamp  Act,  1879,  and  to  make  provision  with  respect  to  certain  other 
matters  ;  It  is  hereby  enacted  as  follows  : — 

1.  (1)  This  Act  may  be  called  the  Probate  and  Administration  Act, 

1889. 

(2)  It  is  applied  to  the  whole  of  British  India  (inclusive  of  Upper  Burma 
except  the  Slian  States)  ;  and 

{d)  It  shall  come  into  force  at  once. 

Indian  Succession  Act,  1865, 

2.  After  theT4th  clause  of  the  explanation  to  section  234  of  the  Indian 
Succession  Act,  1865,  the  following  shall  be  added,  namely  : — 

' '  5th,  that  the  person  to  whom  the  grant  was  made  has  wilfully  and  with- 
out reasonable  cause  omitted  to  exhibit  an  inventory  or  account  in  accordance 
with  the  provisions  of  part  XXXIV  of  this  Act  or  has  exhibited  under  that 
Part  an  inventory  or  account  which  is  untrue  in  a  material  respect." 

3.  In  section  244  of  the  same  Act,  for  the  words  ' '  and  that  the 
petitioner  is  the  executor  there  named,"  the  following  shall  be  substituted, 
namely  : — 

"the  amount  of  assets  which  are  likely  to  come  to  the  petitioner's 
hands,  and 

' '  that  the  petitioner  is  the  executor  named  in  the  will.' ' 

4.  For  the  last  forty-two  words  of  section  254  of  the  same  Act  the 
following  shall  be  substituted,  namely  : — 

H,  SA  33 
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"  he  having  undertaken  to  administer  the  same,  and  to  make  a  lull  and 
true  inventory  of  the  said  property  and  credits  and  exhibit  the  same  in  this 
Conrt  within  six  months  from  the  date  of  this  grant  or  within  such  further  time 
as  the  Court  may  from  time  to  time  appoint,  and  also  to  render  to  this  Court  a 
true  account  oi  tlie  said  property  and  credits  witliin  one  year  from  the  same 
date  or  within  such  farther  time  as  the  Court  may  from  time  to  time  appoint." 

5.  For  tlie  last  forty-five  words  of  section  255  of  the  .same  Act  the 
following  shall  be  substituted,  namely  :; — 

"he  having  undertaken  to  administer  the  same,  and  to  make  a  full  and 
true  inventory  of  the  said  property  and  credits  and  exhibit  the  same  in  this 
Court  within  six  months  from  the  date  of  this  grant,  or  within  such  further 
time  as  the  Court  may  from  time  to  time  appoint,  and  also  to  render  to  this 
Court  a  true  account  of  the  said  property  and  credits  wit'nin  one  year  from  the 
same  date  or  within  such  further  time  as  the  Court  may  from  time  to  time 
appoint." 

6.  In  section  256  of  the  same  Act.  for  the  words  "  Every  person  to  whom 
any  grant  of  administration  shall  be  committed  "  the  words  "Every  person 
to  whom  any  grant  of  letters  of  administration  is  committed ' '  shall  be 
substituted. 

7.  For  section  277  of  the  sanfie  Act  the  following  shall  be  substituted, 
namely  : — 

"277.  (1)  An  executor  or  administrator  shall,  within  six  months  from 
the  grant  of  probate  or  letters  of  administration,  or  within  such  further  time 
as  the  Court  which  granted  the  probate  or  letters  may  from  time  to  time 
appoint,  exhibit  in  that  Court  an  inventory  containing  a  full  and  true  estimate 
of  all  the  property  in  possession,  and  all  the  credits,  and  also  all  the  debts 
owing  by  any  person  to  which  the  executor  or  administrator  is  entitled  in 
that  character,  and  shall  in  like  manner,  within  one  year  from  the  grant  or, 
within  such  further  time  as  the  said  Court  may  from  time  to  time  appoint, 
exhibit  an  account  of  the  estate,  showing  the  assets  which  have  come  to  his 
hands  and  the  manner  in  which  they  have  been  applied  or  disposed  of. 

"  (2)  The  High  Court  may  from  time  to  time  prescribe  the  form  in  which 
an  inventory  or  account  under  this  section  is  to  he  exhibited. 

"  (3)  If  an  executor  or  administrator  on  being  required  by  the  Court  to 
exhibit  an  inventory  or  account  under  this  section,  intentionally  omits  to 
comply  with  the  requisition,  he  shall  be  deemed  to  have  committed  an 
offence  under  section  176  of  the  Indian  Penal  Code. 

"  (4)  The  exhibition  of  an  intentionally  false  inventory  or  account  under 
this  section  shall  be  deemed  to  be  an  offence  under  section  193  of  that  Code." 

8.  In  section  277 A  of  the  same  Act,  for  the  words  ''  it  is  sought  to  obtain 
a  grant,"  the  words  "  a  grant  has  been  made,"  and  for  the  words  and  figures 
"the  person  applying  for  administration  after  the  first  day  of  April,  1875," 
the  word  ."  administrator  "  shall  be  substituted. 

9.  (1)  In  section  283  of  the  same  Act,  for  the  words  "  the  country  in 
which  he  was  domiciled,"  the  words  "  British  India"  .shall  be  substituted. 
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(2)  The  iUustration  to  the  same  section  is  hereby  repealed. 
[Sub-section  2  of  this  section  has  been  repealed  by  Act  XII  of  1891,  Sched.  I,  Part  1.1 

10.  To  the  same  Act  the  following  shall  be  added,  namely : 

"333.  (1)  When  a  grant  of  probate  or  letters  of  administration  is 
revoked  or  annulled  under  this  Act,  the  person  to  whom  the  grant  was  made 
shall  forthwith  deliver  up  the  probate  or  letters  to  the  Court  which  made  the 
grant. 

"(2)  If  such  person  wilfully  and  without  reasonable  cause  omits  so  to 
deliver  up  the  probate  or  letters,  he  shall  be  punished  with  fine  which  may 
extend  to  one  thousand  rupees,  or  with  imprisonment  of  either  description  for 
a  term  which  may  extend  to  three  months,  or  with  both." 

Probate  and  Administration  Act,  1881. 

11.  After  the  4th  clause  of  the  explanation  to  section  50  of  the  Probate 
and  Administration  Act,  1881,  the  following  shall  be  added,  namely  : — 

"5th,  that  the  person  to  whom  the  grant  was  made  has  wilfully  and 
without  reasonable  cause  omitted  to  exhibit  an  inventory  or  account  in  accord- 
ance with  the  provisions  of  Chapter  VII  of  this  Act,  or  has  exhibited  under 
that  Chapter  an  inventory  or  account  which  is  untrue  in  a  material  respect." 

12.  For  the  portion  of  section  70  of  the  same  Act  beginning  with  the 
words  "  he  having  undertaken  to  administer  the  same  "  and  endino-  with  the 
words  "within  one  year  from  the  same  date,"  the  following  shall  be  substi- 
tuted, namely  : — 

"  he  having  undertaken  to  administer  the  same  and  to  make  a  fall  and 
trae  inventory  of  the  said  property  and  credits  and  exhibit  the  same  in  this 
Court  within  six  months  from  the  date  of  this  grant,  or  within  such  further 
time  as  the  Court  mav  from  time  to  time  appoint,  and  also  to  render  to  this 
Court  a  true  account  of  the  said  property  and  credits  wiihin  one  year  from  the 
same  date  or  within  such  further  time  as  the  Court  may  from  time  to  time 
appoint. 

13-  For  the  portion  of  section  77  of  the  same  Act  beginning  with  the 
word**  "  he  having  undertaken  to  administer  the  same"  and  endins  with  the 
words  "within  one  year  from  the  same  date,"  the  following  shall  be  substi- 
tuted, namely  : — 

"  ho  having  undertaken  to  administer  the  same,  and  to  make  a  full  and 
true  inventory  of  the  said  property  and  credits  and  exhibits  the  same  in  this 
Court  within  six  months  from  the  date  of  this  grant,  or  within  such  further 
time  as  the  Court  may  fi'om  time  to  time  appoint,  and  also  to  render  to  this 
Court  a  true  account  of  the  said  property  and  credits  within  one  year  from 
the  same  date  or  within  such  further  time  as  the  Court  may  from  time  to  time 
appoint." 

14.  For  section  90  of  the  same  xk.ct  the  following  shall  be  substituted, 
namely  : — 

"90.  (1)  An  executor  or  administrator  has,  subject  to  the  provisions 
of  this  section,  power  to  dispose,  as  he  thinks  fit,  of  the  property  for  the  time 
being  vested  in  him  under  section  4. 
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"(2)  The  power  of  an  executor  to  dispose  of  immoveable  property  so 
vested  in  him  is  subject  to  any  restriction  which  may  be  imposed  in  this  behalf 
by  the  will  appointing  him,  unless  probate  has  been  granted  to  him,  and  the 
Court  which  granted  the  probate  permits  him  by  an  ofder  in  writing,  notwith- 
standing the  restriction,  to  dispose  of  any  immoveable  property  specified  in 
the  order  in  a  manner  permitted  by  the  order. 

"  (3)  An  administrator  may  not,  without  the  previous  permission  of  the 
Court  by  which  the  letters  of  administration  were  granted, — 

(a)  mortgage,  charge  or  transfer  by  sale,  gift,  exchange  or  otherwise 
any  immoveable  property  for  the  time  being  vested  in  him  under  section  4,  or 

(6)  lease  any  such  property  for  a  term  exceeding  five  years. 

"(4)  A  disposal  of  property  by  an  executor  or  administrator  in  contra- 
vention of  sub-section  (2)  or  sub-section  (3),  as  the  case  may  be.  is  voidable 
at  the  instance  of  any  other  person  interested  in  the  property. 

"  (5)  Before  any  probate  or  letters  of  administration  is  or  are  granted 
under  this  Act  there  shall  be  endorsed  thereon  or  annexed  thereto  a  copy 
of  sub-sections  (1),  (2),  and  (4),  or  of  sub-sections  (1),  (3)  and  (4),  as  the  case 
may  be. 

"  (6)  A  probate  or  letters  of  administration  shall  not  be  rendered  invalid 
by  reason  of  the  endorsement  or  annexure  required  by  the  last  foregoing 
sub-sections  not  having  been  made  thereon  or  attached  thereto,  nor  shall  the 
absence  of  such  an  endorsement  or  annexure  authorise  an  executor  or 
administrator  to  act  otherwise  than  in  accordance  with  the  provisions  of 
this  section." 

15.  For  section  98  of  the  same  Act  the  following  shall  be  substituted^ 
namely  : — 

"98.  (1)  An  executor  or  administrator  shall,  within  six  months  from 
the  grant  of  probate  or  letters  of  administration,  or  within  such  further  time 
as  the  Court  which  granted  the  probate  or  letters  may  from  time  to  time 
appoint,  exhibit  in  that  Court  an  inventory  containing  a  full  and  true 
estimate  of  all  the  property  in  possession,  and  all  the  credits,  and  also  all  the 
debts  owing  by  any  person  to  which  the  executor  or  administrator  is  entitled 
in  that  character,  and  shall  in  like  manner,  withjn  one  year  from  the  grant  or 
within  such  further  time  as  the  said  Court  may  from  time  to  time  appoint, 
exhibit  an  account  of  the  estate,  showing  the  assets  which  have  come  to  his 
hands  and  the  maimer  in  which  they  have  been  applied  or  disposed  of. 

"  (2)  The  High  Court  may  from  time  to  time  prescribe  the  form  in  which 
an  inventory  or  account  under  this  section  is  to  be  exhibited. 

"  (3)  If  an  executor  or  administrator,  on  being  required  by  the  Court  to 
exhibit  an  inventory  or  account  under  this  section,  intentionally  omits  to 
comply  with  the  requisition,  he  shall  be  deemed  to  have  committed  an 
ofTence  under  section  176  of  the  Indian  Penal  Code. 

' '  (4)  The  exhibition  of  an  intentionally  false  inventory  or  account  under 
this  section  shall  be  deemed  to  be  an  offence  under  section  193  of  that  Code.'* 

16.  In  section  99  of  the  same  Act,  for  the  words  "it  is  sought  to 
obtain  a  grant  "  the  words  "a  grant  has  been  made,"   and  for  the  words 
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*'  the  person  applying  for  administration"  the  word  "  administrator,"  shall 
be  substituted. 

17.  To  the  same  Act  the  following  shall  be  added,  namely  : — 

"  157.  (1)  When  a  grant  of  probate  or  letters  of  administration  i-* 
revoked  or  annulled  under  this  Act,  the  person  to  whom  the  grant  was  made 
shall  forthwith  deliver  up  the  probate  or  letters  to  the  Court  which  made 
the  grant. 

"  (2)  If  such  person  wilfully  and  without  sufficient  cause  so  deliver 
up  the  probate  or  letters,  he  shall  be  punished  with  fine  which  may  extend  to 
one  thousand  rupees,  or  with  imprisonment  which  may  extend  to  three 
months,  or  with  both." 

Court-foes  Act,  1870,  and  Indian  Stamp  Act,  1879. 

18.  (1)  Article  16  {Administration-bond)  of  the  second  schedule  to  the 
Court -fees  Act,  1870,  is  hereby  repealed. 

[This  sub-section  has  been  repealed  by  Act  XII  of   1881,  Sched.  I,  Part  I.] 

(2)  In  article  6  of  the  second  schedule  to  the  Court-fees  Act,  1870,  for 
the  words  "'  Bail-bond  or  other  instrument  of  obligation  not  otherwise  pro- 
vided for  by  this  Act,  when  given  by  the  direction  of  any  Court  or  executive 
authority  "  the  following  words  shall  be  substituted,  namely  : — 

"  Bail  bond  or  other  instrument  of  obligation  given  in  pursuance  of  an 
order  made  by  a  Court  or  Magistrate  under  any  section  of  the  Code  of  Criminal 
Procedure,  1882^  or  the  Code  of  Civil  Procedure." 

(3)  In  article  2  of  the  first  schedule  to  the  Indian  Stamp  Act,  after  the 
words  "  Administration-bond,"  the  following  shall  be  added,  namelv  :  — 

"  including  a  bond  given  under  section  256  of  the  Indian  Succession  Act. 
1865,  section  6  of  the  Government  Savings  Banks  Act,  1873,  section  78  of  the 
Probate  and  Administration  Act,  1881,  or  section  9  or  section  10  of  the 
Succession  Certificate  .\ct,  1889." 

(4)  In  article  13  of  the  first  schedule  to  the  Indian  Stamp  Act,  1879, 
after  the  words  "not  otherwise  provided  for  by  this  Act,"  there  shall  be 
added  the  words  "  or  by  the  Court-fees  Act,  1870." 

Miscellaneous. 

19.  Notwithstanding  anything  in  section  90  of  the  Probate  and  Ad- 
ministration Act,  1881,  a  disposal  of  property  by  an  executor  or  administrator 
who  was  appointed  before  the  commencement  of  this  Act,  and  to  whom  the 
provisions  of  that  section  were  applicable,  shall  not  be  void  by  reason  only 
that  the  consent  of  the  Court  to  the  disposal  of  the  property  was  not  obtained, 

20.  (1)  Any  penalty  or  forfeiture  under  section  19G  or  section  19H 
of  the  Court-fees  Act,  1870,  may.  on  the  certificate  of  the  Chief  Controlling 
Revenue-authority,  be  recovered  from  the  executor  or  administrator  as  if  it 
were  an  arrear  of  land- revenue  by  any  Collector  in  any  part  of  British  India. 

(2)  The  Chief  Controlling  revenue- authority  may  remit  the  whole  or 
any  such  penalty  or  forfeiture,  or  anv  further  penalty  payable  under  section 
19iE  of  the  said  Act. 
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[21.     The  followinfj  portion  of  section  7,  clause  ?}  of  the  Act  of  the  LieiUe-   , 
nant-Governor  of   Bengal  in   Council,    No.    VI f  of   1883,  entitled   the   Public 
Demands  Recovery  Act,  1880,  namely  :— 

"  Of  in  the  following  sections  and  portions  of  the  folloi.vinq  Act  passed  hy 
the  Governor-General  in  Council,  that  is  to  say,  in  Act  VII  of  1870,  '  the  Court- 
fees  Act./  sections  19(t,  19/f,"  is  hereby  repealed.] 

[This  section  has  been  repealed  by  Act  XII  of  1891,  Sched.  I,  Part  1.1 


« . 


PREFACE  TO  ACT  VII  OF  1889. 


Act  VII  of  1889  (Succession  Certificate  Act). —  The  law  upon  this  subject 
at  the  time  this  Act  was  passed  was  contained  in  Act  XXVII  of  1860. 
Such  Act  did  not  provide  for  a  stamp-duty  or  for  the  entry  in  the  certificate 
of  the  debts  to  be  collected.  It  had  transpired  that  advantage  had  been 
taken  by  certificate-holders  under  that  Act  of  realizing  debts  and  not  certify- 
ing same  to  the  Court.  Section  2  of  the  Act  also  enabled  a  peison  not 
holding  a  certificate*  to  recover  a  debt  in  Court,  if  the  Court  were  satisfied 
that  payment  of  the  debt  was  withheld  from  fraudulent  and  vexatious 
motives.  This  Act  provided  that  every  application  must  set  forth  the  debts 
and  securities  in  respect  of  which  the  certificates  was  applied  for  and  the 
application  was  to  be  accompanied  by  the  deposit  of  the  proper  fee. 

Protection  was  also  afforded  to    debtors. 

The  principal  feature  of  the  bill  is  that  it  limits  the  power  of  the  certifi- 
cate-holder as  regards  the  collection  of  debts  and  securities  of  a  deceased 
person  to  those  debts  and  securities  which  are  specified  in  the  certificate. 

In  Bombay  the  cases  were  governed  by  Regulation  VIII  of  1827,  which 
owing  to  protests  was  left  unrepealed,  though  it  was  modified  in  certain  res- 
pects. The  entire  Act  XXVII  of  1860  was  repealed,  but  by  section  2  nothing 
is  to  affect  any  certificate  granted  under  the  said  Act  before  the  commence- 
ment of  this  Act. 

The  Act  was  passed  for  the  purpose  of  facilitating  the  collection  of 
debts  on  succession  and  offered  protection  to  parties  paying  debts  to  the 
representative  of  deceased  person. 

This  Act  is  at  present  in  force  as  framed  extends  thj-oughout  British 
India.  It  has  also  been  declared  in  force  in  Upper  Burma  (excepting  the 
Shan  States)  by  Burma  Laws  Act  (XIII  of  1898). 

It  is  also  in  force  in  l^ritish  Baluchistan  by  Regulation  1  of  1890  (Balu- 
chistan Code,  Edition  189<i,  page  69),  as  well  as  in  the  Sonthal  Pergunnahs 
Settlement  Regulation  III  of  1877  (Bengal  Code,  Edition  1889,  page  597). 

Also  in  Angul  and  the  Khondmals  Regulation  1  of  1894,  section  3. 

The  words  "  inclusive  of  Upper  Burma  except  Shan  States,"  which  ori- 
ginally stood  in  section  1,  clause  3.  were  lepealed  by  5th  Schedule  to  Burma 
Laws  Act  (XIII  of  1898). 

By  Act  VII  of  1901,  section  5,  nothing  coniained  in  section  1.  sub-section 
4  of  this  Act  shall  be  deemed  to  prevent  the  grant  of  a  certificate  to  any 
person  claiming  to  be  entitled  to  the  effects  of  a  deceased  Native  Christian. 

The  statement  of  objects  and  reasons  will  be  found  published  in  the 
Gazette  of  India  of  1888,  Part  V,  page  60.  Shortly  put,  the  object  was  to  re- 
enact  Act  XXVII  of  I860,  and  to  enable  people  to  take  out  certificates  in 
lespect  of  estates  in  order  to  enforce  recovery  of  debts  due  to  the   estate. 
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THE  SUCCESSION  CERTIFICATE  ACT,  1889. 

No.  VII  OF  1889.* 


Passed  by  the  Governor-General  of  India  in  Council. 
{Received  the  assent  of  the  Governor-General  on  the  8th  March,  1880.) 


An  Act  to  facilitate  the  collection  of  debts  on  successions  and   afford   protection 
^  to  parties  paying  debts  to  the  representatives  of  deceased  persons. 

Whereas  it  is  expedient  to  facilitate  the  collection  ot  debts  on  succession.^ 
and  afford  protection  to  parties  paying  debts  to  the  represent «itives  of  decea.ied 
persons  ;  It  is  Iierebv  enacted  as  follows  : — 


1.  (1)  This  Act  may  be  called  the  Succession  Certificate  Act,  1880. 

(2)  It  shall  come  into  force  on  the  1st  day  of  May,  1889  :  and 

(3)  It  pxtends  to  the  whole  of  British  India  (inclusive  of  Upper  Burma, 
except  the  Shan  States)  ; 

(4)  But  a  certificate  shall  not  be  granted  thereunder  with  respect  to  any 
debt  or  security  to  which  a  right  can  be  established  by  probate  or  letters  of 
administration  under  the  Indian  Succession  Act,  188r>,  or  by  probate  of  a  will 
to  which  Hindu  Wills  Act,  1870.  applies,  or  by  letters  of  administration  with 
a  copy  of  such  a  will  annexed. 

2.  (1)  The  enactments  specified  in  the  first  schedule  are  repealed  to  the 
extent  mentioned  in  the  third  column  'thereof. 

(2)  But  nothing  in  this  Act  shall  affect  any  certificate  granted  before  the 
commencement  of  this  Act  under  Act  XXVII  of  1860  or  any  enactment 
repealed  by  that  Act. 

(3)  Any  enactment  except  this  Act  and  section  152  of  the  Probate  and 
Administration  Act,  1^81,  or  any  document,  referring  to  any  enactment 
repealed  by  this  Act  shall,  so  far  as  may  be,  be  construed  to  refer  to  this  Act 
or  to  tlie  corresponding  portion  thereof. 

3.  (n  this  Act,  unless  there  is  something  repugnant  in  the  subject  or 
context. — 

"  (1)  District  Court,"'  subject  to  the  other  provisions  of  this  Act  and  to 
the  provisions  of  proviso  (b)  to  section  23  of  the  Punjab  Courts  Act,  1884,  and 

*  Declared  in  force  in  British  Baluchistan, — Reg.  I  of  1890,  8.  3; 
and  in  Aneul  and  Khandnials — Reg.  I  of  1894,  s.  3. 
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of  any  other  like  enactment  for  the  time  being  in  force,  means  a  Court  pre- 
sided over  by  a  District  Judge  :  and 

"  (2)  security"  means — 

{a)  any  promissory  note,  debenture,  stock  or  other  security  of  the  Govern- 
ment of  India  ; 

(h)  any  bond,  debenture  or  annuity  charged  by  the  Imperial  Parliament 
on  the  revenues  of  India  ; 

(c)  any  stock  or  debenture  of,  or  share  in.  a  company  or  other  incorpo- 
rated institution  ; 

id)  any  debenture  or  other  security  for  money  issued  by,  or  on  behalf  of, 
a  local  authority  ; 

(e)  any  other  security  which  the  Governor-Geneiul  in  Council  may, 
by  notification  in  the  Gazette  of  India,  declare  to  be  a  security  for  the 
purpose  of  this  Act. 

In  the  mntier  of  Pttition  of  Vnthiar,  7  Mad.,  121.— In  tliis  case  a  Native  Christian  applied 
for  a  certificte  under  Act  XXVII  of  ISW.  The  Civil  Judge  refused  on  the  ground  that  a 
Native  Christian  -was  not  a  Hindu  and  he  was  upheld  in  appeal. 

Note. — Tliis  was  before  passing  of  Act  VII  of  1901. 

Jiasibi  Ammal  v.  Olaga  Padayachi,  I.  L.  R.,  21  Mad.,  1!5. — Tlie  provisions  of  the 
Succession  Certificate  Act  apply  to  suits  in  a  village  Munsifl's  Court,  Madras,  Act  I  uf  18S9. 

Ram  Knar  v.  Sardar  Simjh,  I.  L.  R.,  20  All.,  352. — Hdd  that  a  certificate  may  be  granted 
to  a  minor  tlirough  his  ue.xt  friend. 

Kali  Koomar  Chatterjec  v.  Para  P.  Mookerjec,  5  C.  L.  R.,  317,  referred  to. 

Davi  Liladhar  Kafhiram  v.  Bai  Parvati,  I.  L.  R,,  18  Bom.,  608. 

This  Act  does  not  preclude  an  applicant  from  obtaining  a  certificate  under  the  will  of  a 
deceased. 

RadhaRani  Dun  v.  Brindahun  Ckunder  Basak,  I  L.  R.,  25Cal.,  320;  2  C.  W  N.,  59.— In 
granting  a  certificate  under  tlie  Act  the  Court  should,  before  granting  it.  take  at  least  some  evi- 
dence to  show  that  there  is  a  "  primd  facie' '  case  and  that  the  property  in  respect  of  which 
the  certificate  is  granted  belonged  to  the  deceased  person. 

Lunachand  G.  Marwadi  v.  Uttamchand  G.  Marwadi,  I.  L.  R.,  15  Bom.,  684.  Under  the 
provisions  of  this  Act  a  joint  certificate  to  recover  debts  cannot  be  granted. 

M.  Mohan  v.  Ramdial,  1.  L.  R.,  5  All.,  195,  referred  to. 

Jamnabai  v.  Hastubai,  I.  L.  R.,  II  Bom.,  179,  referred  to. 

Gunindra  Prasad  v.  Jmpnala  Bibl,  I.  L.  R.,  30  Cal.,  581. — The  object  of  the  Act  is  to 
obtain  the  appointment  of  some  one  to  give  a  legal  discharge  «:.o  debtors  to  the  estate  for  the 
debts  due  and  not  to  have  new  and  intricate  questions  of  law  as  to  rights  of  parties  to  the 
estate  of  a  deceased  decided  on  an  application  uiider  it. 

Bai  Kashi  v.  Parbhu  Kevil,  I.  L.  R.,  28  Bom.,  119.— The  Act  is  intended  for  the  protec- 
tion of  debtors,  but  the  only  means  that  where  a  debtor  of  a  deceased  person  either  voluntarily 
pays  his  debt  to  a  person  holding  a  certificate  under  the  Act  or  is  compelled  by  the  decree  of  a 
Court  to  pay  it  to  that  person  he  is  lawfully  discharged.  There  is  nothing  in  the  Act  which 
either  e.'jpressly  or  by  necessary  implication  requires  the  Court  granting  a  certificate  to  hold 
an  enquiry  into  the  existence  of  any  debt  alleged  by  the  person  applying  to  be  due  as  a 
preliminary  condition  of  the  grant.  The  Court  has  )uerery  to  ascertain  the  representative 
title  of  the  applicant  and  not  the  exi.stence  of  a  non-existence  or  the  debt.  The  fact  that 
the  aniount  of  debt  for  whicli  certificate  is  applied  does  not  extinguish  the  debt  or  affect  the 
necessity  of  taking  out  the  certificate  under  the  Act. 

4.     (1)   No  Court  shall— 

(a)  pass  a  decree  against  a  debtor  of  a  deceased  person  for  payment  of 
his  debt  to  a  person  claiming  to  be  entitled  to  the  effects  of  the  deceased  person 
or  to  any  part  thereof,  or 
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(6)  proceed,  upon  an  application  of  a  person  claiming  to  be  i'O  entitled, 
to  execute  against  ^uch  a  debtor  a  decree  or  order  for  the  payment  of  his  debt, 
except  on  the  production,  by  the  person  so  claiming  of — 

(i)  a  probate  or  letters  of  administration  evidencing  the  grant  to  him  of 
administration  to  the  estate  of  the  deceased,  or 

(ii)  a  certificate  granted  under  section  36  or  section  .■>7  of  the  Adminis- 
trator-General's Act,  1874,  and  having  the  debt  mentioned  therein,  or 

(iii)  a  certificate  granted  under  this  Act  and  having  the  debt  specified 
therein,  or 

fiv)  a  certificate  granted  under  Act  XXVII  of  1800  or  an  enactment 
repealed  by  that  Act,  or 

(v)  a  certificate  granted  under  the  Regulation  of  the  Bombay  Code  No. 
VIII  of  1827  and,  if  granted  after  the  commencement  of  this  Act,  having  the 
debt  specified  therein. 

(2)  The  word  "debt"  in  sub-section  (1)  includes  any  debt  except  rent, 
revenue  or  profits  payable  in  respect  of  land  used  for  agricultural  purposes. 

Balkhisnn  S.  Hakar  v.  Wai/arsmg,  I.  L.  R.,  20  Mad.,  76. — An  application  iiiade  for  execu- 
tion of  a  decree  by  legal  representative  of  a  deceased  decree-holder  witliout  production  of  a 
certificate  i.s  nevertheless  made  in  accordance  with  law  within  the  nieanini;;  of  Art.  179, 
clause  4.  Limitation  Act.  tSee  cases  cited  herein  and  see  also  //.  Ohowdhnj  v.  Abdul  Aziz, 
I.  L.  R.,  20  Cal..  755. 

V cnkataramana  v.  Venkayya,  14  Mad..  377. — A  Hindu  is  not  entitled  to  sue  on  a  bond 
executed  in  favour  of  his  undivided  father,  deceased,  witliout  production  of  a  cei'titicate 
unless  it  appears  on  the  lace  of  the  bond  that  tlie  debt  claimed  was  due  to  llie  joint  family 
consisting  of  the  father  and  the  son. 

Rama  Rnu  v.  Chillayamma,  I.  L.  R..  4  Mad.,  45S.— Act  VII,  1889,  sec.  4.  el.  (/>),  does  not 
apply  to  ajjplications  to  execute  decrees  which  were  pending  at  the  date  of  the  passing  of  the 
.\ct,  but  it  refers  to  applications  made  after  the  Act  canic  into  force. 

See  also  Baluhhai  Dmjabhni  v.  Nnsar  Bin  Abdvl  Habih  Fnzly,  I.  L.  R.,  15  Bom.,  79. 

8an  Taji  Khandc.rao  v.  Raji.  I.  L.  R.,  15  Bom.,  105. — Section  4  distinctly  forbids  a  Court 
from  passing  a  decree  against  a  debtor  of  a  deceased  person  for  payment  of  his  debt  except  ou 
production  by  the  person  claiming,  of  probate  or  administration,  and  held  n\  this  case  that  be- 
fore the  compromise  arrived  at,  could  be  sanctioned  or  a  decree  passed  in  terms  thereof  a 
certificate  was  necessary. 

Chtinniarnm  Uniaji  v.  JIaiitnuta,  I.  L.  R.,  15  Bom.,  2(>5. — Held  that  tiie  heir  of  a  judgment 
creditor  applying  for  execution  of  a  decree  after  the  passing  of  the  Act  was  bound  to  obtain  a 
certiticate. 

Balubhai  Dayabhai  v.  N.  AJH.  Fazly,  I.  L  .  R.,  15  Bom.,  79,  referred  to. 

Narayan  B.  Bartaki  v.  Tatia  G.  Dishmukh,  I.  L.  R.,  15  Bom.,  580. — Section  4  [)reveut3  a 
Court  from  passing  a  decree  against  a  debtor  of  a  deceased  person  for  payment  of  his  debt, 
except  on  production   of  one  of  the  documents  therein  mentioned. 

Raghavcndra  Madhaw.  Bhimu,  I.  L.  R.,  16  Bom.,  349. — .A  decree  was  obtained  by  two 
undivided  brothers — one  died,  the  other  applied  for  execution.  Held,  if  it  was  a  family  debt 
the  right  to  execute  the  decree  passed  by  survivorship.  If  the  debt  was  part  of  a  .separate 
property  a  certificate  was  necessary  to  enable  him  to  proceed. 

See  also    Vidyanatha   Ayyar  v.   Chinva  Sami  Naik,   I.   L.    R.,    17   .Mad.,    lUS. 

Ram  Chandra  Hari  v.  fiapjt,  I.  L.  R.,  16  Bom.,  240. — One  of  two  undivided  brothers  died 
— and  after  his  death  the  survivor  sued  to  recover  certain  debts.  The  matter  was  referred  to 
arbitration  and  parties  desired  to  file  award.  Held,  that  there  was  nothing  in  the  Act  to 
prevent  award  being  filed  without  production  of  a  certificate. 

Kammathi  v.  Mangappa,  I.  L.  R.,  16  Mad.,  454. — Where  a  party  applied  for  leave  to  sue 
in  forma  pauperis  to  recover  assets  forming  part  of  the  estate  of  a  deceased  person  and  his 
application  was  dismissed  on  the  ground  that  he  produced  no  certificate. 

Held  that  the  application  was  wrongly  dismissed,  no  certificate  being  necessary  for  such 
a  suit. 
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Jogendronath  Bharati  v.  Ram.  Chunder  B^mrati,  I.  L.  R.,  20  Cal.,  103. — A  decree  ia  favour 
of  a  deceased  Moluint  for  costs  iiicuired  in  proceedings  carried  on  by  him  on  behalf  of  thi» 
niuth  niav  be  executed  by  the  successor  and  representative  of  the  Mohunt  without  probate, 
certificate  or  letters  of  administration  being  obtained. 

Nagendra  Nath  Bmu  v.  Satadal  Basini  Basil,  I.  L.  R.,  28  Cal..  5.30 ;  H  C.  VV.  N.,  294.— 
Rent  is  not  a  "  debt"  within  the  meaning  of  s.  4,  and  therefore  no  certificate  is  neces.«tary 
before  bringing  a  suit  for  rent. 

Pinla  Reddi  v.  Anki  Reddi,  T.  L.  R.,  22  Mad.,  144  note. — Wliere  the  claim  was  for 
refund  of  price  alleged  to  have  been  for  goods  sold  but  not  delivered,  held  that  it  was  a  debt 
and  suit  could  not  be  brought  without  a  certificate  under  s.  4. 

Ranchordas  Nnfhiihhai  v.  Bhognbhai  Paramanandas.  I.  L.  R..  18  Bom.,  394. — Held  revets • 
ing  the  order  of  the  lower  Court  and  where  rent  was  due  after  death  of  deceased  partners,  it 
formed  no  part  of  their  estate,  and  no  certificate  was  necessary  before  a  suit  could  be  filed. 
(See  facts  as  reported.) 

Baid  NathDmn  v.  Shamonand  Das,  I.  L.  R.,  22  Cal.,  143. — A  mortgage- bond  was  executed 
by  the  defendant  in  favor  of  H  who  died  having  two  sons,  J  and  S.  the  eider  of  whom  ./ 
took  out  a  certificate  to  collect  debts  of  his  father  and  instituteA  a  suit  on  the  bond  and 
asked  both  for  sale  and  personal  decree  against  the  defendant.  Whilst  suit  was  pending.  ./ 
died,  and  S  wa«  allowed  to  be  substituted.  A  decree  was  made  for  sale  but  the  personal  relief 
was  not  granted. 

Held  that  it  v.'as  not  a  decree  against  a  debtor  for  payment  of  his  debt  within  meaning 
of  s.  4.  and  that  suit  was  maintainable,  although  <S  had  not  taken  out  certificate.  Roghti 
Nath  Saha  v.  P.  N.  Pandari.  1.  L.  R..  15  Cal.,  54,  approved. 

K.  Modi  v.  B.  N.  Singh.  I.  L.  R.,  19  Cal.,  336,  approved. 

See  also  YaHagadda  Malliharjnn  v.  Makirla  Sridtvamma,  I.  L.  R.,  20  Mad.,  162 ;  L.  R., 
24  ;  I.  A.,  73  :   1  C.  W.  N..  497. 

Subbanna  v.  Minekka.  I.  L.  R.,  IS  Mad.,  457. — X,  a  Hindu,  left  some  sheep  with  G, 
who  failed  to  return  them.  X  having  died,  his  widow  applied  for  a  certificate  to  enable  her 
to  sue  G  in  damages.  Held,  no  debt  was  owing  by  "  C  "  within  the  meaning  of  s.  4,  and 
therefore  no  certificate  was  necessary  to  enable  the  widow  to  sue  G. 

SabJH  Sahi-h  v.  Noordin  Saheb.  I.  L.  R.,  22  Mad.,  139. — A  Muhamadan  being  the  son  of  a 
deceased  member  of  a  firm  brougiit  a  suit  as  his  legal  representative  against  surviving  partners 
for  an  account,  &c. 

ft  fid  that  the  plaintiff's  claim  being  unliquidated  was  not  a  debt  within  meaning  of  section. 
Plnta.  Reddi  v.  Anki  Reddi.  I.  L.  R.,  22  Mad.,  144  note,  distinguished. 

Jagmohondas  Kilahhai  v.  Allu  Maria  Dvskal.  I.  L.  R.,  19  Bom.,  338. — Under  this  Act  a 
piaintifT  does  not  require  a  certificate  where  his  claim  is  for  family  property  by  right  of  sur- 
vivorship. 

See  also  P.  P.  Narnin  Singh  v.  Bhugwali  Prasad.  I.  L.  R..  17  All..  579;  Biijraj  v.  Bhyro- 
persaud,  I.  L.  R.,  23  Cal..  912  :  Bissvn  Ch.  Dhiidhuria  v.  Chatraput  Singh,  1  C.  W.  X.,  32. 

See  also  the  following  :  — 

Palbamrajv  v.  Bapanna,  I.  L.  R.,  22  Mad.,  380  ;  Subrainanian  ChetH  v.  Bakkri  Scrvai, 
I.  L.  R..  20  Mad..  232  :  Babasab  v.  Narsappa.  I.  L.  R.,  20  Bom..  437. 

Numdhari  Roy  v.  Bissessari  Kinnari,  2  C.  W.  M.,  .'^91. — This  Act  refers  only  to  such  debt.-? 
as  the  deceased  could  sue  upon.  So  far  debts  failing  due  after  death  an  lieir  may  sue  without  a 
certificate. 

Mancharam  Pranji^'on  v.  Bai  Mahali,  I.  L.  R.,  18  Bom..  315. — .A  certain  debt  due  to  P 
(deceased),  was  sold  and  purchased  by  .-V/,  who  applied  for  a  certificate  which  the  District 
Judge  refused    on  the  ground,  applicant  was  not  a  representative. 

Held,  on  api)eAl  that  applicant  was  entitled  to  a  certificate  under  s.  4. 

Bisseitwar  Roy  v.  Durgu  Das  ALhara.  I.  L.  R.,  32  Cal.,  418. — A  suit  for  an  account  is  not  a 
suit  for  the  recovery  of  a  debt  within  tlie  meaning  of  s.  4.  The  plaintiff  as  heir  of  a  deceased 
person  sued  the  defendant,  who  was  latters  agent,  for  an  account.  Held  that  he  was  entitled 
to  judgment  acainst  the  defendant  without  producing  a  certifi.cate.  Sabju  Saheb  v.  N.  Saheb, 
I  L.  R..  22  Mad.,  139.  referred  to. 

Nanrhand  v.  Yenawa.  I  L.  R..  28  Bom.,  630. — Section  4  limits  the  necessity  of  a  certi- 
ficate under  the  Act  to  those  suits  in  which  tlie  Court  is  called  upon  to  pass  a  personal  decree 
against  a  debtor  of  a  deceased  person  for  payment  of  his  debt  and  does  not  apply  to  a  suit  for 
sale  on  a  mortgage.     The  cases  in  the  following  reports  were  followed  :  — 
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I.  L.  R.,  9  Cal..  336;  I.  L.  R.,  26  Cal.,  839  ;  I.  L.  R.,  22  Cal.,  143. 
I.  L.  R.,  16  All.,  259.  not  followed. 
I.  L.  R.,  15  Bom.,  10.5,  distinguished. 

Vmesh  Ch.  Pramunick  v.  31.  M.  Hiddar,  1.  L.  R.,  28  Cal.,  246;  5  C.  W  N.,  607.— In  a  suit 
by  the  heiiN  of  a  deceased  mortgagee  on  a  usufnictiiary  mortgage  by  tlie  terni.^  of  whiehthe 
mortgagee  was  precluded  from  suing  for  tlie  money,  the  Court  of  l^irst"^instan(;e  gave  a  personal 
decree.  The  lower  Appellate  Court  reversed  the  decree  on  ground  tiiat  certificate  should 
have  been  obtained. 

Hdd  that  it  could  not  be  said  tliat  the  money  for  which  suit  was  brought  was  a  debt 
due  to  estate  of  deceased  mortgagee  within  meaning  of  section  4,  cl.  1  {<t),  and  that  suit  was 
maintainable.     (See  also  Arumugum  PiUai  v.  V.  Kou.ndaii,  1.  L.  R.,  24  Max!.,  22. 

5.  The  District  Court  within  the  jurisdiction  ot  which  the  decea.sed 
ordinarily  resided  at  the  time  of  his  death,  or  if  at  that  time  he  had  no  fixed 
place  of  residence,  then  within  the  jurisdiction  of  which  any  par!  of  the 
property  of  the  deceased  may  be  found,  may  grant  a  certificate  under  this 
Act. 

Durga  iKu  v.  Gidlu,  I.  L.  R.,  27  All.,  S7. — Wiiere  a  certificate  iias  been  granted  by  a  Court 
empowered  to  grant  one,  it  is  not  open  to  a  Court  before  which  same  is  produced  to  cjuestioa 
the  right  of  the  Court  wiiich  granted  same. 

6.  (1)  Application  for  such  a  certificate  must  be  made  to  the  District 
Court  by  a  petition  signed  and  verified  by  or  on  behalf  of  the  applicant  in  the 
manner  prescribed  by  the  Court  of  Civil  Procedure  for  the  signino-  and  verifi- 
cation of  a  plaint  by,  or  on  behalf  of  a  plaintifT,  and  .setting  forth  the  folIowinf» 
particulars,  namely  : — 

(a)  the  time  of  the  death  of  the  deceased  ; 

(6)  the  ordinary  residence  of  the  deceased  at  the  time  of  his  death  and 
if  .such  residence  was  not  within  the  local  limits  of  the  jurisdiction  of  the  Court 
to  which  the  application  is  made,   then   the  property  of  the  deceased  within 
those  limits  ; 

(c)  the  family  or  other  near  relatives  of  the  deceased  and  their  respective 
residence ; 

{d)  the  right  in  which  the  petitioner  claims  ; 

(e)  the  absence  of  any  impediment  under  section  1,  sub-section  (4)  or 
under  any  other  provision  of  this  Act  or  any  other  enactment,  to  the  grant 
of  the  certificate  or  to  the  validity  thereof  if  it  were  granted  ;  and 

(/)  the  debts  and  securities  in  respect  of  which  the  certificate  is  applied 
f(.»r. 

(2)  If  the  petition  contains  any  averment  which  the  person  verifying  it 
knows  or  believes  to  be  false,  or  does  not  believe  to  be  true,  that  person  shall 
be  .subject  to  punishment  according  to  the  provisions  of  the  law  for  the  time 
being  in  force  for  the  punishment  of  giving  or  fabricating  false  evidence. 

KcUida-'i  Fukirchand  v.  Bai  Mahali,  I.  L.  R.,  16  Bom.,  712. — A'  F  and  K  A  applied  to 
the  District  Judge  for  a  certificate  under  s.  6  to  enable  them  to  collect  debts  of  one  P 
deceased.  Tliey  alleged  P  had  made  a  will  appointing  them  trustees  to  collect  his  debts  B 
also  applied  for  a  certiticatc  on  the  ground  he  was  P's  lieir.  .She  disputed  the  will.  District 
Judge  rejected  both  apjilications  on  ground  that  validity  of  will  could  not  be  dealt  with  in  a 
summary  manner.  High  Court  remanded  matter  for  rehearing  holding  that  District  Judge  had 
jurisdiction  to  decide  on  genuineness  of  will.  At  reliearing  B  witlidrew.  but  Judge  he'd  as 
A'  F  and  F  A  claimed  as  executors,  they  should  take  out  probate  and  he  refused  applica- 
tion. Held  on  appeal  that  the  duty  ot  the  District  Judge  on  carrying  out  remand  order  was 
confined  exclusively  to  determining  whether  the  applicants  or  tlie  heir  was  entitled  to  a  certifi- 


52()  SUCCESSION    C-ERTll'ICATE    ACT.  |VII0F1889. 

cale,  and  tliat  !>e  could  not  refuse  certiticate  simply  because  the  applicants  might  have  asked 
for  probate,  as  the  case  did  not  fall  under  cl.  4  of  t;.  1.   Act  VII  of  1880. 

Muhammad  Ali  Khan  v.  Pullani  Bibi,  I.  L.  R.,  19  All.,  129. — A  certificate  may  be  given 
for  collection  of  any  one  or  more  separate  debts,  but  not  for  tlie  collection  of  part  only  of  a 
debt  where,  however,  a  j>ortion  of  the  debt  lias  been  discharged,  it  is  not  necessary  for  the 
apphcant  to  pay  duty  on  more  than  the  unsatisfied  portion  of  the  debt. 

In  the.  matter  of  petition  of  Indunnan,  I.  L.  R.,  18  AH.,  45. — A  Court  may  legally  grant  a 
certificate  for  the  collection  of  a  s[)ecitied  debt  or  debts  of  a  deceased  person.  The  Court  is  not 
bound  to  "rant  a  certiticate  oidy  for  the  collection  of  the  whole  of  the  debts  of  the  deceased. 

Ex  parte  Mahadeo  Gangadhar.  I.  L.  R.,  28  Bom.,  o44. — A  certificate  under  the  Act  can  be 
granted  to  the  guardian  of  a  minor.  Giilabrhand  (lumaji  v.  Moti  Chaterji,  1.  L.  R..  2.^")  Bom., 
523,  distinguished.  < 

Gnlnbfhand  Gamaji  v.  Moti  Chaterji.  I.  L.  R.,  25  Bom.,  523. — Questions  arising  under  the 
Act  are  to  be  determined  by  a  summary  proceeding,  i.e..  by  a  short  inquiry  leading  up  to  and  re- 
sidting  in  a  rapid  decision.  An  application  by  a  guardian  of  a  minor  is  not  contemplated  by  s.  6. 
When  questions  of  adoption  aifecting  the  right  of  a  certiticate  were  rai(ie(i.  which  could  not  be 
summarily  disposed  of.  Held,  Judge  ought  to  have  decided  priind  facie  right  of  applicant 
without  Avaitina  to  decide  the  issue  raised  as  to  adoption. 

7.  (1)  If  the  District  Court  is  satisfied  that  there  is  ground  tor  enter- 
taining the  application,  it  shall  fix  a  day  for  the  hearing  thereof  and  cause 
notice  of  the  application  and  of  the  day  fixed  for  the  hearing — 

(a)  to  be  served  on  any  person  to  whom,  in  the  opinion  of  the  Court, 
special   notice  of  the  application  should  be  given,  and 

ih)  to  be  posted  on  some  conspicuous  part  of  the  court-house  and  pub- 
lished in  such  other  manner,  if  any,  as  the  Court,  subject  to  any  rules  made 
by  the  High  Court  in  this  behalf,  thinks  fit,  and  upon  the  day  fixed,  or  as 
soon  thereafter  as  may  be  practicable,  shall  proceed  to  decide  in  a  summary 
manner  the  right  to  the  certificate. 

(2)  When  the  Court  decides  the  right  thereto  to  belong  to  the  applicant, 
it  shall  make  an  order  for  the  grant  of  the  certificate  to  him. 

(3)  If  the  Court  cannot  decide  the  right  to  the  certificate  without  deter- 
mining questions  of  law  or  fact  which  seem  to  it  to  be  too  intricate  and  diffi- 
cult for  determination  in  a  summary  proceeding,  it  may  nevertheless  grant  a 
certificate  to  the  applicant  if  he  appears  to  be  the  person  having  prima  facie 
the  best  title  thereto. 

(4)  When  there  are  more  applicants  than  one  for  a  certificate,  and  it 
appears  to  the  Court  that  more  than  one  of  such  applicants  are  interested  in 
the  estate  of  the  deceased,  the  Court  may,  in  deciding  to  whom  the  certificate 
is  to  be  granted,  have  regard  to  the  extent  of  interest,  and  the  fitness  in 
other  respects,  of  the  applicants. 

Gulnhchand  Gamaji  v.  Moti  Chaterji,  I.  L.  R.,  25  Bom.,  523,  cited  under  s.  6. 

Nara!/iinasam,i  v.  Kuppusu7ni.  I.  L.  R.,  19  Mad.,  497. — It  is  not  illegal  to  grant  a  joint 
certificate  to  two  persons  who  claim  adversely  to  each  other  to  be  entitled  to  collect  the  debts 
due  to  the  estate  of  the  deceased. 

Siramma  v.  Siibhainnia.  I.  L.  R.,  17  .Mad.,  477. — The  intention  of  sub-cl.  3  to  sec.  7  is  not 
to  save  tlie  Court  the  trouble  of  making  an  enquiry  at  all  where  applicant  is  not  heir  to  the 
deceased,  but  it  is  to  allow  the  primd  faru'  title  to  the  certificate  to  i)revail  when  a  question 
of  law  or  fflct  arises  on  enquiry  too  ditticult  to  be  determined  in  a  summarv  proceeding. 

Hurri  Kriahna  Panda  v.  Balabhadta  Panda.  I.  L.  R.,  23  Cal.,  431. — In  proceeding  under 
s.  7,  sub-sec.  3,  there  mu.st  be  some  enquiry  into  the  title  set  up  by  the  applicant  before  his 
application  is  disposed  of. 

Kali  K.  Chatterjec  v.  T.  P.  Mookerjer.  5  C.  L.  R.,  517.  dissented  from  Svrfaji  v. 
Kamakshiana,   I.  L.  R.,  7  Mad.,  452,  distinguished  Shitanath   Mookerjet  v.  P.  .Mookerjec,  I. 
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L.  R.,  6  Cal.,  303  ;  Axfiar  Reta  v.  Abdul. Hossein,  I.  L.  R..  1  '>  Oal..  574  ;  Sirammn  v.  Siibhamma. 
I.  L.  R.,  17  Mad.,  477,  referred  to. 

Dharniaya  Santjappa  v.  Sayaiia  Malapa,  I.  L.  R.,  21  Bom.,  53.— Under  cl.  3,  s.  7,  the  Dis- 
trict Court  must  decide  in  a  summary  way  an  application  for  a  succession — certificate,  even  if 
the  question  at  issue  between  applicant  and  opponent  be  a«  to  the  status  of  the  family  to 
which  deceased  belonged. 

Shitab  Dei  v.  Dcbi  Prasad.  I.  L.  R.,  l(i  All.,  21. — A  District  Court  acting  under  s.  7  must, 
if  there  be  several  applicants,  elect  to  which,  if  any,  a  certificate  shouhl  be  granted.  It  is  not 
competent  to  such  a  Court  to  grant  separate  certificates  to  different  persons  for  partial 
collection  of  the  debts  in  respect  of  which  a  certificate  is  sought. 

Jigri  Ilcgiim  v.  S.  AH  Nawah,  5  C.  W.  X.,  4!)4. — There  must  be  an  enquiry  before  a  certi- 
ficate is  granted  ;  bi^t  the  enquiry  is  to  be  a  summary  one.  When  the  Judge  has  legalevidence 
before  him  on  whicli  he  comes  to  a  ])roper  conclusion,  his  jjroceeding  cannot  be  set  aside  because 
they  seem  not  to  have  been  of  a  protracted  nature.  Such  a  decision  does  not  in  any  way  bar 
tile  rights  of  tiie  parties  nor  does  it  establish  the  rights  of  the  party  to  the  debt  to  collect  which 
the  ceitific-ate  is  granted. 

Cases  referred  to  :  tl.  K.  Panda  v  H.  Panda,  I.  L.  R.,  23  Cal.,  431  ;  R.  R.  Dassi  v.  B.  C. 
BijSiick,  I.  L.  R.,  25  Cal.,  32(1;  Slramma.  v.  Siih/unnma.  I.  L.  R.,  17  Mad.,  477  ;  D.  Sanyappa  v. 
S'.  Malapa,  I   L.  R  .  21  Bom.,  53. 

Balmaktmd  v.  Kundnn  Kamvar.  1.  L.  R..  27  .All..  152. — Where  on  the  application  for  a  cer- 
tificate to  collect  debts  due  to  a  deceased  by  the  widow,  an  objection  was  filed  by  a  nephew  of 
deceased  that  he  and  the  deceased  were  members  of  a  joint  Hindu  family  and  no  certificate  was 
necessary.  Held  tliat  Court  was  bound  to  make  some  enquiry  into  facts  set  up  by  objector 
and  was  not  warranted  in  passing  an  order  granting  a  certificate  M'ithout  making  any  enipiiry 
at  all. 

Basanla  Lai  v.  ParbaH  Koer.  1.  L.  R..  31  Cal..  133;  SC.  W.  N..  51. — In  a  proceeding 
under  s.  7  the  Court  is  bound  to  decide,  though  in  a  summary  manner,  the  question  as  to  the 
right  to  the  certificate,  especially  \s  hen  there  is  a  conflict  between  two  partie-^. 

RuqiDnudh  Mi,^str  v.  Pali  Ko'jr,  (i  ('.  W.  N..  distinguished;  Hnrri  K.  Panda  v.  B.  Panda, 
1.  L.  R.,  23  Cal.,  431.  approved  of. 

8.  When  the  District  Court  grants  a  certificate,  it  sliall  therein  specify 
the  debts  and  spcurities  set  forth  in  the  application  for  the  certificate  and  may 
thereby  empower  the  person  to  whom  the  certificate  is  granted — 

{a)  to  receive  interest  or  dividends  on,  or 
(h)  to  negotiate  or  transfer,  or 

(c)  both  to  receive  interest  or  dividends  on,  and  to  negotiate  or  transfer, 
the  securities  or  any  of  them. 

9.  (1)  The  District  Court  shall  in  any  case  in  which  it  proposes  to  pro- 
ceed under  section  7,  sub-section  (3)  or  sub-section  (4)  and  may,  in  any  other 
case,  require,  as  a  condition  precedent  to  the  granting  of  a  certificate,  that 
the  person  to  whom  it  proposes  to  make  the  grant  shall  give  to  the  Judge 
of  the  Court,  to  enure  for  the  benefit  of  the  Judge  for  the  time  being,  a  bond 
with  one  or  more  surety  or  sureties,  or  other  sufficient  security,  for  render- 
ing an  account  of  debts  and  securities  received  by  him  and  for  indemnity  of 
person  who  may  be  entitled  to  the  whole  or  any  part  of  those  debts  and 
securities. 

(2)  The  Court  may,  on  application  made  by  petition  and  on  cause  shown 
to  its  satisfaction,  and  upon  such  terms  as  to  security,  or  providing  that  the 
money  received  be  paid  into  (^ourt.  or  otherwise  as  the  Court  thinks  fit.  assign 
the  bond  or  other  security  to  some  proper  person,  and  that  person  shall  there- 
upon be  entitled  to  sue  thereon  in  his  own  name  as  if  it  had  been  originally 
given  to  him  instead  of  to  the  Judge  of  the  Court,  and  recover,  as  trustee  for 
all  persons  interested,  such  amount  as  mav  be  recoverable  thereunder. 
Gulabchand  Gamaji  \.  Moti  Chaierji,  I.  L.  R..  25  Bom.,  523,  cited  under  s.  6. 
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Bai  Vevkari  v.  Lalchand  Jivandaf,  I.  I..  R.,  19  Bom.,  790. — The  widow  of  a  deceased  having 
applied  for  a  certifioate,  the  .Judge  ordered  same  to  issue  upon  security  being  furnished  under 
B.  9.  /ieZfy,  order  was  not  an  order  granting,  refusing;  or  revoking  a  certificate  within  irieaning 
of  s.  19  and  was  not  appealable.     I.  L.  R.,  3  All.,  214.  followed. 

Naunhu  Mai.  V.  (lalabOyl.^j.B,.,  26  AIL,  173. — Wlien  on  an  application  for  a  certificate 
under  s.  7,  the  Court  passes  an  order  conditioned  on  the  previous  tiling  ot  security,  such  an 
order  is  not  an  order  granting,  refusing,  or  revoking  a  certificate  within  meaning  of  s.  19  of 
the  Act  and  no  appeal  will  be  therefrom.     Cases  referred  to  and  followed : 

I.  L.  R„  13  All.,  214  ;  I.  L.  R..  19  Bom..  790,  followed. 
1.  L.  R.,  20  Mad,  442  :  I.  L.  R..  25  Cal..  320,  referred  to. 

10.  (1)  A  District  Court  may,  from  time  to  time  on  the  application  of 
the  holder  of  a  certificate  under  this  Act,  extend  the  certificate  to  any  debt  or 
security  not  originally  specified  therein,  and  every  such  extension  shall  have 
the  same  effect  as  if  the  debt  or  security  to  which  the  certificate  is  extended 
had  been  originally  specified  therein.  c 

(2)  Upon  the  extension  of  a  certificate,  powers  with  respect  to  the  receiv- 
ing of  interest  or  dividends  on,  or  the  negotiation  oi-  transfer  of,  any  security 
to  which  the  certificate  has  been  extended  may  be  conferred,  and  a  bond  or 
further  bond  or  other  security  for  the  purposes  mentioned  in  the  last  foregoing 
section  may  be  required,  in  the  same  manner  as  upon  the  original  grant  of  a 
certificate. 

V enhute.fiwurulu  v.  Brahamarutu  JRaja  Kristariji.  1.  L.  R.,  2'>  Mad.,  634. — The  extension  of 
a  certificate  under  s.  10  to  additional  debts  is  not  the  grant  of  a  certificate  so  as  to  give  a 
right  of  appeal  under  s.  19  of  that  Act  against  extension. 

11.  Certificates  shall  be  granted  and  extensions  of  certificates  shall  be 
made,  as  nearly  as  circumstances  admit,  in  the  forms  set  forth  in  the  second 
schedule. 

12.  Where  a  District  Court  has  not  conferred  on  the  holder  of  a  certifi- 
cate any  power  with  respect  to  a  security  specified  in  the  certificate,  or  has 
only  empowered  him  to  receive  interest  or  dividends  on,  or  to  negotiate  or 
transfer  the  security,  the  Court  may,  on  application  made  by  petition  and  on 
cause  shown  to  its  satisfaction,  amend  the  certificate  by  conferring  any  of  the 
powers  mentioned  in  section  8,  or  by  substituting  any  one  for  any  other  of 
those  powers. 

13.  (I)  For  articles  11  and  12  of  the  first  schedule  to  the  Court-fees 
Act   1870  the  following  shall  be  substituted,  namely  : — 


II 


Number. 


Proper  fee. 


11.  Probate  of  a  will 
or  letters  of  adminis- 
tration with  or  with- 
out will,  annexed. 


If  the  amount  or  value 
of  the  property  in 
respect  of  which  the 
grant  of  probate  or 
Jetters  is  made  ex- 
ceeds one  tliousaud 
rupees. 


Two  per  centum  on  such  amount  or  value  : 
provided  that  when,  after  the  grant  of  certi- 
ficate under  the  Succession  Certificate  Act, 
1^89,  or  any  enactment  repealed  by  that 
Act.  or  under  the  Regulation  of  the  .Bom- 
bay Code,  No.  VIII  of  1827,  in  respect  of 
any  property  included  in  an  estate,  a  grant 
of  probate  or  letters  of  administration  is 
made  in  respect  of  the  same  estate,  the  fee 
payable  in  respect  of  the  latter  grant  shall 
be  reduced  by  the  amount  of  the  fee  paid 
in  respect  of  the  former  grant. 
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Number. 


12.  Certificate  under 
the  Succession  Certi- 
ficate Act,  188!'. 


12A.  Cer  t  ific  a  te 
under  the  Regulation 
of  the  Bom  hay  Code, 
No.  VIII  of  ]"827. 


Proper  fee. 


Two  per  centum  on  the  amount  or  value  of 
any  debt  or  security  specified  in  the  certi- 
ficate under  section  8  of  the  Act,  and  three 
per  centum  on  the  amount  or  value  of  any 
debt  or  security  to  which  the  certificate  is 
extended  under  section  10  of  the  Act. 

Note.— (1)  The  amount  of  a  debt  is  its 
amount,  including  interesf,  on  the  day  on 
which  the  inclusion  of  the  debt  in  the 
certificate  is  applied  for  so  far  as  such 
amount  can  be  ascertained. 

(2)  Whether  or  not  any  power  with  respect 
to  a  security  specified  in  a  certificate  has 
been  conferred  under  the  Act,  and  where 
such  a  power  has  heen  so  conferred,  whether 
the  power  is  for  the  receiving  of  interest  or 
dividends  on,  or  for  the  negotiation  or 
transfer  of,  the  security,  or  for  both  pur- 
poses, the  value  of  the  security  is  its  market- 
value  on  the  day  on  which  the  inclusion  of 
the  security  in  the  certificate  is  applied  for, 
so  far  as  such  value  can  be  ascertained. 

(1)"  As  regards  debts  and  securities,  the  same 
fee  as  would  be  payable  in  respect  of  a 
certificate  under  the  Succession  Certificate 
Act,  1889,  or  in  respect  of  an  extension  of 
such  a  certificate,  as  the  case  may  be  ;  and 

(2)  as  regards  other  property  in  respect  of 
which  the  certificate  is  granted,  two  per 
centum  on  so  much  of  the  amount  or  value 
of  such  property  as  exceeds  one  thousand 
rupees." 


(2)  In  the  Court  Fees  Act,  1870,  section  19,  clause  viii,  for  the  words  and 
figures  "  and  certificate  mentioned  in  the  First  Schedule  to  this  Act  annexed, 
No.  12,"  the  words  and  figures  "  and,  save  as  regards  debts  and  securities,  a 
certificate  under  Bombay  "Regulation  VIII  of  1827  "  shall  be  substituted. 

14.  (1)  Every  application  for  a  certificate  or  for  the  extension  of  a  certi- 
ficate must  be  accompanied  by  a  deposit  of  a  sum  equal  to  the  fee  payable 
u  nder  the  first  schedule  to  the  Court  Fees  Act,  1870,  in  respect  of  the  certificate 
o  r  extension  applied  for. 

(2)  If  the  application  is  allowed,  the  sum  deposited  by  the  applicant  shall 
be  expended,  under  the  direction  of  the  Court,  in  the  purchase  of  the  stamp 
to  be  used  for  denoting  the  fee  payable  as  aforesaid. 

(3)  Any  sum  received  under  sub-section  (1)  and  not  expended  under 
sub-section  (2)  shall  be  refunded  to  the  person  who  deposited  it. 

15.  A  certificate  under  this  Act  shall  have  effect  throughout  the  whole 
of  British  India. 

16.  Subject  to  the  provisions  of  this  Act,  the  certificate  of  the  District 
Court  shall,  with  respect  to  the  debts  and  securities  specified  therein,  be  con- 
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elusive  as  against  the  persons  owing  such  debts  or  liable  on  such  securities, 
and  shall,  notwithstanding  any  contravention  of  section  1,  sub-section  (4),  or 
other  defect,  afford  full  indemnity  to  all  such  persons  as  regards  all  payments 
made,  or  dealings  had,  in  good  faith  in  respect  of  such  debts  or  securities  to, 
or  with  the  person  to  whom  the  certificate  was  granted. 

17.  Where  a  certificate  in  the  form,  as  nearly  as  circumstances  admit, 
of  the  second  schedule  has  been  granted  to  a  resident  within  a  Foreign  State 
by  the  British  representative  accredited  to  the  State,  or  where  a  certificate 
so  granted  has  been  extended  in  such  form  by  such  representative,  the  certi- 
ficate shall,  when  stamped  in  accordance  with  the  provisions-of  the  Court  Fees 
Act,  1870,  with  respect  to  certificates  under  this  Act,  have  the  same  effect  in 
British  India  as  a  certificate  granted  or  extended  under  this  Act. 

Annapnrnahai  v.  Lakshman  B.  Vakfiarkur,  I.  L.  R.,  19  Boiu.,  14^'). — A  District  J\idge  can- 
not treat  a  certificate  of  heirship  granted  by  a  Political  A«ent  of  a  .Native  State  as  invalid,  be- 
cause the  applicant  l\ad  not  given  to  him  the  requisite  information  as  to  other  members  of  the 
family,  and  no  notices  had  been  issued  to  them-  These  irregularities  of  procedure  may  be  a 
reason  for  the  Political  Agent  to  cancel  the  grant,  but  they  do  not  enable  the  District  Judge  or 
Court  to  treat  it  as  a  nullity.  A  certificate  of  heirship  stamped  with  the  proper  stamp  and 
granted  by  Political  Agent  of  a  Native  State  must  be  recognised  by  Civil  Courts  of  British 
India  as  having  same  effect  as  a  certificate  granted  under  the  Act  as  provided  by  s.  17  and 
under  s.  20  precludes  the  granting  of  a  certificate  by  a  Civil  Court. 

18.  A  certificate  granted  under  this  Act  may  be  revoked  for  any  of  the 
following  causes,  namely  : — 

(a)  that  the  proceedings  to  obtain  the  certificate  were  defective  in  sub- 
stance ; 

(6)  that  the  certificate  was  obtained  fraudulently  by  the  making  of  a 
false  suggestion,  or  by  the  concealment  from  the  Court  of  something 
material  to  the  case  ; 

(c)  that  the  certificate  was  obtained  by  means  of  an  untrue  allegation  of  a 
fact  essential  in  point  of  law  to  justify  the  grant  thereof,  though  such  allega- 
tion was  made  in  ignorance  or  inadvertantly  ; 

{d)  that  the  certificate  has  become  useless  and  inoperative  through 
circumstances  ; 

(e)  that  a  decree  or  order  made  by  a  competent  Court  in  a  suit  or  other 
proceeding  with  respect  to  effects  comprising  debts  or  securities  specified  in 
the  certificate  renders  it  proper  that  the  certificate  should  be  revoked. 

Mancharam  v.  Katidns,  I.  L.  Pw.,  19  Bom..  821. — P  died  in  18S9  leaving  his  daughter  B.  It 
was  alleged  P  liad  made  a  will  appointing  certain  person.s  his  executors  who  applied  for  a  cer- 
tificate to  recover  debt  due  to  estate  from  one  N.  R  opposed  application  and  claimed  a 
certificate  herself.  The  District  Judge  rejected  B' s  application  and  issued  a  certificate  to 
the  executors  on  14th  September  1S92.  In  meantime  M  obtained  a  decree  against  B  as 
lecal  representative  of  P  and  in  execution  bought  y-^'s  right,  title,  etc..  in  debt,  due  from  xV. 
On  12th  September,  1H92,  M  applied  for  a  certificate  to  recover  his  debt,  but  his  application 
was  rejected,  and  M  appealed  to  High  Court  which  reversed  the  order  of  District  Judge  and 
remanded  case  for  disposal  on  merits.  Upon  remand  the  executors  did  not  appear  to 
contest  J/'a-  application  which  was  granted.  Thereupon  he  applied  for  revocation  of 
certificate  previously  granted  to  executors,  who  also  applied  for  revocation  of  iPs  certificate. 
The  District  Judge  revoked  i^/'•^•  certificate  on  ground  he  had  fraudulently  concealed  the 
previous  grant.  Held  on  appeal  that  District  .Judge  had  a  right  under  s.  18,  cl.  (6)  or  (c)  to 
revoke  the  certificate  he  had  granted  under  a  mistake  of  fact. 

19.  (1)  Subject  to  the  other  provisions  of  this  Act,  an  appeal  shall  lie 
to  the  High  Court  from  aii  order  of  a  District  Court  granting,   refusing  or 
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revoking,  a  certificate  under  this  Act  and  the  High  Court  may,  if  it  thinks 
fit,  bv  its  order  on  the  appeal,  declare  the  person  to  whom  the  certificate 
should  be  granted  and  direct  the  District  Court,  on  application  being  made 
therefor,  to  grant  it  accordingly  in  supersession  of  the  certificate,  if  any, 
already  granted. 

(2)  An  appeal  under  sub-section  (1)  must  be  preferred  within  the  time 
allowed  for  an  appeal  under  the  Code  of  Civil  Procedure. 

(3)  Subject  to  the  provisions  of  sub-section  (1)  and  of  Chapters  XLVI 
and  XLVII  of  the  Code  of  Civil  Procedure  as  applied  by  section  647  of  that 
Code,  an  order  of  a  District  Court  under  this  Act  shall  be  final. 

Naunhu  Mai  v.  Gulabo,  I.  L.  R.,  26  All.,  17.3  ;  cited  under  s.  9. 

V enikattsioarnl li  v  Brahamarvulu  Rnjn  Krislanji,  I.  L.  R.,  25  Mad.,  634;  cited  under  s.  10. 

20.  Save  as  provided  by  this  Act.  a  certificate  granted  thereunder  in 
respect  of  any  of  the  efTects  of  a  deceased  person  shall  be  invalid  if  there  has 
been  a  previous  grant  of  such  a  certificate  or  of  probate  or  letters  of  adminis- 
tration in  respect  of  the  estate  of  the  deceased  person  and  if  such  previous 
grant  is  in  force. 

Anapurnahai  v.  Lakshmati  B.  VnJcharhnr,  I.  L.  R.,  19  Bom.,  145;  cited  under  s.  17. 

21.  (1)  A  grant  of  brobate  or  letters  of  administration  under  the  Pro- 
bate and  Administration  Act,  1881,  in  respect  of  an  estate  shall  be  deemed 
to  supersede  any  certificate  previously  granted  under  this  Act  in  respect  of  any 
debts  or  securities  included  in  the  estate. 

(2)  When  at  the  time  of  the  grant  of  the  probate  or  letters  any  suit  or 
other  proceeding  instituted  bv  the  holder  of  the  certificate  regarding  any  such 
debt  or  security  is  pending,  the  person  to  whom  the  grant  is  made  shall,  on 
applying  to  the  Court  in  which  the  suit  or  proceeding  is  pending,  be  entitled 
to  take  the  place  of  the  holder  of  the  certificate  in  the  suit  or  proceeding. 

22.  Where  a  certificate  under  this  Act  has  been  superseded  or  is  invalid 
by  reason  of  the  certificate  having  been  revoked  under  section  18,  or  bv  reason 
of  the  grant  of  a  certificate  to  a  person  named  in  an  appellate  order  under 
section  19,  or  by  reason  of  a  certificate  having  been  previously  granted,  or  by 
reason  of  a  grant  of  probate  or  letters  of  administration,  or  for  any  other 
cause,  all  payments  made;  or  dealings  had,  as  regards  debts  and  securities 
specified  in  the  superseded  or  invalid  certificate  to,  or  with  the  holder  of 
that  certificate  in  ignorance  of  its  super.session  or  invalidity,  shall  be  held 
good  against  claims  under  any  other  certificate  or  under  the  probate  or  letters 
of  administration. 

23.  (1)  Where  a  certificate  has  been  granted  under  this  Act  or  Act 
XXVIT  of  18()0,  or  a  grant  of  probate  or  letters  of  administration  has  been 
made,  a  curator  appointed  under  Act  XIX  of  1841  shall  not  exercise  any 
authority  lawfully  belonging  to  the  holder  of  the  certificate  or  to  the  executor 
or  administrator. 

(2)  But  persons  who  have  paid  debts  or  rents  to  a  curator  authorised  by 
a  Court  to  receive  them  shall  be  indemnified,  and  the  curator  shall  be  respon- 
sible for  the  payment  thereof  to  the  person  who  has  obtained  the  certificate, 
probate  or  letters  of  administration,  as  the  case  may  be. 
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24.  Any  probate  or  letters  of  administration,  granted  before  the  first 
day  of  April,  1881,  by  any  Supreme  or  High  Court  of  Judicature  or  by  the 
Court  of  a  Recorder  in  Burma  in  any  case  in  which  the  deceased  person  was 
not  a  British  subject  within  the  meaning  of  that  expression  as  used  in  the 
charters  of  the  Supreme  Courts  of  Judicature,  and  in  Avhich  any  assets  belong- 
ing to  him  were  at  the  time  of  his  death  within  the  local  limits  of  the  jurisdic- 
tion of  the  Court  shall,  for  the  purpose  of  the  recovery  of  debts,  the  protection 
of  persons  paying  debts,  and  the  negotiation  or  transfer  of  securities  included 
in  the  estate  of  the  deceased,  be  deemed  to  have  and  to  have  had  the  effect 
which  a  grant  of  probate  or  letters  of  administration  has  u^nder  the  Indian 
Succession  Act,  1865  : 

Provided  that  nothing  in  this  section  shall  be  construed  to  validate  any 
disposal  of  property  by  an  executor  or  administrator  which  has  before  the 
commencement  of  this  Act  been  declared  by  any  competent  Court  to  be 
invalid. 

25.  No  decision  under  this  Act  upon  any  question  of  right  between  any 
parties  shall  be  held  to  bar  the  trial  of  the  "^ame  question  in  any  suit  or  in  any 
other  proceeding  between  the  same  parties^  and  nothing  in  this  Act  shall  be 
construed  to  affect  the  liability  of  any  person  who  may  receive  the  whole  or 
any  part  of  any  debt  or  security,  or  any  interest  or  dividend  on  any  security, 
to  account  therefor  to  the  person  lawfully  entitled  thereto. 

26.  (1)  The  Local  Government  may,  by  notification  in  the  official 
Gazette,  invest  any  Court  inferior  in  grade  to  a  District  Court  with  the 
functions  of  a  District  Court  under  this  Act,  and  may  cancel  or  vary  any 
such  notification. 

(2)  Any  inferior  Court  so  invested  shall,  within  the  local  limits  of 
its  jurisdiction,  have  concurrent  jurisdiction  with  the  District  Court  in  the 
exercise  of  all  the  powers  conferred  by  this  Act  upon  the  District  Court,  and 
the  provisions  of  the  Act  relating  to  the  District  Court  shall  apply  to  such 
an  inferior  Court  as  if  it  were  a  District  Court : 

Provided  that  an  appeal  from  any  such  order  of  an  inferior  Court  as  is 
mentioned  in  sub-section  (1)  of  section  19  shall  lie  to  the  District  Court,  and 
not  to  the  High  Court,  and  that  the  District  Court.may,  if  it  thinks  fit,  by  its 
order  on  the  appeal,  make  any  such  declaration  and  direction  as  that  sub- 
section authorises  the  High  Court  to  make  by  its  order  on  an  appeal  from  an 
order  of  a  District  Court. 

(3)  An  order  of  a  District  Court  c>n  an  appeal  from  an  order  of  an  inferior 
Court  under  the  last  foregoing  sub-section  shall,  subject  to  the  provisions 
of  Chapters  XLVI  and  XLVII  of  the  Code  of  Civil  Procedure  as  applied  by 
section  647  of  that  Code,  be  final. 

(4)  The  District  Court  may  withdraw  any  proceedings  under  this  Act 
from  an  inferior  Court  and  may  either  itself  dispose  of  them  or  transfer  them 
to  another  such  Court  established  within  the  local  limits  of  the  jurisdiction  of 
the  District  Court  and  having  authority  to  dispose  of  the  proceedings. 

(5)  Notification  under  sub-section  (1)  may    specify  any  inferior  Court 
specially  or  any  class  of  such^ Courts  in  any  local  area. 
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(G)  Any  Civil  Court  which  for  any  of  the  purpose  of  anv  enactment  is 
subordinate  to,  or  subject  to  the  control  of,  a  District  Court  shall  for  the  pur- 
poses of  this  section  be  deemed  to  be  a  Court  inferior  in  grade  to  a  District 
Court. 

Subba  Rao  v.  P.  PiUai,  I.  L.  R.,  17  Mad,,  167.— Section  26  confers  on  the  District 
Judge,  the  same  appellate  jurisdiction  over  an  order  of  an  inferior  Court  as  i**  conferred  bv 
s.  ly  on  the  High  Court  over  order  of  a  District  Court.  There  is.no  provision  in  the  Act 
for  a  second  appeal. 

P.  Mamicharam  v.  /.  Juduram,  I.  L.  R.,  17  Bom.,  230.— A  Subordiantc  Judge  who  under 
s.  2()  has  been  invested  by  Government  with  the  functions  of  a  District  Court  lias  jurisdiction 
to  hear  and  determiae  an  application  under  s.  2,  Bombay  Regulation  VIII  of  1827. 

27.  (I)  When  a  certificate  under  this  Act  has  been  superseded  or  is 
invalid  from  any  of ^  the  causes  mentioned  in  section  22,  the  holder  thereof 
shall,  on  the  requisition  of  the  Court  which  granted  it,  deliver  it  up  to  that 
Court. 

(2)  If  he  wilfully  and  without  reasonable  cause  omits  so  to  deliver  it  up 
he  shall  be  punished  with  fine  which  may  extend  to  one  thousand  rupees,  or 
with  imprisonment  for  a  term  which  may   extend  to  three  months,  or   with 
both. 

28.  Notwithstanding  anything  in  the  Regulation  of  theBombny  Code, 
No.  VIII  of  1827,  the  provisions  of  section  3,  section  6.  sub-section  (ij,  clause 
(/),  and  sections  8,  9,  10,  11,  12,  U.  16,  18,  19,  2-5,  26  and  27  of  this  Act 
with  respect  to  certificates  under  this  .\ct  and  applications  therefor,  and  of 
section  98  of  the  Probate  and  Administration  Act,  1881,  with  respect  to  the 
exhibition  of  inventories  and  accounts  by  executors  and  administrators,  shall 
so  far  as  they  can  be  made  applicable,  apply,  respectively,  to  certificates 
granted  under  that  Regulation,  and  applications  made  for  certificates  there- 
under, after  the  commencement  of  this  Act  and  to  the  exhibition  of  inven- 
tories and  accounts  by  the  holders  of  such  certificate?   so  granted. 
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Securities. 


Description. 

Serial  number. 

Distiiipuishing 

number  or 

letter  of 

security. 

Name,  title  or 
class  of  security. 

Amount  or  par 
value  of  security. 

Market-value  of  se- 

cui  ity  on  date  of 

application    for 

certificate. 

1 

This  certificate  is  accordingly  granted  to  you  and  empowers  you  to  collect  those  debts  [r/«rf] 
[to  receive']  [iTiteresf]  \ diridends]  [on]  [to  negotiate]  [to  tranxfer]  [thouc  sreiiritie-s]. 

Dated  this  day  of 

Dintrict  Judge, 


In  the  Court  of 

On  the  application  of  A.  B.  made  to  me  on  the  day  of 

extend  this  certificate  to  the  following  debts  and  securities,  namely  : — 

Debts, 


,  I    hereby 


Serial  number. 


Name  of  debtor. 


Amount  of  debt,  includ- 
ing interest,  on  date 
of  application  for 
extension. 


Description  and  date  of 

instrument,  if  any,  by 

which  the  debt 

is  secured. 


Securities. 


r 

Description. 

Serial  number. 

Distinguishing 

number  or 

letter   of 

security. 

Name,  title  or 
class  of  security. 

Amount  or  par 
value  of  security. 

Market-value  of  se- 
curity on    date  of 
application  for 
extension. 

• 

This  extension  empowers  A.  B.    to  collect  those  debts   [and]  \to   receive]    [interetif]    [din- 
dends]  [on]  [to  negotiate]  [to  transfer]  [those  securities]. 

Dated  this  day  of 

District  .Jvdge, 
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THE  FIRST  SCHEDULE. 

Enactments  Repealed. 

{See   section  2). 


Number  and  ypai'. 


Subject  or  title. 


Extent  of  repeal. 


XXVII  of  1860 
XIV  of  1869 


|E    XV  of  1874 
XIII  of  1879 


I 


V  of  1881 

XVIII  of  1884 
XII  of  1887 

VII  of  1880 


Acts^vf  the  Gortir nor-  General  in  Council. 


Collection   of  debts     on    suc- 
cessions. 

Bombay     Civil    (.'onirs     Act. 
1869." 


Laws  Local  Extent  Act,  1874 


So  much  as  has  not  been  repealed. 


In  section  16.  from  and  inclusive  of 
the  words  and  figures  '•  Bombay 
Hetjulation  VIII  of  1827 ''  down  to 
and  inclusive  of  the  words 
•'  representative  of  deceased  person 
and." 

So  riiucli  as  relates  Act  XXVII  of 
186(». 


Oudh  Civil  Courts  Act,  1879  |  Section  25,  claused,  relating  to  appli- 
cations for  certificates  under  Act 
XX VII  of  1860. 

Probate   and    Administration  j  Sections  1.51  and  153. 
Act,  1881. 


Punjab  Courts  Act.  1884 


bengal,  North-Western  Prov- 
inces and  Assam  Civil 
Courts  Act,  1887. 

Act  of  the  Lievte)M7it-Governor  of  JJengal  in  Council. 


Section  29.  sub-sectioa  (1),  clause  (a). 
Section  23,  sub-section  (2),  clause  (c). 


Public;     Demands      Recovery 
Act.  1880. 


In  section  7,  clause  (3),  the  words 
•'and  the  note  to  paragraph  12  of 
Schedule  I." 


To  A.  B. 


THE  SECOND  SCHEDULE. 

Forms  ok  Certificate  and  Extended  Certificate. 
(^See  Keclion  11.) 
In   the  Court   of 


Whereas  you  applied  on  the  day  of  for  a  certificate  under  the 

Succession  Certificate  Act,  J 889,  in  respect  of  the  following  debts  and  securities,  namely  : — 

Dcht.^. 


Serial  number. 


Name  of  debtor. 


Amount  of  debt,  includ- 
ing interest,  on  date 
of  application  for 
certificate. 


Description  and  date  of 

instrument,  if  any,  by 

which  the  debt 

is   secured . 


PREFACE  TO  ACT  II  of  1890. 


This  Act  was  introduced  on  28tli  August,  1889,  and  the  object  and  reasons 
were  published  in  the  Gazette  of  India,  1889,  Part  V,  page  195,  to  which 
attention  is  drawn.  The  report  of  the  Select  Committee  was  fully  discussed 
on  14th  February  1890,  when  the  will  was  passed  into  law. 

The  Act  as  framed  dealt  principally  with  the  Administrator-General  and 
Official  Trustees  Acts,  and  the  only  change  made  in  the  Succession  Act 
was  to  add  section  326 A  and  section  145 A  in  the  Probate  and  Administra- 
tion Act.  Various  amendments  were  made  in  Act  II  of  1874,  and  these  are 
dealt  with  in  considering  the  provisions  of  that  Act. 

Sections  9  to  15  have  been  declared  in  force  in  the  Sonthal  Parganas  by 
notification  under  section  3  of  the  Sonthal  Parganas  Settlement  Regulation 
(III  of  1872). 

So  far  as  the  Act  amends  Acts  X  of  1865  and  V  of  1881,  it  is  in  force  in 
Upper  Burma  (except  Shan  States),  as  being  part  of  those  original  Acts 
declared  in  force  thereby,  the  Burma  Laws  Acts,  1898  (XIII  of  1898),  see 
the  first  schedule  to  the  Act. 

The  whole  of  the  Act  had  been  previously  extended  by  notification  under' 
section  5  of  Scheduled  District  Act,  1874. 

As  to  amendments  to  Administrator-General's  Act  it  has  been  extended 
to  the  Shan  States,  see  Shan  States  Laws  and  Criminal  Justice  Order,  1895, 
Burma  Gazette,  1895,  Part  1,  page  262. 


ACT  No.   II  OF  1890. 


Passed  by  the  Governor-General  of  India  in  Council. 
{Received  the  assent  of  the  Governor-General  on  the  Uth  February  1890.) 


An  Act  to  amend  Acts  XVII  of  1864,  X  of  18(55,  //  of  1874  and  V  of  1881. 

Whereas  it  is  expedient  to  amend  Act  XVII  of  1864  {an  Act  to  constitute 
an  Office  of  Official  Trustee),  the  Indian  Succession  Act,  1865,  the  Adminis- 
trator-General's Act,  1874,  and  the  Probate  and  Administration  Act,  1881; 
It  is  hereby  enacted  as  follows  :— 

[Sections    1   to    8  (inclusive)  deal  with  ameadnLents  to  the  Official  Trustees  Act  (XVII 
of  1864).] 

The  Indian  Succession  Act,  1865. 

Addition  of  new  sec-  ^      ^^^^er  section  326    of  the  Indian   Succession 

tion  after  section  326,     Act.  1865.  the  following  shall  be  inserted,  namely  • — 

Act  X,  1865.  o  .J 

":326A.     Where  a  person  not  having  his  domicile  in  British  India  has 

died  leaving  assets  both   in  British  India  and  in  the 

from'sritish  india^to     country  in  which  he  had  his  domicile  at  the  time  of  his 

tS-*Tn  "county""  of    death,  and  there  have  been  a  grant  of  probate  or  letters 

domicile  for  distribu-     of  administration  in  British  India  with  respect  to  the 

assets  there  and  a  grant  of  administration  in  the 
country  of  domicile  with  respect  to  the  assets  in  that  country,  the  executor 
or  administrator,  as  the  caj^e  may  be,  in  British  India,  after  having  given 
such  notices  as  are  mentioned  in  section  320.  and  after  having  discharged,  at 
the  expiration  of  the  time  therein  named,  such  lawful  claims  as  he  knows  of, 
may,  instead  of  himself  distributing  any  surplus  or  residue  of  the  deceased's 
property  to  persons  residing  out  of  British  India  who  are  entitled  thereto, 
transfer,  with  the  consent  of  the  executor  or  administrator,  as  the  case  mav 
be,  in  the  country  of  domicile,  the  surplus  or  residue  to  him  for  distribution 
to  those  persons. ' ' 

The  Administrator-GeneraV s  Act,  1874. 

10.     In  clause  (6)  of  the  definition  of  the  expression  "Presidency  of 
Bengal"   in  section  3  of  the  Adniinistrator-Generars 

nifiS'ns''of"p°res°ide'^nc^y  '^^'^^  ^'^"^'  *^®  ^^^^^  "  Burma  "  shall  be  substituted  for 

of  Bengal    and  "Pre  the  words  "  British  Burma."  and  to  clause  (a)  of  the 

sldency  of  Bombay    in  j    r-    --■  r   .  i  •         t'T*         j  r  is        i        ii 

section  3,  Act  II,  1874.  dennition  or  the  expressioij      rresidency  of  Bombay 

in  the  same  section  of  that  Act  the  words  " '  and  under 
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the  administration  of  the  Chief  Commissioner  of  British  Baluchistan"  shall 
be  added. 

11.     (1)  For  the  first  paragraph  of  section  37  of  the  said  Act,  as  amended 

by  section  5  of  the  Administrator-General's  Act,  1881, 

pfmgmph"°?or°^  fl?^     beginning  with  the  words  "  If  in  cases  falling  within 

37  ^Act  II  ^1874  ^^^^^^'^     section  36  ' '    and  ending  with  the  words  ' '  as  if  such 

letters  had  been  granted  to  him,"  the  following  shall 
.be  substituted,  namely  : — 

"  If,  in  cases  falling  within  section  36.  no  person  claiming  otherwise  than 
as  a  creditor  to  be  entitled  to  a  share  of  the  effects  of  the  deceased  obtains, 
within  three  months,  a  certificate  from  the  Administrator-General  under  the 
same  section,  or  letters  of  administration  to  the  estate  and  effects  of  the  de- 
ceased, and  such  deceased  was  not  a  Hindu,  Muhammadarl,  Parsi  or  Buddhist, 
or  exempted  under  the  Indian  Succession  Act,  1865,  section  332,  from  the 
operation  of  that  Act,  the  Administrator-General  may  administer  the  estate 
and  efTects  without  letters  of  administration,  in  the  same  manner  as  if  such 
letters  had  been  granted  to  him." 

(2)  The  portion  of  section  5  of  the  Administrator-General's  Act,  1881, 
beginning  with  the  words  ' '  and  in  section  37  of  the  same  Act ' '  and  ending 
with  the  words  "  from  the  operation  of  that  Act  "  is  hereby  repealed. 

Aj^-*-       *    «™  o«.„  12.     After  section  41  of  the  said  Act  the  follow- 

Addition  of  new  sec-  i     n  i      •  n  i 

tion  after  section  41.     mg  shall  DC  inserted,  namelv : — 

Act  II  1874.  '^  '  . 

' '  41  A.     Where  a  person  not  having  his  domicile  in  British  India  has  died 

leaving  assets  both  in  British  India  and  in  the  country 

as^ets^^from    British     in  which  he  had  his  domicile  at  the  time  of  his  death, 

India  to  executor  or     g^j^^j  proceedings  for  the  administration  of  his  estate 

administrator  In  coun-  r  b  ^     •      ti   •^-  i    t     t     i  i  ^    i 

try  of  domicile  for  dis-  with  respect  to  assets  111  British  India  have  been  taken 
tribution.  under   section   36   or  section  37,  and  there  has  been  a 

trrant  of  administration  in  the  country  of  d6micile  with  respect  to  the 
assets  in  that  country,  the  holder  of  the  certificate  granted  under  section 
36  or  section  37,  or  the  Administrator-General,  as  the  case  may  be,  after 
having  given  such  notices  as  the  High  Court  may  by  any  general  rule  to  be 
made  from  time  to  time  prescribe,  for  creditors  and  others  to  send  in  to  him 
their  claims  against  the  estate  of  the  deceased,  and  after  having  discharged, 
at  the  expiration  of  the  time  therein  named,  such  lawful  claims  as  he  knows 
of,  may,  instead  of  himself  distributing  any  surplus  or  residue  of  the 
deceased's  property  to  persons  residing  out  of  British  India  who  are  entitled 
thereto,  transfer,  with  the  consent  of  the  executor  or  administrator,  as  the 
case  may  be,  in  the  country  of  domicile,  the  surplus  or  residue  to  him  for 
distribution  to  those  persons." 

Addition  to  section  13.     To  section  64  of  the  said  Act  the  following 

64,  Act  II.  1874.  ^i-iall  be  added,  namely  :— 

"The  District  Judge  may  cause  to  be  paid  out  of  any  property  of 
which  he  or  such  officer  has  charge,  or  out  of  the  proceeds  of  such  property 
or  of  any  part  thereof,  such,  sums  as  may  appear  to  him  to  be  necessary  for 
all  or  anv  of  the  following  purposes,  namely  :— 
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(a)  the  payment  of  the  expenses  of  the  funeral  of  the  deceased  and  of 
obtaining  probate  of  his  will  or  letters  of  administration  to  his  estate  and 
effects, 

(b)  the  payment  of  wages  due  for  services  rendered  to  the  deceased 
within  three  months  next  preceding  his  death  by  any  labourer,  artizan  or 
domestic  servant,  and 

(c)  the  relief  of  the  immediate  necessities  of  the  family  of  the  deceased, 
and  nothing  in  section  279,  section  280  or  section  281  of  the  Indian  Succession, 
Act,  1865,    or   in    any   other  law  for   the  time  being  in  force  with  respect  to 
rights  of   priority  of  creditors  of   deceased    persons,  shall  be   held  to    affect 
the  validitv  of  any  payment  so  caused  to  be  made." 

Addition  to  Part  VI."  14-  ^  To  Part  VI,  and  after  section  66,  of  the  said 

Act  II.  1874.  Act,  the  following  shall  be  added,  namely  : — 

"67.     The  Administrator-General  shall  comply  with  such  requisitions 
compliance  with  re-      as  may  be  made  by  the  Government  for  returns  and 
quisitions  for  returns,     statements,  in  such  form  and  manner  as  the  Govern- 
ment may  deem  proper." 


Addition   to   Act   II,  .  _  .  ,    .  ,         ,-»  it-t  i 

1874.  of  a  part  respect-  15.     To  the  said  Act,  after  Part  VI  and  section 

Prelid^ency^^of ^Benga!  67  thereof,  the  following  shall  be  added,  namely  :— 

into  Provinces. 


"  PART  VII. 

Division  of  the  Presidency  of  Bengal  into  Provinces. 

68.     (1)  Notwithstanding  anything   in  the  foregoing  provisions  of  this 
Division  of  the  Pre-     '^^^'  *^^  GoVernor-General  in  Council,  upon  the  occur- 
sidency  of  Bengal  into     rence  ol  any  vacancv  in  the  office  of  the  Administrator- 
General  of   Bengal,  may,  by  notification  in  the  Gazette 
of  India, — 
(a)  divide  the  Presidency  of  Bengal,  as  defined  in  this  Act,  into  so  many 
Provinces  as  he  thinks  fit, 

(6)  define  the  limits  of  each  of  those  Provinces,  and 

(c)  appoint    an    Administrator-General    for    each    Province, 
and,  subject  to  the  provisions  of  this  section,  the  following  consequences  shall 
thereupon  ensue,  namely  : — 

(i)  the  office  of  Administrator-General  of  Bengal  shall  cease  to  exist : 

(ii)  the  Administrator-General  of  a  Province  shall  have  the  like  rights 
and  privileges,  and  perform  the  like  duties,  in  the  territories  and 
dominions  included  in  the  Province  as  the  Administrator-General 
of  Bengal  had  and  performed  as  Administrator-General  therein  : 

(iii)  the  functions  of  the  Government  under  this  Act  shall,  as  regards 
the  territories  and  dominions  includefj  in  a  Province,  be  discharged 
by  the  Governor-General  in  Council  : 
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(iv)  the  functions  of  whatsoever  kind  assigned  by  the  foregoing  provi- 
sions of  this  Act  to  the  High  Court  at  Calcutta  in  respect  of  the 
territories  and  dominions  included  in  a  Province  shall  be  dis- 
charged by  such  High  Court  as  the  Governor-General  in  Council 
may,  by  notification  in  the  Gazette  of  India,  appoint  in  this 
behalf,  and  probate  or  letters  of  administration  granted  to  the 
Administrator-General  of  the  Province  by  the  High  Court  so 
appointed  shall  have  the  same  effect  throughout  the  Presidency 
of  Bengal,  as  defined  in  this  Act,  or,  if  the  Court  so  directs, 
throughout  British  India,  as,  but  for  the  abolition  of  the  office 
of  Administrator-General  of  Bengal,  probate  or  letters  of  adminis- 
tration granted  to  the  holder  of  that  office  by  the  High  Court  at 
Calcutta  would  have  had  : 

(v)  in  the  foregoing  provisions  of  this  Act  the  word  '  Presidency  '  shall 
be  deemed  to  include  a  Province,  the  expression  '  Presidency- 
town  '  the  place  of  sitting  of  a  High  Court  appointed  by  the  Gov- 
ernor-General in  Council  under  clause  (iv)  of  this  sub-section,  and 
the  expression  '  Advocate-General,'  a  Government  x\dvocate  or 
other  officer  appointed  by  the  Governor-General  in  Council  to  dis- 
charge for  a  Province  the  functions  under  this  Act  of  an  Advocate- 
General  for  a  Presidency  : 

(vi)  the  provisions  of  this  Act  with  respect  to  the  commission  of  the 
Administrator-General  of  Bengal  shall  regulate  the  commission 
payable  to  the  Administrator-General  of  a  Province,  and 

(vii)  generally,  the  provisions  of  the  foregoing  sections  of  this  Act 
with  respect  to  the  High  Court  at  Calcutta,  and  the  provisions  of 
those  sections  or  of  any  other  enactment  with  respect  to  the 
Administrator-General  of  Bengal,  shall,  in  relation  to  a  Province, 
be  construed,  so  far  as  may  be,  to  apply  to  the  High  Court 
and  Administrator-General,  respectively,  appointed  for  the  Prov- 
ince under  this  section.  , 

(2)  Any  proceeding  which  was  commenced  before  the  publication  of  the 
notification  dividing  the  Presidency  of  Bengal  into  Provinces  and  to,  or  in 
which  the  Administrator-General  of  Bengal  in  his  representative  character'' 
was  a  party  or  was  otherwise  concerned  shall  be'  continued  as  if  the  noti- 
fication had  not  been  published,  and  the  Administrator-General  of  the 
Province  in  which  the  Town  of  Calcutta  is  comprised  shall  for  the  purposes 
of  the  proceeding  be  deemed  to  be  the  successor  in  office  of  the  Administra- 
tor-General of  Bengal. 

(3)  The  Court  of  the  Recorder  of  Rangoon  shall  be  deemed  to  be  a  High 
Court  for  the  purposes  of  clause  (iv)  of  sub-section  (1). 

(4)  Notwithstanding  any  division  of  the  Presidency  of  Bengal  as  defined 
in  this  Act,  into  Provinces  under  this  section,  the  Administrator-General  of 
the  Province  in  which  the  Town  of  Calcutta  is  comprised  shall  be  deemed  to 
be  the  Administrator-General  for  the  whole  of  the  said  Presidency  for  the 
purposes  of  the  Regimental  Debts  Act,  1>^63." 

The  Regimental  Debts  Act,  1W3,  has  been  repealed  by  the  Regimental  Debts  Act,  1893, 
printed  below. 


> 
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The  Probate  and  Administration  Act,  1881. 

Addition  Of  new  sec-     .        ^^    Afte,  section  145  of  the  Probate  ^ 
tion  after  section  145.     istration   Act,    1881,  tile   lollowing   shall   be  inserted 

Act  V,  1881-  1 

namely  : — 

"  145A.     Where  a  person  not  having  his  domicile  in  British  India  has 

died,  leaving  assets  both  in  British  India  and  in  the 

from^British  India  to     country  in  which  he  had  his  domicile  at  the  time  of  his 

tmt^'^^Tn  °count?y"of    death,  and  there  have  been  a  grant  of  probate  or  letters 

domicile  for  distribu-     of  administration  in  British  India  with  respect  to  the 

assets  there  and  a  grant  of  administration  in  the 
comitry  of  domicile  with  respect  to  the  assets  in  that  country,  the  executor 
or  administrator  as  the  case  ma}^  be,  in  British  India,  after  having  given 
such  notices  as  are  mentioned  in  section  193  and  after  having  discharged,  at 
the  expiration  of  the  time  therein  named,  such  lawful  claims  as  he  knows  of, 
may,  instead  of  himself  distributing  any  surplus  or  residue  of  the  deceased's 
property  to  person  residing  out  of  British  India  who  are  entitled  thereto, 
transfer  with  the  consent  of  the  executor  or  administrator,  as  the  case  may 
be,  in  the  country  of  domicile,  the  surplus  or  residue  to  him  for  distribution 
to  those  persons." 


i 


PREFACE  TO  ACT  VII  of  l!)Oi. 


The  main,  object  of  this  bill  was  to  exclude  Native  Christians  from  certain 
of  the  provisions  of  the  Indian  Succession  Act  and  the  Administrator-Gene- 
ral's Act  and  to  give  them  the  benefit  of  Succession  Certificate  Act. 

For  Objects  and  Reasons,  see  Gazette  of  India,  1901,  Part  V,  page  5. 
For  Report   of    Select   Committee,    see  Gazette    of  India,  1901,  Part  V, 
page  95. 

For  Proceeding  in  Council,  see  Gazette  of  India,  1901,  Part  VI, 
pages  4,  12,  105  and  123. 

The  Act  has  been  declared  in  force  in  Sonthal  Parganas  by  notification 
under  section  3  of  Regulation  III  of  1872  as  modified  up  to  1st  October, 
1899,  see  Calcutta  Gazette,  1902,  Part  I,  page  310. 


ACT  No.  VII  OF  1901. 


I 


Passed  by  the  Governor-General  of  India  in  Coun-cil. 
[Received  the  assent  of  the  Governor -General  on  the  22nd  March  1901.) 


An  Act  to  place  Native  Christians  in  the  same  position  as  Hindus, 
Muhammadans  and  Buddhists  in  the  matter  of  obtaining  letters  of 
administration  and  for  other  purposes. 

Whereas  it  is  expedient  to  place  Native  Christians  on  the  same  footing 
as  Hindus,  Muhammadans  and  Buddhists  in  the  matter  of  obtaining  letters 
of  administration ;  to  exempt  them  from  the  operation  of  certain  provisions 
of  the  Administrator-General's  Act,^  1874,  from  which  Hindus,  Muham- 
madans, Parsis  and  Buddhists  are  exempted  ;  and  to  enable  them  to  obtain 
certificates  under  the  Succession  Certificates  Act,^  1889;  in  certain  cases ;  It 
is  hereby  enacted  as  follows  : —  • 

Short  title  and  com-  1-     (1)     This    Act    mav    be    called    the    Native 

mencement.  Christian  Administration  of  Estates  Act,  1901  ;  and 

(2)  It  shall  come  into  force  at  once. 

2.     In  this  Act,  the  ex>*)ression  "  Native  Christian"  means  a  native  of 
India  who  is,  or  in  good  faith  claims  to  be,  of  unmixed 
Definition.  Asiatic    descent,    and    who    professes    any     form   of 

the  Christian  religion. 

Exemption  of  Native  ^      Sections  190  and  239  of  the  Indian  Succession 

Christians    from  sec-     Act,^  1865,  shall  not  apply  to  anv    part    of    the  oro- 

tionslGOand  239,  Act  '         ^       \,      .         ^,     .'^K  ■'  •         j-    j   •    ^      .       - 

X.  1865  perty  of  a  iNative  Christian  who  has  died  intestate. 

4.  In  sections  16,  17,  18,  37  and  6-4  respectively, 
ch^luani°"f?om^?Jr*'-  of  the  Administrator-General's  Act.'  1874,  before  the 
tain  sections  of  Act  II     word  ' '  Hindu  ' '  wherever  it  occurs,  the  word  ' '  Native 

Christian"  shall  be  inserted: 

Provided  that  nothing  contained  in  this  section  shall  affect  any  probate, 
letters  of  administration  or  certificate  granted  or  vested  under  the  said   Act. 


1  Act  II  of  1874.  -  Act  VII  of  1889. 

»  Act  Xof  186.5.  * 


544  ACT   NO.    VII    OF    1901.  [VII  OF  1901. 

5.     Nothing  contained  in  section  1.  sub-section  {4),  of  the  Succession 

Certificates  Act/  1889,  shall  be  deemed  to  prevent  the 

undt^Act  vifo^'^issl     giant   of   a   certificate   to   any    person  claiming  to  be 

to  Native  Christians  in     entitled  to  the  effects  of  a  deceased  Native  Christian 

certain  cases.  r         • , i  .    .  ,   ,         ' 

or   to   any   part   thereof,    with  respect  to  any  debt  or 

security,   by  reason  that  a  right   thereto   can  be    established   by   letters  of 
administration  under   the  Indian  Succession  Act,*  18(55. 

I   Act  VII  of  188it.  ■  Act  X  of  1865. 


PREFACE  TO  ACT  V  of  1902. 


For  Statements  of  Objects  and  Reasons,  see  Gazette  of  India,  1901,  Part 
.  V,  page  5. 

For  Report  of  "Select  Committee,  see  Gazette  of  India,  1^02,  Part  V, 
page  31. 

For  Proceedings  in  Council,  see  Gazette  of  India,  1901,  Part  VI,  page  12; 
1902,  Part  VI,  pages  6  and  21. 

^The  Act  has  been  declared  in  force  in  Sonthal  Parganas  by  notification 
under  section  3  (a)  of  Sonthal  Parganas  Settlement  Regulation  III  of  1872 
as  modified  up  to  1st  October  1899,  see  Calcutta  Gazette,  1903,  Part  I,  page 


25o. 


By  the  provisions  of  this  Act,  the  ofRce  of  the  Administrators-General 
of  Bengal  and  Bombay  have  been  taken  over  by  the  Government  of  India 
and  the  important  provisions  are — 

1.  That  Administrator-General  and  the  Deputy  should  be  remunerated 
by  fixed  salary. 

2.  As  to  responsibility  of   Government. 

3.  As  to  giving  directions  (see  sec.  5). 

ft  4.     As  to  provision  for  cancelling  grants  (see  sec.  4). 

The  Act  also  amended  Act  X  of  1865,  section  256,  by  absolving  attorneys 
of  absent  executors  from  giving  security. 


H,  SA  ^-5 
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ACT  No.   V  OF  1902. 


Passed  by  the  Governor-General  of  India  in  Council. 

< 

{Received  the  assent  of  the  Governor-General  on  the  lith  Febrnaru.  1902.) 


• 


An  Act   further    to   amend    the    Law   relating  to    Administrators-General 
and  Official  Trustees. 

Whereas  it  is  expedient  farther  to  ainBiii  the  law  relating  to  Adminis- 
trators-General and  Oliisial  TrasteBs  ;  It  is  hereby  enacted  as  follows  : — 

Short  title  and  com-  1-     (1)  This  Act  may  be  called  the  Administrators- 

mencement.  General  and  Official  Trustees  Act,   1902;    and 

(2)  It  shall  be  deemed  to  have  com?  into  force  on  the  first  day  of  January 
1902. 

2.  (1)  The  Government  may  appoint  a  Deputy  to  assist  the  Adminis- 

trator-General as  Administrator-General  and,  if  he  is 
puty^°Administmt^?-  also  Official  Trustee,  as  Official  Trustee  ;  and  the 
General   and  offlciai     Deputy  SO  appointed  shall,  subject  to  the  control  of  the 

Government  and  the  general  or  special  orders  of  the 
Administrator-General,  be  competent  to  discharge  any  of  the  duties  and  to 
perform  any  of  the  functions  of  the  Administrator-General  as  Administrator- 
General  or,  if  he  is  also  Official  Trustee,  as  Official  Trustee. 

< 
(2)  A  Deputy  appointed  under  sub-section  (1)  may  be  either  a  barrister 

or  a  solicitor  or  attorney,  and,  notwithstanding  anything  in  the  Adminis- 
trator-General's Act,  1874,  any  Deputy  so  appointed  may  officiate  as  Admin- 
istrator-General. 

3.  (1)  Notwithstanding  anything  in  the  xldministrator-Generars  Act,^ 

1874,  or  the  Official  Trustee's  Act,'  18G4,  the  Adminis- 
Admmist^ator^Gene-  trator-Geueral  may  be  remunerated  by  such  fixed 
rai  as  such  and  as  offl-     salary  and  allowances,  and  on  such  terms  and  subject 

CO  such  conditions,  as  the  Governoi'-General  in  Council 
may  direct ;  and,  where  he  is  so  remunerated,  lie  shall  be  entitled  to  no  fm-ther 
remuneration  whatsoever,  but  shall  transfer  and  pay  to  such  officer,  in  such 
manner,  and  at  such  times,  as  the  Governor-General  in  Council  may,  by  general 


'  Act  II  of  1874.  2  Act  11  ol  1874. 

3  Act  XVII  of  1864. 


¥ 
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or  special  order,  require,  all  moneys  payable  to  and  received  by  him  as  Admin- 
istrator-General or,  if  he  is  also  Official  Trustee,  as  Official  Trustee,  by  wav 
ol  commission  or  other  remuneration  for  his  service,  and  the  same  shall  be  car- 
ried to  the  account  and  credit  of  the  Government  for  the  general  purposes  of 
the  Government;  and  in  such  case  all  the  expenses  of  the  establishment 
necesary  for  the  Office  of  the  Administrator-General,  and,  if  he  is  also 
Official  Trustee,  for  that  of  Official  Trustee,  including  the  provision  of  office 
accommodation,  together  with  all  other  charges  to  which  the  said  office  or 
offices  may  be  subject,  .-^hall  be  defrayed  by  the  Government. 

(2)  Nothing'in  this  Act  shall  be  deemed  to  render  the  Government  or  the 
Administrator-General  appointed  after  the  commencement  of  this  Act  liable 
for  anything  done  or  purporting  to  be  done  by  or  under  the  authority  of  the 
Administrator-General  before  the  commencement  of  this  Act,  or,  where  the 
Administrator-General  is  also  Official  Trustee,  for  anything  done  or  purport- 
ing to  be  done  by  or  under  the  authority  of  any  Official  Trustee  appointed 
before  the  appointment  of  the  Administrator-General  to  be  Official  Trustee. 

(3)  The  Government  shall  be  deemed  to  be  responsible  for  the  civil  liabi- 
lities of  any  Administrator-General  remunerated  by  such  fixed  salary  and 
allowances  as  aforesaid  as  Administrator-General  or,  if  he  is  also  Official 
Trustee,  as  Official  Trustee. 

(4)  Notwithstanding  anything  in  the  Code  of  Civil  Procedure, ^  a  suit  to 
enforce  any  such  civil  liability  as  aforesaid  shall  be  brought  against  the 
Administrator-General  as  Administrator-General  or,  if  he  is  also  Official 
Trustee,  as.  Official  Trustee,  as  the  case  may  be,  by  his  name  of  office;  and 
no  suit  so  brought  shall  abate  by  reason  of  the  death,  resignation,  suspension 
or  removal  of  the  person  holding  the  office  of  Administrator-General  or 
Official  Trustee. 

r  See  Corporation,  of  Calcutta  v.  Administrator-General,  I.  L.  R.,  30  Cal.,  927. 

Also  Bholaran  Chowdry  v.  Administrator-General,  8  C.  W.  N.,  913. 

tiJn^aand  ^tction'li:  4.     (i)  The    secoud    proviso    to   section    9,    and 

5Sn"'i£'trdin/''pri-  ^^ction  56,  of  the  Administrator-General's  Act,-  1874, 

V  a  t  e  executors  and  are  hereby  repealed, 
administrators. 

(2)  The  High  Court  of  the  Province  may,  on  application  made  to  it,  sus- 
pend, remove  or  discharge  any  private  executor  or  administrator  and  provide 
for  the  succession  of  another  person  to  the  office  of  any  such  executor  or 
administrator  who  may  cease  to  hold  office,  and  the  vesting  in  such  successor 
of  any  property  belonging  to  the  estate. 

(3)  No  private  executor  or  administrator  shall  be  entitled  to  receive  or 
retain  any  commission  or  agency  charges  at  a  higher  rate  than  that  for  the 
time  being  fixed  in  respect  of  the  Administrator-General  by  or  under  the 
Administrator-General's  Act,^  1874. 

See  Expnrte  Amurchand  Madhowji,  I.  L.  R.,  29  Bom..  188. 


I 


I  Act  XIV  of  1882,  now  .Act  V  of  1908.  -  Act  II  of  1874. 

^  Act  II  of  1874. 
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5.  (1)  So  far  as  regards  the  Administrator-General  of  any  of  the  Presi- 
Power     of    High     ^encies  of    Bengal,  Madras   and    Bombaj',   the  High 

Court  to  give  direc-  Court  at  the  Presidency-town  may,  on  application 
ministration  of^state  made  to  it,  give  to  siich  Administrator-General  any 
or  trust.  general  or  special  directions  in  regard  to  any  estate 

in  his  charge  or  any  trust  of  which  he  is  the  Official  Trustee,  or  in  regard  to 
the  administration  of  any  such  estate  or  trust. 

(2)  The  High  Court  of  the  Province  may,  in  like  manner,  give  similar 
directions  to  any  private  executor  or  administrator  other  than  the  Adminis- 
trator-General acting  officially. 

6.  The  High  Court  of  the  Province  may  make  rules  for  assigning  juris- 

diction under  the  Administrator-General's  Act,'  1874^ 
cou°rr  to  make  rules  or  the  Official  Trustees  Act,^  1864,  to  subordinate 
assigning  jurisdiction.     Co^^s,  and  for  defining  such  jurisdiction. 

7.  The  Administrator-General  acting  as  such  or  as  Official  Trustee,  and 

any  private  executor  or  administrator,  may,  in  addi- 

^^dministr^tkm°^       ^^^^  *^'.  ^^^  ^^^  ^^  derogation  of,  any  other  powers  of 

expenditure   lawfully   exercisable   by   him,   incur  ex- 
penditure— 

(a)  on  such  acts  as  may  be  necessary  for  the  proper  care  and  manage- 
ment of  any  property  belonging  to  any  estate  or  trust  adminis- 
tered by  him ;  and 

(&)  with  the  sanction  of  the  High  Court  at  the  Presidency-town  in  the 
case  of  the  Administrator-General,  or  with  that  of  the  High  Court 
of  the  Province  in  the  case  of  a  private  executor  or  administrator, 
on  such  religious,  charitable  and  other  objects,  and  on  such 
improvements,  as  may  be  reasonable  end  proper  in  the  case  of  such 
property. 

8.  Notwithstanding  anything  in  the  Administrator-General's  Act,^  1874, 
•  •       for  admin-     ^^  ^^  ^^7  ^ther  enactment  or  rule  of  law  for  the  time 

istration  by  consular  being  in  force,  the  Governor-General  in  Council  may, 
i^e^'er'l^Sn  circu^ms^an*"-  by  general  or  special  order,  direct  that,  where  a 
ces  of  foreign  subject,  g^bject  of  a  foreign  State  dies  in  British  India  and  it 
appears  that  there  is  no  one  in  British  India,  other  than  the  Administrator- 
General,  entitled  to  apply  to  a  Court  of  competent  jurisdiction  for  letters  of 
administration  of  the  estate  of  the  deceased,  letters  of  administration  shall, 
on  the  application  of  such  Court  or  any  consular  officer  of  such  foreign  State, 
be  granted  to  such  consular  officers  on  such  terms  and  conditions  as  the 
Court  may,  subject  to  any  rules  made  in  this  behalf  by  the  Governor-General 
in  Council  by  notification  in  the  Gazette  of  India,  think  fit  to  impose. 


1  Act  II  of  1S74.  2  Act  XVII  of  1864. 


ss.  ;»,  10.]  ACT  NO.  V  OF  1902.  549 

9.     In  section  256  of  the  Indian  Succession  Act,^  18(35,  as  amended  by 
section  6    of   the    Probate   and   Administration  Act, 

ti^256!^lct:^\iQi'      l^^•^   ^^^^^   ^^®   ^^^^    "administration"    the   words 

and  figures   "  other  than  a  grant  under  section  212  " 
shall  be  inserted. 

10.  This  Act  shall  be  reaa  with,  and  taken  as 
Aet°sii,°i87\,a^ndxvii,  amending,  the  Administrator-General's  Act,  1874,^ 
^^^  and  the  Ofioial  Trustees  Act/  1864. 


.1 


'  Act  Xof  186.5.  '  Act  11  of  1874. 

•2  Act  VI  of  1S8'.».  *  Act  XVII  of  l5f4. 
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PKEFACE  TO  ACT  VIII  or  1903. 


Act  VIII  of  1903  (Probate  and  Administration). — This  bill  was  intro- 
duced on  30th  January  1903,  and  it  was  so  introduced  in  order  to  do  away 
with  a  hardship  that  had  previously  existed  inasmuch  as  the  District 
Judges  had  then  no  power  to  issue  grants  under  which  executors  or  adminis- 
trators could  deal  with  assets  outside  the  jurisdiction  of  the  Judge  who  made 
the  grant. 

The  Report  of  the  Select  Committee  was  presented  on  ()th  March  1903, 
and  was  discussed  on  22nd  March  1903,  when  the  bill  was  passed  into  law. 

The  Act  as  passed  amended  the  Act  of  1881  in  the  following  respects 

1.  In  section  59  of  the  Act  enabling  grants  to  extend  throughout  British 
India. 

2.  A  new  section  was  inserted  for  section  60  of  the  Act  as  originally 
framed. 

3.  To  sections  62  and  64  certain  paragraphs  were  added  as  to  what  peti- 
tions should  state  where  there  were  assets  in  another  province. 

4.  To  section  69  a  paragraph  was  added  as  to  issue  of  notices. 
The  Act  also  amended  Act  X  of  1865,  as  follows  : — 

1.  In  section  187  by  inserting  words  "  in  British  India,"  &c. 

2.  By  adding  proviso  to  section  242. 

3.  By  inserting  section  242A.  '' 

4.  By  adding  provisos  to  sections  244  and  246. 

5.  By  adding  section  246A. 

6.  By  adding  proviso  to  section  250. 

7.  By  adding  section  277A.  '' 

For  Statement  of  Objects  and  Reasons,  see  Gazette  of  India,  1903, 
Part  V,  page  2. 

For  Report  of  Select  Committee,  see  Gazette  of  India,  1903,  Part  V, 
page  119. 

For  Proceednigs  in  Council,  see  Gazette  of  India,  1903,  Part  VI,  pages  2, 
14,  54. 
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ACT  No    VIII  OF  1903. 


PasseI)  by  the  Governor-General  of  Inoia  in  Council. 
{Received  the  assent  of  the  Governnor-General  on  the  20th  March  1903). 


An  Act  t<>  extend  to  all  High  Courts  the  power  to  grant  Probates  of 
Wills  and  Letters  of  Administration  having  effect  throughout  British 
India,  and  to  confer  upon  District  Judges  the  power  to  grant  such 
probates  in  certain  cases. 

Whereas  it  is  expedient  to  extend  to  all  High  Courts  the  power  to  grant 
probates  of  wills  and  letters  of  administration  having  effect  throughout 
British  India,  and  to  confer  upon  District  Judges  the  power  to  grant  such 
probates  in  certain  cases  ;  It  is  hereby  enacted  as  follows  : — 

1.     This  Act  my  be  called  the  PTobate  and  Administration  Act,  1903. 
The  Indian  Success-ion  Act,  1865. 

tio^^°8^^242.°24T  2.     In     the    Indian    Succession    Act/     1865,    the 

1865^*^  ^"^  ^^°'  ^^^  ^'     following  amendments  shall  be  made,  namely  : — 

(1)  In  section  187,  for  the  words  "  within  the  Province"  the  words 
"in  British  India,"  and  for  the  words  "under  the  one  hundred  and 
eightieth  section"  the  words  "with  the  will,  or  with  a  copy  of  an  authen- 
ticated copy  of  the  will,  annexed,"  shall  respectively  be  substituted. 

(2)  To  section  242  the  following  proviso  shall  be  added,  namely  : — 
Provided  that  probates  and  letters  of  administration  granted — 

(a)  by  a  High  Court,  or 

(h)  by  a  District  Judge,  where  the  deceased  at  the  time  of  his  death 
had  his  fixed  olace  of  abode  situate  within  the  jurisdiction  of 
such  Judge,  and  such  Judge  certifies  that  die  value  of  the 
property  and  estate  affected  beyond  the  limits  of  the  Province 
does  not  exceed  ten  thousand  rupees,  shall,  unless  otherwise 
directed  by  the  grant,  have  like  effect  throughout  the  whole  of 
British  India." 

(3)  After   the    said    proviso   the    following    section   shall   be   inserted, 
namely  : — 

J  Act  X  of  1865.         * 
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"242A.     (1)  Where  probate  or  letters  of  administration  has  or  have  been 

Transmission        to     granted  by  a  High  Court  or  District  Judge  with  the 

High  Courts  of  cer-     effect  referred  to  in  the  proviso  to  section  242,   the 

under      proviso     to     High  Court  or  District  Judge  shall  send  a    certificate 

section  242.  thereof  to  the  following  Courts,  namely  :— 

(a)  when  the  grant  has  been  made  by  a  High  Court,  to  each  of  the  other 
High  Courts, 

(6)  when  the  grant  has  been  made  by  a  District  Judge  to  the  High 
Court  to  which  such  District  Judge  is  subordinate  and  to  each  of 
the  other  High  Courts.  ' 

(2)  Every  certificate  referred  to  in  sub-section  (1)  shall  be  to  the  follow- 
ing effect,  namely  : — 

'  1,  A.  B.,  Register  \or  as  the  case  may  be]  of  the  High  Court  of 
Judicature  at 

[or  as  the  case  may  he],  hereby  certify  that  on  the  day  of  ,  the 

High  Court  of  Judicature  at  [or  as  the  case  may  he]  granted  probate 

of  the  will  \or  letters  of  administration  of  the  estatel  of  C.  D..  late  of 
deceased,  to  E.  F.  of  and  G.  H.  of  ,  and  that  such  probate 

[or  letters]  has  for  have]  effect  over  all  the  property  of  the  deceased  through- 
out the  whole  of  British  India  ;' 

and  such  certificate  shall  be  filed  by  the  High  Court  receiving  the  same. 

(3)  Where  any  portion  of  the  assets  has  been  stated  by  the  petitioner,  as 
hereinafter  provided  in  sections  244  and  246,  to  be  situate  within  the 
jurisdiction  of  a  District  Judge  in  another  Province,  the  Court  required  to 
send  the  certificate  referred  to  in  sub-section  (1)  shall  send  a  copy  thereof  to 
such  District  Judge,  and  such  copy  shall  be  filed  by  the  District  Judge 
receiving  the  same." 

(4)  To  sections  244  and  24B,  respectively,  the  following  paragraph  shall 
be  added,  namely  : — 

"  Where  the  application  is  to  the  District  Judge  and  any  portion  of  the 
assets  likely  to  come  to  the  petitioner's  hands  is  situate  in  another  Province, 
the  petition  shall  further  state  the  amount  of  such  assets  in  each  Province 
and  the  District  Judges  within  whose  jurisdiction  such  assets  are  situate." 

(5)  After  section  246  the  following  section  shall  be  inserted,  namely  : — 
''246 A.     (1)  Every  person  applying  to  any  of  the  Courts  mentioned  in 

Addition  to  state-  ^he  proviso  to  section  242  for  probate  of  a  will  or 
ment  in  petition,  etc..  letters  oi  administration  of  an  estate  intended  to  have 
adm?nfstration  in'^cer  effect  throughout  British  India,  shall  state  in  his 
tain  cases.  petition,     in    addition     to    the    matters     respectively 

required  by  section  244  and  section  246  of  this  Act,  that  to  the  best  of  his 
belief  no  application  has  been  made  to  any  other  Court  for  a  probate  of  the 
same  will  or  for  letters  of  administration  of  the  same  estate,  intended  to  have 
such  effect  as  last  aforesaid, 

or,  where  any  such  application  has  been  made,  the  Court  to  which  it  was 
made,  the  person  or  persons  by  whom  it  was  made  and  the  proceedings  (if  any) 
had  thereon. 

(2)  The  Court  to  which  my  such  application  is  made  under  the  proviso 
to  section  242,  may,  if  it  thinks  fit,  reject  the  same." 
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(6)  To  section  250  the  following  paragraph  shall  be  added,  namely  : — 

"  Where  any  portion  of  the  assets  has  been  stated  by  the  petitioner  to  be 
situate  within  the  jurisdiction  of  a  District  Judge  in  another  Province,  the  Dis- 
trict Judge  issuing  the  same  shall  cause  a  copy  of  the  citation  to  be  sent  to 
such  other  District  Judge,  who  shall  publish  the  same  in  the  same  planner 
as  if  it  were  a  citation  issued  by  himself  and  shall  certify  such  publication  to 
the  District  Judge  who  issued  the  citation.' ' 

(7)  After  section  277  the  following  section  shall  be  inserted,  namely  •  — 

"■  277A.     \n  all  cases  where  a  grant  has  been  made  of  probate  or  letters 

of  administration  intended  to  have  effect  throughout 

ciude^property  m  any     the  whole  of  British  India,  the  executor  or  adminis- 

part  of  British  India     txator  shall  include  in  the  inventory  of    the  effects  of 
In  certain  cases.  ,  in-  i  •     " 

the  deceased  all  his  moveable  or  immoveable  property 

situate  in  British  India, 

and  the  value  of  such  property  situate  in  each  Province  shall  be  separately 
stated  in  such  inventory,  and  the  probate  or  letters  of  administration  shall  be 
chargeable  with  a  fee  corresponding  to  the  entire  amount  or  value  of  the  pro- 
perty affected  thereby  wheresoever  situate  within  British  India." 

The  Probate  and  Administration  Act,  1881. 

3.     In     the     Probate    and    Administration   Act, 

tions  59, 60,  62. 64,  and     1881,    the    following     amendments     shall    be    made, 

69,  Act  V,  lasi.  1 

'  namely  : — 

^  (1)  In  section  59,  for  the  proviso  the  following  proviso  shall  be 
substituted,  namely  : — 

' '  Provided  that  probates  and  letters  of  administration  granted — 
(a)  by  a  High  Court,  or 

(6)  by  a  District  Judge,  where  the  deceased  at  the  time  of  his  death 
had  his  fixed"^ place  of  abode  situate  within  the  jurisdiction  of 
such  Judge,  and  such  Judge  certifies  that  the  value  of  the 
property  affected  beyond  the  limits  of  the  Province  does 
not  exceed  jen  thousand  rupees, 

shall,  unless  otherwise  directed  by  the  grant,  have  like  effect  throughout  the 

whole  of  British  India." 

(2)  For  section  60  the  following  section  shall  be  substituted,  namely  : — 

"60.     (1)  Where  probate  or  lettars  of  administration  has  or  have  been 
crranted  by  a  Court  with  the  effect  referred  to  in  the 

Transmission  to      '^         .  -  .        -rv.i       xt-    ^    r\         l^         ta-   j.   •    j.   t    j 

High  Courts  of  car-  proviso  to  sectiou  o9,  the  High  Court  or  District  Judge 
under^^  proviso'"*"to  shall  send  a  certificate  thereof  to  the  following  Courts, 
section  59,  namely  : — 

(a)  when  the   grant   has    been  made  by  a    High  Court,  to  each  of  the 

other  High  Courts, 
(6)  when   the  grant  has  been    made  by  a  District  Judge,  to  the  High 

Court  to  which  such  District  Judge  is  subordinate  and  to  each 

of  the  other  High  Courts. 
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(2)  Every  certificate  referred  to  in  sub-section  (1)  shall  be  to  the 
following  effect,  namely  : — 

'I,  A.  B.,  Registrar  [or  o.v  the  case  f nay  he]  of  the  High  Court  of 
Judicatuie  at 

[or  as  the  case  may  he],  hereby  certify  that  on  the  dav  of 

the  High   Court  of    Judicature  at  [or  as  the  case   may  be] 

granted  probate  of  the  will  [or  letters  of  administration  of  the  estate]  of  C. 
D.,  late  of  ,  deceased,  to  E.  F.  of  and  G.  H.  of  ,  and' 

that  such  probate  [or  letters]  has  [or  have]  effect  ovei-  all  the  property  of  the 
deceased  throughout  the  whole  of  British  India  ;'  , 

and  such  certificate  shall  be  filed  by  the  High  Court  receiving  the  same. 

(3)  Where  any  portion  of  the  assets  has  been  stated  by  the  petitioiTer,  as 
hereinafter  provided  m  sections  62  and  64,  to  be  situate^  within  the  jurisdic- 
tion of  a  District  Judge  in  another  Province,  the  Court  required  to  send  the 
certificate  referred  to  in  sub-section  (1)  shall  send  a  copy  thereof  to  such  Dis- 
trict Judge,  and  such  copy  shall  be  filed  by  the  District  Judge  receiving  the 
same. ' ' 

(3)  To  sections  62  and  64,  respectively,  the  following  paragraph  shall  be 
added,  namely  : — 

"  When  the  application  i^  to  the  District  Judge  and  any  portion  of  the 
assets  likely  to  come  to  the  petitioner's  bauds  is  situate  in  another  Province, 
the  petition  shall  further  state  the  amount  of  such  assets  in  each  Province  and 
the  District  Judges  within  whose  Jurisdiction  such  assets  are  situate." 

(4)  To  section  69  the  following  paragraph  shall  be  added,  namely  : — 

"  Where  any  portion  of  the  assets  has  been  stated  by  the  petitioner 
to  be  situate  within  the  jurisdiction  of  a  District  Judge  in  another  Prov- 
ince, the  District  Judge  issuing  the  same  shall  cause  a  copy  of  the 
citation  to  be  sent  to  such  other  District  Judge,  who  shall  publish  the 
same  in  the  same  manner  as  if  it  were  a  citation  issued  by  himself  and 
shall  certify  such  publication  to  the  District  Judge  who  issued  the  citation." 

Repeals. 

4.     The  Probate  and  Administration  Act,-  1875,  sections  2,  3,  4  and  5, 
and  the    Probate    and    Administration  Act.-^  1877.  are 

Repeals.  ^  ^  ^     ^ 

herebv  repealed. 

'    .^ct  V.)t    1881.  -   Aot  XIII   of  18"-.. 

=*  Act  II  of  IS77. 


PREFACE  TO  ACT  XII  of  1855. 


T.  ?hoit  title,  "the  Leijal  Representative's  Suits  Act,  1855."  See 
the  Indian  Short  Titles  Act,  1897  (XIV  of  1897). 

This  Act  has  been  declared  to  be  in  force  in  the  whole  of  British  India, 
except  as  regards  the  Schedule  Districts  bv  the  Laws  Local  Extent  Act,  1874 
{XV  of  1874),  s.  3  printed,  General  Acts,  Vol.  II. 

It  has  also  been  declared  in  force  in  Angul  and  the  Khondmals  by  the 
Angiil  District  Regulation  (I  of  1894),  s.  3;  in  the  Sonthal  Parganas  by  the 
Sonthal  Parganas  Settlement  Regulation  (HI  of  1872),  s.  3,  as  amended  by 
the  Sonthal  Parganas  Laws  Regulation,  188G  (III  of  1866)  printed,  Bengal 
Code,  Ed.  1889.  Vol.  I,  p.  597,  and  in  Upper  Burma  generally  (except  the 
Shan  States)  bv  the  Upper  Burma  Laws  Act,  1886  (XX  of  1886),  s.  6, 
printed,  Burma  Code,  Ed.  1889,  p.  363. 

It  has  been  declared  by  notification  under  s.  3  (a)  of  the  Scheduled  Dis- 
tricts Act,  1874  (XIV  of  1874),  printed.  General  Acts,  Vol.  II  to  be  in  force  in 
the  following  Scheduled  Districts,  namely  ; — 

Siiiflh  See  (iazdtc  of  India,   1880.  Pt.  1,  p.     672. 

West  Jaljjaigiui  Ditto  188].  Pt.  I,  ]>.       74. 

Tlie  Distrift  of  Hazaiibaglj,  Luliardaga  aju!  Maji- 

bhuui,  and  Pargaiia  Dhalbhiim  and  the  Kolhan 

ii)  the  District  of  .Singhbhmii  Ditto  1881.  Pt.  1,  p.     oOi 

The  Scheduled  I'oition  of  the  Miizapiir  District  Ditto  1879.  Pt.  I.  p.     283 

Jaurisar  Bawar  Ditto  1879.  Pt.  I.  i).     382 

Tlie    Districts     of      Hazara,     Pesh.awar.     Kohat. 

Bannu,  Deia  Ismail  Kl)an  and  Dera  (diazi  Khan  Ditto  1880,  Pt.  I.  p.  4:8 

The  District  of  Lahaul  Ditto  I88<i.  Pt.  I,  p.  301 

The  Scheduled  Districts  of  tl\e  Central  Provinces  Ditto  !879.  Pt.  I,   p.  771 

The  District  of  Svlhet  Ditto  187!>,  Pt.  1,  p.  631 

The  rest  of  Assam  (except  the  North  Lushai  Hills)  Ditto  1807,  Pt.  I,  p.  299 

The  Porahat  Estate  in  the  Sinuhbhum  District  Ditto  I8!I7.  Pt.  I.  p.  1059 

It  has  been  extended  by  notification  under  s.  5  of  the  last  mentioned  Act 
to  the  following  Scheduled  Disticts,  namely  : — 

Knmaon  and  Carhwal  See  Gazetli^  of  India,   1876,  Pt.  I.  p.     606 

Tht  .Vo't.h  WvMciv  P;->vincv.«,  Vavai  Ditto  1870,  Pt.  I    o      565 

2.  See  the  Civil  Procedure  Act,  1883  (3  &  4  Will.  IV,  c.  42),  s.  2. 

3.  The  words  ' '  and  provided  such  action  shall  be  brought  witliin  one 
year  after  the  death  of  such  person  ' '  were  repealed  bv  the  Indian  Limitation 
Act,  1871  (IX  of  1871),  Sched.  I. 

For  limitation,  see  the  Indian  Limitation  Act.  1908.  Act  IX,  1908. 
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An  Act  to  enable  Executors,  Adyninistrators  or  Representatives  to  sue 
and  he  sued  for  certain  wrongs. 

Whereas  it  is  expedient  to  enable  executors,  administrators  or  represeii- 
_         , ,  tatives  in  certain  cases  to  sue  and  be  sued  in  respect 

of    certain    wrongs    which,    according   to    the   present       j 

law,  do  not  survive,  to  or  against  such  executors,  administrators,  or  repre-       ' 

sentatives  ;   It  is  enacted  as  follows  : — 

1.  An  action  may  be  maintained  by  the  executors,  administrators  or  re- 

_         .  presentatives  of   any  person  deceased,   for   anv  wron» 

Executors    may   sue      ^  -^^    i     •       ^i        i-r  ^-  r  i  i  •   i    V    ° 

and  be  sued  in  certain     committed   in  the   liietime  ot  siich  person  which  has 

cases  for  w^rongs  com-  •         j  ■  i  j.       ^  •  j.    •        e  i-i 

mitted  in  the  lifetime  occasioned  pecuniary  loss  to  his  estate  tor  which 
of  a  deceased  pei'son.  wrong  an  action  might  have  been  maintained  by 
such  person,  so  as  such  wrong  shall  have  been  committed  within  one  year 
before  his  death,  (a)  [and  provided  such  action  shall  he  hrought  within  one  year 
after  the  deith  of  s-ich  person],  and  the  damages  when  recovered  shall  be  part 
of  the  personal  estate  of  such  person  :  and  further,  and  action  may  be  main- 
tained against  the  executors  or  administrators,  or  heirs  or  representatives 
of  any  person  deceased,  for  any  wrong  committed  by  him  in  his  lifetime 
for  which  he  would  have  been  subject  to  an  action  so  as  such  wrong  shall 
have  been  committed  within  one  year  before  such  person's  death  {b)  [and  so 
as  such  action  shall  he  commenced  within  two  yehrs  after  the  committinq  of  the 
wrong],  and  the  damages  to  be  recovered  in  such  action  shall,  if  recovered 
against  an  executor  or  administrator  bound  to  administer  according  to  the 
English  law,  be  payable  in  like  order  of  administration  as  the  simple 
contract  debts  of  such  person. 

(a)  See  Limitation  Act.  IX  of  1908.  Sclied.  II.  Art.  20. 

(h)  By  Art.  33,  Seheil.  II,  of  Act  IX  of  1908.  a  suit  under  this  Act  against  an  executor, 
administrator,  or  other  representative  may  he  hrought  within  two  years  from  the  time  wheu 
the  wrong  complained  of  was  done. 

((■)  The  words  in  italics  liave  heen  repealed  hy  Act  IX  of  1X71,  Sched.  I. 

See  Kirk  v.  Todd,  21  Ch.  D.,  484. 

2.  No  action  commenced  under  the  provisions  of  this  Act  shall   abate 
Death  of  either  party     ^Y    reason   of   the  death  of  either  party,  but  the   same 

not  to  abate  suit.         f^av  be  continued  by  or  against  the  executors,  adminis- 
trators, or  representatives  of  the  party  deceased  :  Provided  that,  in  any  case 
„      .  in    which    any  such  action  shall  be  continued  against 

Proviso.  ,  J  1      ■     •  •  c 

the  executors,  administrators,  or  representratives  or  a 

I ; _J 

*  See  Statute  3  and  4,  Will.  IV,  c.  42,  s.  2. 
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deceased  party,  such  executors,  administrators  or  representatives  may  set~up 
a  want  of  assets  as  a  defence  to  the  action  either  wholly  or  in  part,  in  the  same 
manner  as  if  the  action  had  been  originally  commenced  against  them. 

See  following  eases  :  — 

Jiaijiinath  V.  G.  1.  P.  Jtij.  ('o.,  7  Bom.  (0.  C),  113;  (iokul  Chunder  v.  Hukriik  Begum^ 
March,  344,  2  Hay,  325  ;  Chunde.r  Mom  Dussi  v.  .S'.  M.  Dassi,  1  W.  R.,  2r/l  ;  A'M;a/  Ali  v. 
Patterson,  2  N.  W.,  103  ;   llarida'i  Ravidas  v.  RamJan  Mathuradas,  I.  L.  R.,  13  Bom.,  677.1 


ACT  No.  XIII  OF  1S55 


* 


An  Act  to  provide  compensation  to  jarnilies  for  loss  occasioned  by  the  dealJi 
of  a  person  caused  by  acfiona.hle  ivropj^. 

Whereas  no  action  or  suit  is  now  maintainable  in  any  Court  against  a 

person  who,  by    his  wrongful  act,   neglect,  or  default, 

Preamble.  ^^^  have    caused    the  death  of  another   person,   and 

it  is  oftentimes  right  and  expedient  that  the  wrong-doer  in  such  case  should 

be  answerable  in  damages  for  the  injury  so  caused  by  him  :  It  is  enacted   as 

JoUows  : — 

1.     Whenever  the  death  of  a  person  shall  be  caused  by  wrongful  act, 
Action  for  compen-     neglect   or  default,  and   the  act,  neglect  or  default  is 
^f^a*  pe*rso*^®for^^oS     ^^^^^  ^^  w^ould  (if  death  had  not  ensued)  have  entitled 
occasioned  to  It  by  his     the  partv    iniured  to  maintain   an  action  and  recover 
death    by    actionable       j'-  .^i  t      ^\  4.  1  ii 

wrong.  damages    m   respect    thereof,    the    party  who    would 

have  been  liable  if  death  had  not  ensued  shall  be  liable  to  an  action 
or  suit  for  damages,  notwithstanding  the  death  of  the  person  injured,  and 
although  the  death  shall  have  been  caused  under  such  circumstances  as 
amount  in  law  to  felony  or  other  crime.  And  it  is  enacted  further,  that 
everv  such  action  or  suit  shall  be  for  the  benefit  of  the  wife,  husband,  parent 
and  child,  if  any,  of  the  person  whose  death  shall  have  been  so  caused, 
and  shall  be  brought  by  and  in  the  name  of  the  executor,  administrator,  or 
representative  of  the  person  deceased,  and  in  every  such  action,  the  Court 
may  give  such  damages  as  it  may  think  j)i'oportioned  to  the  loss  resulting 
from  such  death  to  the  parties  respectively,  for  whom  and  for  whose  benefit 
such  action  shall  be  brought,  and  the  amount  so  recovered  after  deducting 
all  cost  and  expenses,  including  the  costs  not  recovered  from  the  defendant, 
shall  be  divided  amongst  the  before-mentioned  parties,  or  any  of  them,  in  such 
shares  as  the  Court  by  its  judgment  or  decree  shall  direct. 

This  Act  has  been  declared  in  force  throughout  British  India  as  regards  the  Scheduled 
District  Act  (XV  of  1874),  s.  3  :— 

in  the  Sonthal  Pargunnahs.  Keg.  Ill  of  1872.  s.  3.  as  aaiended  by  Reg.  Ill  of  1880. 

in  Upper  Burmah  generally  (except  the  Sliau  States),  Act  XX  of  1880,  s.  (i. 

in  Angul  and  the  Khoiidmals.  Reg.  1  of  1890,  s.  3. 

in  the  Arakan  Hill  Districts,  Reg.  IX  of  1874,  s.  3. 

Where  a  sum  of  money  has  been  accepted  by  the  person  injured  in  full  satisfaction  and  dis- 
charge of  all  the  claims  and  causes  of  action  iie  had  against  tlie  persons  by  whom  the  injury  wa3 
caused,  a  suit  will  not  lie  under  tliis  Act.  if  he  .should  subsequently  die  from  tlie  injury  within  a 
year— Reed  v.  0.  E.  Ry.  Co..  L.  R..  3  Q.  B..  555. 


*  This  Act  is  to  some  extent  copied  from  Stat.  9  and  10  Vict.,  c.  93  (Lord  Campbell's  Act). 
Section  3  is  new,  as  also  the  second  proviso  to  s.  2. 
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As  to  the  mode  of  calculating  the  damages,  see  Rowley  v.  fj,  <f-  A'.-  H'.  Ry.  Co.,  L.  K.,  g 
Exch.,  221  ;  Vinayeh  Haghunnth  v.  G.  I.  P.  Ry.  Co.,  7  Bom.  H.  C.  R..  (O.  C),  113;  Ralau 
Bai  V.  G.  I.  P.  Ry.  Co.,  ib..  12U;  (s.  c.)  on  appeal.  S  ib.,  130. 

As  to  wliat  amounts  to  negligence,  see  Lyell  v.  Gunga  Dai,  I.  L.  R.,  1  All.  ( V.  B.),  60. 

In  England,  there  is  a  conflict  of  decision  as  to  whether  the  Admiralty  Court  has  jurisdic- 
tion in  suits  under  the  English  Act ;  see  Smith  v.  Hrown,  L.  R.,  6  Q.  B.,  729  ;  on  the  one  hand, 
and  The  Sylph.  L.  R..  2  A.  and  E.,  24:  The  FleMiar.u  L.  R..  2  A.  &  E.,  325.  The-*l!Ha,  L. 
R..  2  P.  O.',   447  :   and  The  Franconm.  \\.  L.,  82  P.  D..  8,  on  the  other. 

2.  Piovided  always  that  not  more  than  one  action  or  suit  shall  be  brought 

„  ^  ^,        „„„      for    and    in    respect    of    the    same   subiect-matter  of 

Not  more  than  one  r??  i  i    n  i     i 

action  to  be  brou>ght      complaint    \and  that   every  such  action  shall  be  brought 

within     twelve      within  twelve  calendar  months  after  the    death  of  such 

months.  deceased  'person]  :  provided    that,   in   any  such   action 

or   suit,   the    executor,    administrator,     or    representative    of  the  deceased 

may  insert  a  claim    for.    and   recover  any  pecuniary  loss  to   the   estate  of 

the     deceased     occasioned     by     such     wrongful    act, 

Claim  for  loss  to  the      neglect  or   default,  which   sum,   when  recovered,  shall 
estate  may  be  added.         ,    »  r      c    ^i  2.         t    j.i.         ^   ^         c    j.i. 

be  deemed    part   of   the   assets    or    the  estate   01  the 

deceased. 

See  Limitation  Act.  IX  of  1908.  .Sclied.  II,  Art.  21« 

The  words  in  itaUcs  have  beeu  repealed  by  Act  I.X  of  1871.  Sched.  I. 

3.  The  plaint  in  any  such  action  or  suit  shall   give  a    full  particular  of 

the  person  or  persons  for  whom  or  on  whose  behalf 
^^^partfcvaars'^&c^^''      ^^^^'^^  action  Or  suit  shall  be  brought,  and   of  the    nature 

of  the  claim  in  respect  of  which  damages  shall  be 
sought  to  be  recovered. 

4.  The  following  words  and  expressions  are  intended  to  have  the  meaning 

herebv  assigned  to  them  respectivelv  so  far  as  meanings 
construction  Of  Act  ^^.^  ^^^^  exduded  by  the  context  or  by  the  nature 
of  the  subject-matter,— that  is  to  say,  words  denoting  the  singular  number 
are  to  be  understood  to  apply  also  to  a  plurality  of  persons  or  things, 
and  words  denoting  the  mafecuJine  gender  are  to  be  understood  to  apply 
also  to  persons  of  the  feminine  gender  ;  and  the  word  '  person  '  shall  apply 
to  bodies  politic  and  corporate  and  the  word  '  parent  '  shall  include  father 
and  mother,  and  grandfather  and  grandmother  ;  and  the  words  '  child  '  shall 
include  son  and  daughter,  and  grandson  and  grand-daughter  and  step- 
son and  step- da  lighter. 

See  foUowuig  cases  under  this  Act  :   Lyell  v.  Gavga  Dai.  I.  L.  R.,  1  AH.,  60. 
Narayen  Jnha  v.  Corpn.  of  Bombay,  I.  L.  R..  1(>  Bom.,  254  :  J.  Raghniiath  v.  0.  I.  P.  Ry-, 
7  Bom.  (0.  C),  113  ;  Rutan  Bai  v.  G.  I.  P.  Ry..  8  Bom.  (O.  C),  130. 


REGIMENTAL  DEBTS  ACT,  1893. 

(56  Victoria,  Chapter  5).  t 

[Published  in  the  Gazette  of  India,   3rd  June  1893,  p.  305.] 


An  Act  to  consolidate  and  amend  the  Laic  relating  to  the  Payment  of  Regimental 
Debts,  and  the  Collection  and  Disposal  of  the  Effects  of  Officers  and  Soldiers 
in  case  of  Death,  Desertion.  Insanity,  and  other  cases . 

(29th  April,  1893). 

Be  it  enacted  by  the  Queen's  Most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled  and  by  the  authority  of  the  same,  as 
follows  : — 

Collection  of  Effects  and  Payment  of  Preferential  Charges. 

On  death  of  person  1-     On  the   death  of    a  person   while   subject  to 

iaw,1fomini*tte^  of^ad^     military  law  the  prescribed  committee  of    adjustment 
justment  to  seeur  e  ef-     shall,   as   soon   as   may  be,    in    accordance  with   the 

fects  and  pay  charges.  -i      i  i    <  •  i         i  •      ,     , 

prescribed  regulations  and   subject  to   any  exceptions 
made  thereby — 

(1)  Secure  and  make  an  inventory  of  all  such  of  the  effects  of  the 
deceased  as  are  in  camp  or  quarters  and,  if  the  de^th  occurs  out  of  the  United 
Kingdom,  are  within  the  prescribed  area,  whether  station,  colony,  or 
command,  or  other  (which  area  is  in  this  Act  referred  to  as  the  regulation 
area) ;  and  (2)  ascertain  the  amount  and  provide  for  the  payment  of  the 
preferential  charges  on  the  property  of  the  deceased- 

2.     The  following  shall  be  the  preferential  charges  on  the  property  of  a 
„    ^        ...  ,   ^.  person  dying  while  subject  to  military  law,  and  shall, 

except  so  far  as  other  provision  may  be  made  for  them 
or  any  of  them,  be  payable  in  preference  to  all  other  debts  and  liabilities  and, 
as  among  themselves  in  the  following  order  : 

(1)  Expenses  of  last  illness  and  funeral ; 

(2)  Military  debts,  namely,  sums  due  in  respect  of,  or  of  any  advance  in 
respect  of — 

(a)  Quarters  ; 

(b)  Mess,  band,  and  other  regimental  accounts ; 

(c)  Military   clothing,    appointments   and    equipment   not  exceeding    a 
sum  equal  to  six  months'  pay'of  the  deceased,  and  having  become  due  within 
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eighteen  months  before  his  death  ;   to  whicli  shall  be  added  where  the  death 
occurs  out  of  the  United  Kingdom  ; 

(3)  Servants'  wages,  not  exceeding  two  months'  wages  to  each  servant ; 
and 

(4)  Household  expenses  incurred  within  a  month  before  the  deMh  or 
after  the  last  issue  of  pay  to  the  deceased,  whichever  is  the  shorter  period. 

3.  So  much    only  of    the  personal  property  of  a  person  dying   while 

^       ,  ,      ^  subject  to   military  law  as  remains   after  payment  of 

Surplus  only  of  per-      ,,     ""         ,.  .-    i      /  i     n   i  ■ -,       K  ^"^^'^'^  ^'- 

sonai     estate    tc>    be     the   preterential  charges  shall  be    considered    personal 

deemed    personal   es-    ^.^ate  of  the  deceased  with  reference  to  the  calculation 

of  probate  duty,  or  of  any  other  duty,  tax  or  per- 
centage or  for  any  of  the  purposes  of  administration. 

4.  If  in  any  case  a  doubt  or  difference  arises  in  relation  to  any  preferen- 

Decision  of  questions  ^f  ^  ,?^^^ge  o^"  ^^'"^  payment  thereof,  the  decision  of 
as  to  preferential  the  Secretary  of  State,  or  of  such  officer  or  person  as 
charges.  ^j^^  Secretary  of  State  deputes   by  writing  to  act  in 

this  behalf  shall  be  final  and  shall  be  binding  on  all  persons  for  all  purposes. 

5.  Subject  to  the  prescribed  regulations  if  any  person  pays  or  secures 

the  payment  of  the  preferential  charges  in  full,  the 
e^tiai^clTargls  b^  i^e-  committee  of  adjustment  shall  not  further  interfere  in 
perloSs''"''^^"''""^^'"     relation  to  the  property  except  so  far  as  they  maybe 

requested  so  to  do  by  or  on  behalf  of  that  person. 

6.  (1)  If   within    one   month  after  the  death,  or  such  further  time  not 

exceeding  the  prescribed  time  as  the  committee  of  ad- 
of^°committ^e  w^erl  justmeiit  allow,  the  preferential  charges  are  not  paid  or 
arfnot  pafd.   "'^^""^^^     secured  to  their  satisfaction,  the  committee  shall  proceed 

to  pay  those  charges. 

(2)  If  the  death  occur;)  out  of  the  United  Kingdom,  the  committee  of 
adjustment  save  as  may  be  prescribed,  shall,  if  it  appears  to  them  necessary  for 
the  payment  of  the  preferential  charges,  and  in  any  case  may  collect  all  the 
personal  property  of  the  deceased  in  the  regulation  area. 

(3)  The  committee,  save  as  may  be  prescribed,  shall  for  the  purpose  of 
paying  the  preferential  charges  and  their  expenses,  and  in  any  cas'e  may  at 
such  time  as,  subject  to  the  prescribed  regulations,  they  think  expedient,  sell 
and  convert  into  money  such  of  the  personal  property  of  the  deceased  as  does 
not  consist  of  money. 

(4)  If  the  death  occurs  out  of  the  United  Kingdom,  they  may  also,  save 
as  otherwise  prescribed,  pay  all  debts  which  appear  to  them  to  be  legally  pay- 
able out  of  the  personal  estate  of  the  deceased. 

(5)  For  the  purpose  of  the  exercise  of  their  duties,  the  committee  shall, 
to  the  exclusion  of  all  authorities  and  persons  whomsoever,  have  the  same  rights 
and  powers  as  if  they  had  taken  out  representation  to  the  deceased,  and  also  if 
in  a  colony  the  powers  which  any  official  administrator  has  by  the  law  of  that 
colony  ;  and  any  receipt  given  by  the  committee  shall  have  the  like  effect  as 
if  it  had  been  given  by  the  legal  personal  representative  of  the  deceased. 

H,  SA  3G 
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(6)  The  conunittee  of  adjustment  shall  lodge  the  surplus  remaining 
m  their  lands  alter  payment  of  the  said  charges  and  expenses  and  debts  with 
such  person  (in  this  Act  referred  to  as  the  Paymaster)  at  such  times  in  such 
manner,  and  together  with  such  inventory,  accounts,  vouchers,  and  informa- 
tion as  may  be  prescribed. 
< 

Disposal  of  Surplus  and  Residue. 

7.  The  Paymaster  shall  pay  the  surplus  in  the  prescribed  manner,  and 
Disposal  of  surplus  by     subject  to  the  prescribed  provisions   and  exceptions  as 

paymaster.  follows  : —  ' 

(1)  If  out  of  the  United  Kingdom  he  may  pay  thereout  any  expenses 
which  under  the  prescribed  regulations  are  chargeable  against  the  surplus  and 
any  debts  which  are  legally  payable  out  of  the  personal  estate  of  the  deceased. 

(2)  If  he  knows  of  a  representative  of  the  deceased  in  the  same  part  of 
Her  Majesty's  dominions,  he  shall  pay  the  surplus  to  that  representative. 

(3)  If  he  does  not  know  of  such  a  representative  as  above  mentioned 
and  the  amount  does  not  exceed  one  hundred  pounds,  he  may  pay  or  apply 
all  or  any  part  thereof  to  or  for  the  benefit  of  such  persons  in  the  same  part  of 
Her  Majesty's  dominions  as  he  knows  of  and  appear  to  be  beneficially  enti- 
tled to  the  personal  estate  of  the  deceased,  or  to  or  for  the  benefit  of  any  of  such 
persons. 

(4)  He  shall  remit  the  surplus  or  so  much  thereof  as  is  not  paid  or 
applied  in  pursuance  of  this  section  to  the  Secretary  of  State. 

8.  The  Secretary  of   State,  on  being  informed  of  the  death  of  a  person 
Disposal  of  residence     subject  to  military   law,  shall   proceed  with  all  reason-        i 

by  Secretary  of  State.      able  speed  as  follows  :—  ' 

(1)  He  shall  cause  to  be  ascertained  the  total  amount  to  the  credit  of 
the  deceased,  including  any  surplus  or  part  of  a  surplus  remitted  by  a  pay- 
master as  mentioned  in  this  Act.  and  all  arrears  of  pay,  batta.  grants  and 
other  allowances  in  the  nature  thereof,  which  total  amount  so  ascertained  is 
in  this  Act  referred  to  as  the  residue. 

(2)  H  he  has  notice  of  a  representative  of  the  deceased  he  shall  pay  the 
residue  to  that  representative. 

(3)  He  may,  and  if  it  is  so  prescribed  shall,  before  such  payment,  publish 
the  prescribed  notice  stating  the  amount  of  the  residue  and  such  other  parti- 
culars respecting  the  deceased  and  his  property  as  may  seem  fit,  and  also  the 
mode  in  which  any  application  respecting  the  residue  is  to  be  made  to  the  Sec- 
retary of  State  :  Provided  that  the  Secretary  of  State  may  pay  out  of  any 
money  in  his  hands  to  the  credit  of  the  deceased  any  preferential  charges  ap- 
pearing to  him  to  have  been  left  unpaid  by  the  committee  of  adjustment. 

9.  Where  the  residue  does  not  exceed  one  hundred  pounds  the  Secretary 

of  State  may,  if  he  thinks  fit,  require  representation  to 
t^y^of  ^tate  of  ^e^T-  be  taken  out;  but  if  he  does  not,  and  has  no  notice  of 
do^s  n^t^^exceed^^one  ^  representative  of  the  deceased,  then,  after  the  expi- 
hundred  pounds,  and  ration  of  the  prescribed  time  and  the  publication  of 
norepresen  a  ^j^^  pivvscribed  notice  (if  any)  the  residue  shall  be  dis- 

posed of  as  follows  : — 
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(1)  The  Secretary  of  State  may,  if  he  thinks  fit,  pay  or  apply  the  resi- 
due or  any  part  thereof  in  accordance  with  the  prescribed  regulations  to  or 
forthebenefitof  anyof  the  persons  appearing  to  be  beneficially  entitled  to  the 
personal  estate  of  the  deceased  or  any  of  them,  and  may  for  that  purpose 
invest  the  same  by  deposit  in  a  military  or  other  savings  bank  or  otherwise 
and,  if  necessary,  in  the  name  or  names  of  a  trustee  or  trustees  for  atiy  such 
person. 

(2)  Any  part  thereof  remaining  in  the  hands  of  the  Secretary  of  State, 
and  not  irrevocably  appropriated  shall  be  applied  in  paying  any  debt  of  the 
deceased  which — 

[a)  accrued  due  within  three  years  before  the  death;  and 

(6)  is  claimed  from  the  Secretary  of  State  within  two  years  after  the 
death  ;  and  > 

[c)  is  proved  by  the  claimant  to  the  satisfaction  of  the  Secretary  of  State. 

(3)  Except  as  above  in  this  section  provided,  a  person  shall  not  be 
entitled  to  obtain  payment  out  of  any  residue  in  the  hands  of  the  Secretary  of 
State  of  any  sum  due  from  the  deceased. 

10.  (1)  Where  any    residue  or  any  part    thereof    remains    undisposed 

of  and  unappropriated,  the  prescribed  notice  thereof 
■^ue^undisposed'^of        shall    be    published,    and    during  six  years  after   the 

publication  of  that  notice,  the   like  notice  with  any 
necessary  modifications  shall  be  annually  published. 

(2)  So  much  of  the  residue  as  remains  undisposed  of  and  unappropriated 
for  six  months  after  the  publication  of  the  last  of  such  notices  shall,  together 
with  any  income  or  accumulations  of  income  accrued  therefrom,  be  applied 
in  the  prescribed  manner  in  or  towards  the  creation  or  maintenance  of  such 
compassionate  or  other  fund  for  the  benefit  of  widow  and  children,  or  other- 
wise near  reltives  of  soldiers  dying  on  service,  or  within  six  months  after 
discharge,  as  may  be  prescribed. 

(3)  Provided  that  the 'application  under  this  section  of  any  residue,  or 
part  of  a  residue,  shall  not  bar  any  claim  of  any  person  to  the  name,  or  any 
part  thereof. 

*  Supplemental  Provisions. 

11.  Medals  and  decorations   shall  not  be    considered   to    be  comprised 

in  the  personal  estate  of  the  deceased  with  reference 

Disposal  of  medals       iq  ^^g  claims  of  creditors  or  for  anv  of  the  purposes 
and  decorationsj.  r      ^      •    ■   j.     j.-  i         ^i  •       *    i.     '        xi,         ■  j 

of  administration    under   this   Act  or  otherwise    and, 

notwithstanding   anything   in  this  or  any  other  Act,  the  same,  when  secured 

by  the  committee  of  adjustment,   shall  be  held  and  disposed  of    according 

to  regulations  laid  down  by  royal  warrant. 

12.  Where  any  part  of  the  personal  estate  of  the  deceased  consists  of 

effects,  securities,  or  other  property  not  converted 
Disposa^oj^effects  not     -^^^^  nioney,   the  '  provisions  of  this  "Act  with  respect 

to  paying  or  remitting  the  surplus  shall,  save  as 
may  be  prescribed,  extend  to  the  delivery,  trajismission,  or  transfer  of  such 
effects,    securities,   or   property  and  the   Paymaster  and  Secretary  of  State 
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shall  respectively  have  the  same  power  of  converting  the  same  into  money  as 
the  representative  of  the  deceased. 

13.  (1)     Her  Majesty  the  Queen  may,  by  warrant  under  the  royal  sign 

manual,  make  regulations  for  all  such  things  as  are 
ReguiatK.ns^by  royal     ^^  ^j^-^  j^^^   directed  or  authorised    to  be  prescribed 

or  made  subject  to  regulations,  and  also  such  regula- 
tions as  may  seem  fit  for  the  better  execution  of  this  Act  or  any  part 
thereof  ;  and  may  by  such  regulations  make  different  provisions  to  meet 
different  cases  or  different  circumstances. 

(2)  Every  royal  warrant  made  under  this  Act  shall  be  printed  by  the 
Queen's  printer,  and  published  under  the  authority  of  Her  Majesty's 
Stationery  Officer,  and  laid  before  both  Houses  of  Parliament  as  soon  as  may 
be  the  making  thereof.  • 

14.  (1)    An  official  administrator  nothwithistanding  any  law  regulat- 
„    ^  ,  ^.  ■  +„„     ing  his   office  independently   of   this   Act,    shall   not 

Restriction  on  inter-      .    &  .  r  y  ' 

position  of  official  ad-  interpose  m  any  manner  m  relation  to  any  property  oi 
ministrators.  ^  person  dying  while  subject  of  military  law,  except 

in  the  prescribed  cases  or  except  when  and  so  far  as  he  is  expressly 
required  to  do  so  by  a  committee  of  adjustment,  or  Paymaster  or  Secretary  of 
State. 

(2)  The  committee  of  adjustment  in  such  cases,  under  such  circum- 
tances  and  at  such  times  as  may  be  prescribed,  may  request  an  official 
administrator  to  exercise  his  official  powers  either  on  behalf  of  the  committee 
or  otherwise,  and  the  administrator  shall  comply  with  the  request.  The 
committee  may  also  lodge  any  property  secured  or  collected  by  them  with 
any  official  administrator. 

(3)  Where  under  this  Act,  any  property  com.es  to  the  hands  of  any 
official  administrator,  he  shall  administer  the  same  as  regards  preferential 
charges  and  otherwise  in  accordance  with  this  Act,  and  subject  thereto, 
according  to  the  law  regulating  his  office  independently  of  this  Act. 

(4)  The  official  administrator  shall  remit  any  surplus  remaining  in 
his  hands  after  discharge  of  all  debts  and  his  charges  to  the  Secretary  of 
State  at  such  time  and  in  such  manner  as  may  be  prescribed  to  be  disposed  of 
according  to  the  provisions  of  this  Act,  as  if  remittf^d  by  a  Paymaster. 

(5)  An  official  administator  shall  not  take  a  percentage  on  the  property 
exceeding  three  per  cent,  on  the  gross  amount  coming  to  or  remaining  in 
his  hands  after  payment  of  the  preferential  charges. 

15.  Any  property  coming  under  this  Act  to  the  hands  of  any  com- 

mittee of  adjustment  of  Paymaster  shall  not,  by  reason 
to  he^IsBetB\n  place  of  SO  coming,  be  deemed  assets  or  effects  at  the  place 
where  remitted  to.  -^^  which  that  committee  or  Paymaster  is  stationed 
or  resides,  and  it  shall  not  be  necessary  by  reason  thereof  that  representation 
be  taken  out  in  respect  of  that  poperty  for  that  place. 

16.  Where  any  surplus  or  residue,  as  the  case  may  be,  does  not  exceed 

one  hundred  pounds,  no  duty  shall  be  payable  in  the 
at?o"n^wherelumfun:  United  ^Kingdom  or  India  in  respect  thereof,  and  it 
der  £1.000.  gj^g^U    ^ot    be    necessary    that    representation  to  any 
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deceased  person  be  taken  out  for  the  purpose  of  obtaining  payment  thereof 
or  of  any  part  thereof  under  this  Act,  from  a  Paymaster  or  a  Secretary  of 
State,  except  in  any  prescribed  case,  or  in  any  case  where  the  Secretary  of 
State  requires  it. 

17.  Compliance   with  the  regulations    under  this  Act  with   reipect  to 
Disch  r  e  of   p  ^^^  mode  of  payment  of  any  surplus  or  residue  or  any 

master  and  Secretary     part  thereof  to  any  person  (whether  by  transmission 

of  state.  -     •        .  i 1  1  ■  , 1  •      V 

or  remission  to  another  place  or  person  or  otherwise) 
shall  discharge  the  Secretary  of  State  or  Paymaster  or  other  person, 
complying  witii  the  regulations  and  he  shall  not  be  liable  by  reason  of  the 
surplus  or  residue  or  part  which  may  be  in  his  hands  having  been  paid,  trans- 
mitted, remitted,  or  otherwise  dealt  with  in  accordance  with  the  regulations.- 

18.  Every    payment,    application    or    other    disposition    of   property 
„    ,   ,, .  ^        ,  made  by  the  Secretarv  of  State,  or  by  any  committee 

Validity    of    pay-         c     j-     \  .  ,       -^  d  4.  iT  ..•         • 

ments,  sales,  etc.,  un-     01  adjustment    or  by   any  Paymaster,  when  acting  in 
er  t  IS    ct.  execution  or  supposed  execution  of  this  Act,  or  of  any 

royal  warrant  for  carrying  this  Act  into  effect,  shall  be  valid  as  against  all 
whomsoever  ;  and  the  Secretary  of  State,  and  every  officer  belonging  to  any 
such  committee  and  every  such  Paymaster  as  aforesaid  shall ,  by  virtue  of 
this  Act,  be  absolutely  discharged  from  all  liability  in  respect  of  the  property 
so  paid,  applied,  sold,  or  disposed  of. 

19.  After  the  committee  of  adjustment  have  lodged  with  the  Paymaster 

the  surplus  of  the  property  of  any  deceased  person, 
^representatfve*s^  °^     ^^y   representative  of    that    person    and   any    official 

administrator  shall,  as  regards  any  property  of  a 
deceased  person  not  collected  by  the  committee  of  adjustment  and  not 
forming  part  of  the  surplus  or  residue  in  this  Act  mentioned,  have  the 
same  rights  and  duties  as  if  this  Act  had  not  passed.' 

20.  A  creditor,  as  such,  shall  not  be  deemed  a  person  entitled  to   take 

^     ,,^  ,    ,  .        out  representation  to  the  deceased   within  the  meaning 

Creditor       admlnis-         r  .i  •     .     ,         ,  1  r  •    1     1 

tering  not  entitled  ot  this  Act  Or  to  pay  or  secure  the  preferential  charges  ; 
to  claim  property.  ^^^^    shall    a    creditor   taking    out    representation    be 

entitled  as  representativt^  of  the  deceased  to  claim  from  a  Paymaster  or  the 
Secretary  of  State  any  part  of  the  property  of  the  deceased. 

21.  (1)     Where  any  original  will   of  a   person   dying  while    subject   to 

military  law,  whether  he  died   before  or  after  the  com- 

probate^*etc.,^*of^ori*^    mencement    of    this    Act,    comes    to   the  hands  of  a 

of  "^^ecretary^of  ^^tate    Secertaiy  of  State,  and    representation  under  the  same 

and    declaration     of    is  not  taken  out,  then  the  Secretary  of  State  may  cause 

acy.  ^j^^  same  to  be  deposited  as  follows  : — 

(a)  Where  the  domicile  of  the  testator  appears  to  the  Secretary  of  State 
to  have  been  in  Scotland,  then  in  the  office  of  the  commissary  clerk  of  the 
commissary  court  of  the  county  of  Edinburgh. 

(b)  Where  the  domicile  of  the  testator  appears  to  the  Secretary  of  State 
to  have  been  in  Ireland,  then  in  the  place  for  the  time  being  appointed  in  Dub- 
lin for  the  deposit  of  original  wills  brought  in  to  the  High  Court  in  Ireland. 
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{(■)  In  any  other  case,  in  the  place  for  the  time  being  appointed  in  Lon- 
don for  the  deposit  of  original  wills  brought  into  the  High  Court  in  England. 

(2)  Where  any  peron  dies  while  subject  to  military  law  intestate, -and 
under  this  Act,  any  residue  of  his  property  comes  to  the  hands  of  the 
Secretary  of  State,  and  representation  to  the  deceased  is  not  taken  out,  then 
the  Secretary  of  State  may,  if  it  seems  fit,  cause  a  declaration  of  his  intestacy 
to  be  deposited  in  the  place  or  office  where  his  original  will  (if  any)  would  be 
deposited  as  aforesaid. 

(3)  In  every  such  case  the  Secretary  of  State  may  cause  to  be  deposited, 
together  with  the  original  will  or  declaration  of  intestac}'^  an  inventory  showing 
the  personal  property  of  the  deceased,  and  the  application  thereof,  as  far  as 
the  same  is  known. 

(4)  Every  such  original  will,  declaration  of  intestacy,  and  inventory 
shall  be  preserved  and  dealt  with,  and  may  be  inspected,  subject  and 
according  to  the  same  rules  or  orders  and  on  payment  of  the  same  fees  as  any 
other  like  documents  deposited  in  that  office  or  place,  or  subject  and  accord- 
ing to  such  other  rules  or  orders  and  on  payment  of  such  other  fees  as  may 
be  made  or  fixed  in  that  behalf  by  the  Court,  Judge,  or  other  authority 
empowered  to  make  rules  or  ordei's  in  relation  to  other  documents  deposited 
in  the  same  place  or  office. 

Amplication  of  Act  to  S fecial  Cases. 

22.     In  the  application  of  this  Act  to  an  Army 
ln®Army'*pIymastlr°     Paymaster,    the      following    modifications    shall      be 

made  : 

(1)  The  powers  and  duties  of  the  committee  of  adjustment  shall  ai'ise 
immediately  on  his  death,  and  shall  continue  notwithstanding  that  the  pre- 
ferential charges  are  paid  or  secured. 

(2)  Money  in  the  possession  or  under  the  control  of  an  Army  Paymaster 
at  his  death  shall  not  be  considered  to  be  comprised  in  his  effects  for  the 
purposes  of  this  Act. 

(3)  The  surplus  in  the  hands  of  the  committee  of  adjustment  and  the 
residue  in  the  hands  of  a  Secretary  of  State  shall  be  cl«:>alt  with  and  disposed  of 
as  may  be  prescribed  and  not  according  to  the  foregoing  provisions  of 
this  Act. 

23.     Where  a  person  subject  to  military  law  deserts  or  is  absent  without 

leave  for  21  days  or  is  convicted   by  a  Civil  Court  of 

Application  of  Act  to     ^j^y  offence  which  bv  the  law  of  England   is  felony,  or 

deserters,  felons,  etc.       .     -^       .  ,  •  •  i       i  .      -^ 

IS  delivered  up  as  an  apprentice,  whether  in  pur- 
suance of  an  order  of  a  Court,  or  otherwise,  the  provisions  of  this  Act  shall 
apply  as  if  the  person  were  dead,  subject  to  the  following  modifications  : — 

(1)  The  powers  of  the  committee  of  adjustment  shall  arise  and  continue 
notwithstanding  that  the  preferential  charges  are  paid  or  secured. 

(2)  The  committee  of  adjustment  shall  dispose  of  the  surplus  in  the  pre- 
scribed manner,  and  the  san^?  when  so  disposed  of  shall  be  free  from  all 
claim  on  the  part  of  the  said  person  or  any  one  claiming  through  him. 
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24.  Where  a   person  subject  to  military   ]aw   is  ascertained  in  the  pre- 

scribed manner  to  be  insane,  the  ]n"ovisions  of  this  Act 
Application  of  Act  to      ^\^^]]  apply  as  if  he  had  died  at  the  time  of  his  insanity 

case  or  insanity.  .  t^t^  -^  ■        i  i  •  i     i  i 

being  so  ascertained,  subject  nevertheless  to  the 
proscribed  exceptions,  and  to  the  following  modifications  :—  , 

{(()  The  preferential  charges  may  be  paid  by  the  wife  of  the  insane  person, 
or  by  any  person  who,  subject  to  the  prescribed  regulations,  appears  to  be  a 
relative  of  or  person  undertaking  the  care  of  the  insane  person  or  of  his 
property. 

{b)  The  committee  of  adjustment  shall  dispo-e  of  the  surplus  in  the 
prescribed  manner  with  a  view  to  its  being  applied  for  the  benefit  of  the 
insane  person. 

Application  of  Act,  to  India. 

25.  This  Act   shall   apply  to  India  as  if  it  were  a  colony,  .subject  to  the 

modifications     in  this    Act    mentioned,    and    to   this 

General  application      exception,   that    it  .^hall  not,    save   so  far  as    may  be 
of   Act  to  India-  -i      i  i  •  i-    i      i-  •   i  •    "^    i 

prescribed,  apply  to    anv  native  of    Jndia    within    the 

meaning  of  Indian   military  law. 

26.  1 11  tlie  case  of  the  death  of  a  person  who  dies  while  in  India  or  while 

on  .service  with  any  force  under  the  command  of 
d^'ti^occui-s  in  indm^  the  Commander-in-Chief  in  India  or  of  any  provin- 
befng*a%oicUeiv '^  "°^     ^'^'^^    Commander-iii-Chief    in    India,    and    who   is  not 

a  soldier  of  Her  Maje.'^ty's  regular  forces,  this  Act 
shall  apply  with  the  following  modifications  : — 

(!)  The  Paymaster  shall,  after  the  prescribed  notice,  pay  all  debts 
of  which  he  has  notice  within  the  prescribed  time,  and  which  appear  to  him  to 
be  lawfully  payable  out  of  the  estate  of  the  deceased:  Provided  that  if, 
under  the  special  circumstances  of  the  case  of  the  deceased,  it  appears  to 
the  Paymaster  inexpedient  or  unjust  to  pay  any  claims  out  of  the  estate,  or  if 
the  claims  lodged  exceed  in  the  whole  tlie  presciibed  amount,  the  Paymaster 
shall,  without  discharging  those  claims  or  any  of  tiuni,  transier  the 
surplus  aforesaid  to  the  Official  Administrator,- 

(2)  Where  the  Payma.ster  does  not  so  transfei-  the  surplus,  he  shall 
dispose  thereof,  or  of  so  much  thereof  as  remains  after  the  dischai'ge  of  any 
claims  in  manner  directed  bv  this  Act. 

(?))  The  foregoing  provisions  of  this  section  shall  not  apply  to  an  Army 
Paymaster. 

(4)  The  Secretary  to  the  Government  of  India  in  the  Military  Depart- 
ment shall  have  the  same  power  as  the  Secretary  of  State  to  decide  any  doubt 
or  difference  as  to  preferential  charges,  and  his  decision  shall  have  the  same 
effect  as  if  it  were  given  by  the  Secretary  of  >'tate  to  decide  any  doubt  or 
diflerence  as  to  preferential  charges,  and  his  decision  shall  have  the  same 
effect  as  if  it  were  given  by  the  Secretary  of  State. 

For  forms  of  petitions,  sec  Administration  Practic*  in  Imlia. 
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27.  Nothing    in    this    Act   shall    prevent  the  Secretary  of   State  from 

deducting  in  the  par   office  from   any   arrears  of  pay 
Deduction  of  arrears       i  x.       S        j  j     .i  .       r  e 

of  subscription  to  raiii-     tlue   to  tlie  deceased   the  amount  or  any  arrears  of 
fifnds.  ^"^  orphan     subscription     due    by   the    deceased   to    the    Indian 

military  and  orphan  funds,  or  either  of  them. 

28.  Anything  authorised  or  required  by  this  Act  to  be  done  by,  to,  or 

x>r.r.,ri^ir.^  „    *  bcforc   Si  Secrctarv  of  State,  mav,  in  the  prescribed 

Provision   as  to  sec-  ,        ,  ,      •  i     r  id  ,  r   .. 

retary  ofstatefor     cases  be  done  by,  to  or  before  the   Secretary  of  State 

in  Council  of  India.  , 


India. 


Definitions  ;  Extent  ;  Commencement  ;  Repeal  ;  Short  Title. 

29.  In  this  Act,  unless  the  context  otherwise  requin^s  : 

The  expression  ' '  officer  ' '  includes  a  warrant 
officer,  although  not  holding  an  Honorary  Commis- 
sion. 

The  expression  "representation"  includes  probate  and  letters  of  admin- 
istration, with  or  witliout  will  annexed,  and  in  Scotland  confirmation  and  in 
India  or  a  colony  the  corresponding  documents  in  use  according  to  the  law  of 
India  or  the  colony. 

The  expression  "representative"  means  any  person  taking  out  represen- 
tation, but  does  not  include  an  official  administrator. 

The  expression  "  official' administrator  "  means  in  India  the  Adminis- 
trator-General of  any  presidency  or  province,  and  in  a  colony  means  any  pub- 
lic officer  who  has  by  law  any  powers  or  duties  in  relation  to  the  collection  or 
distribution  of  the  estate  of  any  deceased  person. 

The  expression  ' '  prescribed ' '  means  prescribed  by  Royal  Warrant. 

Save  as  aforesaid,  expressions  in  this  Act  have  the  same  meaning  as  in  the 
Army  Act. 

30.  (1)     This    Act    shall    apply   to    all    persons  subject    to    military 

law.     whether      within    or    without     Her     Maiesty's 
Extent  of  Act.  ,        .    .  j        ./ 

dominions. 

(2)  This  Act  shall  be  registered  by  the  Royaf  Courts  of  the  Channel 
Islands,  and  shall  apply  to  those  Islands  and  to  the  Isle  of  Man  as  if  they  were 
parts  of  the  United  Kingdom. 

(3)  This  Act  shall  apply  to  a  place  in  which  Her  Majesty  exercises 
jurisdiction  under  the  Foreign  Jurisdiction  Act,  ISDO,  as  if  that  place  were  a 
colony — 53  &  54  Vict.,  c.  37. 

31.  This  Act  shall  come  into  operation  on  the  first  day  of  October  one 
Commencement  of       tliousand    eight    hundred     and    ninety-three,    or  any 

Act.  earlier  day  appointed  either  generally  oi'  with  reference 

to  any  place  or  places  by  Royal  Warrant. 

32.  The   Regimental   Debts   Act,    1863,   and  section  fifty-one   of  the 

Regulation    of    the     Forces    Act.    1881,    are    hereby 
Repeal.  i    j 

repealed. 
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33.     This  Act  may  be  cited  as    the   Regimental 

Short  title  j)^^^^  ^^^^   jgt^3 

Royal  Warrant — Regulations  under  the  Fieginiuntal  Debts  Act,  1893. 

VICTORIA,  R.  &  I. 

(1)  Whereas  by  Our  Warrant  of  22nd  April.  1881.  we  were  pleased  to 
make  the  Regulations  thereunto  annexed,  being  Regulations  under  the  Regi- 
mental Debts  Act,  1863  ;  and  Whereas  by  the  Regimental  Debts  Act.  1893. 
which  will  come  into  operation  on  the  1st  October,  1893,  the  Regimental 
Debts  Act,  186-^,  is  repealed  ;  and  Whereas  We  deem  it  expedient  to  make 
Regulations  under  the  Regimental  Debts  Act,  1893,  to  take  effect  as  from  the 
1st  October.  1893,  in  lieu  of  the  regulations  annexed  to  Our  said  Warrant 
of  the  22nd  April.  1881  ; 

(2)  Our  W'ill  and  Pleasure  is  that  Our  said  Warrant  of  22nd  April, 
1881.  and  the  Regulations  thereunto  annexed,  shall  be  and  are  hereby 
cancelled  as  from  the  1st  October.  1893,  and  this  Our  Warrant  and*Regula- 
tions  which  shall  be  administered,  construed  and  interpreted  by  Our 
Secretary  of  State  for  War,  and  Our  Secretary  of  State  in  Council  of  India, 
as  the  case  may  require,  shall,  on  and  after  the  1st  October,  1893,  subject 
to  and  in  conjunction  with  the  Regimental  Debts  Act,  1893,  be  the  sole 
and   standing  authority  on  the  matters  therein  treated  of  ; 

(3)  Provided  always  that  where  and  so  far  as  the  Regimental  Debts 
Act,  1893,  the  Army  Act,  or  this  Our  Warrant  and  the  Regulations  thereunto 
annexed  do  not  particularly  prescribe  the  manner  in  which  any  sum  of  money 
is  to  be  disposed  of  or  invested,  then  and  in  every  such  case,  until  by  further 
Warrant  under  Our  Royal  Sign  Manual  we  otherwise  direct,  the  same  shall 
be  disposed  of  or  invested  as  the  same  would  have  been  disposed  of  or 
invested  if  the  Acts  above  quoted  had  not  been  passed. 

(4)  Until  by  further  Warrant  under  Our  Royal  Sign  Manual  We 
otherwise  direct,  medals  and  decorations  belonging  to  persons  dying  while 
subject  to  Military  Law  sh^ll  be  disposed  of  as  Our  Secretary  of  State  for 
War  may,  according  to  the  circumstances  of  different  cases,  think  fit. 

Given  at  Our  Court  at  Balmoral,  this  30th  day  of  August,  1893.  in  the 
57th  year  of  Our  Reign. 

Bv  Her  Majesty's  Command, 

H .  Campbell- Bannerma n. 


REGULATION. 


{Section  1    of  the  Act.  ) 

1.  Where  the  deceased  was  an  Officer  employed  on  tlie  .Staff,  the  Com- 
mittee of  Adjustment  is  to  consist  of  two  officers  to  bfe  appointed  by  the 
Officer  Commanding  at  the  Station,  one  of  whom  should,  if  practicable,  be  a 
Field  Officer. 

2.  Where  the  deceased  was  an  Officer  not  employed  on  the  Staff',  the 
Committee  of  Adjustment  is  to  consist  of  a  Major  of  the  regiment  or  corps  or 
an  Officer  doing  Major's  duty  in  hi,s  absence,  and  two  other  Officers  of  the 
regiment  or  corps  not  under  the  rank  of  Captain  (unless  Officers  of  that 
rank  or  of  the  regiment  or  corps  cannot  conveniently  be  had),  to  be 
appointed  by  the  Commanding  Officer  of  the  regiment  or  corps  or  by  the 
Officer  Commanding  at  the  Station. 

3-  W^here  the  deceased  was  a  Warrant  Officer,  non-commissioned 
officer  or  man  employed  on  the  Staff,  the  Committee  of  Adjustment  is  to 
consist  of  any  Officer,  not  under  the  rank  of  Captain,  under  whom  the  soldier 
was  serving,  and  two  other  Officers  to  be  appointed  by  the  Officer  Command- 
ing at  the  Station. 

4.  Where  the  deceased  was  a  Warrant  Officer,  non-commissioned  officer 
or  man  not  employed  on  the  Staff,  the  Committfe  of  Adjustment  is  to  consist 
of  the  Officer  Commanding  the  troop,  squadron,  battery,  or  company  to  which 
the  deceased  belonged,  and  two  other  Officers  of  the  regiment  or  corps  to  be 
appointed  by  the  Commanding  Officer. 

5.  Where  the  death  occurs  at  sea,  and  a  Committee  of  Adjustment  does 
not  assemble  on  board  the  ship  on  which  the  death  occurs,  a  Committee  will 
be  assembled  at  the  port  of  arrival. 

6.  The  Committee  of  Adjustment  will  in  all  cases,  except  as  provided 
in  paragraph  8,  as  soon  as  practicable  after  the  death,  make  an  inventory  of 
the  property,  and  an  account  of  the  debts  and  credits  of  the  deceased. 

7.  The  inventory  and  account  will  be  made  in  duplicate  on  the  forms 
supplied,  and  both  the  original  and  the  duplicate  will  be  certified  by  the  Com- 
mittee of  Adjustment.  The  original  will  be  dealt  with  as  hereafter  directed 
in  these  regulations.  Where  the  death  occuis  in  India  the  duplicate 
Avill  be  sent  to  the  Military  Secretary  to  the  (lovernment  of  the  Presidency 
in  which  the  deceased  was  quartered.  It  will  then  be  delivered  by  him 
to  the    Administrator-General  of    the    Presidency    or    Province    in    cases 
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where    the    .surplus    is     transferred    to     the    Adniinistrator-(Jeiieral     under 
section  2(),  §   (1)    of    the   Act,   and   will   accompany    the  remittance   of    the 
surplus  in  cases  where  §  (2)  of   the  same   section   applies.     Wheie    the  death    " 
occurs    elsewhere    than    in     India,    the     duplicate  will     be    kept    with    the 
regimental  or  other  propei"  records, 

8.  Where  payment  of  the  preferential  charges  is  secured  under  section 
5  of  the  Act,  the  Committee  of  Adjustment  may  abstain  from  securing  and 
making  an  inventoj}^  of  the  effects,  if  so  requested  by  the  person 
paying  securing?    payment  of  the  preferential  charges. 

9.  The  effects  secured  wull  be  kept  in  a  place  of  security  until  <luly  sold  or 
otherwise  disposed  of. 

10.  The  expression  "  regulation  area  "  means  the  station,  colony,  or 
command,  or  such  other  area  as  may,  in  case  of  doubt,  be  deteiniined  by 
the  Secretaiy  of  State. 

(Section  -2  <,j  the  Art.  ^  (1).) 

11.  The  actual  and  necessary  expenses  of  the  funeral,  in  the  United 
Kingdom  or  the  colonies  of  a  Warrant  Officer,  non-commissioned  officer, 
or  man  will  be  borne  by  the  Public  to  such  extent  as  may  be  proyided 
for  in  the  Allowance  Regulations. 

12.  The  expression  "any  person  "  means  the  representative  of  the 
deceased,  the  w^idow  (if  any),  or  one  of  the  next-of-kin. 

13.  Where  the  Committee  of  Adjustment  withdraw  from  interference 
in  relation  to  property  of  the  deceased  in  consequence  of  the  representative 
of  the  deceased,  or  his  widow',  or  one  of  his  next-of-kin.  paying  in  full 
the  preferential  charges,  the  Committee  will  forthwith  forward,  together 
with  the  inventory  (if  made)  and  account,  a  repoit  of  the  facts  and 
circumstances  as  follows  : — 

Where  the  death  occurs*  elsewhere  than  in  India,  or  the  death  occurs  in 
India,  the  deceased  being  (in  the  latter  case)  a  soldier  of  Her  Majesty's  British 
Forces  to  the  Secretary  of  State  for  War. 

Where  the  death  occyirs  in  India,  the  deceased  not  being  a  soldier  of  Her 
Majesty's  British  Forces,  to  the  Military  Secretary  to  the  Government  of  the 
Presidency  in  which  the  deceased  was  quartered. 

{Srrfin»  (i  of   Ihr     Art.    §   (1).  (2).  (3).) 

14.  Where  the  death  occurs  out  of  the  United  Kingdom  the  Committee 
of  Adjustment  may,  if  they  think  fit.  postpone  any  sale  of  the  effects  until 
such  time,  beyond  one  month,  as  the  next  kin  of  the  deceased  have  had 
opportunity  oif  notifying  their  wishes  to  the  Committee  regarding  the  sale 
or  the  withholding  frcm  sale  of  any  portion  of  the  effects. 

15.  The  effects  to  be  sold  will  be  disposed  of  atfaiiand  open  auction  at 
the  most  favourable  opportunity,  in  the  case  of  an  Officer  in  the  presence  of  a 
member  of  the  Connnittee  of  Adjustment,  and  in  the  case  of  a  soldier  in  the    * 
presence  of  either  the  Staff  Officer,  or  the  Officer  Commanding  the  troop, 
squadron,  battery,  or  company,  under  whom  the  man  was  serving. 
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16.  Such  of  the  effects  as  the  Committee  of  Adjustment  do  not  sell  by 
auction  may  be  sent  by  them  to  the  representative  or  next  of  kin  of 
the  deceased  ;  but  where  it  appears  desirable  to  do  so,  the  committee  may 
annex  any  securities,  share  certificates,  life  assurance  or  other  policies, 
bank  deposit  receipts  or  other  documents  of  value  to  the  original  inventory 
and  account  for  transmission  to  the  War  Office,  or  India  Office,  as  the 
case  may  be. 

17.  The  practice  of  employing  a  non-commissioned  officer  in  selling 
by  auction  such  of  the  effects  of  a  deceased  Officer  or,  soldier  as  are 
not  otherwise  disposed  of,  will  be  adopted  only  in  cases  in  which  it 
appears  to  be  most  advantageous  for  the  estate  of  the  deceased.  When 
much  trouble  and  responsibility  are  thrown  upon  the  non-commissioned 
officer  by  his  being  so  employed,  a  commission,  payable  out  of  the  eft'ects, 
at  a  rate  varying  from  two  to  five  per  cent,  on  the  amount  of  the  produce, 
of  the  sale,  according  to  the  greater  or  less  degree  of  trouble  and  respons- 
ibility thereby  caused,  may  be  paid  to  him,  and  charged  in  the  statement 
of  the  accounts  of  the  deceased,  the  man's  receipt  for  the  amount  being 
annexed  thereto,  together  with  the  certificate  of  the  Commanding  Officer  that 
his  employment  as  auctioneer  was  most  advantageous  for  the  estate,  and 
that  the  duties  performed  by  him  justifying  the  remuneration  charged.        ■ 

(Section  6  of  the  Act.  §  (4).). 

18.  The  Committee  of  Adjustment  will  discharge  all  debts  that  have 
accrued  in  the  same  station,  colony,  or  command,  which  are  proved  to  their 
satisfaction,  except  where  the  death  occurs  in  India,  and  the  deceased  is  not 
a  soldier  of  Her  Majesty's  British  Forces,  in  which  case  their  discharge 
is  provided  for  in  Section  2<)  of  the  Act  and  paragraph  54  of  these 
regulations. 

{Section   (i  oj  fhf:   Act.    §   ((i)  ). 

19.  Where  the  deceased  was  an  Officer  ai\d  the  death  occurs  elsewhere 
than  in  India,  the  Committee  of  Adjustment  will  lodge  the  surplus  in  the  hands 
of  the  District  Paymaster  for  credit  in  his  next  account,  taking  a  receipt  for 
the  amount.  This  receipt,  together  with  the  inventory  and  the  account  of 
debts  and  credits  will  be  transmitted  by  the  Committee  of  Adjustment 
to  the  Secretary  of  State  for  War,  through  the  Officer  Commanding  at  the 
station. 

20.  Where  the  deceased  was  a  non-commissioned  officer  or  man  serving 
in  Her  Majesty's  British  Forces,  then,  where  the  death  occurs  in  India,  the 
Committee  of  Adjustment  will  lodge  the  surplus  in  the  hands  of  the  Officer 
paying  the  corps,  who  will  credit  the  amount  in  the  next  Casualty  Return. 
Where  the  death  occurs  elsewhere  than  in  India,  the  surplus  will  be  credited  in 
the  Pay  List  of  the  troop.  s(juadron,  battery,  or  company  to  which  the 
deceased  belonged. 

21.  Where  the  death  occurs  in  India,  the  deceased  not  being  a  non- 
commissioned officer  or  man  serving  in  Her  Majesty's  British  Forces  the  Com- 
mittee of  Adjustment  will  remit  the  surplus  to  the  Military  Secretary  to 
the  Covernnient  of  the  Presidency  in  which  the  deceased  was  quart^^red. 
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22.  Whenever  a  Committee  of  Adjustment  remit  or  lodge  a  surplua 
they  will  send  or  lodge  therewith  the  original  inventory  and  account,  except 
as  provided  in  paragraph  19. 

23.  In  every  case  the  officer  present  at  the  sale  of  effects  will  furnish  a 
certified  statement  of  the  particulars  thereof,  which  will  be  attached-to  the 
original  inventory  and  account,  and  he  will  cause  the  amount  produced  by 
such  sale  to  be  carried  to  the  credit  of  the  account. 

24.  In  cases  in  which  paragraph  20  applies,  the  Pavmaster  or  other 
Officer  paying  'the  corps  will  ascertain  that  all  the  'articles  reported 
in  the  inventory  furnished  to  him  as  forthcoming  are  accounted  for  in  the 
particulars  of  the  sale  and  will  annex  the  inventory  and  account,  and  the 
particulars  of  the  sa|e,  to  the  current  Account  or  Casualty  Return  rendered 
by  him,  and  will  state  therein  the  balance,  debtor  or  creditor.  In  cases 
in  which  paragraph  21  applies,  the  Military  Secretary  will  have  the 
inventory  and  account,  and  the  statement  of  the  particulars  of  the  sale 
compared  and  examined. 

25.  Where  a  regiment  of  Her  Majesty's  British  Forces  is  stationed 
in  India,  monthly  Casualty  Returns,  made  up  according  to  the  printed 
form,  will  be  transmitted  to  the  Secretary  of  State  for  War  through  the 
Controller  of  Military  Accounts  in  the  Presidency,  and  sums  therein 
mentioned  will  be  stated  in  sterling  money. 

With  respect  to  Her  Majesty's  Indian  Forces,  similar  returns  will  be- 
transmitted  to  the  Secretary  of  State  in  Council  in  India. 

26.  Casualty  Returns  from  India  will  specify  in  each  case  whether  the 
deceased  was  known  to  be  possessed  of  property  of  any  description 
whatever  besides  that  stated  in  the  Casualty  Return,  but  not  actually 
realized  when  the  return  is  made.  If  any  such  other  property  is  known, 
a  statement  of  the  particulars  thereof  made  out  in  duplicate,  will  be  for- 
warded with  the  Casualty  JReturn,  and  a  memorandum  will  be  annexed 
thereto  of  the  steps  that  have  been  taken  for  recovering  or  realizing 
the  same  under  the  Act.  If  no  such  other  property  is  known,  a 
memorandum  to  that  effect  will  be  made  on  the  Casualty  Return. 

27.  Where  a  deceased  Officer,  Warrant  Officer,  non-commissioned  officer 
or  man  leaves  a  will,  then,  if  representation  is  not  taken  out,  the  original  will 
and,  if  representation  is  taken  out,  a  complete  and  authenticated  copy 
of  the  will,  will  be  sent,  along  with  the  inventory,  account  and  other 
papers,  by  the  Committee  of  Adjustment  and  will  be  transmitted  to  the 
Secretary  of  State  for  War,  or  the  Secretary  of  State  in  Council  of  India, 
as  the  case  may  require.  W^here  the  original  will  is  sent,  a  complete 
and  authenticated  copy  of  it  will  be  first  made  under  the  direction  of  the 
Committee  of'Adjustment,  and  will  be  kept  with  the  regimental  or  other 
proper  records. 

{Section  7  of  the  Act.) 

28.  Payments  to   the   next     of      kin,     or    legal     representatives  of    , 
deceased    soldiers   of     Her   Majesty's    British    Forces    will    be    made  in 
accordance  with  the  directions  on  this  point  iA  the  Financial  Instructions. 


■574:  REGULATION.  |  KK(;. 

As  regards  deceased  Officers,  where  represeMtatioii  is  not  taken  out,  the 
surplus  will  be  credited  by  the  District  Paymaster  referred  to  in 
paragraph  19,  or  in  India  will  be  remitted  by  the  Military  Secretary,  a- 
•directed  in  paragraph  55. 

(Srrlioii   it  o/   //k    Ad  ) 

I 

29.  In  cases  in  which  represeatutioii  is  not  taken  out,  pa}-meiit  will  be 
made  to  or  tor  the  benefit  of  each  peison  appearing  to  be  beneficially  interested 
in  an  estate  ;  but  in  special  cases,  where  it  appears  desirable,  payment  of  the 
whole  residue  will  be  made  to  the  person  entitled  to  take  out  representation 
to  the  deceased. 

(Strlioi,    HI  ol  Ihi'  Act.) 

30.  The  notice  under  section  10  of  the  Act  will  be  published  in  the 
London  Gazette  as  soon  as  may  be  convenient  and  will,  with  such  variations  as 
circumstances  require,  specify  the  name,  rank,  and  regiment  of  the  deceased, 
and  the  amount  of  the  residue. 

{Section  14  o/  tht  Act.) 

31.  The  Committee  of  Adjustment  (in  India)  will  deliver  over  the  effect 
secured  by  them  to  the  Administrator-General  only  in  case  they  apprehend 
that  considerable  difficulty  or  delay  may  arise  in  or  about  the  collection  or 
realization  of  the  effects  and  credits  of  the  deceased,  in  consequence  of 
the  character  of  any  investment  or  in  consequence  of  it  being  requisite 
to  institute  some  action  or  suit  in  relation  to  the  property  of  the  deceased 
or  in  case  there  is  some  other  peculiar  circumstance  connected  with  the 
property  making  it  in  the  judgment  of  the  Committee,  expedient  to  take 
that  course. 

32.  Where  the  Committee  of  Adjustment  deliver  over  effects  to  an 
Administrator-General  they  will  do  so  as  soon  as  practicable  after  they 
have  determined  to  take  that  course. 

33.  Where  the  Committee  of  Adjustment  deliver  over  effects  to 
an  Administrator-General,  they  will  forthwith  forward,  together  with  the 
inventory  an  account,  a  report  of  the  facts  and  circumstances,  as  follows  ; — 

Where  the  deceased  was  a  soldier  of  Her  Majesty's  British  Forces, 
to  the  Secretary  of  State  for  War  ; 

In  other  cases,   to   the   Military    Secretary    to   the   Government    of  the 
Presidency  in  which  the  deceased  was  quartered. 

34.  The  Administrator-General  will  remit  to  the  Secretary  of  State  for 
India  the  balance  of  the  estate  as  soon  as  possible  after  the  discharge  of  all 
debts  and  liabilities,  and  after  the  payment  any  persons  resident  in  India 
of  the  share  or  shares  to  which  they  may  be  legally  entitled.  He  will  further 
submit  to  the  Government  of  India,  for  transmission  to  the  India  Office,  a 
half-yearly  return  of  these  estates  and  the  manner  in  which  they  have 
been  disposed  of. 

(Section  22  of  the  Act.) 

35.  In  the  case  of  a!i  ^my  Paymaster,  the  Committee  of  Adjustment 
will,  if  possible,  comprise  a  member  of  the  Army  Pay  Department. 
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The  Committee  of  Adjustment  are  to  forthwith  remit  the  surplus  to  the 
Secretary  of  State  for  War,  through  the  District  Account  or  Casualty 
Return  (see  paragraphs  19  and  20),  and  the  residue  will  then  be  applied  in 
discharge  of  any  preferential  claims  that  may  remain  unsettled,  or  of 
any  claims  in  respect  of  public  accounts  for  which  the  deceased  was 
responsible.  Any  portion  of  the  residue  then  remaining  will  be  baid  or 
applied  in  accordance  with  section  9  of  the  Act. 

{Section  23  of  the  Act.) 

36.  In  all  cases  of  desertion,  absence  without  leave  for  21  davs,  and 
of  a  soldier  being  delivered  up  as  an  apprentice,  or  being  convicted  of 
felony  by  the  civil  power,  the  Committee  of  Adjustment  will  be 
composed  in  like  manner  as  in  the  respective  cases  of  death,  and  the 
foregoing  regulati-Dns  relative  to  the  respective  cases  of  death  will  be 
applied  as  far  as  the  diiTerence  of  the  circumstances  will  admit. 

37.  The  kit  of  an  apprentice  will  be  disposed  of  as  provided  in  the 
Clothing  Regulations,  and  should  he  be  in  possession  of  any  plain  clothes 
when  claimed  by  his  master,  such  clothes  will  not  be  sold  but  returned 
to  the  man. 

38.  In  the  case  of  the  desertion  of  a  soldier  the  efPects  will  be  sold  as  soon 
as  may  be  convenient  after  he  has  been  declared  a  deserter,  or  been  absent 
without  leave  for  21  days  (but  within  three  months  from  the  date  of  desertion). 
If,  however,  the  deserter  should  rejoin  while  any  articles  of  his  necessaries 
remain  unsold,  and  if  he  should  require  such  articles  for  his  military 
purposes,  the  articles  will  be  returned  to  him  and  he  will  not  be  subject  to 
forfeiture  in  respect  thereof. 

39.  The  proceeds  of  the  sale  of  the  efTects  will  be  credited  in  a  statement 
of  the  deserter's  accounts  (his  "  non-effective  account,")  exhibiting  his 
assets  and  such  of  his  liabilities  as  would,  under  the  Act.  be  preferential 
charges  against  the  estate.  ,Any  sum  deposited  by  the  soldier  in  the  regi- 
mental savings  bank  will  also  be  credited  in  the  non-effective  account. 

40.  The  balance  on  the  non-effective  account  shall  be  applied,  .so  far  as 
it  will  extend,  for  the  purposes  and  in  the  order  following,  that  is  to  say — 

(a)  In  payment  of  any  debts  due  to  the  public  on  account  of  articles 
of  public  property  made  away  with,  or  otherwise  lost  on  desertion, 
and  of  an}^  other  debts  that  may  be  due  to  the  public. 

(6)  In  payment  or  satisfaction  of  such  other  debts  or  liabilities  of  or 
claims  against  the  soldier,  as  the  Secretary  of  State  for  War  or  the 
Secretary  of  State  in  Council  of  India  shall  think  fit  to  allow, 
including  herein  claims  by  reason  of  any  criminal  or  wrongful  act 
of  the  soldier. 

41.  Should  an}'  balance  then  remain  the  amount  will  be  credited  in  the 
accounts  of  the  Paymaster  or  other  accountant  in  whose  accounts  the  pay  of 
the  man  to  the  date  of  desertion  is  charged. 

42.  If  the  soldier  shall  rejoin  or  be  recovered  to  the  service  within 
three  years  from  the  date  of  desertion,  or  in  the  event  of  his  having  fraudu- 
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lently  re-cnlisted,  it  such  fraudulent  le-enlislment  has  been  discovered 
within  that  period,  any  balance  left  after  the  settlement  of  the  claims  (if 
any)  which  may  have  been  payable  under  paragraph  40,  may  be  applied  in 
payment  of  any  debts  due  on  account  of  articles  of  necessaries  ipsued  to  the 
soldier  on  his  rejoining,  or  of  any  debts  due  on  account  of   his  re-equipment. 

43.  If  the  soldier  shall  rejoin  or  be  recovered  to  the  service  within  one 
vear  from  the  date  of  desertion,  or  in  the  event  of  his  having  fraudulently 
re-enlisted,  if  such  fraudulent  i-e-enlistment  has  been  discovered  within 
that  period,  any  balance  left  after  the  settlement  of  the  claims  (if  any)  which 
may  have  been  payable  under  paragraphs  40  and  42  may  hd  repaid  to  the 
soldier  himself. 

44.  Any  balance  remaining  after  the  settlement  of  the  claims  (if  any) 
which  may  have  been  payable  under  paragraphs  40  ahd  42,  shall,  at  the 
expiration  of  three  years  from  the  date  of  desertion,  be  considered  as  forfeited, 
and  will  be  disposed  of  as  the  Secretary  of  State  for  Wai-  or  the  Secretary 
of  State  in  Council  of  India  respectively  may  determine. 

45.  Any  articles  of  private  property  which  may  be  in  the  possession  of 
the  deserter  on  his  apprehension,  or  on  his  rejoining  from  desertion  shall  be 
sold,  and  the  proceeds,  together  with  any  money  of  which  he  may  be  similarly 
in  possession,  shall  be  appliedinpaymentof  thedebt  (if  any)  on  hisnon-eflfect- 
ive  account,  and  any  surjalus  shall  be  disposed  of  as  provided  in  paragraphs 
40,  42,  and  43.  If,  however,  the  deserter  be  not  retained  in  the  service 
but  discharged,  any  plain  clothes  of  which  he  may  be  in  possession  shall 
not  be  sold,  but  be  utilized  in  accordance  with  the  provisions  of  the  Clothing 
Regulations . 

46.  Should  there  be  reason  to  believe  that  any  property  or  money  left 
behind  by  the  soldier  on  his  desertion  or  subsequently  found  in  his  posses- 
sion, has  been  obtained  by  theft  or  fraud,  the  Secretary  of  State  shall  be 
empowered,  at  his  discretion,  to  restore  such  property,  or  to  apply  the 
amount  realized  by  the  sale  thereof,  or  the  amqunt  of  such  money  towards 
making  good  the  loss  caused  by  the  theft  or  fraud. 

47.  In  the  case  of  a  soldier  being  delivered  up  as  an  apprentice  or 
convicted  of  felony  by  the  civil  power,  the  surplus  remaining  in  the  hands  of 
the  Committee  of  Adjustment  together  with  any  ba^Iance  of  pay  that  may  be 
due.  will  be  applied  in  all  respects  in  the  same  manner  as  mentioned  in 
paragraphs  40,  42  and  43,  except  that  no  payment  of  the  residue  under 
paragraph  43,  shall  be  made  to  any  soldier  convicted  of  felony  until  he 
shall  have  undergone  such  punishment  as  he  may  have  been  sentenced 
to  for  the  same. 

48.  No  sum  credited  as  the  balance  on  a  soldier's  non-efiective 
account,  or  as  the  amount  realized  by  the  sale  of  his  private  property,  will 
be  re-charged  without  special  War  Office  authority.  In  applying  for  such 
authority  it  should  be  stated — 

(1)  On  what  date  the  man  deseTted. 

(2)  On  what  date  the  man  was  apprehended  or  gave  himself  up  as  a 
deserter,  or  if  he  has  fraudulently  enlisted,  on  what  date  such  fraudulent 
enlistment  was  detected. 
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(3)  What  are  the  debts  (if  any)  due  by  the  man  respectively  to  (a)  the 
public,  (b)  the  Officer  Commanding  the  troop,  squadron,  battery  or  company 
and  (c)  to  any  other  persons.  ' 

(4)  In  what  account  the  sum  in  question  has  been   credited  to  the  public. 

(■Seclioii  24  i)j  the  Art,) 

t 

49.  In  cases  of  insanity  the  Committee  of  Adjustment  will  be  composed 
in  like  manner  as  in  the  respective  cases  of  death. 

50.  The  foregoing  regulations  relative  to  the  respective  cases  of  death 
will  be  applied  in  a  caseof  insanity,  as  far  as  the  diffeience  of  the  circumstances 
will  admit  ;  except  that  whenever  possible  the  sale  of  effects  will  be  deferred 
until,  in  the  case  of  an  Officer,  he  is  removed  from  the  Active  List,  and  in 
the  case  of  a  soldiei  until  he  is  discharged  ;  and  further  that  the  Committee 
of  Adjustment  will  forthwith  remit  or  lodge  the  money  remaining  in  their 
hands  to  or  in  the  hands  of  the  Army  Pavmaster,  Military  Secretarv  or  other 
Officer  or  person  to  whom  or  in  whose  hands  they  are  to  remit  or  lodge  the 
surpluse  in  the  respective  cases  of  death,  and  he  will  forthwith  transmit 
the  same  to  the  Secretary  of  .State  for  AVar,  or  the  Secretary  of  State  in  Council 
of  India  as  the  case  may  require. 

51.  The  same  will  be  then,  with  all  convenient  .speed,  applied  for  the 
benefit  of  the  officer  or  soldier  to  whom  it  belongs,  in  such  manner  a.s  the 
Secretary  of  State  for  War  or  the  Secretary  of  State  in  Council  of  India  ^as 
the  case  mav  be)  in  his  di.scretion  thinks  fit. 

[Seciion  26  of  the  Act,  ^  (1).] 

52.  As  soon  as  possible  after  receiving  the  surplus  from  the  Committee 
of  Adjustment,  the  Military  Secretary  will  cause  the  notice  under  section  26 
of  the  Act  §  (1),  to  be  published  by  advertisement  in  the  Government 
Gazette  of  the  Presidency  in  which  the  deceased  was  quartered. 

53.  The  notice  will  be  in  the  following  form,  with  such  variations  as 
circumstances  require  : — 

The  Refjimental  Debts  Act,  1893,  Section  2(j,  §  (1). 

Notice  is  hereby  given  : 

Firftt.  That  information  has  been  received  by  me  of  the  deaths  of 
the  Officers,  Warrant  Officers,  non-commis.sioned  officers,  and  soldiers  named 
and  described  in  the  subjoined  table. 

Secondlij.  That  there  have  been  received  by  me,  as  the  surplus  of  their 
respective  properties,  the  amounts  set  opposite  their  respective  names  in  the 
same  table. 

Thirdhf.  That  all  claims  by  creditors  against  the  respective  properties 
of  the  deceased  are  to  be  lodged  with  me  within  two  calendar  months  from  the 
date  of  this  notice. 

(Signed)         A.    B., 

Military  Secretary. 

Calcutta,  the  day  of  .  "* 

H,  SA  37 
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The  Table  above  referred  to. 
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54.  At  the  expiration  of  two  months  from  the  date  of  the  first  publica- 
tion of  the  notice,  the  Military  Secretary  will,  in  the  following  cases,  proceed 
to  discharge  demands  of  such  claimants  as  lodge  claims  with  him  : — 

(1.)  If  the  surplus  does  not  exceed  1,000  rupees,  and  the  claims  lodged 
do  not  exceed  in  the  whole  10  per  cent.,  on  the  amount  of  the 
surplus. 

If  the  surplus  exceeds  1.000  rupees,  and  the  claims  lodged  do  not 
exceed  in  the  whole  the  sum  of  100  rupees. 

55.  In  those  cases  in  which,  after  the  discharge  of  claims  under 
paragraph  5-1  of  these  regulations,  the  Military  Secretary  does  not  dispose  of 
the  surplus  locally  under  section  7  of  the  Act,  he  will,  as  soon  as  possible  after 
two  months,  and  within  six  months  after  the  first  publication  of  the  notice, 
remit  the  surplus  as  follows  : — 

In  the  cases  of  Officers  of  Her  Majesty's  Army  constituting  the  Indian 
Staff  Corps,  and  in  the  case  of  Officers  and  European  soldiers  of  Her  Majesty's 
Indian  Forces,  to  the  Secretary  of  State  in  Council  of  India. 

In  other  cases  to  the  Secretary  of  State  for  Ware 

Note. — The  expression  "  .Military  Secretary  "  in  these  reirulation«  iiieaii:».  in  tliecase  of 
the  Madras  and  Bombay  Presidencies,  an  ofticer  who  may  hereafter  l>e  authorized  by  the 
Governor-General  in  Council  of  India  to  perform  the  functions  of  Military  .Secretary  for  the 
purpose  of  these  regulations  in  those  Presidencies. 
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ADJUSTMENT,   COMMITTEE  OF- 
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546 

.548 

.549 

548 
551 
551 

533 

2,  553 
560 

285 


219 
221 


221 


o.>> 


09-> 


223 


226 


225 
225 


223 

238 
224 

221 


under     Regimental     Debts    Act, 

power  of 

560 

disposal     of     surplus     by 

application  of,    to    India 

562 

Regulations  as  to       .... 

567 
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Administrator-Geiieral    when 
titled  to  letters  of 

CAVEAT    AGAINST    C'.KANT  OF 

form   of         ... 


Page. 


en- 
420,  421 
316,  479 
316,  479 


effect   of       ...        316,  317,  479 

District     Delegate    \sheii    not    to 

grant         . .  ...  317,  480 
contents  of  petition  for  310,  476 
conclusiveness  of  grant  of            308,  475 
of   application    for,    if   pro- 
perly madfe  and  verified             308,  478 
limitation  does  not  apply  to  appli- 
cations   for               . . .  3C*9,  478 
circumstances      disentitling      per- 
sons otherwise, entitled  to         285,  469 

GRANTS    OF,    WITH    EXCKPTION         285,  470 

discretion  of  Court  under  Probate 
and  Administration  Act  to 
refuse  application  for  letters  of       484 

District  Judge  may  grant,  when 
testator  had  fixed  dwelling  or 
property  within   jurisdiction     304,  474 

duty  payable  on  grant  of  304,  474 

effect  of  grant  of'      ...  246,  460 

letters      of.     granted    to 

Administrator-General  .  -  .       420 

payment  to  administrator 

before     revocation  of  letters  of       324 

effect  on  succession  certificates 
of  previous  or  subsequent  let- 
ters  of      ..  ...  324,  483 

FOR  SPECIAL  PURPosFS  282,  288,  468 

grant  of,  by  District  Delegates  in 

non-contentious  cases  304,  474 

,    to    persons   other   than 

those     under    ordinary    circum- 
stances entitled  to  . .  .  286,  469 

to     supersede    certificate 

under    Act  X  XVII  of    186(i  or 
Bombay      Regulation     \'tll    of 

1827  to  be  under  seal  ...        501 

form    of         ...  318.  481 

administration  bond   to   be   given 

under  grant  of  letters  of  .  . .     319,  482 

granted     in  Burma,  va/idation  of       502 

grantee  of  letters  of,  alone  en- 
titled to  sue,  etc.    ...  ...        323 

High  Court  Rules  as  to  grants  of» 
effect  of  grant  of.  before  Hindu 
Wills  Act  ...  ...        305 

insolvency  whether  a  ground   for 

refusing  a  grant  of   .  ...        470 

OF  REST        .  .  ...  290.  470 

jurisdiction  of   District   -ludge   on 

granting  and  revoking  letters  of         305 

granted  to  Administrator-General, 
general  in  form  but  limited  to 
his  Presidency      ...  ...       306 

not  to  be  granted  until  after  14 
clear  days  from  testator's 
death  ...  322,  482 

to    he      delivered     up     to    Court 

when    revoked  375,  502 

penalty  for  omitting  to  deliver  up  375,  502 
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on  revocation  .  .  .  376,  502 

limited  to  purpose  of  becoming  a 
party  to  a  suit  to  be  brought 
against  administrator  285,  469 

to  collection  and    preservation  *  of 

deceased  projierty  285,  469 

limitation  does  not  apply  to  appli- 
cations for  ...  ...  301 

of  effects  of  Hindus  under  s    17  of 

Act  II  of  1874        ...  ...  421 

of   effects   unadministered  290,  471 

rules   as   to  ...  291,  471 

pendente  lite  ceases  on  determina- 
tion of  suit  . . .  281,  468 
procedure  in  contentious  cases  as 
^      to            ...              ...  323,  480 

punishment  for  false  averment  in 

petition  for  ...  312,  478 

REVOCATION    OF  GRANTS  OF   293  tO  300,  472 

rules  for,   in  cases  of   property  left 

by  intestates  in  British  India       269,  273 

under  Probate  and  Administra- 
tion Act  follows  the  interest  .  . .         465 

to     whom    may     be    granted     on 

intestacy  . . .         465 

what  is  '  couteption  '  in  regard  to    316,  479 

what  errors  in  kiant  of,     mav     be 

rectified   by  Court  '  292,  471 

when  liniited  grant  has  expired 
there  being  still  effects  unad- 
ministered ...  291,471 

who   may  oppose  application  for    313,  471 

wit!i  will  annexed,  procedure 
where  codicil  is  discovered  after 
grant  of  ...  293,  472 

,  grant  of,  during   minority  of   exe- 
cutor . . .  279,  407 
with  will  annexed  when  granted    248.  461 
limited    to    a    particular    purpose 
specified                          282,  283.  468,  469 

limited  to  property  in  which  per- 
son has  a  special  interest  283.  408 
limited  to  a  suit  . .  .  284,  469 
under  Regimental  Debts  Act  ... .  424 
under  Act  VIII  of  1903  552.  553 
See   Letters   of     Administp.a 

TION. 
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to  be  given  on  grant  of  letters    of 

administration  . . .  319,  482 

form  of       319,  482 

not  required  from   executor  under 

Indian  Succession  Act  . . .         319 

may  be     required  from     executor' 
under    Probate  and  Administra- 
tion Act  ...  ...         482 

no  appeal  from  order  as  to  amount 

of     assignment  of  . . .  321,  482 

assignment  of  ...  321,482 

At(?orney     of      absent       executor 

exempt  from  ...  ...        319 
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attorney  of  absent  executor    must 

be  within  jurisdiction  to  obtain  277.  4()(i 
LIMITED    GRANTS  .  .  .  273,  277,  4(l(i 

GRANTS    FOK   USE   ANP    BENEFIT     OF 
OTHERS   HAVING   RICHT 

with  will  annexed    to  attorney  of 

absent  executor  277,  466 

with     will     annexed    to     attorney 
of    absent  person  who  if  present 
would  be  entitled   to  278,  467 

to  attorney       of     absent      person 
entitled    to,     in      ease  of    intes- 
tacy ...  ...  278,  467 

for  use  of  lunatic  jits  haben'i  28U,  4()7 

practice  in  England  as   to  pendente 
lite  . . .  281,  467 

■  grants  of.  limitetl  in    duration      277,  278 

until  Will  is  produced  273,  466 

where  will  is  lost    or  mis- 
laid ...  ...  274,  466 

to  Administrator- General  . . .       420 

i>URi.\G  Mi.NORiTV        .  .  .        279,  280.  467 

grant  of,    to    legal  guardian 

until     one    of  several    minor  exe- 
cutors      or     residuary     legatees 
attains  majority       .  .".         279,  280,  467 
order  of  payment  of    expenses  for 

obtaining'  . . .  344,  489 

costs     of       judicial       proceedings 

necessary  for  . .  .  344,  489 

to     Administrator-General     under 

this  Act  ...  ...       420 

power   of    Judges   under  Act    VII, 

1903  ...  ...  5?,-2,  .553 


ADMINISTRATOR— 

administration  limited  to  purpose 
of  becoming  a  party  to  a  suit 
against  . .  .  284,  467 

after  grant  of  letters  of  adminis- 
tration, alone  entitled  to  sue,    323,  483 
devastavit  by  ...         368,  372,  499 

improper  sale  by        ...  368,  372 

character    and    property    of  246,  460 

is    legal  representative  of  testator 

for  all  purposes      . . .  246,  460 

property  of  deceased  vests  in       246,  460 
office  and    powers  of,     similar    to 

those  of  executor    . . .  246,  460 

DE  BONIS  NON  has  Same  powers 
as  original  executor  or  adminis- 
trator       ...  ...  337,471 

DURANTE    MINORE     TTaTE,     powers 

of  ...  ...  337,  467 

definition  of  ...  ...  5 

duties   of      .  .  ...         338,  351,  487 

— '■ to    exhibit    inventory    and 

account  . . .  339,  487 
to     collect      property    and 

debts  of  deceased  342,  488 
not  to  carry  on  trade  save 

for   winding   up      ...  .342,  343 

cifect  of  payment  to,  before  revo-* 

cation  of  ...        324.  326,  483 
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entitled  after  grant  of  letters  of 
administration  to  all  rights  as 
from  deatli  of  intestate  263,  460 

form  and  contents     of  inventory 

and   account  of       ...  3.39,'  340,  481 

liability  of,  .vhere  assets  are  acci- 
dentally lost  or  destroyed  369,  372 

payment  by,  of  expenses  of  ob- 
taining letters  of  administration  344,  489 

interpretation    of   term  344.  489 

intermediate  arts  of,  tending  to 
dimiimtion  of  estate  not  render- 
ed valid  l;y  grant  of  letters  of 
administiatiiin  ...  264,463 

authority  of.  derived  from  the 
grant  of  Ictlcrs  oi  administra- 
tion ...  ...  264.  463 

acts   of.  done  before  grant  264,  463 

title   of.   relates   back  to  death    of 

intestate  . .  .  264,  463 

appointment    of,    where   executor 

has   renounced         . .  .  265,  463 

where  surviving  exe- 
cutor is  dead  ...  265,  463 

notwithstanding  s.  90  of  Probate 
and  Administration  Act  a  dis- 
posal of  property  before  8th 
March  1889  by,  shall  not  be 
void  by  reason  only  of  want  of 
consent  of    Court    ...  ... 

of  a  particular  ])erson,  bec|uests  to 

payment  by,  of  barred  debt 

of  legacies  by,  where  es- 
tate is  subject  to  contingent 
liabilities  . . .  348,  349,  489 

FENDENTE    LITE,     pOM  CrS    of  281.   468 

—when  functions  of  ter- 
minate 

powers  of  ... 

may  distrain  for  rents 

may  sue  in  respect    of 
action  whicli  survive 


485 
119 
346 


281,  282 
281,  282,  468 
331 
causes  of 

331 


rights  of  suit  survive  to  or  against  331.  484 

power  of,   to  dispose  of   property 

of  decease c^  ...  331,  485 

suits  by  or  against,  in  respect  of 
certain  wrongs  committed  in 
lifetime  of  testator  331,  484 

powers  of  several,    exercisable    bv 

one  ...  ...  .335,' 336,  485 

proceedings  of,  in  case  of  persons 
exempted  from  Indian  Succes- 
sion   Act  ...  ...  501 

provisions  of  Civil  Procedure  Code 
as  to  repi'esentation  of  bene- 
ficiaries in  suits  concerning 
property  vested    in  ...  248 

representation  of  estate  of  deceas- 
ed in  suits  by  ...  ...  258 

right  of,  to  recoup  liimself  for 
payments  made  before  revoca- 
tion of  letters  of  administration     324, 

325.  483 

sale  by        ...  ...  332,  334.  485 

mortgage  by  ...  332,  334,  485 
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disposal  of  property  by        "^32,  334,  485 
saving  ot  rights  oi    official    under 

Regimental  Debts  Act,  s.   i!>  ..       565 
siirvivijl  of  powers  of,  to  co-admi- 
nistrators . . .  337,  487 


transfer  of  estates  to  Administra- 


428 
372.  499 


309 


500 


tor-fieneral  by         ... 
wiieii    liable    for    negligence 
whether  entitled  to  sue  iii  forma 
IHKlfX'ris  ...  ... 

witli  will  arjiextd,  provisions  in 
Probate  and  Administration 
Act  as  to  executor  which  also 
appyl  to  ...  ... 

ADMINISTRATOR  INURING    MINORITY 

power   of     . .  ...  ...  279 

ADMINISTRATOR     UNDER    PROBATE 
AND   ADMINISTRATION  ACT— 

grant  of  letters  to     ...  460,  471 

character  and  property  of         ...        460 
poAvers  of  . .  .  484,  487 

must    obtain  consent  of  Court  to 

dispose    of  property  . .  .        485 

duties  ot  '..  .  487,  490 

payment  of  wages  of  servant,  etc, 

by  

of   debts   by    . . . 

liability  of,  for  devastation 
property  which    would    otherwise 
pass   by  survivorsliip    does    not 
vest  in    .-. .  ...  ... 

ADMINISTRATOR-GENERAL— 

office   of     . .  .  ...  ... 

designation  of  ...  ... 

appointment  of  ...  ... 

suspension  of  ...  ... 

removal  of  ...  ... 

qualification  of  future 

continuance  of  existing  ii^ciim- 
bents  of  ofhce  of    . .  .  ... 

not  an  oiiicer  of  High  Court 

j)robates,  etc.,  granted  by  Supreme 
Court  to  Ecclesiastical  Regis- 
trars to  have  same  effect  as  if 
granted  to  ...  ... 

not  to  be  P^cclesiastical  Registrar 

not  to  hold  any  other  office  with- 
out    sanction     of    Government 

may  be  appointed  Official  Trustee 
or  Receiver  of  High  Court 

penalty  against  trading  by       ... 

security  to  be  given  by,  on  ap- 
pointment ...  ... 

securities  ou  appointment  for 
I  not  required  to  give  security  on 
grant  of  administration 

oath  not  required  from,  on  grant 
of    administration 

appointment  of  officiating 

rights,  powers  and  duties  of     ... 

petition  by,  for  letters  of  adminis- 
tration is  sufficiently  verified 
by  signature  of 

saving  of  rights  of     . .  .  ... 


489 
489 
499 


460 

417 
417 
417 
417 
417 
417 

417 
417 


417 
417 

417 
418 
418 
418 

418 

418 

418 

418 
419 
419 


419 
419 
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entitled    to    letters  of  administra- 
tion   in  preference   to   creditor,     . 
non- universal         legatee  or 

friend      ...  ...  ...  420 

when  administration  of  estates  .of 
persons  other  than  Hindus,  etc., 
is  to  be  by  ...  ...         421 

petition  by,  for  administration     .         420 

may  be  directed    by   High   Court 

to  apply  for  administration    . .         421 

— ; by     High     Court   to   apply 

for  administration,  if  assets  in 
danger  ...  ...         421 

may    be    enjoined   to    collect  and 

hold  assets  when  in  danger  . . .         422 

commission  of,  under  s.   18  of  Act 

II  of  1874  ...  ...         422 

probate  to  be  granted  to  executor 
appearing  in  the  course  of  pro- 
ceednigs  taken  by  ...  423 

costs  of  proceedings  whenprobate 
or  administration  granted  to 
executor  or  next-of-kin  . .  .         423 

grant  to,  wlien  execntor  or  next- 
of-kin  does  not  appear  or  does 
not  give  security    ...  ...  423 

in  certain  cases  to  secure  and  dis- 
tribute   effects  of   soldiers      . . .         424 

grants  to,  limited  to  dealing  with 
assets  in  accordance  with  Re- 
gimental Debts    Act  ...         424 

not  precluded  from  ;ipplying  for 
letters  within  one  -.nonth  from 
death  ...  ...  ...         424 

edect  of  probate  or  letters  grant- 
ed   to      .. .  ...  ...         424 

after  revocation,  letters  of  admi- 
nistration to,  to  he  deemed  to 
have  been   voidable  oidy        ...         425 

validity    of    paymenta     ntade  by, 

prior  to  revocation  of  adminis- 
tration ...  ...         425 

recall    of   adniinistration    eranted 

to  ...  ...'...         425 

time  within  whicli  adniinistration 
granted  to.  may  be  recalled  or 
revoked  ...  ...         425 

costs  of,  in  respect  of  administra- 
tion, etc.,   revoked  . . .         426 

distribution  of   assets  by  ...         426 

letters    of     administration     to    be 

granted  in  name  of  office  of     . .  427 

authority  given  by  letters  of  ad- 
ministration   to       ...  ...         427 

grant  of  probate  to,    as    executor 

by  virtue  of  office  ...  ...  427 

transfer    by    private    executor    or    ■" 
administrator  of  interest  to  . . .  428 

appointment  of  Official  Trustee 
as  trustee  of  assets  carried  to 
separate  accounts  . .  .         428  * 


vesting  of  estates,  etc.,  in  successor 


or 


suits  by  and  against 


428,  429 
429 
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to  sue  and  be  sued  in  name  of  his 

.    office  ,..  ...  ...         429 

suit  by  or  against,  not  to    abate 

by  death,  etc.,  of     . .  ...        429 

not  tpersonally  liable  for    costs    of 

suit  by  or  against  predecessor  .        429 

creditor's   suits   against  . . .       429 

grant  of  certificate  by  431,  432 

in  what  case     certificate  may  be 

granted   by  ...  430,  431 

not  to  grant  certificate  in  case  of 
money   in  Government  Savings 
Banlv         . .  ...  . : .       431 

not  to  grant  certificate  when  pro- 
bate or  administration  has  been 
taken  out  ...  ...       431 

grant  of  certificate  to  creditors  by       431 

not  bound  to  grant  certificate  un- 
less satisfied  of  claimant's  title, 
etc.  . .  ...  • . . .       431 

right  of  executor  against  holder  of 

Certificate  from        ...  ...       432 

right  of  creditor  against  assets  in 
liands  of  holder  of  certificate 
from        ...  ...  ...       432 

not  bound  to  take  out  administra- 
tion on    account    of    effects    in 
respect    of    whicli     certificates 
granted  ...  ...        4.32 

,         fee  for  certificate  by  ...       432 

expenses  of  establishment  of    ...        433 

accounts     and     scliedules     to    be 

kept  by  . . .  ...  ...        433 

transfer    of    certain     assets    from 
British  India  to  executor  or  ad- 
ministrator   in    country   of  do- 
micile   for   distribution  ...       432 

audit  of  accounts  of  ...        434 

COMMISSION  OF  ...  435,438 

in  case  of  property  of  officers 

and    soldiers    dying        . .       430 

in  case  of  property  coming 

into  his  hands  after  Aci- 
ni inistrator-General's  Act, 
ISO.-)  ...  ...       43G 

how  payable  . . .       43() 

retained     to     be   deemed   a 

distribution  . .  .       437 

may    be    raised    and    again 

reduced  ...  ...       437 

in  assets  beyoiul  Presidency       437 

when  deemed  payable,  Gov- 
ernor-General to  decide  . .  .       437 

no  commission  to  be  charged  by 
executor  or  administrator   otiier 

^    than         ...  ...  ...        438 

not  aft'ec-ted  by  Indian  Succession 

Act  or    Indian  Companies  Act       442 

power   of     Government    to    make 

rules  for  guidance  of  .  .  .        442 

,  to  examine  on  oatli      . .  439 

assets     unclaimed     in     hands    of. 

for    15  years    llo^v  disiiosed    oi        540 
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District  .ludge  in  certain  case  to 
take  charge  of  assets  antl  report 
to  ...  ...  ...        440 

grant  of  letters  of  administration  to       419 

grant  of  letters  of  administration 
to,  though  general  in  form 
are  limited  to  his  Presidency  of 
Bengal,  office  of,  wlien  to  cease  306 

,   consecpience  to  ensue  on 

occurrence  of  vacancy  in  office 

of  „  442 

appointment  of,    for   provinces   of 

Bengal  ...  ...         442 

restriction  under  Regimental  Debts 
Act,    1S9,;>.  on   interposition   of,     , 
in    case  of  i)ers&ns  subject     to 
military  law  ...  ...  424 

rights,  duties  and  privileges  of,  not 
affected  by  Probate  and  Admi- 
nistration Act  ...  ...         500 

saving  of  rights  of,  duties  and  pri- 
vileges of  ...  ...         405 

,     by      Regimental     Debts 

Act,  s.    19  ...  ...         565 

whetlier  authoriz.ed  to  pay  a  bar- 
red debt  ...  ...         346 

powers  of   Deputy      ...  ...  464 

alterations  in  office  of,  by  Act  V  of 

1902  (see  Act  V  of  1902)  ...         546 


ADMINlSTRACOR-GEiVERAL'S  ACT,    1874 
preamble,     commencement,    short 

title  of  ...  ...         413 

local  extent  of  ...  ...         413 

Acts  repealed  by        ...  ...         413 

inter[)retation-clause   of  ...         413 

Presidency  of   Bengal  under     . . .         413 

of  Madras  under  . .  .         414 

*-of    Bombay  under        . . .         414 

amentlnient  of,  by  Act  II  of  1890  537,  540 
under  Act  V  of  1902  546,  549 

amendment  of,    by  Act    V  of  1902 
(see  Act  V  of  1902)  546,  549 


AD.MINISTR.\TOR-GENER.\L"S   .\CT.    1881 
amends  Act  11  of  1874  508,  509 

saves    letters  and  certificates      al- 
ready   granted         ...  ...         510 


ADMINISTRATOR-GENERAL'S  ACT,  1902- 
amending  Act  II  of   1874  546,  549 

appointments  luider    ...  ...         546 

salaiy  under  ...  ...  546 

commission  under        ...  ...  547 

liabilities    of     Government    under         547 
directions  under  ...  ...         548 

notifications  under       ...  ...         548 

discharge  of  executors  under  ...  547 
power  to  appoint  Deputy  under. , .  546 
powers  under  ...  ...         546 
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Page 
337 


ADOPTION— 

Hindu  Wills  Act  not  to  atTeet    any 

law    of    ...  ...  ...        404 

ADVANCEMENT— 

under  Succe*!5sion  Act  to  children, 

rules  as  to  ...  ...  32,  33 

rules  As  to,  do  not  apply  to 

Parsees  ...  ' ...   32,  33 

under  English  law,  rules  as  to  .  .  .   32,  33 

ADVOCATE—  ^ 

opinion  of,  as  to  foreign  law     ...  9 

AGE— 

person  not  necessarily  incapa- 
citated from  making  a  will  by 
reason  of  old  ...  ....         45 

AJMERE-MERWARA— 

notification  empowering  Courts 
to  receive  applications  for  pro- 
bale  and  letters  of  administra- 
tion in     . . .  ...  ...        458 


ALIENS- 

may   make  wills 

may  be  appointed  executors 


37 
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ALIENATION— 

bequests  with  direction  forbidding 
inter  I'tcos,  under  Hindu  law 
testator  not  authorised  to  be- 
queath property  of  which  he 
could  not   make      ...  ...        403 

ALIENATIONS-  j 

by  married  women  under  Succes- 
sion Act  ...  ...  ...         40 

by  Hindi:  widows        ...  ...   40,  41 


ALL  THE  REST  "—      , 
construction  of,  in  wills 


137,  140 


ALTERATIONS— 

dillerence   between  interlineations 

and  ...  ...  ...  80 

in  grants  of  probate  or  adminis- 
tration  ...  ...  292,  471 

in  wills,  elTect  of        ...  ...   78,  81 

how  to  be  attested  ...   78.  81 

ei?ect  of,  if  unattested    ...   78,  81 

-presumptions  as  to  ...   78,  81 

parol  evidence  whether  ad- 
missible to  explain  ...   78,  81 

ALTERNATIVE    BEQUEST— 

construction  of  ...  124,  125 

ALTERNATIVE  BEQUESTS  — 

whether  void  for  uncertainty   . . .       125 
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AMB.ASSADOR— 

does  not  acquire  new  domicile  in 
country    to  which  he  is    accre-    ' 
dited       ....  ....  ...  15 

AMBIGUITY—  * 

admission  of  extrinsic  evidence  in 

case  of  latent  ...  ...  99 

exclusion  of  extrinsic  evidence  in 

case  of  patent         ...  ...  100 

AMENDMEN'I"— 

of  grants  of  probate  and  adminis- 
tration ....  292,471 

ANDAMAN  ISLANDS— 

notification  empowering  Courts 
to  receive  applications  for  pro- 
bate and  letters  of  administra- 
tion in  ...  ...  458 

.ANNUITANT— 

apportionment 
death  of 


of     annuity     on 


356,  493 


ANNUITIES— 

apportionment        and        payment 
of  ...  ...  355,  356,  493 

valuation       of,     for     purpose     of 

abatement  ...    '  356,493 

ANNUITY— 

bequests  of  ...  233,  236 

created  by  will  is  payable  for  life 
only    how    distinguished      from 
legacy  of  produce  or  income  of  a 
fund  ...  ...  233 

gift  of,  whether  perpetual  or  nf)t         233 
period   of   vesting   of.    where   will 
directs  that  annuity  be  provid- 
ed out  of  proceeds  of    property 
or  where  money  is    bequeathed 
to  purchase  annuity  . .  .  234 

abatement   of  ...  ...  235 

bequest  of,  to  be  satisfied  before 

residue     ...  ...  ...  236 

interest  when  payable  upon  315,  493 

procedure  when  no  fund  is 
charged  with  or  appropriated  to 
an  ...  ...  357,  496 

ANTE-NUPTIAL     SETTLEMENT— 

marriage  between  a  person  domi- 
ciled and  a  person  not  domi- 
ciled in  British  India  gives  no 
rights  in  property  not  comprised 
in  ...  • •  •  . . •     33,  34 

APPEAL— 

does  not  lie  from  order  ns  to  secu- 
rity in  case  of  administration  320,  327 

in  respect  of  order  granting  or  re- 
voking probate  or  administra- 
tion ...  ...  ...  300 

; under  Letters   Patent     . . .  300 

lies    from  all    orders    of    District 

Judge  to  High  Court  327,  444 
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APPEAL— co«W. 

lies  to  Higli  Coiiit  t'loiu  order  of 
District  Judgf  adiiiitdiig  a  per- 
son  as   a  caveator    . .  . . , 

under  Letters  Patent  froii'.  order 
of  .iiidge  of  Higli  Court 

under  Succession  CVrtiticate   Act 
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484 

327 
530 


APPLICATION   KOR  PROBATE  OR  AD- 
MINISTRATION - 

See  Administration'  .    Probate. 

APPOINTMENT— 

implied    gift    to  the  objects    of    a 

power  in  default  of  113,  114 

of  executor  may  be  express  or  im- 
plied ..  .  251,  254,  4til 

power  of,  definition  of  ...         112 

is  executed  by  general  be- 
quest        ..  ...  113,  114 

APPORTIONMENT— 

of    annuities  . .  .  355,  35(),  493 

ARMENIANS- 

Succession  Act  applicable  to     . . .  2 

ARRAK.4N   HILL   DISTRICT— 

Succession  Act  extended  to       ...  2 

ARTIZANS— 

payment  of  wages  due  by  deceased 

to  ...  ...  344,  489 

under  Regimental  Debts  Act    ...  .         561 


ASSAM— 

jurisdiction  in  granting  probate 
and  administration  vested  in 
Judicial  Commissioner 

Deputy  Commissioners,  wliether 
authorized  to  grant  probate  or 
administration  in  ... 

notification   empowering   Courts   to 
receive  applications  for  probate 
and  letters  of  administration  in 

not  include*!  in  definition  of  'Pro- 
vince'        . .  ...  ... 


ASSAULT  — 

actions  for,  do  not  survive 


301 


301 


458 


331 


ASSENT— 

to    legacy  . .  .         351,  355,  490 
necessary  to  complete 

title  of  legatee  . .  .  351,  401 

— may    be  given    before  pro- 

bat'e  . .  .  352,  491 

by  one  executor  sufficient  363,  491 

effect  of  conditional  353,  491 

by  executor  to  liis  own  legacy      354,  492 

td  specific  legacy,  effect  of  .352,  491 

nature  of         352,  491 

ASSETS— 

distribution  of  ...  365,497 

v^hen  creditor  may  follow  366,  497 

distribution  of,  by  Administrator- 
General  . . .  426,  427 
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ASSETS— cohW. 

distribution    of     by     executor    on 

wrong,  construction  of  will  368,  371,  499 

executor  when  liable  for  loss  of     368,  499 

in  India  of  person  not  domiciled 
in  Britisii  India,  transfer  of,  to 
executor  or  administrator  in 
country  of  domicile  for  dis- 
tribution .  .  .  368,  499 

transfer  of,  from  British  India  to 
executor  or  administrator  in 
country    of    domicile    ^  368,  499 

viansfer  by  .Administrator-Gene- 
ral of.  to  executor  or  adminis- 
trator in  country  of  domicile 
for    distribution        ...  ...  432 

unclaimed  in  hands  Af  Administra-    - 
toi-General    for    15   years,    dis- 
posal of   . . .  ...  ...         440 

claims  to  ...  ...         440 

meaning  of,  under  Administrator- 
General's  Act  .« .  . .  .  440 


ASSIGNMENT— 

of  administration-bond 
order  for  ... 


321,  482 
321,  482 


ASSOCIATION— 

included  in  term 


l>erson 


ATTESTATION— 

of   wills       ...  ...  ... 

by  two  or  more     witnesses 

by  solicitor 

must     be    in    presence     of 

testatoi'  ...  ... 

no  particular  form  of.  ne- 
cessary ...  ... 

whether  sufficient  if  attest- 
ing witness  sign  by  mark 
or    by  initials  ...  ... 

picsun'iption   of   due 

by      imrdu-naahin    woman 


50,  (33 
51 

68 

51,  63 

52,  59 


56,  59 
54,  59 
51,  52 


.ATTESTATION-CLAUSE- 

no    particular   form  of,    necessary  59 

usual  form  qf  ...  ...     52,  59 

ATTESTING   WITNESSES— 

acknowledgment  of  signature   be- 
fore ...  ...  ...  51 

must  simi  in  ])resence  of  testator  51 

need  not  all  be   pre-^ent  at  same 

time  ...  ...  ...  51 

effect  of  gift  to  ...  ...  ^i^i 

in    case   of      will    of    Hindu 

testator  ...  ...  66 

iiift  to  wife  or  husband  of  66 

if    solicitors    cannot    claim 

l)rofessional  charges  under  direc- 
tion of  will  ...  ...     66,  68 

not  disqualified    by   reason   or  in- 
terest or  by  being  executors   ...  68 
marriage  of,  to  legatees  does  not 

affect  validity  of  legacies       ...  68 

must  actually  see  testator  sign  or 

affix  mark  ...  ...  51 
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ATTESTING  WITNESSES— conW. 

must  sign  after  testator  ...         51 

must   aetually  sign    ...  ...  51 

must  siL'u  in   prescnee  of  testatur 

but  not  aecessafily  in  [)iesence 

of  eaeh  other  \  .  .  ...   51,  56 

testators  must  be  conscious  of  the 

fact  when  they  sisjn  before  ...  51,  o(> 
to  verify  [letition  for  ))robate  311,  478 
whether  one  of  several,  can  sign  for 

another  ...  ...         54 

signing  by.  mi^st  be  witli  intention 
"to  attest  ...  ...  54,  59 

ATTORNEY— 

of  dt.sent  executor,  grant  of  ad- 
ministration to,  wiles  as  to  277,  467 

of  otiier  )iersons  having  right  to 
|)rob.ate  or  administration,  grants 
of  administration  to  278,  467 

of  absent  executor  no  longer  to 
give  security  under  Act  V  of 
1902  ...  ...  ...       319 


AUDIT— 

of     a,c<'ounts     of     Administrator- 
General  ...  ...  . . . 


B 


BALUCHISTAN— 

Succession       Act 
British     .  . . 


extended      to 


BANKRUPT— 

appointment  of,  as  executor 

BANK  OF  BENGAL— 

certificate  by  Administrator-Gene- 
ral for  funds  in  Savings  Dejjart- 
ment  of     . . .  ...  . .  . 

BARRED  DEBTS— 

payment  of,   by  executor  or   ad- 
mini.itrator  ...  . .  . 

cannot  pay  in  Insolvent  Estates    . 

BASTARD.    Sf-.e  Illkoitimatk  Child 

BEING  AT  SEA— 

what    amounts    to      ...  ... 


BENEFICIARIES— 

may  t-ake  out  limited  administra- 
tion ...  ...  283,  408 

BENGAL- 

division  of  presidency  of,  into  pro- 
vinces        . .  ...  ...       442 

notification  empowering  Courts  to 
receive  apj>lications  for  probate 
and  letters  of  administration  in 

presidency  of,  under  Administra- 
;  tor-General's  Act,  1S74  ...        442 


BENGAL,   PRESIDENCY  OF— 

definition  of,  uiider  Act  II  of  1874 
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415 


434 
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431 


346 
345 


65 


BEQUEST— 

onerous  . .  ...  ...  185 

acceptance  of  . .y  185 

rejection    of       . .  ...  185 

specific,  of  goods  desciibed  iii  cer- 
tain place  not  adeemed  by  tem- 
poraiy    or    fraudulent    removal         224 

to  a  class  ...  ...  127 

to  individuals  ...  ...  127 

to  a  class  and    to  indivitliiai,  tU'^'- 

tinction    between  127,  128 

to  a  class  of  persons  undei  a  ge- 
neral description       . .  ...  127 

to  a  person  by  a  particular  des- 
cription who  i;3  not  in  existence 
at  the  testator's  death  ...  154 

where  period  of  distribu- 
tion is  tleferred      ...  ...  155 

tc  attesting  witness,  effect  of   . . .  66 

to    children,    whera     testator    has 

ilk-gitimate   children  130,  133 

to  legatees  in  words  sliowing  in- 
tention tliat  they  should  have 
distinct  shares         . . .  144,  145 

to  described  class  of   nersons,    no 

lapse  in  case  of       ...  144,  145 

share   of,   which   luis   lapsed    when 

undisposed   of  .  .  .  145,  147 

to  testator's  ciiiid  or  other  lineal 
descendant  does  not  lapse  on  iiis 
death   before   testator  . . .  147 

to  .4  for  benefit  of  /.'  does  not  lapse 

b^-  deatii   of  .4    before   testator         149 

to  a  described  class  of  jiersous, 
goes  only  to  suc!i  as  aie  alive 
at  testator'-   death  149,  154 

to  trustee  not  for  his  personal  be- 
nefit not  invalidated  by  will 
being  attested  by  his  wife     ...  66 

to  two  or  more  persons  in  succes- 
sion specifically  to  be  retained 
in  form  in  which  left  by 
testator  ...  ...  216 

upon    condition,     performance    of 

which  is     prevented     by    fraud         202 

upon  illegal  or  immoral  condition 

void  ...  ...  ...  193 

ui)on  condition  of  legatee  mar- 
rying with  consent  of  particular 
person  ...  ...  194 

u])on  a  condition  precedent  193 

subsequent      .  .  .  194 

to     take    effect    if  condition  pre- 
cedent    substantially    complied 
with         ...  ...  ...  193 

when  \oid  for  uncertairity  10<^,  HO 

where  no  person  answering  des- 
cription of  legatee  in  e.xistence 
at  death  of  testator  154,  157 

when  voiil  ...  154,  157 

to  children  not  in  existence  at  tes- 
tafor's  death  whether  void 
under    Hindu    law    . .  155,  157 
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BEQUEST— co«W. 

to  a  person  not  in  existence  at 
testator's  death  subject  to  a 
prior,  wlieu  void     ...  ... 

not  valid  if  vestinc?  be  delaj'ed 
beVond  lifetime  of  one  or  more 
persons  in  being  at  testator's 
death 

with  condition  that  it  shall  cease  in 
case  a  specified  tmcertain  event 
sliall  or  shall  not  happen 

ademption  of  specific 

principle  ot      ...  219, 

non- ademption    of    demonstrative 

ademption  of,  pro  Uuito  by  tes- 
tator's receipt  of  part  of  entire 
tliinsr      speciticallv     bequeathed 

pro  t'.into  by  testator's  re- 
ceipt of  portion  of  a  fund  of 
which  portion  has  been  specifi- 
cally bequeathed      . .  ... 

— by    testator's     receipt      of 


Vu 


159 


201 
219 
220 
221 


221 


999 


debt  bequeathed     ...  ...       221 

completion   of   testator"  s   title    to 

subject  of  ...  ...       229 

■of  immoveable  ])roperty  for  which' 
land  revenue  or  rent  is  payable 
periodically  ...  ...        229 

of  specific  stock  which  is  subject 
to  liabilities  for  calls  or  other 
payments  ...  ...       230 

of  something  described  in  general 

terms       ...  ...  ...        231 

eii'ect  of  non-compliance  with  con- 
dition of,  by  legatee  from  ignor- 
ance ...  ...  ...        202 

in  general  terms  of  certain  amount 

of  stock  ...  ...       215 

to  two  or  more  persons  in  succes- 
sion, sale  and  investment  of  pro- 
perty in  case  of     ...  ...       217 

specific,  not  liable  to  abate  on  de- 
ficiency of  assets  with  general 
legacies  ...  ...       217 

non-abatement    of    si)ecific,    with 

general  ...  ...       217 

in  general    terms,  time  of    vesting       140 

lapses  in  what  cases  141,  154 

doctrine  ot  lapse,  applies  to  con- 
tingent ...  ...        143 

to  two  persons  does  not  lapse  by 

death    of    one     before     testator        143 

of  annnity  ...  233.  23fi 

paynieut    of,    before   residue       236 

of  goods  described  as  in  particular 
place,  ademption  of,  by  re- 
moval     ...  ...  ...        224 

of  the  intei-est  or  produce  of  a  fund       231 

*of  money,  legacy  not  si)ecific  mere- 
ly V)ecause  v.ill  directs  payment         

to  be  postporu'd  until  son^e  part 
of  the  testator's  property  is  dis- 
posed of  in  particular  way     ...       210 

of  sum  Certain,  where  stocks,  etc., 
in  which  it  is  invested  aVe 
described  ...  ...       214 


Page. 

BEQUEST— fo/((6/. 

of  stock  where  tiie  testator  had  at 
the  time  of  his  death  an  equal 
or  greater  amount  of  stock  of 
some  kind  ...  ...         215 

whether   specific    or    not    depends 

on  intention  of  testator  . . .         215 

on    impo.ssible   condition    is   void         191 
order  of  payment  of  specific  and 

other  ..  ...  ...         222 

of    stock    specifically  bequeathed, 
ademption  of.  where  stock  does 
not  exist  ...  ...  222 

to  executor  ...  ...  209 

payment  of  liabilities   or  charges 

in  respect  of  subject  of  specific         227 

English  law  as  to  ...         227 

qualified     by     directions     as     to 

enjoyment  or  application  203,  209 

for  certain  purposes  some  of  which 

cannot  be  fulfilled  206,  209 

to  an  executor  ...  ...         209 

executor    cannot  take,    unless    he 
proves   will   or   manifest   inten- 
tion to  act  ...  ...         209 

refunding  of  . . .  363.  367,  497 

specific         ...  ...  211,  217 

Ste.      Specific  Leoicies  211,  217 

subject  to  secret  trusts  ...  63 

to  "4  and  his  children,"  to  ".4 

and  his  heirs,"   etc.  ...  126 

to  "./I  and    his    legal    representa- 
tives"     ...  ...  ....         126 

to  a  class  when  void    ...  ...  161 

to  a  person   without  words  of    li- 
mitation ...  ...  120 

to  a  "son"  or  a  "child"  of  ^    . .  94 

"to   eldest   son"         ...  ...  94 

to  charities  ...  ...  171 

what  are  . . .  171,  175 

%vhen   vaHd       ...  171,175 

to  creditors  and  portioners  236,  237 

to  executor,  rules  in    England  as 

to  ...  ...  ...         209 

to    "heirs,"     "right  heirs,"   etc., 
of  a  partjicular    person    without 
qualifying   terms       . .  116,  117 

to  "heirs,"   "right  heirs,"  "rela- 
tion?,"  "next-of-kin."   etc.         116.  117 
to  "family."   "kindred,"  etc.        117,  119 
to   illegitimate  children   identified 

bv  name  . . .  132,  133 

"to  my  wife"  ...  ...  94 

"to  my  wife  ,4"         ...  ...  94 

to  persons     described  by  a  parti - 
cidar  description    where   period 
t)f  distribution  is  differed      . .  .  155 

to    "representatives,"    "legal    re- 
presentatives." etc.,  of  a  parti- 
cular  i>erson  ...  ...  119 

to  executors  or    admiristrators  of 

a  particular   person  ...         119 

upon    conditions    as    to  marriage 

or  re-idence  ...  ...  194 

to  take  effect  on  failure  of  prior 

bequest  ...  ...  195 
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BEQUEST— fo/ic/i. 

when  coiiditimi  in,  imist  be  strict- 
ly fulfilled  ...  ...        198 

over,  on    condition    which  is    not 

valid        ...  ....  ...        199 

over,  conditional   upon     the     hap- 
pening or  not     hap))ening  of    a 
specitied  uncertain  event         . .  .        197 
when  contingent         . . .  186,  191 

contingent  upon  a  specified  un- 
certain event,  no  time  being 
mentioned  jfor  its  occurrence  . . .  186 
to  such  of  certain  persons?  as  shall 
be  surviving  at  some  specified 
period  ...  ■  •  •        188 

when  vested 
vested  in  possesion 

interest   but  not  in    jiosses 

sion  ...  ... 

date  of   vesting  of,   when   contin- 
gent upon  a  specified  uncertain 
event  ...  ...  • •        181 

distinction     between     contingent, 
and   bequest   vested  in  interest 
subject  to  being  divested        ...        182 
which  are  conditional  191,  203 

with  directions  as   to   application 

or  enjoyment  . . .  203,  209 

principle     of    rules     with     regard 

to  ...  ...  203,  205 

with   conditions   as  to  embracing 

particular      faith       or    religion        200 
ademption  of  . .  219,  226 

debts  to  be  paid  before  348,  489 

demonstrative  . . .  218,  219 

Nee,  DEMOis STRATI VE  Legacies. 
doctrine  of  election  in  case  of       238,  244 
efiect  of  directions  to  accumulate        168 
to   religious  and   charitable   uses  171 

to   illegitimate  children  132,  133 

in  the  alternative      ...  ...        124 

of  double  gifts  to  same  person 
whether  cumulative  or  substi- 
tutional ...  134,  136 


BLANKS— 

in  wills,  parol  evidence  When  not 
admissible    to  fill  in  ... 

presumption  as  to  whether,  filled 
up     before  or     after    execution 

when  presumed  to  have  been 
filled  up  before  execution 


BLIND  PERSONS— 
not      incapacitated 
wills 


for 


maiang 


100 
79 


79 


42 


BOARD  AND  LODGING— 

for  one  month  before  death  pay- 
able before  all  debts  343,  489 

BOMBAY— 

notification  empowering  Courts 
to  receive  apj)licationf?  for  pro- 
bate and  letters  of  administra- 
tion      ...  ...  ....        458 


BOMBAY— co;Urf. 

presidency  of,     under      Adminis- 
trator-General's  Act,  1874    ... 
Bombay  Regulation  VIII  of  1827 
certificates    under 


BOMBAY   PRFSIDEXCY— 
under   Act   U   of    !S74, 
what 


includes 
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416 


501 


416 


BOND— 

to  be  given  by  administrator  319,  482 
by    e-\ecutor   under    Act  V 

of  1881,  if  Judge  so  directs  . . .  482 
whether     executor     liable     under 

Succession  .Act  to  give  . .  .  319 

attorney    of    absent    executor    no 

longer  liable  to   give,  under  Act 

V,  1902 319 

BRITISH  BALUCHISTAN— 

Succession  Act  extended  to      . .  .  2 

BRITISH  BURMA— 

validation  of  grant  of  probate  or 
administration  in    .  . .  ... 

Tinder  Act  II  of  1874,  included  in 

Presidency  of   Bengal 415 

BRITISH  INDIA— 

interpretatioti  of  term  ...  3' 


BROTHERS— 

and  sisters  preferred  to  grand- 
children under  Succession 
Act 

BUDDHIST— 

who  aie  included  in  term 
exempted      from      operation      of 
Indian     Succession     Act,     pro- 
ceedings for  probate    or     admi- 
nistration   in     regard  to  estate 
of 
Indian     Succes.sion    Act    how    far 
not  to  apply  to 

BUDDHISTS— 
wills  of 
act  under  Hindu  Wills  Act 

BURDEN  or  PROOF— 

where  -will  is  impeached  for  want 
of  capacity  of  testator 

BURMA— 

under  Act  II  of  1874,  included  in 

Presidency  of  Bengal 
validation  oi  grants  of  probate  or 

administration  in                      . .  • 
See  Act  VI  of  1900 

BURNING— 

wheji  amounting  to  revocation  of 

will 
revocation  of  will  by  ... 


32 
373 

373 
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402 


51,  59 


415 

502 
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BUSINESS— 

executors  wlien  liable  for  losses  hy 

carrj'ing   on    testator's 
powers  to  carry  on  ... 
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CAPACITY— 

to  make  a   will,   what  constitutes 
who    lias  ...  ...  34,  45 


CARRYING  ON  BUSINESS- 
of  testator  bv  executors 


CAVEAT— 

against  grant  of  [>robate  or  ad- 
ministration             . .  .  316,  479 

form   of             ...  31(3,  479 

ettect  of            ...  316,  479 

CENTRA L    PRO V INCES— 

notification  empowering  Courts  to 
receive  applications  for  probate 
and  letters  of  administration  in       458 


bv    Higli    Court 


372 


CHILD— 

primA  faric  entitled  to  legacy  as 
well    as    portion       ...  ... 

means  a  legitimate  child  accord- 
ing to  law  of  country  in  which 
intestate's  fathei'  was  domiciled 

CHILDREN— 

advancements  to.  under  Succes- 
sion Act,  not  to  be  brought  into 
hotchpot  ...  ... 

vinder  Succession  Act,  succession 
amongst  . .'.' 

advancements    to,     not    to 

be   brought  into  hotchpot      ... 

difference   of  rule  in   India 

from  that  of  Ei^land  as  to  ad- 
vancements    to       ...  ... 

when  interpreted  as  including  ille- 
I  gitimate  children 
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CHRISTIANS- 

Succession  Act  applied  to  Native 

descendants  of  Native    ...  2 

exemption  of  Native  Christan  (see 

Act  Vn,  1901)  o43 


CERTIFICATE— 

transmission     of. 

grantirig      probate    or    adminis 
tration  to  otiier  Courts  307,  475 

grant  of,  by  Administrator- 
General  ..."  ...  430,  431 

—fee    for  ...  ...         432 

of    administration.     Court-foes  on        412 
to    collect   debts.    Courts    having 

iurisdiction  to  grant  ...        410 

under  Act  XXVII  of  1860,  or 
Bombay  Regulation  VIII  of 
1827,  supersession  of.  by  grant 
of  prob>ite  or  administration 
under  Act  VIII  of  1903  . . .  501 

iS'ee  Succession  Certificate. 

CESSATE  GRANT— 

of    administration      .  .  .  291,  471 

CESTUI  QUI  TRUST— 

grant  of  administration  to  283.  468 


CHARITABLE   BEQUESTS- 

construction  of.  in  case  of  uncer- 
tainty in  object       ...  .  .  . 

when  valid  ...  .  .  . 

under  Oudh  Estates  Act 
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CHARITABLE  USES— 
bequests  for 

object  of.  rules  as  to 

to,  among  Hindus 

what  are 
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doctrine  of  c>/  prh  as  applied  t.i 
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313,  316, 
313,  316. 
has    re- 
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CITATIONS— 

issue  and  publication  of 

to  whom  issued 

issue  of,    where   executor 

nounced  . .  .  265,  464 

where     surviving  executor 

dies  ...  ...  265,  464 

by    advertisement       ...  ...  265 

rules  for  return  of     . .  .  ...  265 

rules  a'i  to  issue  and   publication 

of  ...  ...  ...  269 

Mben    returnable    under    rules  of 

Court  ...  ...  269 

to  be  issued  before  grant  of  ad- 
ministration to  any  legatee 
ot'.ier  than  universal  or  resi- 
tluary  legatee  . .  .  267,  464 

to    be    issued    to    persons    having 

prior  title  to  grant  268,  465 

to  whom  tA  issue       . .  .  313,  316,  479 

who  are  "  persons  claiming  an  in- 
terest in  the  estate  of  the  tie- 
ceased  "  for   purpose  of  ...         480 

High  Court  rules  as  to  ...  265 

CIVIL  PROCEDURE  CODE— (old) 

i^.  59  ...  ...  ...  259 

^.  4.38  ...  ...  ...  331 

-^.  437  ...  ...  248.  331 

provisions  of  s.  437  of.  as  to  repre- 
sentation    in     suits    concerning 
property  vested  in  executors  or 
administrators         ...  ...  248 

s.  439  ...  ...  ...         3;i8 

s.    617.    no    reference   under,  from 

order  on  application  for  probate         250 
see  correspnndi)}(j  jirnrisiovs    of 
Act  V  of  1908  (New  Civil  Proce- 
dure Code,    Act  V  of  1908) 
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CLASS  — 

vesting  ot  legacy  to  tiiich  monibfrs 
of.  as  s'.iall  liave  attained  a  par- 
ticular  age  ...  . .        184 

gifts  to  a  contingent  . .  .        184 

gifts  on  a  contingency  to  a         ...        184 
beqnests   to,   wiien   void  .  .  .        1(31 

construction      of      bequests        to 
wliere  some    of    tlie    class    come 
into  existence  between  testator's 
death  and  the  time  when  bequest 
takes  eft'eci;  . .  .  140.   154 

construction  of  gifts  to  149,  154 

!iow  a,id  when  ascertained  149,  154 

remoteness  in  case  of  gifts  to        149,   154 
survivorship    in    ca^e    of    bequest 

to  a  descr'"berV        ...  ...        149 

who  take  under  a  be((npst  to         127,   128 


CO- ADMINISTRATORS— 

regarded  as  an  indivirhial  peison  337,  487 

CODICIL— 

definition  of  ...  ...  4 

not  revoked  by  revocation  of  will    4,  69 
discovered  subsequent  to   probate 

of  will,  probate  of  255,  462 

for  purpose  of  construction  of  will 
to  be  considered  as  part  of  the 
will  ...  ...  ...        lUl 

interpretation  of  term  ...  4 

revocation  of  will,  whether  revoca- 

tio!i  of     . . .  ...  ...     4,  69 

which  refers  to  a  will  of  particvdar 
date  and  does  not  refer  to  a 
subsequent  codicil,  does  not 
a      rei>ublieation  of 


COM.MISSIOX— coH/lc/. 

not  to  be  charged  i>y  any  executor 

or     administrator     other     than 

Adm  in  i.-.trator- General 

See  section  4,  Act  V  of  1902 
repeal  of   proA'isions  under   Act,  V 

of  1902     ... 
how    commissions    pavable    under 

Act  V  of  1902 
right     of     private    executors 

charge  (Act  V  of  1902) 

COMMITTEE  OF  ADJUSTMENT 
under  KegimentMl  Debts  .\ct 
see  Regulation  under  Act 

COMP A NY- 
included  i;i  term  ''  person" 
right  of.   to  administration 


to 
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per- 


operatf    a 
latter 
definition  of 
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COMPENSATION— 

suits  for.  in  case   of   death    of 

sons  by  actionable  wrongs     ...         558 

CONCURRENT   JURISDICTION— 

of  High  Court  ...  ...327,  484 


C.ETERORUM— 

grant  of  administration         '        290.  470 

COERCION— 

will  void  if  obtained  by  ...  45 

actual    violence    not    sufficient    to 

constitute  ...  . .     46,  49 

imaginary  terrors  may  amount  to  46,  49 
what     amount     of,     neoe-'-arv     to 

...   46,  49 
...  46,  49 


avoid    will 
generally  as  to 


CO-KXECUTORS- 

liability   of.    for 

proper  a^ts 
regarded    as  an  individual 


each   other's   im- 

369,  373 
person       337 

COLLATERAL   CONSANGUINITY- 

definition  of  ...  ...  18.  19 

mode  of  computing  degrees  of  ...  18,  19 

COLLECTION 

of    i>roperty    of    deceased,    admi- 
nistration limited  to  285,  469 
under  section  18,  Act  II  of  1874, .  .       422 


COMMISSION— 

of  Administrator-Genera! 


435.  438 


CONDITION— 

in    bequest,    effect   of   legatee    in- 
definitely |)ostponing  or  render- 
ing impossible  the  performance 
of  ...  ...  ...         201 

of  bequest,  whetlicr  non-com- 
pliiince  with,  can  be  executed  on 
ground  of  ignorance,  illness  or 
other  cause  ...  ...         2o2 

CONDITIONS— 

in  bequests  as  to  marriage,  com- 

I)liance,with  ...  ...  194, 

as  to  residence  . . .  194 

in  bequests  in  terroron  . .  .  197 

when  to  be  strictly  fulfilled         198 

when  vague,  elTect  of     . .  .         2u0 

performance  of  ...  ...  194 

in  bequests  if  impossible,  and  ille- 
gal  or    immoral,    void    bequest  191,  193 
in  appointment    of  Administrator- 
tieneraland  Deputy  Administra- 
tor-t^eneral  under  Act  V  of  1902        547 

CONDITION  PRECEDENT- 

performance  of.     when  prevented 

by  fraud  ...  ...         202 

to    vesting   of     legac\'     suflicient  > 

substantively     complied       with         193 

how  distiuguislied  from  condition 

subsequent  ...  ...  192 

rules    in    England  as  to  construc- 
tion of     . . .  ...  ...  192 

in  India  as  to  ...  192 

CONDITION  SUBSEQUENT— 

performance  of,    when    prevented 

bv  fraud  ...  ...  202 
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•      how  disvinguislied  from  condition 
precedent 


Page 


192 
192 

192 


CONDITIONAL  ASSENT— 
to  legacy,  effect  of    ... 


353,  491 


CONDITIONAL  BEQUEST— 

effect  of  non-compliance  Avith  con- 
dition by  legatee  from  ignorance 

over,  upon  the  happening  or  not 
happening  of  a  specified  un- 
certain event  ...  .  -  • 

over,    when    ulterior    bequest    is 

.     not  valid  ...  ... 

to  cease  in  case  a  specified  uncer- 
tain event  sliall  liappen  or  not 
happen  ...  •  • • 

where  legatee  renders  condition 
impossible  ...  ... 

when  legatee  indefinitely  post- 
pones performance  of  condition 

performance  of  conditions  sub- 
sequent or  precedent 

CONDITIONAL   BEQUESTS— 

to  take  effect  if  condition  prece- 
dent substantially  complied 
with  ...  ...  ... 

on    failure    in    particidar 

manner  of  prior   bequest 

void  if  condition  impossible 

if     condition     contrary     to 

law   or  morality      ...  ... 

when  condition  of,  must  be  strictly 
fulfilled 

where  performance  of  condition 
is  prevented  by  fraud      • 

rules  as  to,  in  England 

in  India,  English  rule  as  to,  how 
far   followed  ...  ... 

where  condition  is  impracticable 
though  not  impossible 
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CONFIRMATION- 

of  will  by  codicil 

CONSANGUINITY— 

definition  of 
table  of 
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202 
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CONSTRUCTION— 

of  will,  distribution   of  assets   by 

e.xecutor  on  wrong  369,  373,  499 

of    bequests   to   a    class   some   of 
t  whom      came      into      existence 
between    the    testator's    death 
and     the    time    when     bequest 
takes  effect  . , .  149,  159 

of     term    "children,"     "grand- 
children" ...  ...        129 

"nephews,"    "nieces"   «.       129 

' '  cousins, "  "  first  cousins  "       129 
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issue  ...  12i»,  1.31 

"child,"  "son,"  "daugh- 
ter"        ...  ...  ...  131 

expressive    of     relationship  129, 131 

of  wills,  ni  case  of  becpiest  in  tlie 

alternative  .  .  .  125,  129 

of  will,  where  domicile  of  testator 

cannot'    be   ascertained  ...  8 

governed   by  foreign  hav    .  8 

rules  of,  where  a  will  pinports  to 
make  two  bequests  to  same 
person  . .  .<  ...  134 

CONSTRUCTION    OF   WILLS— 

general  rules  for  ...  ...  84 

construction    of   wi^s    in    case    of 
gifts  to  Oi  class  and  gifts  to  indi- 
viduals ...  ...  127 

in  case  of  terms  ex|iressive  of  re- 
lationship ...  ...  129 

CONSUL— 

does  not  acfjuire  new  domicile  in 
country  tu  wliich  he  is  accre- 
dited . .  ...  ...  15 

power     of,     to  ,  apply     for    grant 

under  Act  V  of  1902  . .  .         o48 

right  of,  to  apply  for  administra- 
tion under  Act  V  of  1902         . . .         548 

notification  as  to         ...  ...         .548 

CONTEXT— 

supplying   words    omitted  in  will 
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CONTENTION— 
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317, 
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CONTENTIOUS    CAUSE— 

procedure  in 

right  to  »begin  in         ... 

what  is 

rules  of  High  Court  as  to 

•  •   • 

'310. 

317 
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CONTINGENCY— 

words  indicative  of 
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CONTINGENT  BEQUEST— 

what  is                          ... 

181 

distinction  between  bequest  vested 
in  interest  subject  to  being 
divested,    and  . .  .  181,  185 

date  of  vesting  of      ...  181,  185 

executor    not      bound    to    invest 

amount  of  ...  358,  494 

doctrine  of  lapse  applies  to        ...  143 

CONTINGENT  CLASS— 

gift  to,  distinguished  from  gift  to 

class  on  a  contingency  . .  .  184 

CONTINGENT    LIABILITIES— 

of  testator  ...  ...         348 

successor  not  })ersonally  liable 
for  costs  of  suit  by  or  against 
deceased  Administrator-General        429 
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CONTINGENT  WILL  - 

crt'ect  of        .  .  ...  ... 

CONTRARY  INTENTION— 

bequest  witliout  words  of  limita- 
tion carries  wiioie  interest  of 
testator  in  absence  of  ... 

must  be  shown  to  exclude  execu- 
tion of  power  of  appointment 
by  general    bequest 
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CONVERSION^ 

time  and    manner    of,    in    certain 

cases        ...  ...  359,  494 

when  to  be  made  by  executor    . .  .      359, 

494 
interest  wlien    parj'able  until  359,  494 


COORG— 

uiuler  Act  II  of  1874  included  in 
Presidency  of  Madras 


416 


COPY— 

authenticated,     of     will      proved 

abroad  . .  .  248,  400 

probate    of,     where    original    will 

exists         . .  ...  276,  466 

CORPORATION  — 

in    England    may     be    appointed 

executor    . .  ...  ...       250 

COSTS—      • 

of  litigation  as  to  m  ill  when  caused 

bj'  testator  ...  ...        316 

of  obtaining  administration,  pay- 
ment of,  to  Administrator- 
General  after  revocation  . . .       426 

of  probate    where    litigation    has 

been  caused  by  testator         . . .        316 

of  proceedings  taken  by  Adipinis- 
trator-Gencral  in  certain  cases 
to  be  paid  out  of  estates        . .  .       423 

of  suit  by  a  creditor  under  sec.  35, 

Act  II  of  1874  ...  ...       429 

COURT—  ■' 

not  to  pass  decrees  against  debtors 
of  deceased  persons  except  on 
proof  of  representative  title  of 
liiaintilf  ...  ...        522 

autliori^ed  under  s.  2  of  Probate 
and  Administration  Act  to 
receive  applications  for  pro- 
bates and  administration        . . .       458 

investiture    of,    with    jurisdiction 

luider  Succession  Certificate  Act       532 

jurisdiction  of,  to  grant  succession 

certitirates  ...  ...        514 

right  of,  to  give  directions  to  exe- 
cutor, etc.,   under  Act  V  of  1902       548 

COURT-FEE— 

on  probates,  letters  of  administra- 
tion, and  certificates  of  adminis- 


COUNCIL— 

proceedings  in 
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XI  of  1899       '  ...  ...         305 

COURT-FEES— 

mode  of  collecting,  on   successfbn 

certificates  ...  ...         528 

COURT-FEES  ACT  (VII  OF  187<i)— 

amendment  of,  by  Act  VI 1  of  1889         528 

by  Act  XIII  of  1875,  as  to 

probates,  letters  of  administra- 
tion, and  certificates  of  adminis- 
tration    ...  ...  ...  410 

of.  by  Act  XIJI  of  1875  ...  410 

schedule    i,      clauses    11     and    12. 

amended   by  Act  V  of  1881    ...  502 

payment  under  Act  XI  of  1899  ...  311 

COURT  OF  WARDS— 

when  minor  legatee  is  ward  of    . .         359 
not  a  "person"    entitled    to    pro- 
bate ...  ...  ...         249 
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CREDITORS— 

wiietlier  they  may  oppose  appli- 
cation for  probate  314,  315 

aj)plication  of  tloctrine  of  mar- 
shalling in  paj'ment  of  debts  of  .  347 

paid  in  part  out  of  movable  pro- 
perty not  entitled  to  sliare  in 
proceeds  of  immovable  pro- 
perty except  on  condition      . . .         347 

bequests  to  ...  ...  236 

citations  before    grant    of    letters 

of  administration  to  269,  465 

who  must  be  cited  by  . . .  269 

debts  due  to,   to  be  paid  equally 

and    rateably  . . .  345,  489 

grant  of  administration  to         ...         272 

Administrator-General  entitled  to 

administration    before  . . .         420 

jjiini'l  incir,  entitled  to  legacy  as 

well  as  debt  . .      '     '        236,  237 

priorities  among,   in  England    . . .  346 

when     legatees     maj'      be     called 

upon  to  refund       ...  ...         366 

following  of  assets  by  365,  366 

suits  by,  against  Administrator- 
General  ...  - • •         429 

advertisement  for,  on  distribu- 
tion of  assets         ...  36^,  426 

holding  decrees  against  Adminis- 
trator-(jeneral  to  be  paid  rate- 
ably  witli  other      ...  ...         429 

grant   of   certificate  by  Adminis-  .< 
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Act 
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CREDITORS— co«?(/. 

under  Regimental  Debts  Act    . . . 
bond  to  be  given  by    . .  . 

CREMATION— 

of  body  of  deceased,  whetlier  exe- 
cutor under  Succession  Act  niay 
cause  ...  . . • 

CRIMINAL— 

may  make  a  will        . .  . .  • 

CROWN— 

taking  upon  intestacy  takes  sub- 
ject to  debts  ...  ... 

when  property  nf  intestate  de- 
voles   upon  ...  ... 

notifications  dealing  with  amount 
payable  to  ...  ... 
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CUMULATIVE— 

double  gifts  to  same  person  when 

construed  to    be      . . .  134,  136 

rules  as  to  ...  134.  136 

CURATORS— 

appointed  under  Act  XIX  of  1841       531 

—prohibited  from    exercising 

certain  powers        ...  ...       531 

CUSTODY  OF  ASSETS - 

power  under   Act   II   of    1S74    of 

Government  to  make   rules   for       439 
power    to    make    order    for,  under 
sec.  18,  Act  II  of  1874  ...       422 

CUTCH  MEMONS— 

not  included  in  term  "  Hindu"     373,  375 
wills  of,  by  what  law  governed     373,  375 
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doctrine  of.  as  applied  to  charities       174 
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DAMAGES— 

for  loss  occasioned  by  death,  how 
apportioned  under  Act  XIII  of 
1 K55        ...  ...  ...        558 

how  calculated  . . .       558 

suit  for  ...  ...        559 

suit  for,  to  be  brought  Mith- 

in   12  months  ...  ...        559 

not  more  than  one  suit  will 

lie  for  ...  ...        559 
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may  make  wills         ...  ...  42 
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caused  by  ...  ...        558 

»         gifts  in   contemplation  of  ...        244 

iSVe  Donatio  Moktis  Cxv^k    . .  .  244 

of  one  of  several  executors  aftei 

probate,  effect  of  337,  402 


DEBT— 

creditor  entitled  to  legacy  as  well  as  236 
payment     of,  wliere    deceased  had 

not  British  Indian  domicile      . .  .  'i47 

payment  of   interest  on  legacy  be- 

queatlied  in  satisfaction  of     ...         362 

DEBTS— 

ap])lication  of  movable  .property 
to  payment  of,  where  deceaseds 
domicile    was    in    Britisli      India         347 

duty  of  executor  or  administrator 

to  get   in  ...  342,  488 

of  deceased,   order  <4  payment  of        343, 

345.  488,  489 

to  be  paid   Ijcfore  legacies         348 
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powers  of  administrator 
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mentary guardian  . . .  45 

FEMME  SOLE— 

nif.rried  woman    may    dispose    of 

])roperty  as  if  she  were         *. . .  40 

FEUDATORY    STATE— 

succession    to  property   in    Kritisii 

India    owned    by     ...  ...     10.   11 

FIRST  COUSIN— 

what  ..  ...  ...   21,  123 

FOREIGNERS— 

construction  of  wills   of  ...  10 

FOREIGN  ST.ATE- 

succession    of  t  property,      British 

India  owned  by         . .  ...    10,   1 1 

effect      of     succession     certificate 

granted  to  resident  of  . .  529 

FORFEITURE— 

abolished    in  England,    except    in 

case  of   outlawry      . .  ...  37 


EXECUTORSHIP— 

form  and  effect   of  renunciation  of 
disdiarge    from     office    of,    under 
Act  V,   1902. 

e;^ecutorship  expenses— 

payment   of,   by  executor 

E  X  ECUT  0  R  '  s  y  e a  R  — 


482 

265 
547  j 

344 

3()2 


FORM— 

of   verifying  petition   for  probate, 

etc.  r. .  ...  ...  311 

of     verification     of      petition     by 

witness   of   will        ...  ...  311 

of  caveat  ...  ...  3I(> 

of  grant  of  probate      . .  ...  318 

^ of   letters  ...  ...  318 

of  will,  not   jirescribed  by  law  ...  43 

contents  of,  when  unlimited  grant 

applied  for  . .  .         308.  310,  478 


INDEX. 


GOl 


FORMA    PAUPERIS— 

whetlier  exei-ntor  of  iidmiiust  rator 
mav  sue  in  ...  ... 


Page. 


309 


FRAUD— 

effect  of  noil -coin  pjiance  witli  con- 
dition of  iRMjuest  not  being  coni- 
plied  \vitl\  owini;  to  ...        202 

];)ortion  of  will  obtained    by.    void  4(),  50 
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